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ADVERTISEMENT  TO  THE  PBESENT  EDITION. 


The  present  edition  is  illustrated  by  three  difTerent  series  of  Notes. 
Those  of  the  Reporter,  Mr.  Vesey,  in  the  preparation  of  which  he 
received  the  valuable, assistance  of  his  friend  Mr.  Beames,  are  always^ 
at  the  bottom  of  the  page  and  referred  to  by  numerals:  thus,  (1)  (2). 
The  extensive  annotations  of  Mr.  Hovenden  are  introduced  always  at 
the  end  of  the  cases  to  which  they  relate.  The  notes  and  references  of 
Mr.  Sumner  are  always  at  the  bottom  of  the  page,  and  referred  to  by 
Italic  letters :  thus,  (a)  (6).  Where  any  references  have  been  introduced 
by  him  into  the  notes  of  the  English  Editors,  they  are  included  in 
brackets:  [thus]. 

It  wdl  be  observed,  that  the  various  notes,  extending  through  nineteen 
volumes,  leave  untouched  no  important  part  of  the  wide  field  of  Chancery 
Jurisprudence ;  and  it  is  confidently  believed  that  the  labors  of  the  differ- 
ent editors,  now  first  accumulated  on  the  same  page,  will  render  the 
present  edition  of  value  alike  to  the  student  and  to  the  practitioner.  It 
has  been  the  aim  of  Mr.  Sumner,  by  his  notes  and  references,  supple- 
mentary to  those  of  the  English  editors,  to  adapt  this  large  body  of 
Chancery  to  use  in  the  United  States,  and,  otherwise,  to  lighten  the  labors 
of  those  who  may  resort  to  it. 

The  Annotations  of  Mr.  Hovenden,  forming  two  separate  volumes, 
appeared  in  London  in  1827,  and  the  next  year  were  republished  in 
Philadelphia  in  the  same  shape.  They  are  entitled  *'  A  Supplement  to 
Vesey  Junior's  Reports  of  Cases  in  Chancery,  containing  Notes  occasion- 
ally illustrated  by  Cases  decided  by  Lords  Hardwicke,  King,  &c.,  from 
the  Mss.  of  Mr.  Forrester."  In  the  United  States  they  are  ofien  bound 
as  additional  volumes  to  the  original  Reports,  in  which  they  are  now 
for  the  first  time  embodied,  and  in  this  way  rendered  immediately  accessi- 
ble in  connection  with  the  cases  to  which  they  relate.  As  these  Annotations 
form  an  important  element  in  the  present  edition,  it  is  deemed  proper  to 
preserve  the  original  Preface  by  which  they  were  accompanied. 

Boston,  1844. 


PREFATORY  ADVERTISEMENT. 

[to  MR.   HOVENDEn's   NOTES.] 


It  is  believed,  that  the  ntility  of  some  work  similar  to  the^present  in  its  objects 
need  not  be  insisted  on.  The  promptness  of  publication  required  from  a  period- 
ical repovter,  leaves  him  but  scanty  leisure  for  previous  examination  of  correlative 
aathoritieB;  and  where  a  se'ries  of  Reports  has  been  continued  for  twenty-eight 
yeaiB,  and  extended  to  nineteen  volumes,  even  if  all  other  decisions,  contemporaiy 
as  well  as  earlier  and  later,  were  out  of  the  question,  the  different  parts  of  the 
woA  itself  must  necessarily  admit,  and  require,  illustration  from  each  other. 

A  reference  to  the  leading  authorities,  not  noticed  in  the  Reports,  but  illustrat- 
ing the  Cases  in  Chancery  communicated  to  the  public  by  Mr.  Veset,  is  attempt- 
ed in  the  following  pagesi  In  the  performance  of  the  undertaking,  a  systematic 
classification  of  the  various  subjects  under  general  heads  would  have  had  some 
obvious  advantages ;  and,  at  all  events,  would  have  been  more  agreeable  to  the 
Author,  than  the  preparation  of  disjointed  notes  to  each  separate  case;  but  the 
latter  and  more  humble  plan  has  been  adopted,  from  a  consideration  that  every 
branch  of  equitable  doctrine  has,  already,  its  appropriate  treatise,  which  the 
reader  who  desires  to  take  a  more  extended  view  of  any  subject  can  consult,  and 
that  convenience  of  reference,  for  the  immediate  use  of  the  man  of  practice,  will 
best  be  consulted  by  adverting,  under  the  title  of  each  case,  to  the  several  points 
of  such  case,  in  the  order  in  which  they  arose,  however  unconnected  the  doc- 
trines may  be  upon  which  the  determination  of  each  particular  point  depended. 

It  is  proper  to  observe,  that  this  work  was  not  only  commenced,  but  far  ad- 
vanced, before  the  Author  had  the  slightest  intimation  that  Mr.  Veset  contem- 
plated a  republication  of  his  Reports  with  Notes  by  himself.  Whether  an  earlier 
knowledge  of  that  fact  would,  or  would  not,  have  had  any  effect  in  preventing 
the  present  writer  from  selecting  the  same  subject  for  his  own  labors,  he  is  not 
certain :  but  he  feels  it  to  be  extremely  unlikely  that  two  individuals  should, 
without  any  conununication  of  their  respective  plans,  pursue  the  same  line  of 
illustration,  in  such  a  way  as  to  make  their  works  materially  interfere  with  each 
other.  It  is  morally  certain,  that  although  frequent  coincidences  will  natural- 
ly be  found  in  the  execution  of  the  same  undertaking  by  different  hands,  more 
especially  when  the  woric  depends  principally  upon  a  collation  of  authorities; 
still,  when  there  has  been  ho  mutual  communication  between  the  parties,  and 
neither  borrows  from  the  other,  their  productions  will  be  essentially  distinct 
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To  the  purchasers,  therefore,  of  the  forthcoming  new  edition  of  the  Reports, 
these  Notes  will,  it  is  hoped,  not  be  useless ;  they  certainly  will  not  be  so  if  they 
serve  to  shorten  research  for  precedents  bearing  upon  points  of  importance,  a 
reference  to  which  may  appear  not  to  have  come  within  the  scope  of  Mr.  Vesey's 
plan :  whilst  gentlemen  who  already  possess  any  of  the  editions  of  the  Reports 
which  have  as  yet  appeared,  and  who  object  to  a  second  purchase  of  the  same 
subject-matter,  may  think  it  not  inconvenient  to  be  furnished  witli  a  supplemental 
commentary  in  a  separate  form. 

In  the  course  of  this  work  will  be  found  a  number  of  cases,  never  before 
printed,  and  now  first  extracted  from  the  mss.  of  the  late  Mr.  Alexanuer  For- 
rester, of  the  Middle  Temple,  whose  learning  and  practical  skill  as  a  reporter 
are  well  known  to  the  profession,  though,  with  singular  modesty,  he  declined  pre- 
fixing his  name  to  the  ^'  Cases  tempore  Talbot,"  which  he  presented  to  the  public. 
The  MSS.  came  into  the  possession  of  the  publisher  of  this  work  upon  the  decease 
of  Mr.  Campbell,  the  late  Accountant  General  of  the  Court  of  Chancery,  whose 
property  they  had  previously  been.  As  the  cases  extracted  were,  for  the  greater 
part,  decided  by  Lord  HARnwicxE,  and  appear  to  have  been  well  considered, 
their  insertion  in  these  volumes  wiU,  probably,  not  be  disapproved. 

The  greater  part  of  the  following  pages  had  passed  through  the  press  before  it 
was  known  that  the  bill  introduced  into  the  House  of  Commons  for  ''tl^e  improve- 
ment of  the  administration  of  justice  in  the  Court  of  Chancery  **  was  dropped ; 
but  no  wish  is  felt  to  recai  any  allusions  made  to  the  subject  in  this  work,  as  it  is 
generally  understood,  that  the  objects  of  the  bill  will,  substantially,  be  carried 
into  effect  by  orders  of  the  Court,  as  far  as  utility  requires,  though  it  is  probable, 
that  by  this  course,  the  suggestions  of  the  intended  act  will  be  pursued  with  more 
discrimination  than  could  have  been  expected  from  two  numerous  public  bodies, 
the  members  of  which,  however  imquestionably  qualified  for  a  discussion  of  the 
principles  of  the  proposed  measures,  must,  generally  speaking,  have  been  imper- 
fect judges  of  the  details,  as  being  deficient  in  that  technical  information  neces- 
sary, in  such  a  case,  to  prevent  plausible  abstract  theories  from  working  practical 
inconvenience,  and  perhaps  injustice.  To  suspend,  in  special  cases,  the  operation 
of  general  orders  made  by  himself,  will  also  be  a  less  invidious  exercise  of 
power  by  the  Lord  Chancellor,  than  if  he  were  left  with  the  same  discretionary 
control  over  the  provisions  of  an  Act  of  Parliament 

With  this  notice  and  general  outline  of  the  nature  and  contents  of  his  work, 
the  Author  submits  it  to  tlie  candor  of  the  profession  for  whose  service  it  is 
intended;  and  he  does  so  without  presumptuous  confidence,  but,  at  the  same  time, 
without  affecting  to  conceal  his  expectation,  that  the  labor  he  has,  employed  in 
preparing  these  volumes  will  be  found,  by  those  who  use  them,  to  shorten  their 
own  toil  in  searching  for  authorities  in  point,  upon  most  of  the  questions  which 
come  within  the  jurisdiction  of  Courts  of  Equity. 


PREFACE  TO  THE  SECOND  EDITION. 

[by   MR.  VESEY.] 


It  is  not  necessary  to  state  circumstances,  beyond  the  editor's  control, 
which  have  delayed  another  edition  of  this  work.  The  inconvenience, 
thai  has  resulted  irom  the  delay,  may  in  some  degree  be  compensated 
by  the  effect,  that  this  edition  is  not  hastily  brought  out  without  the 
opportunity  of  preparation ;  but  has  grown  up  gradually  under  an  attentive 
observation  of  what  has  been  passing  in  Westminster  Hall,  with  ample 
time  for  careful  revision  and  examination  of  the  Authorities.  In  avail- 
ing myself  of  that  opportunity  I  am  not  conscious  of  negligence ;  and 
I  cannot  without  injustice  and  ingratitude  omit  this  occasion  to  acknowl* 
edge  the  liberal  assistance  of  my  friend  Mr.  Beames  ;  the  value  of 
whose  assistance,  previously  well  established,  may  be  farther  estimated  by 
his  able  Exposition  of  the  Practice  of  the  Court  of  Chancery,  its  defects, 
and  proposed  amendments,  in  the  Erphmatory  Paper ^  annexed  to  the  Re- 
port under  the  Chancc^ry  Commission,  of  which  he  was  a  member. 

The  general  plan  of  this  edition  is  to  give  the  greatest  scope  of  infor- 
mation in  the  most  convenient  alid  compendious  form,  by  Notes ;  studious- 
ly avoiding  the  repetition  of  long  lists  of  cases ;  and  by  the  selection  of 
such  as  contain  collections  of  authorities  supplying  a  chain  of  reference, 
that  may  secure  to  the  student  the  means  of  tracing  his  subject  to  its 
source ;  and  to  the  practising  lawyer  that  important  object,  the  economy 
of  time.  The  occasional  expression  of  my  own  opinion,  perhaps  of  some 
use  in  suggesting  or  promoting  inquiry,  never  assuming  the  disguise  of 
authority,  is  at  least  harmless. 

In  reviewing  these  volumes,  I  find  with  satisfaction  the  occasion  for 
correction  to  arise  chiefly  from  the  great  alteration  of  the  law,  by  statute 
as  well  as  decision,  since  they  were  first  submitted  to  the  Profession ; 
and  that  this  Work,  commenced  at  an  early  age,  and  prosecuted  under 
difficulties  peculiar  to  its  nature,  has  sustained  during  more  than  thirty 
years  the  unremitted  attention  and  pointed  scrutiny  of  a  learned  and  criti- 
cal tribunal,  unassailed  by  censure,  with  a  single  exception ;  where  it  ap- 
pears to  be  comprehended  under  the  following  general  stricture  upon  Mod- 
em Reports  in  a  pamphlet,  that  has  recently  excited  considerable  notice : 
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*'  Redundancy  is  the  vice  of  the  age ;  and  it  appears  in  every  thing. 
Perhaps  it  is  no  where  more  striking  than  in  the  length  of  Modern  Reports. 
What  Peere  Williams  would  have  compressed  in  a  single  page,  in  a  Mod- 
ern Report  may  occupy  half  a  volume.  The  length  indeed  of  Modern 
Reports  is  a  serious  evil,  and  a  great  obstruction  to  the  despatch  of  busi- 
ness. A  case  in  Peere  Williams  may  be  read  in  five  minutes ;  and  its  im- 
port perfectly  comprehended.  It  may  take  as  many  hours  even  to  read 
over  a  Modern  Report ;  and  in  the  mass  of  matter  it  may  be  difficult  to 
discover  the  import  of  the  whole.* 

To  the  author  of  these  remarks,  profoundly  versed  in  the  principles  of 
Equity,  and  familiar  with  the  Practice  of  the  Court  of  Chancery,  as  he 
appears  to  be,  it  seems  almost  superfluous  to  point  out  the  obvious  causes 
of  wide  difference  between  ancient  and  modern  works  of  this  nature ;  that 
the  transactions  of  modern  times  are  utterly  incapable  of  any  thing  like 
that  compression,  which  the^ore  simple  dealings  and  habits  of  our  an- 
cestors admitted ;  that  the  establishment  of  principles  in  the  early  period 
took  a  much  less  extended  range  than  their  application  in  more  recent 
times,  through  a  series  of  authorities,  often  fluctuating  and  discordant^ 
to  the  various  and  complicated  affairs,  resulting  from  the  great  increase 
of  wealth,  an  excessive  spirit  of  commercial  enterprise,  and  a  state  of 
society,  that  has  attained  the  highest  point  of  cultivation  and  refine- 
ment ;  that  the  redundancy,  complained  of,  in  the  chambers  of  the  Con- 
veyancer, the  discussions  at  the  Bar,  and  by  necessary  consequence  on 
the  Bench,  and  the  unworthy  habit  of  meeting  a  pressing  authority  by  a 
groundless  insinuation  of  a  defect  in  the  Report,  are  all  combined  against 
even  moderate  compression ;  much  more  to  an  extent,  calculated  upon  the 
scale  of  Tothill  rather  than  Peere  Williams ;  who,  with  Lord  Coke  and 
all  the  best  Reporters,  has  many  cases  of  length  in  proportion  to  the  vari- 
ety, weight  and  importance,  of  the  subject  Any  competent  and  candid 
judge  will  admit,  that  this  work  could  have  been  diffused  to  a  far  greater 
extent  with  much  less  trouble  than  has  been  applied  to  compress  it  within 
a  compass,  bearing  a  slight  proportion  to  the  period  occupied.  The  Duke 
of  Norfolk's  Case,  when  the  principles,  governing  the  law  of  Perpetuity, 
were  established,  will  surely  justify  that  upon  the  Will  of  Mr.  Thellusson ; 
when  those  principles  were  for  the  first  tune  successfully  invaded  by  a  new 
device,  that  called  forth  the  immediate  interference  of  the  legislature. 
To  the  necessity,  acknowledged  by  the  justice  of  the  Bar,  of  compressing 
and  combining  arguments  of  distinguished  merit,  indulgence  has  been  gen- 
erally allowed :  but  the  recommendation  to  abridge,  at  the  imminent  haz- 
ard of  mutilating,  a  judgment,  the  charge,  that  a  Reporter  has  succeeded 
in  giving  the  precise  language,  in  which  it  was  pronounced,  and  preserv- 
ing unbroken  the  chain  of  close  reasoning  upon  an  abstruse  subject,  have 
the  character  of,  at  least,  singular  novelty.  Who  desires  to  see  the  learn- 

*  '^  C3Dn8idenittons  suggested  by  the  Report  made  to  his  Majesty  under  a  Com- 
mission authorizing  the  Commissioners  to  make  certain  inquiries  respecting  the 
Court  of  Chancery."    (P.  64,  5.) 
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ing  of  Lord  Hardwicke  or  Lord  Eldon  reduced  to  a  single  page  to  be  read 
in  Jive  minutes ;  and  how  is  that  to  be  effected  ?  To  give,  without  farther 
allusion  to  living  judges,  one  instance  that  will  meet  universal  assent,  can 
a  sentence,  falling  from  Sir  William  Grant,  be  touched,  or  a  word  drc^ped, 
without  injury  ? 

The  condescension  of  the  Bench  and  the  friendship  of  the  Bar  lead 
me  to  believe,  that  my  conclusion  upon  this  would,  if  erroneous,  have  been 
corrected.  From  the  general  silence  I  do  not  infer  disapprobation ;  and, 
looking  beyond  our  own  forum  to  a  similar  contemporary  work,  the  valu- 
able Reports  of  Lord  Redesdale's  decisions  afford  ample  testimony,  that 
the  noble  Lord,  who  pronounced  those  learned,  and  therefore  diffuse  judg- 
ments, and  by  his  countenance,  advice  and  assistance,  sanctioned  those 
Reports,  for  which  we  are  indebted  to  the  spirit  of  discussion  introduced 
and  uniformly  encouraged  by  his  Lordship,*  is  upon  this  subject  at  vari- 
ance with  the  author  of  **  Considerations  suggested  by  the  Report "  under 
the  Chancery  commission. 

I  have  been  frequently  pressed  to  complete  this  Work  by  the  addition 
of  a  Digested  Table  or  Index ;  and  the  necessity  for  such  an  addition,  of 
an  authentic  character,  is  rendered  more  urgent  by  a  publication,  assum- 
ing that  title,  with  attempts  to  give  it  an  appearance  of  connection  and 
identity  with  the  original  Work ;  and,  as  I  am  informed,  from  motives 
sufficiently  obvious,  venturing  upon  the  hazardous  experiment  of  alteration. 
I  take  this  opportunity  of  declaring  that  publication  to  have  been  under- 
taken, not  only  without  authcwity,  but  without  even  the  courtesy  of  a 
communication ;  and  of  pointing  out  the  extreme  danger  and  mischief  of 
alteration.  The  formation  of  the  abstracts,  of  which  the  tables  are  com- 
posed, was  attended  with  more  difficulty  than  any  other  part  of  this  work, 
in  the  endeavor  to  comprise  in  a  single  proposition  the  substance  of  a  long 
and  intricate  judgment  or  opinion ;  and,  where  that,  from  a  complication 
of  circumstances,  was  impracticable,  to  guard  against  misleading  the  reader 
to  a  reliance  upon  the  abstract  by  some  intimation,  that  the  case  at  large, 
or  the  text,  m\ist  be  consulted.  Under  these  circumstances  I  shall  attempt 
to  combine  the  double  object  of  index  and  digest  upon  a  plan  of  copious 
reference  and  clear  arrangement,  at  once  comprehensive  and  simple; 
avoiding  a  repetition  of  the  same  prqxMition,  which  in  so  large  a  collec- 
tion may  frequently  recur,  and  that  minute  and  excessive  attention  to 
method,  which  is  apt  to  create  mtricacy  and  confusion.  This  design  is 
now  in  progress ;  and  shall  be  completed,  I  hope  in  one  volume,  with  no 
more  delay  than  may  be  requisite  to  its  due  execution. 

F.  VESEY. 
September,  .1827. 
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The  public  discussion,  which  every  circumstance  arising  in  the  course 
of  the  administration  of  justice,  receives  in  this  country,  forms  one  of  the 
most  remarkable  among  the  political  beauties  of  a  free  constitution.  But 
this  principle,  however  beneficial  the  consequences  immediately  resulting 
from  it,  if  it  is  to  be  confined  simply  within  the  narrow  limits  of  oral  com- 
munication, if  no  means  to  preserve  and  perpetuate  are  devised,  falls  far 
short  of  that  degree  of  improvement,  to  which  it  is  capable  of  being 
extended.  Hence  the  advantages  attending  works  of  this  nature  are  so 
universally  allowed,  and  the  occasional  want  of  them  has  been  so  sensibly 
experienced,  that  it  is  unnecessary  to  allege  any  other  reason  for  an 
attempt  to  promote  the  design,  than  the  encouragement,  by  which  it  is 
sanctioned.  Yet  though  the  general  purpose  may  require  no  farther 
observation,  I  am  obliged  to  acknowledge  the  justice,  with  which  a  charge 
of  presumption  may  be  raised  against  me  in  submitting  to  the  ordeal  of 
publication  the  unpromising  essays  of  youth  and  inexperience ;  a  charge  I 
am  so  little  prepared  to  answer,  that  I  shall  rather  endeavor  to  deprecate 
its  effects  by  entreating,  that  a  distinction  may  be  made  between  those 
errors,  which  are  occasioned  by  the  diffici^ties  peculiar  to  this  undertaking 
and  such  as  appear  to  be  the  consequence  of  a  culpable  negligence  in  the 
execution  :  that  if  the  disadvantages,  I  have  had  to  encounter,  appear  to 
have  been  with  any  degree  of  success  counteracted  by  attention  and  dili- 
gence, I  may  not  meet  with  too  severe  animadversion ;  and  that  particular 
defects  may  not  be  productive  of  general  condemnation. 

In  req>ect  of  Reports,  the  Court  of  Chancery  has  been  much  neg- 
lected from  the  latter  end  of  the  time  of  Lord  Hardwicke  to  the  period,  at 
which  Lord  Thurlow  received  the  Seal ;  when  the  publication  of  its  pro- 
ceedings commenced,  which  is  annually  continued,  much  to  the  benefit  of 
the  profession  and  the  public.  Contemporary  Reports  have  always  receiv- 
ed that  approbation,  which  the  advantages,  derived  from  having  two  ac- 
counts of  the  same  case  by  different  persons,  seem  to  deserve ;  by  which 
both  are  illustrated ;  deficiencies  are  mutually  supplied ;  and  the  whole 
case  appears  in  a  state  more  complete  and  perfect,^  than  can  be  expected 
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from  a  single  note,  where  the  work  is  from  its  nature  liable  to  difficulties 
of  a  peculiar  sort.  On  this  account  I  have  not  judged  it  proper  to  sup- 
press any  cases,  merely  because  they  had  been  before  reported.  Those 
however,  who  entertain  a  different  opinion  upon  this  subject,  will  find,  that 
no  objection  upon  that  ground  arises  in  this  instance ;  as  it  has  happened, 
that  this  collection  interferes  so  little  with  the  Reports,  I  have  mentioned, 
that  both,  though  under  the  same  title  and  during  the  same  period,  may 
be  considered  as  distinct  works  operating  to  the  same  useful  end. 

The  plan  here  adopted  is  that,  which  seems  to  meet  with  the  most  gen- 
eral approbation.  The  facts  are  stated  in  their  natural  order,  and  in  a 
manner  as  concise  as  possible  consistently  with  the  necessary  perspicuity, 
to  which  brevity  has  always  been  considered  as  only  a  siecondary  object. 
The  arguments  of  the  counsel  are  united,  except  where  some  particular 
reason  operates  to  the  contrary,  for  the  purpose  of  arrangement  and  to 
avoid  repetition.  The  judgments  are  stated  as  fully  and  with  as  strict  re- 
gard to  accuracy  as  possible ;  and  I  have  been  particularly  anxious  by  pre- 
serving the  language  used  to  give  not  my  own  construction  only,  but  as 
nearly  as  possible  the  very  words,  in  which  the  opinion  of  the  Court  was 
expressed. 

Long  recitals  of  instruments,  and  every  thing,  which  would  unneces- 
sarily burthen  and  perplex  the  case,  have  been  studiously  avoided.  Where 
partial  recitals  have  been  found  necessary,  inverted  commas  are  used  with- 
out any  introduction,  as  the  neatest  and  most  concise  method. 

At  the  beginning  of  each  case  in  the  margin  *  an  abstract  of  the  points 
actually  before  the  Court,  and  the  manner,  in  which  they  were  disposed 
of,  is  given  as  shortly  as  is  consistent  with  the  nature  of  the  case.  Besides 
those  principal  abstracts,  whatever  collateral  positions  fell  from  the  Court 
are  also  abstracted  in  the  margin  opposite  to  their  respective  situations  in 
the  text ;  by  which  method  a  distinction  is  marked  between  the  points 
actually  determined  and  positions  occurring  incidentally ;  which  are  usually 
termed  dicta ;  and  are  always  considered  as  being  of  inferior  authority. 
In  the  Table  the  same  distinction  is  observed  by  inserting  in  the  refer- 
ences to  the  matters  actually  in  judgment,  the  page,  and  also  the  name  of 
the  case ;  but  the  page  only  in  referring  to  the  collateral  points ;  so  that 
the  respective  authority  of  each  will  immediately  appear. 

It  is  obvious,  that  these  abstracts  must  scmietimes  run  unavoidably  into 
an  awkward  and  inconvenient  length :  that  inconvenience,  however,  it  has 
been  judged  prudent  to  prefer  to  an  incomplete  and  partial  staUsment 

The  case  of  The  King  v.  Ponsanby^  in  the  Court  of  King's  Bench, 
Michaelmas,  1755,  is  a  case  of  considerable  importance,  and  was  argued 
by  characters  of  the  highest  reputation.  Mr.  Henley's  argument  is  cited 
by  Lord  Kenyon,  4  Term  Reports,  146.  The  only  Report,  I  have  been 
able  to  find  of  that  branch  of  the  case,  which  was  before  the  Court  of 

*  [In  the  present  edition  all  the  abstracts  are  transferred  from  the  margin  to 
the  head  of  each  case.] 
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King's  Bench,  is  in  Sayer,  245  ;*  and  as  it  is  there  given  without  the 
argoments  according  to  the  usual  method  of  that  Reporter,  I  thought  the 
insertion  of  it  in  a  more  complete  state  would  be  acceptable. 

The  case  of  EUis  v.  8mth  in  the  Court  of  Chancery,  1754,  has  never 
before  been  reported.  From  that  circumstance,  and  the  solemnity  of  the 
decision,  I  think,  the  insertion  of  it  reqiiires  no  iqpology. 

I  have  not  frequently  attempted  the  dangerous  province  of  comment  or 
annotation  :  where  I  have  been  induced  imprudently  to  venture  in  that 
waj«  the  motive  will,  I  hope,  insure  that  indulgence,  to  which  I  look  as 
the  best  security  against  censure. 

If  I  shall  be  so  fortunate  as  to  find,  that  this  attempt  meets  with  appro- 
bation, my  intention  is  to  continue  it  annually  in  the  usual  manner,  and 
to  contribute,  as  far  as  is  in  my  power,  to  a  faithful  and  comprehensive 
publication  of  Proceedings  in  a  Court,  the  Decisions  of  which  are  so 
highly  interesting  and  important 

*  Another  Repcxrt  of  this  case,  from  the  notes  of  Lord  Jyet^on,  Chief  Justice, 
has  been  lately  published  by  Mr.  Ibmner,  p.  1. 
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CASES  IN  CHANCERY,  ETC. 


THE    KING    t;.   PONSONBY.  (1) 

Kino's  Bench,  Michaelmas,  1755. 

Sir  Dudley  Rtder,   Lord    Chief  Justice.     Dennison,  Foster, 
WiLMOT,  Justices. 

Information  in  nature  of  qyjo  wcarranto  upon  .9  Anne,  c.  20,  for  usurping  the 
office  of  free  burgess  does  not  lie  against  the  mere  claim  of  one,  who,  though 
elected,  never  was  admitted :  nor  against  a  member,  till  removal  by  the  cor- 
poration. 

Whether  non-user  is  cause  of  forfeiture  of  a  public  office  depends  on  circum- 
stances, [p.  6.] 

Non-residence  not  an  immediate  forfeiture,  [p.  7.] 

Non-user  is  a  misdemeanor  punishable  by  a  common  infonnation,  [p.  7.] 

King  may,  at  his  discretion,  seize  the  franchise  of  a  corporation  guilty  of  an 
offence  amounting  to  a  fozfeiture,  [p.  8.] 

One  man  not  boundl)y  the  defence  of  another,  [p.  8.] 

Error  from  the  King's  Bench  in  Ireland,  where  an  informa- 
tion in  nature  of  a  quo  warranto  was  filed  against  nine  persons ; 
charging  them  with  usurping  the  office  of  free  burgesses  of  the 
corporation  of  Newtown.  They  severed  in  their  plea.  Two,  set- 
ting forth  the  tenor  of  the  charter  of  incorporation,  &c.  plead, 
that  they  were  elected  without  notice ;  that  they  never  did  usurp ; 
but  now  claim  to  be  admitted  and  sworn  into  office.  Replica- 
tion, that  they  did  claim,  though  by  reason  of  non-residence  they 
could  not  exercise.  Rejoinder;  demurrer;  joinder  in  demurrer. 
Seven  plead,  they  were  duly  elected  and  sworn  into  office,  absque 
hocy  that  they  usurped.  Replication,  that  they  lived  absent  from 
the  borough,  and  so  by  non-residence  had  forfeited  their  offices. 
Rejoinder,  that  they  attended  at  all  times,  but  when  they  had 
lawful  excuse  of  absence :  and  behaved,  as  they  ought :  and  that 
the  corporation  did  not  by  any  fault  of  theirs  suffer  the  least  injury. 
Demurrer,  joinder,  and  judgment  of  ouster  against  all. 

(1)    Sayer,  245.    1  Ld.  Eenyon's  Rep.  by  Mr.  Hanmor,  1. 
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2  •  THE  KING  V.   PONSONBT.  [1755. 

Mr.  Henley,  (a)  for  the  Plaintiffs  in  Error. 

The  question  as  to  the  seven  is,  Whether  they  have  forfeited 
their  franchise  for  mere  non-residence,  and  whether  to  be  taken 
advantage  of  by  quo  warranto.  This  question  is  new  and  exten- 
sive. By  the  charter  the  Crown  has  enabled  the  provost  and 
burgesses  to  elect  upon  a  vacancy:  and  to  make  amotion  upon 
misbehavior :  not  intending  amotion  should  be  by  any  other  than 
the  major  part.  The  general  question,  then,  as  to  the  seven, 
may  be  divided  into  three :  1st.  Whether  the  franchise  of  a  bur- 
gess is  forfeited  by  non-residence  by  the  conunon  law:  merely 
being  a  misbehavior  at  law.  2dly.  Whether,  by  any  express  or 
implied  provision  or  condition  in  the  charter,  non-residence  is  a 
forfeiture  or  determination.  3dly.  Whether  it  can  be  taken  ad- 
vantage of  by  yuo  warranto.  Where  the  corporation  derives 
from  the  Crown  power  of  amotion,  it  is  inconsistent  with  the 
jurisdiction  of  the  Court,  that  any  misbehavior  can  be  judged 
of  before  amotion.  The  first  question  must  depend  upon  the 
grant ;  whether  the  burghership  is  of  a  local  nature,  or  a  mere 
personal  privilege  to  be  enjoyed  in  a  particular  place,  and  no 
more  than  a  freeman.  The  nature  of  a  burgess  in  its  genuine 
sense  means  a  tradesman  dwelling  in  a  burgh  for  the  sake  of 
traffic ;  and  not  carrying  any  magistracy  or  authority :  1  Inst.  80. 
They  paid  a  tax  for  trading:  Reily's  Placita  Pari.  259.  Dr. 
Brady  of  Cities  and  Borot^hs,  16.  The  bishops  and  lords  licensed 
burgesses  to  trade ;  and  they  all  derived  their  privileges  to  trade 
either  from  the  Crown,  or  the  person  who  had  the  ^franchise  of 
granting  license.  When  they  came  to  be  incorporated,  the  tax  was 
either  remitted,  or  turned  into  a  fee-farm  rent.  Sit  liber  Burgvs 
is  the  word.  It  was  common  to  be  a  burgess  of  several  towns ; 
nay,  of  the  hans-towns :  Clerac  de  la  Hans,  190.  When  incor- 
porated they  were  called  as  well  freemen  as  burgesses ;  and  had 
a  mere  personal  privilege :  4  Mod.  36 ;  Sho.  365 ;  and  it  was 
admitted  on  the  last  argument,  that  by  conmion  law  residence  is 
not  necessary.  2dly.  Does  the  Crown  by  the  charter  require  resi- 
dence ?  It  is  agreed,  that  the  Crown  has  not  expressly  required 
it ;  and  it  is  not  shown  that  any  duty  is  annexed  which  requires 
it:     But  it  was  said,  the  end  of  the  incorporation  on  the  charter 

(a)  The  argument  of  Mr.  Henley  is  cited  by  Lord  Kenyon,  in  the  case, 
Lynn  Corporation  v.  London  Corporation,  4  Term  R.  146.  This  distinguished 
lawyer  was  called  to  the  bar,  17^2 ;  in  1757  he  became  Keeper  of  the  Great 
Seal,  but  remained  a  commoner  till  March,  1760,  when  he  was  made  Baron 
Henley,  that  he  might  preside  as  Steward  in  the  House  of  Lords,  at  the  trial 
of  Earl  Ferrars.  When  George  IIL  came  to  tlie  throne,  he  was  created 
Chancellor,  and  Earl  of  Northington.  In  17G6  he  gave  place  by  resignation 
to  Lord  Camden.  He  died  January  14th,  1772.  He  was  said  by  Lord  Eldon 
(6  Vesey,  640,)  to  have  been  "  a  great  lawyer,  and  very  firm  in  delivering  his 
opinion.  He  was  also  called  by  Lord  Kenyon,  "  a  very  great  lawyer."  1  Esp. 
N.  P.  Cases  398.  There  are  two  volumes  of  his  judgments,  edited  from  Iiis 
manuscripts,  by  his  grandson,  Mr.  Eden ;  also  a  slight  memoir  of  his  life  by 
Mr.  Eden;  the  last  published  as  late  as  1831.  See  5  I^ondon  Law  Magazine, 
438;  1  Kent,  Com.  494. 
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implies  the  duty  of  residence  on  the  constitution  of  it ;  for  that 
the  intent  of  the  charter  was  to  people  the  North  :  which  by  not 
residing  is  not  done ;  but  I  deny,  that  the  residence  would  peo- 
ple that  country.  The  means  were  the  constituting  it  a 
*  free  borough  for  trade,  where  they  might  do  greater  [  *  3  ] 
benefit  by  absence.  Another  method  was  the  privilege  of 
being  represented  in  parliament  in  Ireland.  Another,  the  ravan- 
tage  of  having  their  own  courts.  No  man  is  to  forfeit  a  freehold 
by  intendment,  implication,  or  construction.  Though  this  Court 
has  jurisdiction  by  appeal :  yet  it  cannot  take  the  jurisdiction  from 
the  provost,  &c. :  in  whom  the  power  of  removal  is  placed  by  the 
charter  in  the  first  instance.  By  this  charter  misbehavior  is  not  a 
cesser  or  avoidance,  but  only  a  cause  of  remotion ;  for  he  is  ex- 
pressly to  continue  during  life,  or  donee  amovebitur ;  otherwise,  what 
confusion  would  ensue!  For  by  the  secret  misbehavior  of  one, 
a  corporation  may  be  dissolved,  if  it  is  cesser.  In  all  charters, 
therefore,  the  Crown  has  made  misbehavior  a  cause  of  avoid- 
ance only ;  and  so  have  the  Courts  considered  it.  In  The  King 
V.  Sladey  1  Geo.  1,  in  the  borough  of  Truro,  the  Chief  Justice 
held,  an  information  might  go :  but  the  other  three  Judges  held, 
not ;  and  that  non-residence  was  only  a  species  of  misbehavior ; 
and  that  till  amotion  they  cannot  proceed  to  elect.  The  Court 
cannot  in  any  suit  take  notice  of  misbehavior  before  removal: 
for  on  the  return  of  a  mandamus,  if  a  misbehavior  appears,  and 
no  amotion,  a  peremptory  mandamus  goes.  This  is  illustrated 
by. 3  Salk.  239,  and  is  the  known  law:  for  the  place  is  not  ipso 
facto  void  by  the  misbehavior,  till  actual  removal:  which  is  the 
only  cause  of  vacancy.  So  Carth.  229.  This  information  is  on 
an  Irish  statute,  in  the  same  words  as  the  9th  Anne;  and  the 
Court  must  give  judgment  according  to  the  statute.  By  this 
statute  the  Court  has  an  authority  against  people,  who  unlaw- 
fully intrude  or  hold.  The  case  is  stated  to  be  only  a  clamat 
habere.  In  this  Court  no  information  is  granted,  but  on  affidavit, 
that  the  person  actually  exercises  the  office.  This  is  the  constant 
practice.  I  moved  against  a  person  in  this  Court,  claiming  to 
have  an  office  of  town-clerk  of  Grampound ;  the  affidavit  not 
showing  that  he  acted,  the  information  was  denied  upon  the  gen- 
eral principle.  As  to  the  seven,  who  have  been  elected  and 
admitted,  but  not  removed,  this  information  will  not  lie.  As  to 
the  two,  who  never  were  admitted,  it  is  absurd,  that  a  judgment^ 
of  ouster  should  be  against  them,  who  never  were  in.  There  is 
a  plain  distinction  between  writs  of  quo  warranto  and  informa- 
tions of  quo  warranto:  for  a  writ  of  quo  wan-anto  was  never 
brought  for  an  office;  they  were  for  royal  franchises 
and  privileges,  consisting  of  such  as  were  derived  *  [  *  4  ] 
from  the  Crown  by  particular  subjects;  as  waifs  and 
estrays ;  which,  if  not  existing  in  the  claimant,  did  in  the  Crown : 
but  were  not  perpetually  existing,  only  casual ;  and  the  claim 
was  a  right  of  claiming,  when  the  casualty  happened.     The  ex- 
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ercise  of  an  office  is  the  usurpation,  which  cannot  be  exercised 
till  possession.  This  is  a  new  jurisdiction  in  this  Court,  given 
by  parliament;  and  must  be  strictly  pursued:  nor  can  any  judg- 
ment be  given,  but  consistently  with  the  acts  9th  of  Anne,  and 
19th  of  Geo.  II.  namely,  nothing  but  judgment  of  ouster.  This 
therefore  differs  from  the  case  of  writs,  where  the  judgment  is  a 
forejudger  of  his  claim,  if  he  claims  a  privilege  without  entry. 

Sir  Richard  Lhydj  for  Defendants.  Whether  a  claim  on  record 
to  have  a  right  to  act  is  proper  for  an  information,  that  is,  is  a  final 
offence,  has  not  been  determined.  As  to  the  seven  acting  burgesses, 
who  have  been  elected  and  admitted,  but  have  never  been  at  the 
borough  since  ;  that  absence  is  some  cause  of  forfeiture,  as  a  depar- 
ture from  an  office,  is  a  good  cause  of  removal,  I  have  always  looked 
on  as  settled.  The  borough  is  the  place,  where  the  office  is  to  be 
exercised ;  and  deserting  the  borough  is  deserting  the  office.  The 
desertion  is  admitted  on  the  rejoinder ;  1st  Question,  Is  non-resi- 
dence for  a  considerable  time  a  cause  of  forfeiture  of  an  office  in  all 
cases?  Next,  How  is  it  to  be  taken  advantage  of?  Where  resi- 
dence is  expressly  or  impliedly  required,  non-residence  is  a  forfeiture ; 
otherwise  it  would  be  a  contradiction ;  for  if  the  condition  of  living 
there  is  annexed  to  the  office,  he  cannot  be  entitled  to  it  without 
living  there.  So,  in  the  case  of  an  alderman,  escheator,  coroner, 
&c.  the  end  of  the  office  not  being  complied  with,  it  is  void. 
The  reason  of  the  distinction  between  offices  of  trust  and  govern- 
ment, and  offices  not  so,  is  because  some  are  necessary  for  the 
government  of  the  place ;  in  such  case  non-residence  makes  ^e 
office  void.  In  Bagg^s  Casey  1 1  Coke,  any  thing  against  the  duty 
of  a  citizen  or  burgess,  or  good  of  the  city  or  borough,  is  an  of- 
fence, for  which  his  office  is  forfeitable :  and  therefore  there  is  an 
implied  condition  annexed  to  every  franchise  for  the  benefit  of  the 
corporation.  But  whether  it  is  an  office  of  trust  and  government, 
or  no,  makes  no  difference;  for  if  the  condition  of  residence  is 

annexed,  whether  for  trust  or  trade,  non-residence,  being 
[  *  5  ]      a  breach,  avoids  and  forfeits  the  office.     The  *  intent  of 

the  charter  is  to  annex  such  a  condition.  1st.  The  cre- 
ation is  of  a  new  borough ;  therefore  they  must  al)ide  by  the  terms 
of  the  charter.  2dly.  It  recites  that  the  North  is  depopulated; 
and  in  order  to  people  Newtown,  and  at  the  request  of  the  in- 
habitants, is  the  charter  granted.  3dly.  The  twelve  burgesses  are 
to  elect  a  provost ;  which  shows  an  intention  of  their  residence  for 
that  purpose.  4thly.  All  the  officers  are  to  be  chosen  out  of  the 
inhabitants :  therefore  the  view  of  the  charter  is  to  make  the  town 
more  populous  by  residence ;  and  the  King  intended  to  give  the 
office  of  burgess  only  to  the  inhabitants.  2d  Question,  Supposing 
the  office  void,  whether  this  is  the  proper  remedy  ?  The  Crown 
must  have  a  right  to  see  its  own  creature  do  its  duty ;  unless  the 
Crown  has  delegated  the  power.  So  in  tlie  case  of  royal  visita- 
tions. But  the  King  mdy  retain  part,  or  the  whole ;  so  much  as 
he  does  not  dispose  of,  he  retains.     So,  he  may  give  a  power  of 
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removal  for  a  particular  purpose,  not  for  others.     Where  by  the 
charter  power  is  given  for  removing  for  misbehavior,  the  corpora- 
tion may  remove  summarily ;  but  where  not,  it  is  triable  by  a  jury. 
But  unless  the  Crown  has  parted  with  all  its  power,  it  remains. 
In  this  case  it  is  not  a  misbehavior  in  his  office,  but  for  not  acting 
in  his  office;   and   the   charter  only  extends  to  misbehavior  in 
his  office:   and  if  a  man  holds  a  franchise  against  the  terms  of 
the  franchise,  an  information  in  nature  of  a  qtu)  warranto  will  lie. 
The  charter  says  only,  he  shall  be  removed ;  but  does  not  say,  by 
the  corporation ;   therefore  a  power  of  removal  remains  with  the 
Crown.     I  do  not  say,  the  Crown  can  give  away  a  power,  and 
keep  a  concurrent  power ;  but  there  rests  with  the  Crovbi  all,  it 
does  not  expressly  part  with.     As  to  the  two  burgesses  who  never 
were  admitted;  I  agree  the  Court  never  grants  informations,  but 
where  the  person  acts  in  the  office,  or  is  sworn  in ;  but  we  cannot 
say,  what  appears  on  the  affidavits  in  Ireland.    The  true  ground, 
on  which   the  Court  grants  informations,  is  the  Defendant's  ac- 
ceptance of  the  office.     Being  sworn  in  is  no  more  than  an  ac- 
ceptance.    Here  the  defendant  says  he  is  admitted,  and  insists  on 
his  right  to  the  office,  which  is  an  acceptance.    There  can  be  no 
judgment,  eat  sine  die  would  not  be  the  judgment ;  for  the  record 
admits,  he  had  no  right  to  the  office.     An  error  in  the  judgment 
against  the  two  cannot  affect  the  judgment  against  the  seven.     It 
is  in  the  discretion  of  the  Court  to  suffer  all  to  be  joined  in  one 
information. 

•  Rtber,  (a)  Ch.  Just,  delivered  the  opinion  of  the  Court :  [  *  6  ] 
The  first  question  is,  Whether  the  non-residence  stated 
here  as  with  the  rejoinder  is  a  cause  of  forfeiture  ?  Whether  non- 
user  is  a  cause  of  forfeiture  of  a  public  office,  in  general  depends  on 
the  nature  of  the  office,  the  time  of  non-user,  and  several  circum- 
stances ;  but  it  is  not  necessary  upon  this  occasion  to  go  into  that 
precisely,  (b)  The  second  question  is,  Whether  an  information 
in  the  nature  of  a  quo  warranto  is  the  suitable  and  proper  remedy 

(a)  Sir  Dudley  Ryder  was  bom  1691.  He  became  Solicitor  General,  1733, 
Attoniey  Geneial,  17^  which  office  he  held  for  the  long  period  of  eighteen 
yean.  In  1754  he  was  appointed  Chief  Justice  of  the  Sling's  Bench.  In 
1756  a  patent  was  preparing  to  create  him  a  peer  of  the  realm,  by  the  title  of 
Lord  Ryder,  Baron  Harrowby,  in  reward  of  his  long  and  fiuthful  services.  A 
warrant  was  signed  by  the  King  for  tlie  purpose  on  the  24th  May  in  that  year; 
bat  the  Chief  Justice  died  on  the  following  day  before  the  patent  was  com- 
pleted. The  short  period  during  which  he  occupied  the  bench  is  covered  by 
Saver's  Reports,  and  Sir  William  Blackstone's  Reports. 

In  1776  lus  son,  Nathaniel  Ryder,  was  created  Baron  Hanowby,  in  consid- 
eiation  of  his  j&ther's  claims,  and  the  peculiar  circumstances  by  which  the 
former  creation  was  arrested.  In  1Q09  his  grandson  was  raised,  in  the  peer- 
age, to  the  title  of  Earl  of  Hairowby.    See  Debrett^s  Peerage,  vol.  iL  p.  355. 

(h)  In  England,  if  an  office  may  be  acquired  by  purcfuue,  and  if  an  accth  of 
opce,  as  weU  as  oaths  to  govemmeni^  is  administered,  it  will  be  presumed  to 
be  public.  Bex,  v.  London,  2  T.  R.  182,  n.  6.  1  Chitty,  General  Practice,  799. 
It  appears  that  in  one  of  the  towns  of  Maine  the  office  of  constable  was  put 
up  at  auction.  Groton  v.  JFaldoborovghj  2  Fairf.  306.  In  Nortli  Carolina,  it 
Has  been  decided,  that  a  clerk's  office,  which  was  held  during  good  behavior. 


6  THE    KING    v.  PONSONBY.  [1755. 

in  this  case,  (a)  It  clearly  is,  which  makes  the  other  questions 
unnecessary.  By  the  ancient  manner  of  trying  the  right  of  fran- 
chises, the  King  might  either  bring  a  writ  of  quo  warranto,  whereby 
the  mere  right  might  be  tried:  which  writ  is  now  almost  out  of 
use;  or  might  consider  the  person  usurping  as  an  offender;  and 
file  an  information :  whereby  he  would  be  punished  by  fine,  <fec. 
In  the  reign  of  Charles  II.  when  corporations  and  their  privileges 
became  much  the  subject  of  attention,  informations  were  very 
frequent;  and  in  many  cases  the  judgment  of  ouster  was  pro- 
nounced; the  legality  of  which  was  much  doubted,  till  9th  Anne, 
which  orders,  that  judgment  of  ouster  shall  be  pronounced  against 
all,  who  shall  usurp,  intrude  into,  or  unlawfully  hold  or  execute 
the  offices  or  franchises  there  mentioned:  which  is  verbatim  en- 
acted in  Ireland:  and  upon  it  plainly  is  the  present  information 
brought.  1st.  Whether  it  lies  against  the  two  non-acting  bur- 
gesses? It  clearly  cannot:  upon  this  ground,  that  under,  the 
words  of  the  statute  there  must  be  usurpation,  intrusion,  or  un- 
lawful holding. — Now  claiming,  which  only  appears  against  them, 
can  by  no  construction  be  taken  to  amount  to  any  of  these  ;  and 
it  would  be  strange  to  imagine  the  statute  intended  ever  to  pre- 
vent the  asserting  or  claiming  a  right.  The  practice  now  gene- 
rally is  to  have  an  affidavit  of  some  act  of  usurpation,  upon  appli- 
cation to  the  Court  for  leave  to  file,  &c.  As  to  the  objection, 
that  the  corporation  would  suffer  for  want  of  officers :  how  can 
that  be  ?  For  surely  by  the  words  of  the  charter,  upon  the  elaps- 
ing of  the  time  for  swearing  those  elected,  they  may  choose  new 
ones.  2dly.  Whether  it  lies  against  the  other  seven?  It  clearly 
does  not ;  for  unless  non-residence  be  ipso  facto  a  forfeiture  of  the 
office,  there  can  be  no  pretence,  that  it  should;  and  we  are  of 
opinion,  that  non-residence  is  not  an  immediate  forfeiture,  for 
reasons,  that  set  this  matter  in  a  very  plain  light ;  1st.  the  office 
of  free  burgess  is  a  freehold ;  and  cannot  cease  without 
[  *  7  ]  *  some  act  of  ceremony ;  nay,  every  member  of  a  cor- 
poration may  be  deemed  in  some  degree  seised  of  every 
thing  the  corporation  has  of  an  inheritable  nature ;  so  that  it  would 

and  many  other  public  offices,  were,  under  certain  limitations,  (ht  subject  of 
property,  like  every  other  thing  corporeal  or  incorporeal,  from  which  we  can 
earn  a  livelihood.  Hope  v.  Henderson,  4  Dev.  N.  C.  R.  18.  In  Georgia  it 
has  been  held  that  public  officers  are  public  agents  or  trustees,  and  have  no 
proprietary  interest  or  private  property  in  their  offices  beyond  the  constitutional 
tenure  and  salary  (if  any)  prescribed. '  State  v.  Dews,  R.  Ai.  Charlton's  R.  397 ; 
3  Kent  Comm.  454,  note, 

(a)  As  to  when  an  information  in  the  nature  of  a  qtto  warranto  may  be  filed, 
see  2  Chitty,  General  Practice,  367,  395;  Tidd's  Practice,  595,  949.  Many 
cases  will  be  found  in  the  Law  Journal  not  elsewhere  reported.  For  the 
American  cases,  see  Angell  &  Ames  on  Corporations,  2d  ed.  606-^647,  cap. 
xxi.  An  information  for  a  quo  warranto,  to  try  the  title  to  an  office,  cannot 
be  maintained  but  at  the  instance  of  the  government ;  and  the  consent  of  par- 
ties will  not  give  jurisdiction  in  such  a  case.  Wallace  v.  .Bnderson,  5  Wheaton, 
R.291. 
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be  highly  inconsistent  with  the  rules  of  law,  that  ^ch  interest  should 
determine  in  such  a  manner :  and  contrary  to  the  meaning  and  sense 
of  Magna   Charta,  which  says,  ^^NuUus  liber  homo  disseiaetur  de 
Kbero  tenementOy  vel  libertatibus  suis,  nin  per  judicium  pariumj  vel 
legem  ierrte;^^   but  still  more   inconsistent  with  the  tenor  of  the 
charter,  that  has  expressly  provided  for  such  cases,  by  granting  to 
the  corporation  a  power  of  amotion,  which   in   the  present  case 
ought  to  have  been  exercised;   and  then  if  the  Defendants  had 
persisted  in  the  use  of  their  offices,  they  would  have  been  guilty 
of  usurpation,  and  Uable  to  an  information  of  this  kind.     But 
there  is  still  another  reas<Mi,  why  non-residence  cannot  be  taken 
as  a  forfeiture  in  itself,  that  indeed  puts  an  end  to  all  question  on 
the  point ;  namely,  that  it  would  be  impossible  to  ascertain,  when 
the  forfeiture  happened ;   and  to  imagine  that  it  was,  as  it  were, 
inchoate  the  second  day  after  the  person  became  seised  of  the 
office,  to  be  afterwards  ripened  by  time,  is  absurd,  and  helps  not 
in  any  degree  the  uncertainty ;  for  when  shall  we  say  it  was  con- 
sunmiate  ?    This  being  laid  down,  that  non-residence  is  not  a  for- 
feiture in  itself,  but  may  be  a  cause  of  one  only ;  till  amotion  there 
could  be  no  usurpation,  &c. ;  which  never  having  happened,  these 
Defendants  must  be  deemed  seised  to  this  day  as  formerly.     Had 
the  corporation  used  their  power  of  amotion ;  and .  the  Defendants 
notwithstanding  retained  their  offices;  then  being  in  by  no  legal 
title,  they  might  come  within  the  words  of  the  statute :   and  be 
the  proper  objects  of  the  present  information;   which   only  Ues 
against  such  persons,  as  usurp,  intrude  into,  unlawfully  hold,  or 
execute ;  none  of  which  can  be  said  of  these  Defendants ;   who, 
though  they  are  guilty  of  a  cause  of  forfeiture,  continue  still  seised 
legally  of  their  offices,  till  such  cause  of  forfeiture  is  ascertained, 
and  punished  by  amotion,  the  remedy  prescribed  by  the  charter : 
and  of  this  the  person,  who  drew  the  repUcation,  seems  to  have 
been  aware;  setting  forth,  that  by  non-residence  they  did  forfeit 
their  offices ;  and  so  endeavors  to  bring  them  within  the  words  of 
the  statute.     It  savors  of  a  contradiction  in  terms,  that  an  infor- 
mation, that  was  intended  by  the  legislature  as  a  remedy  against 
the  unlawful    exercise    of   offices,   should    be    brought 
upon  the  ground  of  non-exercise ;  *  which  is  the  mis-       [  *  8  ] 
chievous   consequence  of  non-residence;    and  the  rea- 
son for    imagining    it  a  cause    of   forfeiture.     Non-user   of   an 
office,  as   it  is  a  misdemeanor,  and  an  offi^nce  against  justice, 
may  be  punished,  like  all  other  offences,  by  a  conmion  informa- 
tion adapted  properly  to  the  case.     But  the  present  one  is  quite 
of  another  nature,  and   improper  for   the  reasons  already  men- 
tioned.    As  to  the  objection,  that  if  there  was  not  a  remedy 
by  the   present  information,   there   would   be  a  failure   of  jus- 
tice, that  *is   not  to  be   |)resumed;  for  the  King  has   provided, 
and  expressly  granted  in  the  charter,  a  remedy   and   the  means 
adequate,  by  a  power  of  amotion  in  the  corporation.     As  to  the 
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objection,  that  though  there  is  such  a  remedy  in  the  hands  of  the 
corporation,  yet  that  cannot  take  away  the  jurisdiction  incident  to 
the  CroVn  over  such  matters ;  that  seems  to  arise  from  a  mistake, 
that  there  is  such  jurisdiction  in  the  Crown.  Now  the  Court  is 
of  opinion,  That  the  Crown  has  no  jurisdiction  of  this  kind,  to  be 
exercised  immediately  by  itself;  nor  can  it  disfranchise  a  member 
of  a  corporation  duly  elected ;  when  it  has  appointed  such  power 
to  be  exercised  by  the  corporation  itself.  This  was  laid  down  by- 
Lord  Holt,  who  declared,  the  King  could  not  remove  but  in  the 
formal  way  by  his  subordinate  officers,  meaning  the  corporation 
themselves,  who  were  the  best  judges  of  the  nature  of  their  own 
constitution ;  and  what  were  such  offences,  as  should  be  punished 
as  forfeitures  by  amotion :  and  at  this  day  it  is  held,  that  corpo- 
rations have  such  power  of  amotion  incident  to  their  constitution, 
in  opposition  to  Bagg's  Case,  11  Coke;  where  a  corporation 
itself  is  guilty  of  an  offence  amounting  to  a  forfeiture,  the  King 
may  seize  the  franchise  into  his  hands :  but  that  is  a  power  con- 
fined to  and  discretionary  in  the  King  himself.  As  to  the  ques- 
tion, that  since  the  majority  in  the  present  case  are  delinquents, 
there  must  be  a  failure  of  justice,  as  the  power  never  will  be  ex- 
ercised, which  enables  the  corporation  to  amove  in  such  cases: 
1st.  It  does  not  appear,  the  majority  are  deUnquents;  for  as  the 
Defendants  have  all  severed  in  their  pleas,  the  confession  of  one 
cannot  be  used  as  evidence  against  another ;  for,  was  that  admit- 
ted, it  would  be  in  the  power  of  any  Defendant  by  collusion  with 
the  Plaintiff  to  do  much  injury  and  wrong  to  any  person,  with 
whom  he  might  be  joined  in  the  action  for  that  very  purpose  of 
confessing  the  charge  against  the  other,  (a)      It  would  be  most 

unreasonable,  that  one  man  should  be  bound  by  the 
[^9]      ^^ defence  of  another.     But  if  it  should  be  the  case,  and 

upon  complaint  made  the  corporation  or  majority  of 
them  should  refuse  to  act,  it  is  not  clear,  whether  there  is  any 
remedy.  Perhaps  a  mandatory  writ  would  lie  to  compel  them  to 
execute  their  power.  But  then  that  would  avail  little;  for  it 
would  still  be  in  their  discretion  to  judge,  what  are  the  proper 
grounds  for  amotion.  As  to  the  objection,  that  they  may  act  cor- 
ruptly ;  it  can  be  answered,  that  if  so,  and  there  is  sufficient  evi- 
dence of  it,  they  may  be  punished,  as  offenders  usually  are  in  such 
cases ;  or  if  they  are  guilty  of  a  gross  misdemeanor,  or  what  may 
be  a  ground  for  it,  the  King  may  seize  the  franchise  into  his  hands  ; 
but  that  is  not  the  act  of  the  Court,  but  of  the  King  himself,  in 
whom  it  is  quite  discretionary.  Upon  the  whole,  if  there  is  a  de- 
fect of  remedy  in  this  case,  it  is  but  like  those  cases,  where  acts 
of  parliament  have  been  necessary,  as  was  9th  Anne,  which  ex- 

{a)  So  is  the  Roman  law.  "Confessio  unius  non  probat  in  pnejudicium  al- 
tenus;  quia  alias  esset  in  manu  confitentis  dicere  quod  vellet''^  Mascard.  De 
Probat  Concl.  486,  vol.  i.  p.  409.    See  Greenleaf  on  Evidence,  §  233. 
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tends  not  to  the  present  case.     The  defect  of  remedy  arises  from 
a  defect  m  the  act,  and  not  of  any  construction  on  it. 

The  judgment  must  be  reversed. 

This  reversal  was  affirmed  by  the  Lords,  5  Bro.  P.  C.  287. 

1.  The  imperfect  note  of  this  case  which  appears  in  Skyer,  245,  (as  Mr. 
Vesey  has  remarked,)  is  far  from  being  satiafactoiy.  Another  report,  giving 
both  the  argmnent^  of  counsel  and  the  judgment  of  the  Court,  together  with 
the  authorities  upon  which  that  judgment  was  founded,  more  fully,  has  since 
been  published  in  1  Lord  Kenyon^  Notes,  1 — 31. 

2.  A  corporator  of  a  borough  does  not  necessarily  and  ipso  fado^  lose  his 
corporate  privileges  by  failing  to  reside  within  the  borough.  The  King  v. 
7^  Mayor  and  Bwrgtnta  of  ntst  Loot^  5  D.  &  R.  416.  When  those  privi- 
leges, indeed,  are  connected  with  duties  which  require  residence,  he  ou^ht,  of 
course,  to  reside  on  the  spot:  if  he  neglect  to  do  so,  the  corporation  is,  m  the 
first  instance,  the  proper  authority  to  take  cognizance  of  that  neglect,  by  pur- 
suing the  requisite  previous  measures  to  correct  the  abuse,  or,  if  necessary,  to 
deprive  the  offending  party  of  his  office ;  an  application  to  tiie  Court  of  King's 
Bench  for  leave  to  exhibit  an  information  in  the  nature  of  a  quo  warranto^ 
would  be  premature  as  an  original  proceeding.  Should  the  corporation,  how- 
ever, refuse  to  interfere,  in  a  case  where  ihe  non-residence  complained  of  is  a 
serious  inconvenience  to  the  borough,  any  person  aggrieved  thereby  may  apply 
for  a  mandamus  to  compel  the  corporation  to  do  ueir  duly.  The  Khg  v. 
Htacen,  2  T.  R.  776.  The  King  v.  The  Manor  of  PortsmouA,  3  B  &  C.  156. 
S.  C.4D.&.R.773. 

3.  The  authority  cited  anonymously  in  the  report  of  the  principal  case,  as 
from  3  Selk.  239,  is,  in  all  probability,  the  case  of  7^  Kmg  v.  Taylor,  3  Salk. 
231. 
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[1754,  Mat  11.] 

Lord  Hardwicke,  Chancellor.     Sir  John  Strange,  Master  of  the 
RoUs.     WiLLEs,  Chief  Justice.     Parker,  Chief  Baron. 

WIll  subscribed  by  three  Witnesses,  before  whom  test&tor  declared  it  to  be  his 
will,  but  did  not  sini  it ;  such  declaration  is  equivalent  to  signing  it  before 
them,  and  such  will  is  good  within  the  5th  section  of  the  statute  of  frauds, 
and  is  also  a  good  will  of  revocation  within  the  6th.  (a) 
The  construction  of  the  execution  of  a  will  the  same  in  equitv  as  at  law,  [p.  15.] 
Witnesses  may  attest  separately ;  in  that  case,  if  testator  acknowledges  oefore 
each,  or  signs  before  one,  and  acknowledges  before  the  rest,  it  is  good ;  bad, 
if  he  signs  it  before  each,  because  three  different  executions,  and  no  one 
1  wiUiin  the  statute,  [p.  16.1 
i,  but,  if 


Wni  to  an  heir  at  law  void,  but,  ir  executed  according  to  the  statute  of  frauds,  it 
is  a  goocT  revocation  of  a  former  will,  [p.  16.] 

f  1^  1  Dick.  225,  [where  the  facts  of  this  case  will  be  found.] 
(a)  The  Statute  1  Victoria,  c.  26,  §  39,  has  varied  the  law  on  this  point,  as 
follows :  <<  No  will  [or  testament,  or  codicil]  shall  be  valid,  unless  it  shall  be  in 
writing  and  executed  in  manner  hereinafter  mentioned,  that  is  to  say,  it  shall  be 
signed  at  the  foot  or  end  thereof  by  the  testator,  or  by  some  other  person  in  hia 
presence  and  oj  his  direction ;  and  such  signature  shall  be  made  or  acknowledfifed 
by,  the  testator  in  the  presence  of  two  or  more  witnesses  present  at  the  same  tune, 
and  such  witnesses  shall  attest  and  shall  subscribe  the  will  in  the  presence  of 
the  testator,  but  no  form  of  attestation  shall  be  necessary."  The  cases  in  the 
Court  of  Common  Pleas,  Wright  v.  Wright,  7  Bing.  R.  457,  and  WkUe  v.  The 
TruMees  of  the  British  Museum,  6  Bing.  it.  310,  can  hardly  be  considered  as  law 
since  tlie  passing  of  this  statute.  The  regulations  on  this  subject  in  the  several 
States  diner  in  some  unessential  points.  According  to  the  provisions  of  the 
Revised  Statutes  of  Majssachusetts,  (cap.  62,  §  6):  **lVo  will,  except  such  nuncu- 
pative wills  as  are  mentioned  in  the  following  section,  shall  be  effectual  to  pass 
any  estate,  whether  real  or  personal,  nor  to  charge,  or  in  any  way  affect  the  same, 
unless  it  be  in  writing,  and  signtd  by  the  testator,  or  hj  some  person  in  his  presence, 
and  by  his  express  direction,  and  attested  and  subscnbed,  in  the  presence  of  the 
testator,  by  three  or  more  competent  Witnesses.**  By  this  section,  wills  of  per- 
sonal property  are  put  on  the  same  footing  with  those  of  real  property,  contrary 
to  the  law  as  before  received.  See  Webb  ei  at.  v.  Crotoninskield,  3  Dane  Abr.  Ch. 
90,  a.  12,  §  1 ;  1  Williams  on  Executors,  50—59,  cap.  2 ;  and  Mr.  Troubat's  Notes 
of  American  cases.    Jn  ntatter  of  Robert's  Will,  8  Faige  R.  446;  Brinckahorfv. 
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Pajlkeb,  (a)  Chief  Baron.  The  questions  in  this  case  arise  on 
the  5th  and  6th  sections  in  the  statute  of  Frauds.  The  first  is, 
Whether  testator's  declaration  before  three  witnesses,  that  it  is  his 
will,  is  equivalent  to  signing  it  before  them ;  and  constitutes  a  good 
wUl  withm  the  5th  section ;  and,  2dly.  Whether  such  will  is  a  revo- 
cation according  to  the  6th. 

The  formalities  requisite  to  a  will  are,  1st.  That  it  be  in  writing. 
2d]y.  That  it  be  signed  by  the  party  devising,  or  som^  other  in  his 
presence  and  by  his  direction.  3dly.  That  it  be  attested  and  sub- 
scribed in  his  presence  by  three  or  more  witnesses. 

I  confess,  if  this  had  been  res  iniegra,  I  should  doubt,  whether  the 
testator's  declaration  is  a  proper  execution  within  the  5th  clause ; 
because,  I  think,  an  admission,  that  it  is  sufficient,  tends  to  weaken 
the  force  of  the  statute ;  and  let  in  inconveniences  and  perjuries, 
which  the  statute  designed  to  prevent ;  but  I  find  myself  bound  by 
such  a  number  of  former  precedents,  that  I  must  give  way  to  their 
superior  weight.  The  case  of  Lemayne  v.  Stanley,  3  Lev.  1,  must, 
I  think,  have  come  before  the  Court  on  this  very  question  now  be- 
fore us ;  for  I  can  see  no  other ;  it  being  allowed  in  that  case  on  all 
hands  that  signing  in  any  part  of  the  will  was  sufficient. 
In  Skinn.  227,  Lord  *  Jefferies  declared,  he  thought  the  [  *  12  ] 
testator's  acknowledgment  sufficient.  Com.  197.  Lord 
Trevor  of  the  same  opinion :  and  in  Dormer  v.  Thurland,  2  P.  Will. 
510,  Lord  King  inclined  to  think  a  will  of  land  good,  if  the  testator 
acknowledged  the  name  to  be  his,  and  the  witnesses  subscribed  in 
his  presence.  The  case  of  Lee  v.  Libby  Carth.  35,  has  been  insisted 
on ;  and  brought  to  bear  down  the  authorities  I  have  now  mentioned. 
But  what  was  that  case  ?  There  was  only  one  witness  to  the  will, 
and  two  to  the  codicil ;  neither  therefore  had  three  witnesses ;  ergo, 
not  good.  Indeed  Lord  Holt  there  said,  he  thought,  the  witnesses 
should  attest  the  signing;  but  that  was  an  obiter  dictum.  To 
strengthen  the  authorities  I  have  already  mentioned,  I  shall  take  no- 
tice of  the  cases,  which  allow  the  witnesses  to  subscribe  at  difierent 
times ;  and  I  think,  they  support  the  admission  of  the  declaration  in 
question ;  since  the  testator  is  not  supposed  to  run  over  his  name 
before  every  witness ;  but  having  signed  before  one,  to  acknowledge 
it  only  before  the  rest. 

Remsen,  8  Pai^  R.  488,  S.  C.  26  Wendell  R.  325.  Mesting  means  more  than 
barely  subscribing  the  name  to  the  paper;  it  implies  a  knowle(%e  of  a  publication 
and  of  the  facts  necessary  to  a  legal  publication.  Stn/tw.  WeUs,  1  B.  Monroe,  117. 
See  JVeil  v.  Aet7, 1  Leij^  R*  6;  Mastnt  v.  Denman,  1  Munford,  2456;  Parsons  v. 
Parsons,  2  Greenl.  R.  298 ;  JSenndt  v.  Jackson,  1  Phillunore  R.  190 ;  Ltmann  v. 
Bansallj  1  Addams  R.  389 ;  4  Kent  Com.  516,  note,  (5th  ed.) 

(a)  Sir  Thomas  Parker  became  Chief  Baron  of  the  Exchequer  in  1742,  and 
continued  so  for  the  long  period  of  thirty  years,  till  1772.  "After  having  pre- 
sided in  the  Court  of  Exchequer,''  says  Mr.  Wilson,  the  Reporter,  "about 
thirty  years  with  great  honor  and  dignity,  the  ^ood  Lord  Chief  Baron  Parker 
resigned,  and  Baron  Smythe  was  appointed  in  his  room.**  (3  Wilson  R.  Intro- 
duction.) There  is  a  volume  of  Reports  with  Sir  Thomas  Parker's  name,  of  cases 
concerning  the  Revenue,  argued  in  the  Exchequer,  from  East  Term,  1743,  to 
llil.  Term,  1767.  It  appears  from  the  Preface  of  this,  that  he  "  employed  some 
leisure  time  **  in  preparing  it  after  his  retirement  from  the  bench. 
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In  Cook  V.  Parsons,  Prec.  Ch.  184,  the  Lord  Keeper  held  a  pub- 
lication of  a  will  before  three  witnesses,  though  at  three  several 
times,  good  within  the  statute ;  and  in  Jones  v.  Lake,  the  Court  de- 
creed, that  the  witnesses  may  subscribe  at  different  times.  As  to 
the  point,  whether  sealing  be  signing,  as  has  been  contended ;  I 
own,  I  think,  it  is  not;  (a)  for  the  character  and  hand-writing  (1) 
are  necessary ;  and  were  designed  to  prevent  or  detect  frauds  and 
impositions.  But  however  as  in  some  cases  it  is  thrown  out  obiter, 
and  in  one  case  decreed,  that  it  is  equal  to  signing,  I  shall  submit 
my  opinion. 

As  to  the  second  question,  Whether  such  will  is  a  revocation 
within  the  6th  section  of  the  statute ;  I  think,  it  is ;  and  that  a  re- 
vocation may  be  by  any  will  executed  according  to  the  5th  section : 
for  the  words  "  signed  in  the  presence  of  three  witnesses,"  &c.  relate 
only  to  the  preceding  words,  "  any  other  writing."  The  clause  is  to 
be  construed  in  the  disjunctive ;  namely,  either  by  will,  codicil,  &c. : 
or,  by  writing  signed  before  three  witnesses.  In  3  Lev.  86,  held  no 
revocation,  because  neither  wiU  nor  codicil ;  but  had  it  been  either^ 
it  would  have  been  otherwise.     Upon  the  whole  therefore,  I  think, 

this  is  a  good  will,  and  a  good  revocation. 
[  *  13  ]  *  WiLLEs,  (b)  Chief  Justice.  I  shall  begin  as  my  Lord 
Chief  Baron  did,  by  declaring,  that  if  this  was  a  new 
point,  I  would  desire  more  time ;  for  I  am  not  satisfied  in  my  own 
mind,  that  the  testate's  acknowledgment  is  sufficient :  but  authori- 
ties bear  me  down;  and  I  must  yield;  as  more  evil  might  flow 
from  resisting  than  giving  way  to  them.  I  shall  invert  the  order  of 
the  questions  made  by  the  Chief  Baron ;  for  I  think,  it  is  necessary 
first  to  show,  that  this  will  is  a  revocation ;  otherwise  it  is  nothing ; 
therefore  my  first  question  will  be,  whether  the  words  of  the  6th 
section,  which  require  signing  before  three  witnesses,  relate  to  wills  of 
revocation ;  and  in  my  opinion  they  do  not ;  but  refer  merely  to  the 
words,  "  other  writing,'*  which  is  the  proa^mwn  antecedens ;  and  it 
seems  ridiculous  to  say,  wills  of  revocation  should  be  executed  in 
one  way,  and  wills  of  devising  in  another.  Mr.  Clarke  drew  an 
argument  from  the  mention  of  wills  in  other  parts  of  the  statute ; 
but  I  am  of  opinion,  that  wills,  when  mentioned  in  other  parts  of 
the  statute,  mean  only  wills  of  personal  estate. 

As  to  the  other  question,  whether  this  will  is  executed  according 
to  the  fifth  clause ;  I  must  first  mention,  what  has  been  maintained, 

(a)  The  veiy  tenn  of  signing,  instead  of  svhscnbir»g,  seems  to  indicate  the 
nature  of  the  act  In  the  eaxfy  periods  of  modem  times,  sealing  was  signing. 
The  deed  of  feoffinent  oflen  hore  the  seal  of  a  proprietor  who  could  not  write  his 
name.  The  peculiar  character  of  the  specialty,  as  distinguished  from  a  parol 
contract,  is  to  be  referred  to  the  period  when  all  written  contracts  were  under  seid. 

(1)  See  the  case  of  witnesses,  who  were  moiksmen,  post,  Harrison  v.  Harri- 
son.   Mdy  V.  Orix,  vol.  viii.  185,  504,  xvii.  459. 

(6)  He  was  Chief  Justice  of  the  Common  Pleas  from  1736  to  1761.  After  his 
deatna  volume  of  his  judgments  was  edited  from  his  manuscripts  by  Mr.  Charles 
Dumford ;  among  which  is  the  celebrated  case  of  OrmUhund  v.  Barker,  Willes  R. 
545,  S.  C.  1  Atkyns  R.  21,  on  the  proper  test  of  the  competency  of  a  witness  on 
the  score  of  religious  belief. 
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that  sealing  is  signing.    In  the  present  case  only  one  witness  swears, 
the  testator  put  his  finger  on  the  seal ;  but  that  testifies  not  animum 
sigrumdi.     There  is  no  evidence,  that  he  sealed  before  three  wit- 
nesses.    Nor  do  I  think,  sealing  is  to  be  considered  as  signing ;  and 
I  declare  so  now,  because,  if  that  question  ever  comes  before  me,  I 
shall  not  think  myself  precluded  from  weighing  it  thorot^hly  and 
decreeing,  that  it  is  not  signing,  notwithstanding  the  obiter  dictOy 
wluch  in  many  cases  were  ntmqiuLm  dicta ;  but  barely  the  words  of 
the  Tep<»rters ;  for  upon  examination  I  have  found  many  of  the  say- 
ings ascribed  to  that  great  man,  Lord  Chief  Justice  Holt,  were  never 
said  by  him.     I  come  now  to  the  point,  whether  testator's  acknowl- 
edging his  hand  can  be  deemed  suflicient;   and  from  the  many 
authorities,  some  in  point,  some  not  in  point,  I  think  it  must  be  ad- 
mitted sufficient;  and  a  contrary  decree  would  admit  much  uncer- 
tainty and  concision.    The  case  of  Lee  v.  LU)by  and  others  cited, 
and  ingeniously  supported  by  Mr.  Yorke,  are  not  however  suflicient 
to  overthrow  the  weight  of  others,  and  to  make  us  decree  the  decla- 
ration in  question  insuflicient.  The  authorities  not  directly 
in  point  support  more  *  strongly  my  decree,  than  even     [  *  14  ] 
those  in  point ;  for  they  allow  the  attestation  and  sub- 
scription of  the  witnesses  at  different  times  to  be  good.     The  tes- 
tator then  is  presumed  to  write  his  name  only  before  one,  and  to 
acknowledge  it  to  be  his  hand  to  the  remaining  two;  and  why 
should  not  his  acknowledgment  to  the  three  be  equally  good  ?     If 
he  writes  his  name  three  different  times,  it  is  executing  his  will 
three  times ;  and  no  one  of  these  executions  is  before  three  wit- 
nesses.    I  think,  the  cases  admitting  the  attestation  at  three  differ- 
ent times  have  gone  too  far ;  much  farther  than  the  present  case 
goes ;  for  as  I  have  known  one  man  to  swear,  that  he  did  not  see 
the  testator  sign,  and  the  other  two  swear,  that  he  signed  it  before 
the  three ;    so  might  one  man  swear,  that  when  he  attested  the 
will,  the  testator  was  of  insane  mind,  another  that  he  was  sane, 
&c.  and  an  inlet  is  made  for  great  frauds  and  impositions.     But 
when  they  attest  it  simtU  et  semel,  they  are  a  check  on  each  other, 
and  prevent  such  frauds.     Nay,  I  think  a  parol  disposition  before 
three  full  as  solemn  an  act,  as  a  will  in  writing  attested  by  three  sep- 
aratim ;  but  such  attestation  has  been  allowed  good :  and  upon  what 
has  been  so  often  decided,  I  must  decree  this  to  be  a  good  will  and 
a  good  revocation. 

Sir  John  Strange,  (a)  Master  of  the  Rolls.  These  questions 
have  been  so  clearly  stated  and  strongly  supported  by  the.  Lord  Ch. 
J.  and  Ch.  Bar.  that  I  shall  take  up  little  of  the  time  of  the  Court 
in  giving  my  opinion.  The  case  of  witnesses  attesting  at  different 
times  has  so  many  authorities,  tliat  it  may  be  considered  as  settled ; 
yet  I  think  it  a  dangerous  determination,  and  destructive  of  those 

(a)  Well  known  in  the  profession  by  his  volumes  of  Reports  in  the  Courts  of 
Chancery,  King's  Bench,  Common  Pleas,  and  Exchequer.  These  were  not  pub- 
lished until  after  his  death.  He  ceased  to  be  Master  of  the  Rolls  in  1754,  having 
held  the  office  only  four  years. 
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barriers  the  statute  erected  against  perjury  and  frauds ;  and  I  see 
much  worse  consequences  attending  that  and  the  other  opinion  con- 
tended for,  that  sealing  is  signing,  than  I  do  from  the  decision  of  the 
present  questions ;  for  .in  the  present  case  there  was  much  though 
perhaps  not  all  the  solemnity,  that  should  have  been.  The  first 
point  is,  whether  this  would  be  a  good  and  sufficient  will,  if  there 
had  been  no  preceding  will ;  and  here  I  should  hesitate,  if  the  case 
had  not  often  before  been  decided ;  but  authorities  bind  me.  The 
case  of  Lemayne  v.  Stanley  was  soon  after  the  statute ;  and  I  appre- 
hend, this  very  question  was  then  before  the  Court ;  for  had  the 
witnesses  seen  the  testator  write  his  name  at  the  top  or  in  any  other 

part  of  the  will,  there  could  not  have  been  a  question  con- 
[  "*  15  ]     cerning  the  *  execution,  it  being  admitted  on  all  hands  that 

writing  his  name  in  any  part  (1)  is  signing.  Therefore,  I 
apprehend,  the  question  then  was  the  same,  that  is  now  before  the 
Court ;  and  the  determination  then  directs  my  opinion  now.  In  3 
P.  Wms.  254,  Sir  Joseph  Jekyl  held  without  doubt  an  acknowledg- 
ment sufficient,  and  in  Dormer  v.  Thurlandy  Lord  King  was  of  the 
same  opinion ;  but  that  case  is  not  so  strong  as  the  preceding,  as 
there  was  no  absolute  determination  of  that  question.  To  the 
authorities  in  the  books  I  shall  add  some  later  cases,  which  come 
strongly  recommended  to  me  by  the  opinion  and  knowledge  I  have 
of  the  great  abilities  of  the  noble  Lord  presiding  in  this  Court,  be- 
fore whom  they  were  decided.  In  Grayson  v.  Atkinson  (2)  the 
question  now  before  us  was  decided ;  and  in  Smith  v.  Caudron,  two 
saw  the  testator  sign  his  will,  and  subscribe  it ;  then  a  third  was 
called  in,  to  whom  the  testator  declared  it  to  be  his ;  and  held  suf- 
ficient. To  permit  the  witnesses  to  attest  at  several  times  is  to  ad- 
mit, that  the  asseveration  of  the  testator,  that  it  is  his  will,  shall  be 
equivalent  to  signing  it  before  the  witnesses ;  and  to  determine  oth- 
erwise at  this  time  would  introduce  confusion  and  uncertainty,  and 
sap  the  foundation  of  much  property,  which  rests  on  former  decrees. 
Indeed,  that  sealing  is  signing,  I  am  not  convinced  ;  for  sealing  iden- 
tifies nothing ;  it  carries  no  character  (3)  ;  and  most  seals  are  affix- 
ed by  the  stationers,  who  prepare  the  paper.  In  the  present  case 
there  is  no  evidence  even  of  sealing  before  three  witnesses.  The 
second  question  is  founded  on  the  6th  section  of  the  statute  ;  and  as 
to  that  it  seems  to  be  absurd  to  say,  that  a  will  shall  be  effectual  to 
pass  lands,  yet  another  executed  in  the  very  same  manner  shall  not 
revoke  it ;  that  certain  formalities  shall  strip  the  heir  at  law,  and  yet 
the  like  formalities  shall  not  have  force  to  restore  him  to  his  inheri- 
tance. The  statute  in  the  beginning  of  the  6th  section  makes  a  will 
or  codicil  a  revocation ;  and  adds  at  the  end,  "  or  any  other  writing 

(1)  The  name  must  be  inserted  in  such  a  manner,  as  to  have  the  efTect  of  giv- 
ing autlienticity  to  the  whole  instrument:  Stokes  v.  Moore,  1  P.  W.  771,  Mr. 
Cox's  note ;  Morrison  v.  7\imour,  post,  vol.  xviii.  175. 

(2)  2  Ves.  454. 

(3)  See  the  case  of  witnesses,  who  were  marksmen,  post,  Harrison  v.  Harri- 
son, Addy  v.  Grur,  vol.  viii.  185,  504 ;  xvii.  459. 
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signed  in  the  presence  of  three  witnesses."  Now  I  do  not  think 
these  last  words  are  to  be  drawn  back  to  the  first ;  but  that  they  re- 
fer merely  to  any  other  writing  or  loose  paper ;  for  a  will  is  in  itself 
a  revocation,  if  inconsistent  with  the  former,  though  there  is  no  ex- 
press revocation.  I  am  therefore  of  opinion,  that  this  is  a  good  will, 
and  a  good  revocation. 

♦  Lord  Habdwicke,  (a)  C.  The  solemnity  of  the  pres-  [  *  16  ] 
ent  decision  arises  not  from  the  difficulty  of  the  questions, 
but  from  collateral  accidents.  This  is  the  case  of  a  will  made  in 
America,  disposing  of  lands  both  in  America  and  England ;  and,  the 
original  being  detained  abroad,  there  could  be  no  trial  of  the  will  at 
law,  for  the  original  ought  to  be  submitted  to  the  Jury,  and  the  Court ; 
it  was  therefore  agreed  by  the  parties,  that  a  case  should  be  made 
of  the  same  nature  of  that  now  before  us  for  the  opinion  of  the 
Court  of  King's  Bench.  The  case  sent  to  the  Court  consisted  merely 
of  recitals  of  depositions  taken  in  the  cause;  and  the  Court  re- 
fused to  receive  it ;  (I  think  rightly)  requiring  a  case  made  upon 
&cts  agreed.  The  sickness  of  the  then  Chief  Justice  being  soon 
followed  by  his  death,  (b)  I  made  the  present  case ;  and  desired  the 
assistance  of  the  leamea  Judges  now  present,  with  whom  I  have  the 
pleasure  to  agree  in  opinion. 

When  I  have  premised,  that  there  is  no  difference  between  the 
construction  of  the  execution  of  a  will  in  this  Court  and  the  Courts 
of  Common  Law,  (c)  I  shall  make  one  or  two  observations  on  the 
questions  in  the  present  case.  The  first  question  is,  whether,  if  this 
had  been  a  first  will,  it  would  have  been  good  and  effectual  within 
the  5th  section  of  the  statute.  I  agree  with  all  the  learned  persons, 
who  spoke  before  me,  that  if  it  had  been  res  integra,  I  should  doubt ; 

{a)  Perhaps  this  is  the  greatest  name,  afler  Lord  Bacon,  in  the  English  Chan- 
cery. He  was  bom  at  Dover,  1690,  and  was  called  to  the  bar  1715.  At  the  affe 
of  twenty-nine  in  1720  he  became  Solicitor  General ;  in  1724  Attorney  Generu ; 
in  1733  Chief  Justice  of  the  King's  Bench,  as  successor  to  Lord  Raymond ;  in 
1737  Chancellor,  with  the  title  of  Baion  Hardwicke,  (his  name  was  Philip  Yorke) ; 
in  1754  he  was  created  Earl  of  Hardwicke.  He  resigped  his  high  office  in  1756, 
and  died  1764.  His  influence  in  the  House  of  Lords  is  said  to  have  been  greater 
than  that  of  any  other  person  in  the  kingdom.  But  it  is  as  a  great  magistrate  that 
he  commands  tlie  homage  of  the  bar.  It  is  said,  that,  during  the  twenty  years 
that  he  presided  in  Chancery,  time  only  of  his  judgments  were  appealed  from,  and 
those  were  afterwards  confinned  in  the  House  of  Lords.  Mr.  Charles  Butler  has 
dven  an  interesting  sketch  of  his  character ;  and  Mr.  Justice  Story  speaks  of 
him  with  the  warm  appreciation  of  a  kindred  mind.  '^  His  numerous  decisions 
e?ince  the  most  thorough  learning,  the  most  exquisite  skill,  and  the  most  elegant 
judicial  analysis.  There  reigns  throughout  all  of  them,  a  spirit  of  conscientious 
and  discriminating  equity,  a  sound  and  enlightened  jud^ent,  as  rare  as  it  is  per- 
suasive, and  a  power  of  illustration  from  analogous  topics  of  the  law,  as  copious 
as  it  is  exact  and  edifying."  1  Stoiy,  Equ.  Jurisp.  §  52 ;  1  Kent  Comm.  494,  (3d. 
edit);  and  Lord  Kenyon's  opinion  in  GoodtUU  v.  Ottocofy  7  T.  R.  411.  See  3 
London  Law  Magazine,  72. 

[b)  Sir  William  Lee  became  Chief  Justice  of  the  King's  Bench  in  1737,  and 
died  in  1753. 

(c)  There  are  some  rules  of  construction  with  regard  to  the  words  of  wills, 
adopted  by  Courts  of  Equity,  which  are  diflferent  from  those  adopted  by  Courts  of 
Law  in  construing  the  same  words  in  relation  to  mere  legal  estates  and  interests. 
2  Story  Eq.  Juris.  §  1066-^. 
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but  it  is  DOW  res  indicata ;  and  stare  decisis  seeins  wisest  As  to 
the  authorities  aUowed  by  all  to  be  in  point,  I  should  say  nothing 
concerning  them ;  but  cases  have  been  mentioned  to  support  the 
former,  which  are  said  not  to  be  directly  in  point.  These  I  men- 
tion for  the  sake  of  this  one  observation,  diat  I  think  them  strongly 
in  point :  that  they  support  the  present  case  from  their  direct  ^mUi- 
tude,  not  from  any  consequential  reasoning:  for  I  apprehend  that 
the  determination  in  aU  these  cases  was  grounded  on  this,  that  a 
declaration  by  the  testator  was  good :  fw,  if  he  signed  three  times, 
there  were  three  executions,  and  none  could  be  good  within  the 
statute.  I  consider  them  therefore  as  authorities,  that  come  up  to 
the  very  question :  and  they  are  stronger,  as  they  are  admitted  by 
the  Counsel  on  both  sides ;  and  no  attempt  has  been  made  to  shake 
them.  That  they  go  too  far,  and  open  a  way  to  frauds,  I  will  not 
deny ;  and  the  Court  should  not  go  &rther ;  but  this  is 
[  *  17  ]  not  going  so  &r ;  *  since  the  former  cases  admitted  a  dec- 
laration before  one  witness ;  in  the  present  case  his  ac- 
knowledgment is  before  three.  The  second  question  is,  whether 
this  will  is  a  good  revocation  within  the  6th  clause.  I  think  it  is. 
The  words  '^  signed  in  the  presence  of  three  witnesses,"  refer  to  the 
words  '^  other  writing  "  of  revocation ;  and  not  to  a  will  or  codicil, 
which  must  be  a  revocation,  when  inconsistent  with  the  preceding. 
Whenever  will  and  codicil  is  mentioned  in  the  other  parts  of  the 
statute,  they  mean  will  and  codicil  at  large  as  before  the  statute, 
and  not  as  now,  when  restrained  by  the  statute.  The  two  clauses 
only  relate  to  wills  of  land ;  and  when  the  6th  clause  takes  up  will 
and  codicil,  it  takes  them  up,  as  it  found  them,  such  as  they  are 
prescribed  in  the  5th  clause,  without  requiring  any  thing  more.  It 
is  true,  a  second  will  devising  lands  to  an  heir  at  law,  is  void ;  be- 
cause the  better  title  prevails :  but  then  the  instrument  is  a  good 
instrument,  if  executed  according  to  the  statute.  It  has  been 
hinted,  as  if  this  determination  would  lead  the  way  to  farther  devia- 
tions from  the  statute ;  and  by  consequence  allow  testator's  declara- 
tion, that  another  signed  for  him,  to  be  good :  but  authority  given 
by  a  testator  is  a  collateral  thing,  and  a  thing  that  ought  to  be 
proved :  consequence  is  not  to  be  built  on  consequence  in  cases  of 
this  nature.  I  think,  that  where  things  are  expressly  required  by 
statute,  Courts  are  not  to  say,  other  things  shall  not  be  equivalent  to 
them ;  but  I  also  think,  authorities  established  are  so  many  laws ; 
and  receding  from  them  unsettles  property ;  and  uncertainty  is  the 
unavoidable  consequence.  To  the  maxim  of  Lord  Bacon,  cited  at 
the  bar,  that,  not  the  decision,  but  the  ground,  on  which  it  stands, 
is  to  be  regarded,  I  shall  oppose  the  saying  of  Lord  Trevor,  a  man 
most  liberal  in  his  constructions,  that  many  uniform  decisions  ought 
to  have  weight,  that  the  law  may  be  known :  and,  to  gratify  private 
opinion,  established  opinions  are  not  to  be  receded  from.  (1) 

(1)  Mdy  V.  Grur,  post^  vol.  viii.  504 ;  Weslbeedi  v.  Ktnntdy^  1  Yes.  &;  Bea.  362. 
It  seems  difficult  to  reconcile  the  detenniiiation  upon  the  principal  point  in  this 
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e,  that  the  declaration  of  the  testator,  that  the  instrument  is  his  wUl,  is  a  suf- 
ficient execution,  with  the  opinion,  attributed  to  the  Lord  Chancellor  and  Chief 
Justice,  that,  if  in  a  case  of  separate  attestations  he  actually  signs  it  each  time,  it 
is  bad,  as  there  are  separate  executions,  and  no  one  ffood  within  the  statute.    The 
statute  having  required  that  the  will  shall  be  signed  oy  the  testator,  the  admission 
of  the  validity  of  his  declaration,  that  it  is  his  will,  or  of  an  acknowledgment  by 
lum  of  his  handwriting,  can  be  good  only  as  being  equivalent  to  signing;  and  it 
is  hard  to  say,  that  such  declaration  or  acknowledgment  can  be  sufficient  in  any 
case,  where  actual  signing  would  not  do ;  that  the  validity  of  one  act 
can  be  suf^rted  upon  the  sole  *groun3  of  being  equivalent  to  another,    [  *  18  ] 
which  is  invalid.     If  the  acknowledgment  is  allowed  to  be  equivalent  to 
actual  signing,  the  converse  of  that  proposition  must  be  at  least  equally  true. 
The  difficulty  in  these  cases  arises  from  the  different  penning  of  the  5th  and  6th 
sections.    The  5th,  respecting  wills  of  land,  directs,  that  they  shall  be  in  writing, 
and  signed  by  the  devisor,  without  saying  in  the  presence  oi  witnesses,  but  goes 
on  by  directing,  that  they  shall  be  attested  and  subscribed  by  three  witnesses  in 
his  jMesence;  ihe  6th  respects  revocations,  which  it  directs  must  be  by  some 
other  will  or  codicil,  or  other  writinff  siffned  by  the  devisor  in  the  presence  of 
three  witnesses.    It  may  reasonably  he  doubted,  as  it  was  in  this  case,  whether 
this  difierence  of  expression  was  not  casual,  and  whether  the  legislature  did  not 
mean  the  same  thin?  by  both  phrases,  viz.,  that  the  execution  both  of  wills  and 
revocations  should  taxe  place  in  the  presence  of  three  witnesses ;  otherwise  they 
did  little  more,  than  if  they  had  required  but  one  witness ;  and  it  is  justly  observed 
by  Chief  Justice  Willes  in  this  case,  that  a  parol  disposition  before  tlire'e  is  iiiU  as 
solemn  an  act,  as  a  will  in  writing  attested  by  three  separately.    This  conjecture 
seems  to  be  supported  by  those  clauses  of  the  statute,  which  respect  nuncupative 
wills ;  the  malong  of  which  is  required  to  be  in  the  presence  of  three  witnesses. 
Periiaps  tins  instance  will  be  turned  the  other  way,  by  saying,  that  in  that  case 
greater  strictness  wad  intended ;  but  it  may  be  answered,  that  land  was  the  pri- 
maiy,  peisonal  property  the  secondary,  object  only,  of  the  legislature's  attention ; 
with  this  view  tiiey  abolished  nuncupative  wills  6f  the  former,  but  only  restrained 
tiiem  as  to  the  latter.    The  restrictions  adopted  are  calculated  to  ascertain  with 
sufficient  certainty,  where  the  value  of  the  property  made  it  wortli  while,  that  the 
words  were  intended  to  be  testamentary,  and  spoken  under  the  expectation  of 
death,  and  to  prevent  the  consequences  of  fraud  and  mistake,  to  which  verbal 
dispositions  are  peculiarly  liable,  and  therefore  seem  more  to  respect  the  substance 
of  such  wills,  than  to  require  peculiar  strictness  in  their  attestation.    But  suppos- 
ing greater  strictness  intended  in  this  case,  it  is  not  likely,  that  the  legislature 
would  have  executed  that  intention  by  requiring  the  same  number  of  witnesses  to 
nuncupative  wills  and  to  wills  of  land,  but  by  annihilating  with  respect  to  the 
latter  (the  chief  object  of  their  care)  ahnost  all  the  advantn^s,  which  give  to  the 
un^ed  attestation  of  many  authenticity  superior  to  that  of  one.    Would  they  not 
rather  have  increased  witli  the  civil  law  the  number  of  witnesses,  where  they 
intended  greater  strictness  of  execution  ?    But  a  decisive  answer  is  given  by  the 
S22d  section,  by  which  verbal  dispositions  of  personal  estate,  where  there  is  a 
written  wiU,  and  verbal  revocations  of  written  wills  of  personal  estate,  must  be 
committed  to  writing  in  the  life  of  the  testator,  read  to  and  allowed  by  him,  and 
proved  to  be  so  d&ne  oy  three  witnesses ;  the  words  directing  the  mode  of  attesta- 
tion here  are  more  loose  than  in  any  of  the  other  cases,  yet  certainly  the  legisla- 
ture intended  to  keep  a  ^till  stricter  hand  over  this  case;  and  with  that  view  have 
imposed  additional  restrictions,  which  must  have  the  effect  of  a  jvohibition  of  the 
thing;  as,  if  the  injunctions  of  the  statute  are  observed,  the  will  or  revocation 
ceases  to  be  nuncupative:  if  not,  it  is  void.    However,  as  former  cases  had  deter- 
mined upon  this'  diflference  of  expression  between  the  5th  and  6th  sections,  that  a 
will  might  be  attested  at  different  times,  the  modem  cases  have  wisely  reconciled 
those  decisions  with  the  statute,  by  holding,  that  the  words  in  the  6th  section, 
''signed  in  the  presence  of  three  witnesses,**  only  relate  to  the  immediate  preced- 
ing words,** other  writing,**  and  that  the  legislature  intended  more  strictness  in 
the  execution  of  an  instrument  of  revocation,  which  is  neither  a  will  nor  a  codicil, 
than  of  either  of  those.    Perhaps  the  difficulty  pointed  out  above,  as  occurnng  in 
this  case,  may  be  obviated  by  considering,  that  the  opinion  dropped,  that  if  the 
testator  actually  signed  before  each  witness  separately,  there  would  be  three 

VOL.   I.  B 
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execvtions,  and  no  one  good  within  the  statute,  wa&  extra-judicial ;  and  if  the 
point  had  been  before  the  Court,  and  fully  considered,  it  would  probably  have 

received  a  different  decision ;  for,  as  the  statute  requires  signing  by  the 
[  *  19  ]    *testator ;  as  it  is  determined,  that  his  acknowledgment  is  equipment  to 

signing ;  and  that  the  attestation  may  be  at  different  times ;  and  as  each 
witness  can  attest  only  what  passes  in  his  presence,  it  follows,  that  in  every  case 
of  sepanute  attestations  there  must  be  as  many  distinct  separate  acts  of  execution 
by  the  testator,  either  by  signing,  or  by  what  is  equivalent  to  it;  besides  it  may 
be  said,  that  when  once  it  is  settled,  that  the  witnesses  may  attest  at  different 
times,  it  must  be  allowed  to  continue  open  for  that  purpose  during  the  whole  life 
of  devisor ;  and  there  can  be  no  one  complete  execution  according  to  the  statute, 
till  the  third  witness  has  signed,  though  the  devisor  should  in  the  mean  time  sign 
it  fifty  times ;  and  this  reasoning  is  sappoited  by  what  Lord  Hardwicke  said,  2 
Ves.  458,  that  signing  in  presence  of  the  witnesses  ma^  be  at  different  times,  and 
^bid.  459,  that  it  is  aSowed,  that  tigning  toliea  quoHes  is  sufficient,  and  by  Lodge 
V.  Jenninga,  Gilb.  Rep.  355.    See  also  170, 171.  —  [Veset. 

1.  Or  this  case,  Mr.  Vesey  observes  in  his  original  preface,  there  was,  at  that 
time,  no  other  report :  a  note  of  it  has  since  been  published  in  1  Dick.  225— 
231,  where  some  few  additional  precedents  are  mentioned,  as  having  been  cited, 
and  briefly  commented  upon,  by  the  judges,  when  delivering  their  own  opinions 
in  this  case. 

2.  The  Statute  of  Frauds  is  satisfied  by  a  devisor's  acknowledgment  of  his 
hand-writing  to  an  attesting  witness  who  md  not  see  him  actually  execute  his 
wilL  ^ddy  v.  Grir,  8  Ves.  504.  Morrison  v.  Tumovr,  18  Ves.  18a  But,  a 
distinction  must  be  attended  to,  where  the  devise  is  in  execution  of  a  power; 
there  it  is  not  the  will  which  is  to  be  attested,  but  the  act  of  the  testator  in 
subscribing  that  wilL     Wright  v.  JFakeford,  17  Ves.  458. 

3.  When  a  devise  of  lands  to  the  heir  at  law  makes  no  alteration  in  the 
nature  or  limitation  of  the  estate,  the  heir  will  take,  not  by  purchase  under 
the  will,  but  by  his  preferable  title  by  descent ;  notwithstanding  that  the  will 
may  have  imposed  some  pecuniary  charges  oa  the  estate.  (Aorke  v.  Smiihj 
Comyns,  72;  Men  v.  Heber,  1  W.  Block.  22;  Emerson  v.  InMird,  1  Ld. 
Raym.  728 ;  Plunket  v.  Penson,  2  Atk.  292.  In  the  last  cited  case,  it  was 
observed  by  Lord  Hardwicke,  thlat,  a  charge  which  did  not  break  the  descent . 
must  be  treated  as  legal  assets ;  but  it  is  now  well  settled,  that,  although  the 
heir  will,  in  the  case  supposed,  be  in  by  descent,  still,  a  court  of  equity  will 
consider  him  as  a  trustee  quoad  the  debts  charged  by  his  ancestor  on  his 
estate ;  the  charge,  therefore,  will  bo  equitable  assets.  Shiphard  v.  Ludwidge^ 
8  Ves.  30;  BaUey  v.  Ekins,  7  Ves.  323;  Clay  v.  fPtt&,  1  B.  &  C.  ^ 
The  principal  case  is  an  authority  for  restricting  the  generality  of  the  didum 
advanced  in  lAmbenf  v.  Mcuonf  Comyns,  454,  that  unless  a  writing,  which  is 
intended  as  a  new  will  and  not  a  mere  revocation  of  a  former  one,  be  effec- 
tual to  operate  as  a  will,  it  shall  never  amount  to  a  revocation ;  this  doctrine, 
is,  no  doubt,  sound,  when  a  clause  revoking  a  former  will  is  intended  to  ope- 
rate only  as  part  of  that  will  in  which  it  is  found,  and  which  wDl  disposes  of 
the  real  estate  to  some  other  than  the  heir  at  law :  (Ex  parte  The  Earl  of 
llchMter,  7  Ves.  380;  Ecdeston  v.  Speke,  Garth.  80;  Omofis  v.  Tyrer,  1  P. 
Wms.  345:)  but  where  a  later  will  is  inoperative,  not  as  being  deficient  in 
any  of  those  requisites  which  the  Statute  of  Frauds  renders  necessary  to  the 
validi^  of  a  will,  but,  as  being  a  devise  to  the  heir  at  law,  without  any  altera- 
tion of  the  quality  or  quantity  of  the  estate;  or  where  such  later  will  is  pre- 
vented from  operating,  not  by  the  better  title  of  the  devisee,  but  from  his  in 
capacity  to  take;  in  either  of  these  cases,  supposing  the  later  will  to  have 
been  executed  and  attested  with  the  formalities  prescribed  by  the  statute,  though 
it  may  have  no  further  operation,  it  may  be  a  sufficient  revocation  of  the  former  / 
wUl.  Hooper  v.  Radcliffe,  10  Mod.  2;33 ;  S.C.1  Br.  P.  C.  455.  (fol.  edit).  So,  a 
grant  made  to  a  person  mcapablc  of  taking  under  it,  may  revoke  a  previous  will 
disposing  of  the  property  included  in  such  grant  Beard  v.  Beard,  3  Atk.  72. 
And  a  subsequent  testamentary  act,  inconsistent  with  a  previous  will,  may  effec- 
tuate a  revocation  of  the  earlier  disposition,  though  the  later  instnmient  could 
have  no  other  operation, — not  even  to  raise  a  case  of  electioiL  Craufurd  v. 
CovUSy  2  Bligh,  674 :  for,  whether  the  difference  between  the  wording  of  tlio  .'jth 
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and  of  the  6th  sections  of  the  Statute  of  Fnuds  was,  or  was  not,  intentional, 
the  fact  is,  that  the  legislature  has  not  made  the  same  circumstances  necessary  to 
a  rcoocatian,  by  d^paper  writing  purporting  nothing  more,  which  are  indispensable 
to  the  validity  of  a  gift  by  wfll.  Ex  parU  The  Ead  of  UdieaUr,  7  Yes.  373 ; 
€hwf8tm  Y.  Mtinsonj  2  Yes.  Sen.  458.  Moreover,  with  respect  to  the  forms 
which  the  statute  has  imposed  as  guards  upon,  and  as  necessary  to  give  validity 
to,  txpreat  revocations  of  devises  of  land,  it  has  been  determined,  that  those  leg- 
islative provisions  do  not  extend  to  cases  of  implied  revocations,  which  are  not 
within  the  purview  of  the  statute.  8ee,posif  the  notes  to  Brydges  v.  The^  Duchess 
of  ChandoSj  2  V.  417,  where  this  subject  is  more  fuUv  discussed. 

4.  When  principles  of  decision  have  been  established  by  a  series  of  success- 
ive judgments,  or  even  by  long,  uninterrupted  practice,  grounded  on  a  sin^^le 
ancient  decision,  those^  principles  are  not  to  be  overturned,  (unless  by  legislative 
authori^,)  although  their  original  propriety  may,  perhaps,  be  questionable.  Davis 
V.  The  Duke  of  Madborough,  2  Swanst  163 ;  Momey  General  v.  The  Mayor 
of  Bristol,  2  J.  &.  W.  318 ;  Hinchdiffe  v.  Hinchdiffe,  3  Ves.  527 ;  Tyrrel  v. 
Hope,  2  Atk.  559;  Wagslaffv.  Wagskff,  2  P.  Wms.  258;  SteMng  v.  WaUuy,  2 
Brown,  8& 

5.  FVom  Mr.  Forrester^s  ms.  note  of  tins  case,  it  appears  that  it  was  found 
hnpracticable  to  send  the  parties  in  this  suit  to  the  trial  of  an  issue,  to  have  it  de- 
termined, in  the  regular  manner,  whether  the  will  in  question  was  sufficientlv 
executed  within  the  statute,  and  therefore  a  good  revocation  of  a  former  will 
made  by  the  testator.  The  ground  of  this  difficulty  was,  that  the  will  was  made 
and  attested  at  New  York,  and  the  attesting  witnesses  were  all  out  of  reach.  Lord 
Hardwicke,  therefore,  proposed  that  a  case  should  be  stated  for  the  opinion  of 
the  Court  of  King's  Bench^  and  a  case  was  accordingly  prepared  from  &e  depo- 
sitions ;  but,  beln^  signed  by  the  defendant's  counsel  only,  and  not  by  the  plain- 
tiff's, who  refused  their  signature,  the  K.  B.  declined  going  into  the  question, 
sajring  the  case  should  be  signed  by  the  counsel  on  both  sides,  and  the  facts 
admitted,  as  in  a  special  verdict  Upon  these  difficulties,  the  Lord  Chancellor 
resolved  on  hearing  the  cause  with  tne  assistance  of  the  two  Chief  Justices,  the 
Master  of  the  Rol&,  and  the  Chief  Baron.  The  will  being  established  in  point 
of  law,  a  question  arose  upon  the  Construction  of  the  clause  whereby  the  testator, 
after  giving  several  legacies,' and  amongst  others  one  of  3002.  to  his  natural  son, 
Williun  Bromley,  devised  as  follows:  ''all  my  just  debts  to  be  paid  by  my  cousin 
William  Ellis,  whom  I  make  my  whole  and  sole  executor,  and  leave  him  all  my 
real  and  personal  estates  to  pay  them.  But  in  case  William  Ellis,  my  executor 
to  this  Will  should  be  dead,  then  I  make  his  brother  Francis  my  executor  for 
performing  all  that  is  specified  herein,  and  in  case  he  should  be  dead,  then  I 
make  his  nephew  William  my  executor  for  performing  all  the  covenants  herein- 
after mentioned,  and  in  case  he  should  be  dead,  then  I  make  William  Bromlev, 
my  natural  son,  my  executor,  he  performing  all  the  covenants  in  this  my  last  will, 
but  in  case  my  natural  son  should  die  be^re  twenty-one,  the  300/.  to  go  to  him 
that  is  my  executor."  The  question  was,  whether  William  Ellis  and  uie  others 
were  intended  to  take  any  beneficial  interest  to  themselves,  or  whether  there  was 
not  a  resulting  trust  for  the  heirs  at  law,  after  the  debts  and  legacies  paid.  As 
to  this  point.  Lord  Hardwicke  said,  ''there  are  various  determinatioas  upon 
resulting  trusts,  which  it  would  be  pretty  difficult  to  reconcile.  Every  case  must 
turn  upon  the  penning,  and  upon  its  particular  circumstances.  I  shall,  therefore, 
consider  the  present,  first,  upon  the  words  of  the  will,  and  next  upon  the  collateral 
circumstances  that  accompany  it  First,  then,  upon  the  intention  appearing  on 
the  fece  of  the  will,  not  only  from  the  words  of  tiie  devise  to  William  Ellis,  but 
as  attended  with  the  particular  substitutions.  In  general,  where  there  is  a  devise 
for  payment  of  debts,  or  for  any  particular  purpose,  the  surplus  is  a  resulting  trust 
for  the  heir  at  law;  the  ground  whereof  is,  that  the  testator  intended  the  devisee 
to  take  as  a  trustee.  But  sometimes  particular  circumstances,  or  an  intent 
appearing  from  the  words  of  the  trust,  have  got  the  better  of  the  rule ;  as  in 
Conynsj^uxm  v.  MeUisk^  1  Eq.  Ca.  Ab.  273.  Where  the  word  trust  is  not  used,  yet 
if  a  gift  be  for  payment  of  debts,  though  not  said  in  trust,  it  has  been  held 
that  tne  surplus  shall  result  to  the  heir.  But,  if  an  estate  be  given  to  one,  he 
paying  debts,  by  way  of  condition,  the  estate  will  not  be  taken  away  from  the 
devisee.    There  is  another  set  of  cases  where  estates  have  been  given  subject  to 
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a  charge,  which  have  been  detennined  not  to  import  any  resulting  trust,  but  only 
a  burthen  and  incumbrance  in  the  hands  of  the  devisee.  Take  this,  therefore, 
upon  the  first  devise  to  William  Ellis,  abstnicted  fit»m  the  others,  and  in  point  of 
law  the  inheritance  passes  by  the  word  real  estate.  I  do  not,  indeed,  know  any 
instance  where  a  devise  has  been  in  the^e  very  words,  but  there  are  man^y  cases 
upon  the  same  head.  If,  then,  the  question  rested  there,  it  would  be  difficult  to 
nuike  this  a  resulting  trust;  especially,  the  devise  beinf  to  William  Ellis,  by  the 
name  of  his  cousin,  and  no  other  legacy  given  him  by  3ie  will.  But  consider  it, 
next,  with  the  substitutions.  It  was  insisted  that,  from  these  three  substitutions 
it  appeared  the  devisees  were  intended  as  bare  executors,  and  vet  there  are  not 
words  to  carry  the  real  estate  to  these  substitutes,  though  they  were  plainly 
intended  to  perform  and  do  all  that  William  Ellis  himself  was  to  perform.  But, 
as  the  testator  has  given  the  real  estate  to  William  Ellis,  and  intended  to  put  the 
substitutes  in  his  place,  there  is  clearly  no  reason  to  abate  from  the  first  devise, 
on  account  of  failure  of  expression  in  the  substitutions.  To  what  purpose  were 
the  substitutes  to  take,  and  what  could  the  testator  mean  by  the  words,  he  per- 
forming all  the  covenants  ?  why,  that  they  should  do  every  thing  that  William 
Ellis  was  to  do :  and  if  he  was  directing  the  substitutes  to  do  all  tliat  William 
Ellis  was  to  do,  they  must  take  all  that  he  was  to  take,  otherwise  they  could  not 
sell  or  mortgage  for  pajrmcnt  of  his  debts.  Without  giving  a  direct  opinion  upon 
this,  I  incline  to  think  it  an  implied  devise  of  the  re^  estate  to  the  substitutes, 
and  that  more  arises  from  the  substitutions  in  favor  of  the  first  devisee,  than  to 
the  contraiy.  One  of  the  substitutes  was  bji  infant  of  twelve  years  of  ape,  and 
the  testator's  natural  son.  Can  it  be  imaged  he  intended  to  make  an  infant  and 
his  son  an  executor  in  trust  only  ?  that  cucumstance  affords  a  strong  implication 
that  he  intended  a  beneficial  devise  of  the  whole,  and  I  am,  therefore,  of  opinion, 
that  more  arises  from  the  substitutions  against  the  resulting  trust  than  for  it. 
Taking  it,  therefore,  barely  upon  the  words  of  the  will,  here  is  no  resulting  trust 
The  describing  WiUiam  Ellis  in  the  testator^s  will  by  the  name  of  his  cousin  is  a 
subsidiary  reason,  and  one  particularly  relied  on  in  Conyngham  v.  MtUish,  But, 
it  i^  said,  the  testator  knew  very  well  how  to  devise  a  beneficial  interest  subject 
to  debts,  having  by  his  former  will  devised  it  correctly  so.  That,  however,  only 
shows  that  Uie  drawer  of  the  first  will,  made  when  he  was  in  England,  knew  how 
to  do  it ;  but  that  the  testator  did  not,  when  he  nuufe  his  own  wm  in  New  York. 
Let  us  now  consider  the  collateral  circumstances,  and  these  satisfy  me  here  is  no 
resulting  trust  Facts,  or  circumstances,  or  parol  proof,  may  rebut  a  resulting 
trust:  though  this  doctrine  was  weakened  by  the  judgment  of  tiie  House  of  Lords, 
in  Broumt  v.  Sdioyn^  (4  Br.  P.  C.  179,  foL  edit)  in  which,  however,  the  reason 
relied  on  was,  that  as  there  was  an  express  gift  of  all  the  personal  estate,  it  would 
have  been  contradicting  the  words  of  the  will  to  admit  foreign  proof.  In  the 
present  case,  the  testator  by  his  first  will,  which  was  made  in  EIngland,  had  given 
all  his  real  and  personal  estate  to  William  Ellis,  to  his  own  use,  subject  to  pay- 
ment of  debts.  Then  he  went  to  New  York^  and,  merely  in  order  to  let  in  a  few 
legacies,  made  this  new  will ;  but  not  knowing  at  that  distance  whether  William 
Ellis  might  not  be  dead  before  his  will  could  reach  him,  he,  therefore,  proceeds 
cautiously,  and  provides  anxiously  for  that  event  by  substitutions ;  and  though  he 
inserted  these  in  an  inaccurate  manner,  he  had  plainly  no  intent  of  revoking  or 
altering  his  will  as  to  the  beneficial  interest  given  to  William  EUlis." 

See,  posi^  the  notes  to  bourse  v.  Finch^  1  Y.  344,  as  to  the  claims  of  executors 
to  any  residue  of  their  testator^s  personalty,  not  disposed  of  by  his  will:  and  notes 
2, 3,  to  Kidney  v.  Cousmahar,  1  V.  430,  with  note  1,  to  HaUiday  v.  Hudson,  3  V. 
210,  as  to  the  cases  in  which  a  resulting  trust  arises  in  favor  of  the  heir,  in  respect 
of  the  surplus  produce  of  his  ancestor's  real  estate,  not  exhausted  by  the  particular 
purpose  for  which  it  was  devised.  That  substituted  legacies  must,  prima  fadt^  be 
understood  to  be  attended  with  all  the  same  incidents  as  the  bequest  for  which  they 
are  substituted,  8ee,/N}jf,  note  2,  to  Leacrojt  v.  Maynard,  1  V.  279;  and  for  a  sum- 
mary of  some  of  the  leading  rules  to  be  observed  in  the  construction  of  testamentary 
instruments,  see,  post,  note  to  BUiht  v.  Bunbvry,  1  V.  194.  —  [Hovendew. 
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LEWIS  V.  PEAD. 

[1789,  Feb.  aa] 

BuLLERy  J.  for  the  Lord  Chancellor,  (a) 

Old  age  alone  not  a  sufficient  ground  to  presume  imposition. 
Ck)8ts  given,  [p.  2(X] 
Costs  refused,  [p.  20.] 


Mas.  Lewis,  when  near  75  years  of  age,  made  a  lease  to  the  defen- 
dant, Jones,  for  99  years,  reserving  a  rent  of  lOL  a  year,  in  consid- 
eration of  lOOZ.  She  died  soon  after,  leaving  by  will  the  bulk  of 
her  property  to  the  defendant,  Pead,  and  400Z.  a  year  to  her  son ; 
who  filed  a  bill  against  Jones,  Pead,  and  the  two  Humphries's,  as 
agents  in  the  transaction,  to  have  the  lease  delivered  up  for  want  of 
consideration,  and  upon  the  ground  of  fraud.  According  to  the  evi- 
dence for  the  Plaintiff,  Pead  was  at  first  a  laborer  in  her  service,  and 
afterwards  became  her  bailiff  and  manager:  and  Jones  three  years 
afterwards  acknowledged,  that  this  lease  was  worth  800Z. ;  though 
there  had  been  no  improvement. 

The  Defendants  denied  all  fraud ;  and  insisted,  that  Pead  had  not 
been  a  laborer. 

There  was  another  bill  by  the  son  to  have  the  will  of  Mrs.  Lewis 
set  aside,  and  to  compel  Pead  to  give  up  some  deeds,  under  which 
the  Plaintiff  claimed.  The  answer  denied  having  the  deeds.  The 
right  had  been  determined  in  ejectment;  but  it  was  tried  after  the 
bill  filed. 

•Mr.  Mansfield  (b)  and  Mr.  Lhyd,  for  Plaintiff.  The  [  •20  ] 
lease  was  woith  at  least  130/.  per  annum;  being  absolute- 

(a)  It  is  according  to  the  usage  of  the  English  Chanceij,  for  the  Chancellor  to 
invite  one  or  more  of  the  Judges  of  the  common  law  to  sit  with  him  in  an  impor- 
tant cause :  also,  as  in  the  present  case,  to  sit  for  him,  in  his  absence  through  ill- 
ness or  affairs  of  state.  The  Chancellor  might  have  rested  content,  while  his 
Atlantean  burthen  was  upheld  by  the  Herculean  shoulders  of  Mr.  Justice  JBuller. 
The  latter,  while  at  the  bar,  was  the  favorite  of  Lord  Mansfield,  and  afterwards 
his  cherished  associate  on  the  bench.  He  was  bom  in  1746,  and  was  appointed 
a  Justice  of  the  King's  Bench  in  1778,  when  only  thirty-two  years  of  age.  His 
arguments  at  the  bar,  and  his  summings  up  of  evidence  as  a  judfire,  were  charac- 
terized as  masterly,  while  his  learned  and  able  judgments  are  stiD  admired  in  the 
Reports.  It  is  said  that  he  was  disappointed  in  not  becoming  the  successor  of 
Lord  Mansfield,  on  the  retirement  of  the  latter  in  1788.  He  continued  on  the 
King's  Bench,  by  the  side  of  Lord  Kenyon,  till  1794,  when  he  retired  to  the 
Court  of  Common  Pleas.  He  remained  a  puisne  judge  of  this  Court  till  his 
death  in  1800,  at  the  comparatively  early  age  of  fifty-four.  Few  names  equaUy 
brilliant  in  the  law  have  been  earned  in  so  diort  a  life.  The  work,  generally 
known  as  Buller's  Nisi  Prius,  is  a  collection  of  cases  made  by  Mr.  Justice  (after- 
wards Lord)  BathuTSt  See  Life  of  Mr.  Justice  Buller,  17  London  Law  Mag.  27, 
50;  My  Contemporaries,  from  the  Note  Book  of  a  Retired  Barrister  \Mt.  Espe- 
nassel ;  Frazei's  Magazine,  vol.  vi.  p.  223 ;  Westminster  Hall,  vol.  liL  p.  149. 

{b)  Mr.  Mansfield's  name  appears  often  as  counsel  in  this  Court  Subsequent- 
ly he  was  Chief  Justice  of  the  Common  Pleas  from  1804  to  1814. 
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ly  for  99  years,  it  was  worth  1000/.  or  1300/.  and  there  is  no  pre- 
tence for  any  consideration  except  100/.  Defendants  well  knew  the 
age  of  Mrs.  Lewis,  and  the  value  of  the  estate ;  upon  all  which  cir- 
cumstances there  is  sufficient  ground  to  presume  fraud. 

BcLLER,  J.  There  must  be  some  substantial  ground  for  supposing 
fraud,  stated  and  proved.  Her  being  old  is  no  proof,  that  she  was 
imposed  upon,  (a)  She  did  not  choose  to  acquaint  even  her  own  at- 
torney with  her  reasons  for  granting  this  lease.  There  is  no  sort  of 
fraud  in  the  original  concoction  of  the  business ;  and  therefore  there 
is  no  use  in  following  it  up  to  find  out  some  collusion  between  the 
two  Humphries's.  There  is  not  any  evidence  of  its  being  a  fraud- 
ulent transaction.  We  have  seen  the  greatest  abilities  displayed  at 
a  greater  age  than  75 ;  (b)  therefore,  that  alone  can  be  no  ground 
to  presume  imposition.  That  bill  therefore  must  be  dismissed  with 
costs  to  all  the  Defen<lants ;  for  she  had  a  right  to  make  this  con- 
tract ;  and  though  the  reasons  of  her  favor  to  this  man  do  not  ap- 
pear, that  does  not  signify ;  and  it  appears  she  Uved  on  bad  terms 
with  her  son,  the  Plaintiff.  But  he  was  not  wrong  in  filing  the  oth- 
er bill ;  because  he  had  a  right  to  come  into  Equity  to  have  the  mat- 
ter inquired  into,  when  his  mother  gave  so  much  of  her  property  to 
a  servant  in  preference  to  her  son.  But  as  it  appears,  that  the  Plain- 
tiff* possessed  under  this  will  a  property  from  tus  mother  of  400/.  a 
year,  the  bill  must  be  dismissed ;  but  without  costs ;  as  costs  have 
been  given  in  the  other  cause ;  and  as  he  was  not  wrong  in  filing 
this  bUl ;  having  done  that  before  the  trial  in  ejectment,  which  de- 
termined the  right,  took  place. 

Without  at  all  impugning  the  principle  established  by  the  present  case,  viz. 
that  the  old  a^  of  a  conveying  party,  when  that  is  the  on^  objection  urged 
against  the  vabdity  of  the  instrument,  is  not  a  sufficient  ground  for  presuming  be 
was  imposed  on ;  still,  it  has  been  since  decided,  that  me  very  advanced  age  of 
a  party  may  deserve  consideration  in  estimating  the  fairness  of  a  transaction, 
when  the  jealousy  of  the  Court  is  awakened  by  other  circumstances  of  a  suspi- 
cious character :  ( Gri^Uhs  v.  Robins,  3  Mad.  1^2 ;)  for,  though  Courts  of  Equity 
disclaim  any  jurisdiction  to  rescind  donations  even,  and  a  forUori  conveyances, 
merely  because  they  were  not  provident,  yet,  where  the  least  scintilla  of  fraud 
appears  in  any  such  transaction  it  will  be  sifted  to  the  bottom,  and  such  relief 
will  be  given  as  the  case  may  call  for.  Turner  v.  Harvey,  Jac.  Rep.  178 ;  Bridg- 
man  v.  ftrem,  Wilmot,  61 ;  JThUe  v.  Small,  2  Ch.  Ca.  103;  Earl  of  ChesUrJidd 
V,  Jansen,  2  Ves.  Sen.  15G. 

(a)  The  true  rule  on  this  subject  was  expressed  in  a  recent  case  of  the  highest 
authority.  The  law  will  not  assist  a  man,  who  is  capable  of  taking  care  of  his 
own  interest,  except  in  cases  where  he  has  been  imposed  upon  by  deceit,  against 
which  ordinary  prudence  could  not  protect  him.  Per  Lord  Wynford  in  the  House 
of  Lords;  Blackford  v.  Christian,  1  Knapp,  R.  77;  1  Story,  Eq.  Juris.  §  236, 
237. 

(h)  This  is  a  tribute  of  Mr.  Justice  Buller  to  the  friend,  by  whose  side  he  had  sat 
on  the  bench,  Lord  Mansfield.  The  latter  had  resigned  only  the  year  before, 
being  then  84  years  old.  Age  in  most  countries,  and  in  all  times,  has  been  a 
source  of  authority  and  respect  It  has  been  reserved  for  the  modem  constitu- 
tion of  New  York  to  pronounce  an  incompetency  for  judicial  station  after  60. 


1789.]     *  LAMPERT   V.  JL.AMPERT.  21 


# 


LAMPERT  V.  LAMPERT.  (a) 

[1789,  Feb.  26.] 

BuLLBR,  J.  f^r  the  Lord  Chancellor* 

A«&EEHKNT  on  marriage  to  settle  stock  and  other  property  of  the  wife  to  the  use 
of  the  wife ;  husband,  having  by  fraud  made  her  tnjisfer  the  stock  to  him, 
decreed  upon  a  bill  for  performance  to  transfer  the  stock  and  assign  the  rest 
nnder  the  direction  of  the  Master  to  trustees  lor  her  use,  who  should  receive 
the  dividends  doe,  and  to  become  due,  tiU  the  transfer  and  aceignment.  Corts 
on  account  of  the  fraud. 

Bill  by  a  wife  against  her  husband  to  compel  execution  of  an 
agreement,  entered  into  upon  their  marriage,  by  a  transfer  of  stock, 
and  assignment  of  other  property,  to  which  Plaintiff  was  entitled  under 
that  setdement,  to  trustees  for  her  use.  It  was  proved  by  a  clerk  of  the 
Bank,  that  the  Plaintiff  being  brought  by  the  Defendant  to  the  Bank, 
started  at  hearing  the  word  ^'transfer ;"  and  said,  she  came  to  receive 
a  dividend ;  and  complained  of  the  duplicity  of  her  husband. 

Mr.  Mtmsfidd  and  Mr.  AingCy  for  Plaintiff.  This  is  the  third 
time  Plaintiff  has  been  obliged  to  come  into  this  Court.  She  had 
filed  a  bill  before,  which  she  dismissed  upon  the  husband's  promise 
to  execute  the  agreement,  which  after  the  dismission  of  the  bill  he 
refused  to  perform.  By  his  deceit  at  the  Bank  she  was  made  to 
transfer  this  money,  which  had  never  been  transferred  before,  into 
his  name.  Upon  her  dismissing  the  bill  a  new  agreement  took  place, 
which  the  husband  ratified,  but  afterwards  refused  to  perform. 

Mr.  Mitfardy  (b)  for  defendant.     The  wife's  friends  have  ruined 

(a)  See  2  Story,  Eq.  Jurisp.  §§  1368, 1371. 

(6J  Author  of  the  valuable  work  on  Equity  Pleadings,  and,  under  the  title  of 
Lm  Redesdale,  the  distinguished  Chancellor  of  Ireland.  He  wajs  bom  in  Lon- 
don 1748 ;  in  17^  he  became  Solicitor  General,  and  in  this  capacity  assisted  in 
the  State  trials  of  1794.  In  1799,  when  Sir  John  Scott  became  Chief  Justice  of 
the  Common  Pleas,  he  succeeded  to  the  post  of  Attorney  General.  On  the  re- 
tirement of  Mr.  Addington  firom  the  Speaker's  chair  he  was  chosen  Speaker  of 
the  House  of  Commons.  Considerably  more  than  a  century  had  passed  since  the 
election  of  any  lawyer,  nf  ho  had  filled  the  office  of  Attorney  General.  Sir  Robert 
Sawyer  and  Sir  William  Williams,  in  the  days  of  Charles  11.,  were  the  two  last 
examples,  both  of  whom  Sir  John  Mitford  was  said  to  equal  in  ability,  while 
he  surpassed  them  in  integrity.  He  held  this  hiffh  post  from  Feb.  11th,  180), 
to  Feb.  9th,  1802,  when  he  was  appointed  Chancdlor  of  Ireland,  with  a  peer- 
age. From  this  place  he  was  dismissed  in  1806,  on  the  accession  of  the  Whigs 
to  power.  He  continued  to  take  an  active  part,  particularly  in  the  judicial  labors 
of  the  House  of  Lords,  down  to  his  death,  Jan.  16th,  1^,  in  his  eighty-third 
year.  The  Reports  of  Schoales  and  Lefroy  preserve  in  two  valuable  volumes 
some  of  his  jud^ents  in  Ireland,  which  attest  his  learning  and  excellence  as  a 
judge.  His  jundical  character,  founded  on  iiis  volume  on  Equity  Pleadines,  on 
his  labors  in  an  extensive  practice  in  Chancenr,  on  his  judgments  in  Ireland,  and 
on  his  exertions  for  twentv-five  years  of  unofficial  life  m  the  House  of  Lords,  is 
among  the  highest  in  the  nistoiv  of  the  English  law.  In  m<)ving  the  appointment 
of  a  new  Speaker,  when  Sir  John  Mitford  had  accepted  the  post  of  Chancellor  of 
Ireland,  Sir  William  Grant,  tlian  whose  praise  none  can  be  more  weighty,  said : 
^'  How  he  will  fill  that  place  can  be  no  doubt  with  tliose,  who  know  that  in  the 
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the  husband  by  obtaining  his  dismission  from  the  office  of  collector 
of  excise.  He  has  made  every  offer  to  them,  that  he  may  be  en- 
abled to  maintain  her,  if  she  will  not  put  her  property  entirely  out 
of  his  power.  The  object  of  the  agreement  before  marriage  was  to 
give  her  the  sole  dispo^  of  that  money,  which  was  her  own  before ; 
therefore  she  had  a  right  to  make  the  transfer  to  him,  and  it  is  to  be 
presumed,  she  did  it  voluntarily.  The  answer  positively  denies 
fraud;  if  there  had  been  any  thing  of  that  nature,  they  ought  to 
have  examined  the  broker  employed. 

BuLLER,  J.  The  only  question  is  about  this  deed.  As  to  her 
having  been  imposed  upon,  it  is  clear.  ^  must  look  into  the  whole 
of  their  conduct ;  from   which   the  imposition  is  plain.     He  must 

transfer  the  stock,  and  pay  the  costs  on  account  of  the 
[  *22  ]     fraud,  whatsoever  *may  be  the  consequence,  for  the  sake 

of  the  example ;  and  it  must  be  referred  to  the  Master  to 
prepare  a  proper  assignment  of  all  the  other  property.  Until  the 
transfer  shall  be  made,  the  dividends  now  due,  and  to  become  due, 
must  be  paid  to  trustees  for  her  own  use.  The  afiair  at  the  Bank, 
as  appears  from  the  evidence  of  the  clerk,  was  one  entire  transac- 
tion ;  upon  the  whole  of  which  I  am  to  judge ;  and  from  which  it 
is  plain,  she  was  imposed  on ;  therefore  she  must  have  costs  (1). 

The  bill  in  this  suit  was,  of  course,  brought  in  the  name  of  the /erne  coverie^  by 
her  next  friend.  Grfffiih  v.  Hood,  2  Ves.  Sen.  452  ;  IRrk  v.  C^cark,  Prec.  in  Cha. 
275.  As  to  the  authority  which  the  prochtin  amu  should  be  furnished  with, 
see  Andrtwa  v.  Craddodij  rrec.  in  Cha.  376 ;  and  ror  the  grounds  upon  which 
suits  may  be  instituted,  with  effect,  in  the  name  of  a  wife  against  her  husband, 
see  (in  addition  to  the  case  cited  in  Mr.  Vesey's  note,)  Watkyru  v.  Wtdhpns,  2 
Atk.  97 ;  Sydney  v.  Sydney,  3  P.  W.  269 ;  Oxendm  v.  Oxenden,  Gilb.  Eq.  Rep.  1 ; 
Buchanan  v.  Buchanan,  1  Ball  &,  Beat  206 ;  Seagrave  v.  Seagraoe,  13  Ves.  439 ; 
LaAf  EiaHmk  v.  Monlolieu,  5  Yes.  74a  See  n\ao,posi,  the  note  to  Ball  y.Mont- 
gomary,  2  V.  191. 

whole  compass  of  legal  science  there  is  nothing  which  his  capacious  mind  has 
not  embraced,  from  me  minutest  rules  of  forensic  practice  to  the  most  enlarged 
principles  of  general  jurisprudence."  His  name  at  a  Jater  day  was  pronounced 
from  tine  bench  with  the  homage  of  more  than  one  distinguished  magistrate.  See 
Chohnonddey  v.  C/tnton,  2  Jac.  and  W.  15J ;  Uoyd  v.  JbAne^,  9  Ves.  54;  12 
Amer.  Jurist,  54.  In  JmningB  v.  Pearce,posi,  p.  447  of  this  volume,  Lord  Thur- 
low  inquired  of  him  with  regard  to  the  practice  of  the  Court  See  London  Law 
Majr. 

(1)  Upon  equitable  jurisdiction  between  husband  and  wife,  see  1  Fonb.  Tr.  Eq. 
94 ;  Legard  v.  Johnson,  post,  vol.  iii.  352 ;  [2  Stoiy,  Eq.  Juris,  cap.  xxxvii]. 
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COUNTESS  OF  STRATHMORE  v.  BOWES.  (1) 

.     [1789,  Mar.  2.] 

A  WOMAN  pending  a  treaty  of  marriage  with  A.  settled  all  her  property  to  her 
sepanite  use  with  his  approbation ;  a  few  days  after  B.  by  a  stratagem  induced 
her  to  maxry  him  the  day  afler  she  first  thought  of  it ;  B.  had  no  notice  of  the 
settlement  The  settlement  was  established ;  and  a  deed  of  revocation,  ob- 
tained by  duress,  set  aside. 

The  burthens  to  which  a  husband  is  liable  are  a  consid^tion  for  his  marital 
rights,  upon  which  therefore  fiaud  may  be  committed,  [p.  28.] 

Infant,  to  express  his  consent,  Joins  in  a  settlement  by  a  woman  in  contemplation 
of  marriage  with  him ;  he  is  bound  thereby,  if  on  fair  consideration,  and  no 
fraud ;  as  where  the  transaction  is  public,  and  with  consent  of  the  family ; 
though  his  beinff  privy  would  not  have  concluded  him  from  any  rights  as 
being  an  infant,  [p.  28.] 

Conveyance  by  a  woinan  under  any  circumstances,  and  even  the  moment  before 
marriage  eood  prima  facie ;  bad  only,  if  fraud ;  as  where  made  pending  the 
treaty,  without  notice,  [p.  28.] 

Lady  Sthathmore  being  seised  and  possessed  of  great  property, 
both  real  and  personal,  pending  a  treaty  of  marriage  with  Mr. 
Grey,  conveyed  all  her  real,  and  assigned  all  her  personal  to  trus- 
tees for  her  sole  and  separate  use,  notwithstanding  any  future  cover- 
ture. This  settlement  was  prepared  with  the  approbation  of  Grey. 
A  few  days  after  the  execution,  hearing  that  Mr.  Bowes  had  fought 
a  duel  on  her  account  with  the  editor  of  a  newspaper,  who  had 
traduced  her  character,  she  determined  to  marry  him,  and  the  mar- 
riage took  place  the  next  day.  Bowes  had  no  notice  of  the  settle- 
ment. There  were  two  bills ;  an  original  bill  by  Lady  Strathmore 
to  set  aside  a  deed  revoking  tlie  settlement  as  having  been  obtained 
by  duress ;  and  a  cross  bUl  by  Mr.  Bowds  to  set  aside  the  setde- 
ment  as  against  the  rights  of  marriage,  and  a  fraud  upon  him,  and 
to  establish  the  deed  of  revocation.  An  issue  (2)  was  directed  to 
try,  whether  the  deed  of  revocation  had  been  obtained  by  duress ; 
and  the  verdict  in  the  Conunon  Pleas  was  against  the  deed.  The 
cause  coming  on  upon  the  Equity  reserved,  Mr.  J.  Buller,  sitting 
for  the  Lord  Chancellor,  decreed  in  favor  of  Lady  Strathmore ; 
and  dismissed  the  cross  bill  with  costs.  It  came  on  again  upon  the 
petition  of  Mr.  Bowes  for  a  re-hearing ;  and  reversal  of  that  de- 
cree so  far  as  it  dismissed  tlie  cross  bill. 

Mr.  Richardsy  (a)  for  Mr.  Bowes.     The  question  is,  whether  this 
settlement  made  before  marriage  is  valid,  or  not ;  as  being 
in  derogation  of  the  common  *  rights  of  marriage.    A  wife     [  *  23  ] 
by  the  marriage  contract  becomes  extinct  from  the  nature 
of  it  for  several  civil  purposes ;  with  regard  to  which  she  merges 

(1)  The  first  hearing  of  the  cause  imported,  2  Bro.  C.  C.  345.  [See  Mr.  Per- 
kins's note  to  the  American  edition.]  On  the  Equity  reserved  and  the  re-hearing, 
2  Cox,  28. 

(2)  Ped  V. ,  wwf,  vol.  xvL  157. 

(o)  Probably  Sir  Richard  Richards,  made  a  Baron  of  the  Exchequer  in  1814 ; 
Chi^  Baron  in  1817,  in  which  capacity  he  continued  until  1824. 
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in  the  husband.  He  becomes  liable  to  all  her  debts,  and  answer- 
able for  all  her  acts,  that  do  not  amount  to  felony ;  and  even  for 
that,  if  committed  in  his  presence ;  because  her  mind  is  supposed 
to  be  under  his  coercion.  In  order  to  enable  him  to  answer  this  he 
has  by  the  law  all  her  property.  It  is  absurd  to  say,  the  wife  shali 
by  her  own  act  deprive  the  husband  of  what  the  law  has  given  him. 
It  was  not  decided  till  lately,  that  a  legacy  to  a  wife  for  her  sole 
and  separate  use  would  have  been  good  without  the  interposition 
of  trustees ;  and  this  case  is  much  stronger,  because  to  be  con- 
strued more  strictly  than  a  devise;  nor  can  the  interposition  of 
trustees  make  any  difference,  because  it  cannot  alter  the  nature  of 
the  thing.  As  to  his  not  having  made  any  settlement  on  her, 
many  marriages  are  made  without  any ;  and  in  this  case  it  could 
not  be  necessary ;  for  she  had  10,000/.  or  12,000/.  a  year ;  a  great 
estate  for  life,  and  much  persond  property.  There  is  another 
principle  very  material :  marriage  by  the  law  of  England  gives  the 
husband  the  whole  dominion  over  the  property,  and  also  over  the 
person  of  his  wife,  except  as  to  murder ;  for  by  the  old  law  he 
could  not  be  punished  for  cruelty  towards  her.  The  civil  existence 
of  the  wife  merged  in  that  of  the  husband :  he  is  the  head  of  the 
family :  to  make  another  would  be  against  the  policy  of  the  law. 
If  the  wife  can  by  her  own  act  against  the  consent  of  the  husband 
make  herself  independent  of  him,  it  will  destroy  that  subordina- 
tion so  necessary  in  families;  which  is  analogous  to  that  in  the 
state,  and  tends  to  support  it ;  for  if  Lady  Strathmore  is  right  in 
this,  the  husband  is  become  a  cipher  in  his  own  house ;  for  he  can- 
not educate  his  children,  or  do  any  other  act  which  by  law  he  has 
a  right  to  do.  The  deed  was  executed  on  the  10th  or  1 1th  of  Janu- 
ary, and  the  marriage  took  place  upon  the  17th.  If  the  deed  had 
been  meant  fairly  in  contemplation  of  marriage,  the  husband  would 
have  been  a  party  to  it ;  there  is  no  instance  to  the  contrary ;  and 
it  is  necessary  in  order  to  testify  the  consent  of  the  husband.  In 
Howard  v.  Hooker ,  2  Ch.  Ca.  81,  a  settlement  by  the  wife  before 
marriage  without  notice  to  the  husband  was  set  aside.  In  Lance 
V.  Norman,  2  Ch.  Rep.  59,  a  ba^ain  entered  into  by  the  wife  be- 
fore marriage  was  set  aside,  because  the  husband  was  not  a  party ; 

and  this  case  is  stronger ;  because  there  the  wife  was  only 
[  *24  ]    made  poorer;  but  here  she  is  *made  quite  independent 

of  the  husband.  In  CarUion  v.  Dorset,  2  Vem.  17,  the 
estate  was  made  over  before  marriage  to  trustees  without  privity 
of  the  husband ;  and  a  conveyance  was  decreed  to  the  six-clerk, 
and  the  personal  property  to  be  paid  into  Court  for  the  husband, 
because  in  derogation  of  the  rights  of  marriage ;  and  in  Edmonds 
v.  DeUington,  cited  in  the  foregoing  case,  a  deed  of  settlement 
made  before  marriage  without  notice  to  the  husband  was  set  aside. 
In  Poubon  v.  Wellington,  2  P.  Will.  535,  Lord  King  said,  that  if  a 
woman  before  marriage  settled  her  property  without  giving  notice 
to  the  intended  husband,  it  would  as  to  him  be  fraudulent  and 
void.     Cotton  v.  King,  2  P.  Will.  358,  674.     Lady  Cotton,  widow. 
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had   ten  children  by  her  first  husband;  and  before  the  second 
marriage  by  indenture  settled  part  of  her  fortune  in  their  favor ; 
(reserving,  however,  a  considerable  portion)  without  notice  to  the 
husband :  King  filed  a  biU  to  have  this  de^  dehvered  up  to  him ; 
but  as  the  transaction  of  making  the  deed  had  been  pubUc ;  as  she 
had  so  many  children  by  her  first  husband,  for  whom  it  was  reason- 
able to  provide,  before  she  entered  into  a  second  marriage ;  and  as 
her  second  husband  was  a  person  in  mean  circumstances,  and  had 
received  a  good  fortune  with  her ;  and  as  she  had  reserved  something 
to  herself;  King's  bill  was  for  these  reasons  dismissed.     This  de- 
cision shows,  that  if  it  had  not  been  for  the  benefit  of  the  children 
by   the  first  marriage,  and  on  account  of  these  several  circum- 
stances, it  would  have  been  good.     Upon  these  cases,  and  the 
principle  of  the  thing,  this  settlement  is  void,  as  being  in  deroga- 
tion of  eommon  right.    It  is  to  be  observed,  that  in  all  these  cases 
8<Hnething  was  reserved ;  here  there  is  nothing ;  for  Lady  Strath- 
more  has  conveyed  aU  her  real,  and  assigned  all  her  personal, 
property  to  trustees  for  her  own  use :  and  the  circumstance  of  ap- 
pointing trustees  will  not  alter  the  nature  of  the  thing,  though  it 
drives  us  into  a  Court  of  Equity. 

For  Lady  Strathmore,  Mr.  MansJUldy  Mr.  Hardinge,  Mr.  Law,  (a) 
and  Mr.  King. 

Lady  Strathmore  is  in  possession  by  a  deed  to  trustees,  giving  her 
own  property  to  her  use.  It  was  done  in  contemplation  of  marriage 
with  another  person ;  therefore  not  fraudulent,  as  to  Mr.  Bowes ; 
unless  any  deed  by  a  fe$ne  sole,  by  which  she  disposes  of  her  prop- 
erty, shaU  be  construed  to  be  fraudulent,  if  not  communi- 
cated to  any  future  husband.  Want  of  communication  *  is  [  *"  25  ] 
the  only  circumstance,  that  can  be  alleged ;  but  that  is  very- 
diflferent  from  concealment,  for  which  there  can  be  no  pretence  here. 
It  is  true,  a  man  by  marrying  a  woman  gains  a  dominion  over  her 
property,  and  in  a  great  degree  over  her  person ;  though  perhaps 
not  in  the  extent  contended ;  but  he  had  nothing  to  do  with  this 
property,  for  it  was  not  in  her  at  the  time  of  the  marriage  ;  having 
been  previously  vested  in  trustees ;  and  as  every  man  knows,  that  a 
woman  may  settle  her  property  so,  that  a  future  husband  shall  not 

(a)  In  this  array  of  counsel,  we  encounter  in  these  Reports  Mr.  Law,  after- 
waras  Lord  EHlenborough,  celebrated  in  the  Courts  of  the  common  law,  rather 
than  in  those  of  Chancery.  He  was  bom  Nov.  16th,  1750,  was  called  to  the  bar 
in  1780.  He  distinguished  himself  as  counsel  in  defence  of  Wanen  Hastings, 
CD  his  memorable  impeachment,  and  in  1801  became  Attorney  General.  He  had 
been  Attorney  for  ten  months  only,  when  the  death  of  Lord  Kenyon  created  a 
vacancy  in  the  high  office  of  Chief  Justice  of  the  King's  Bench,  to  which  he  in- 
stantly succeeded  almost  without  competition.  He  was  raised  to  the  peerage 
immediately  by  the  title  of  Baron  Ellenboiough.  He  resigned  his  office  m  1816, 
and  was  succeeded  by  Sir  Charles  Abbott,  afterwards  Lord  Tenterden.  One 
month  aaer  his  resiffnation,  he  died,  Dec.  11th,  1818,  aged  68.  His  character 
was  marked  by  singmar  vigor  and  force,  and  he  has  left  behind  the  name  of  a 
great  judge.  See  the  3d  series  of  Lord  Brougham's  Sketches  of  Statesmen  in 
the  reign  of  George  TIL ;  11  London  Law  Mag.  312-69 ;  5  Taunt  R.  196,  per 
Mansfield  C.  J.  < 
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be  able  to  touch  it,  Mr.  Bowes  ought  to  have  inquired  about  it  before 
hand.  There  is  no  pretehce  of  actual  imposition  upon  him,  nor 
even  upon  Grey.  The  deed  was  prepared  by  a  gentleman  of  the 
first  credit ;  she  had  several  children  by  Lord  Strathmore  ;  she  was 
going  to  marry  Mr.  Grey ;  and  made  this  previous  settlement  for 
her  children ;  and  she  acted  meritoriously  and  honorably  in  so  doing. 
The  deed  was  vnth  Grey's  knowledge,  and  under  his  direction :  his 
approbation  of  it  appeared  by  his  having  c^led  to  know,  when  it 
would  be  ready ;  and  to  hasten  it ;  and  it  was  prepared,  though  not 
executed,  a  month  before  the  time  6f  the  marriage  ;  therefore  not 
fraudulent  as  to  Mr.  Grey ;  and  there  is  no  authority  for  vacating  a 
settlement  made  by  a*  wonian  for  the  protection  of  her  children, 
without  fraud.  Mr.  Bowes  made  no  settlement  on  Lady  Strathmore ; 
neither  did  King  upon  Lady  Cotton  in  the  case  cited  ;  ^Mrhich  was 
one  of  the  grounds  of  the  decision  in  that  case)  though  Bowes  had 
some  fortune  by  a  former  wife.  He  took  Lady  Strathmore,  as  she 
then  was,  with  what  she  then  had ;  therefore  there  is  nothing  fraud- 
ulent, or  that  can  entitle  him  to  relief  in  this  Court.  Knowing  that 
she  was  a  woman  subject  to  sudden  and  violent  impulses  of  gen- 
erosity, he  made  use  of  a  vile  artifice  to  obtain  her  by  means  of  a 
sham  duel  (for  it  is  in  every  stage  of  the  cause  admitted  to  have 
been  so)  with  the  proprietor  of  a  newspaper,  who  had  traduced  her ; 
and  the  emotion  and  precipitation,  which  he  caused  by  this  artifice, 
was  the  cause,  which  prevented  the  communication  of  the  actual 
situation  of  her  fortune.  After  this  Mr.  Bowes  made  use  of  the 
most  reproachful  means  to  set  aside  this  deed ;  and  the  verdict  was, 
that  the  revocation  was  obtained  by  violence.  He  would  not  have 
done  this,  had  he  not  thought  the  deed  a  good  one.  The  reason  of 
the  case  is,  (nor  is  there  a  dictum  to  the  contrary)  that  where  a 
woman  about  to  marsy  represents  herself  as  possessed  of  a  fortune, 

which  she  had  previously  disposed  of,  this  Court  will  not 
[  *  26  ]    permit  the  *  husband  to  be  cheated.     Howard  v.  Hooker^ 

to  which  all  the  cases  refer,  was  of  that  kind,  being  a 
specific  fraud  upon  the  husband.  The  marriage  had  been  broke 
off,  and  was  brought  on  again  by  the  interposition  of  friends,  upon 
the  idea  of  the  husband,  that  he  was  to  enjoy  the  wife's  fortune,  in 
consideration  of  which  he  made  a  settlement  on  her  of  500/.  a  year. 
In  Lanct  v.  Norman,  the  wife  before  marriage  entered  into  a  recog- 
nizance concealed  from  the  intended  husband  ;  and  the  object  of  it 
was  to  enable  the  creditor  who  was  her  own  brother,  to  distress  the 
husband ;  and  they  had  made  an  attempt  to  defraud  him  before  by 
getting  him  to  sign  a  deed,  which  was  in  Latin,  that  he  might  not 
understand  it,  telling  him  it  was  only  a  memorandum.  In  Carleton  v. 
Dorset,  the  wife  conveyed  all  her  fortune  to  trustees  to  her  own  use, 
with  permission  to  herself  to  appoint ;  and  in  default  of  appointment, 
to  her  own  right  heirs ;  and  afterwards  married :  here  the  case  was, 
that  the  husband  had  assurance,  that  he  was  to  enjoy  the  estate  of 
his  wife  ;  and  the  decree  was  upon  the  ground,  that  it  was  a  trust 
for  her  with  power  to  appoint ;  and  as  she  made  no  appointment. 
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it  was  resolved  to  be  a  trust  for  her  husband.    Besides,  in  that  case 
the  fcNtune  was  paid  into  Court ;  and  a  reasonable  allowance  was 
to  be  made  to  her.     It  has  been  remarked,  that  the  foundation  of 
the  decree  in  King  v.  Cotton  was,  that  it  was  to  provide  for  children, 
which  has  been  said  to  be  the  only  case,  in  which  this  can  be  good ; 
but  the  settlement  on  children  or  any  one  else  will  not  make  any 
difference  ;  the  question  is,  what  right  the  husband  has :  if  he  has 
any  right,  notwithstanding  any  voluntary  disposition  without  notice 
to  him,  because  he  was  deceived,  the  manner,  in  which  that  deceit 
was  practised,  will  make  no  difference  with  respect  to  him  ;  for  the 
ground  for  relief  must  be,  that  he  was  cheated,  because  the  settle- 
ment was  not  communicated  to  him.     King  v.  Cotton  is  for  Lady 
Strathmore  ;  for  Lady  Cotton  had  disposed  of  her  fortune,  so  as  to 
put  it  quite  out  of  the  power  of  her  husband ;  and  yet  the  settlement 
was  established.     As  to  Edmonds  v.  Dettington^  Mr.  J.  Buller  sus- 
pected, that  it  was  misreported  in  Vernon  ;  where  it  is  only  a  loose 
note  cited  at  the  bar ;  and  on  inspecting  the  register  the  decree  turns 
out  to  be  quite  different  from  that  report ;  for  the  deed  was  estab- 
lished upon  the  ground  of  distinct  notice  to  the  husband  ;  and  in 
that  case,  as  in  this,  the  settlement  was  of  all  her  property.     These 
cases  therefore  only  go  on  the  ground  of  fraud  on  th§ 
husband,  of  *  which  there  is  no  suggestion  here.     But    [  ^27  ] 
this  is  not  a  question  upon  a  deed  executed  by  a  future 
wife  pending  a  treaty  of  marriage  with  a  future  husband ;  nor  upon 
a  deed  made  in  prejudice  generally  of  marital  rights ;  nor  of  a 
settlement  by  a  husbwrnd,  by  which  he  pays  for  his  future  power 
over  the  fortune  of  his  wife.     Suppose  a  husband  to  say,  he  is 
indifierent  as  to  the  fortune  of  his  wife,  in  order  to  appear  disinter- 
ested ;  suppose,  having  a  fortune,  he  makes  no  settlement ;  and 
'  suppose  the  marriage  instantaneous,  no  time  being  given  for  commu- 
nication or  concealment ;  it  is  enough  for  the  husband  to  say  his 
secret  hope  was  disappointed  ?    The  only  pretence  here  is,  that  he 
expected  her  fortune  would  have  been  greater,  than  it  proved,  which 
expectation  he  did  not  disclose.     To  make  this  deed  valid  is  only 
to  put  a  safe-guard  in  her  hands  against  the  consequences  of  an 
improvident  marriage  ;  and  she  had  a  right  while  mi  juris  to  baffle 
for  so  much,  what  would  otherwise  have  been  the  marital  power  of  her 
husband.     It  is  enough  for  us  to  say,  Mr.  Bowes  was  not  cheated. 
Lord  Chancellor,  (a)     The  mere  question  seems  to  be,  what  is 

(a)  The  character  of  Edward  Lord  Thurlow  has  been  touched  by  several  able 
pena.  Gibbon,  in  his  Autobiography,  alludes  to  Lord  North,  "  between  his  Attor- 
ney and  Solicitor  General,  the  two  pillars  of  the  law  and  state,  magis  pares  quam 
nmUs^  and  adds,  ^  the  minister  might  indulge  in  a  short  slumber,  whilst  he  was 
upholden  on  either  hand,  by  the  majestic  sense  of  Thurlow,  and  the  skilful  elo- 
quence of  Wedderbume."  "  It  was  a  proud  day  for  the  bar,"  says  Matthias,  in  his 
Pursuits  of  Literature,  "when  Lord  North  made  Thurlow  and  Wedderbume  At- 
toniey  and  Solicitor  General ;  for  never  before  that  day  were  such  irresistible, 
overl>earing  talents  and  powers  displayed  by  the  official  defenders  of  ministers : 

^  Hm 'miraha$»t»r  ^tkmes 
Torrenteify  pleni  ft  moderaMes  frmttB  theatri.* " 
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the  true  foundation  for  setting  aside  an  instrument  pma/octe  good. 
Can  less  be  imputed  to  it  than  fraud  ?  Or  can  it  be  void  upon  the 
notion  of  general  policy,  as  has  been  urged  for  Mr.  Bowes  ?  If  not, 
must  not  fraud  be  imputed  ?  And  if  so,  will  the  circumstances  of 
its  being  made  in  contemplation  of  marriage  affect  it  with  fraud  ? 
Suppose  a  relation  had  given  10,000^.  for  her  sole  and  separate  use ; 
if  she  had  represented  it  as  her  own  absolutely,  so  that  upon  a  mar- 
riage it  would  have  gone  to  her  husband,  this  Court  would  have 
compelled  the  trustees  to  give  it  to  the  husband ;  but  not  otherwise ; 
nor  is  there  any  difference  between  a  fortune  so  circumstanced  by 
an  act  of  her  own,  or  of  the  donor.  Consider,  what  will  be  the 
effect  of  this  void  deed  of  revocation.  If  he  had  joined  with  her  to 
revoke  that  settlement,  and  appoint  new  uses,  he  could  not  have 
rescinded  that  afterwards;  because  he  had  affirmed  the  deed  by 
acting  upon  it.  If  he  had  acted  honestly  upon  it,  as  in  the  case  I 
have  put,  he  could  not  have  set  that  aside ;  his  counsel  are  to  show, 
that  he  may,  because  he  has  acted  dishonestly  upon  it ;  which  at 

present  I  think  rather  a  vain  attempt. 
[  ^  28  ]       *  Lord  Chancellor.     I  never  had  a  doubt  about  this  case. 

If  it  is  to  be  considered  upon  the  ground  of  its  being  against 
a  rule  of  judicial  policy,  the  arguments  for  Mr.  Bowes  would  have  had 
great  weight.  The  law  conveys  the  marital  rights  to  the  husband, 
because  it  charges  him  with  all  the  burthens,  which  are  the  considera- 
tion, he  pays  for  them ;  therefore  it  is  a  right,  upon  which  fraud  may 
be  committed.  Out  of  this  right  arises  a  rule  of  law,  that  the  husband 
shall  not  be  cheated,  on  account  of  his  consideration,  (a)  A  case 
of  this  kind  came  before  me  ti  few  days  ago.  A  woman  adult, 
about  to  marry  an  infant,  made  a  settlement  in  contemplation  oif 
that  marriage, -in  which  he  joined,  though  an  infant,  for  the  purpose 
of  expressing  his  consent.  As  it  was  upon  fair  consideration,  and 
no  fraud  to  draw  him  in  as  an  infant,  I  thought,  the  circumstance  of 
its  being  fair  would  bind  him,  though,  as  an  infant,  not  capable  of 

Mr.  Charles  Butler,  in  his  agreeable  Reminiscences,  offers  his  tribute  to  Lord 
Thurlow.  He  was  bom  in  1730 ;  was  called  to  the  bar  1754 ;  became  King's 
Counsel  1761 ;  Solicitor  General  1770 ;  Attorney  General  1771.  In  1776  he  was 
engaged  as  counsel  in  the  remarkable  trial  of  the  Duchess  of  Kingston  for  Big- 
amy. In  1778  he  was  made  Chancellor,  and  raised  to  the  peerage,  by  the  tide 
of  Baron  Thurlow.  He  ceased  to  be  Chancellor  in  1792 ;  but  lived  till  1806.  It 
is  said  that  he  was  aided  in  some  of  his  jud^ents  by  the  learning  and  research 
of  Mr.  Hargrave.  London  Law  Magazme,  vol.  vi.  pp.  375^5,  vol.  vii. 
66-92 ;  American  Jurist,  vol.  27,  pp.  1-49 ;  Roscoe's  Lives  of  Eminent  Lawyers. 
(a)  It  will  not  be  improper  to  observe  here  the  vigorous  expression  of  the  rule 
of  law.  A  settlement,  secretly  made  by  a  woman,  in  contemplation  of  marriage, 
of  her  own  property  to  her  own  separate  use,  without  her  intended  husband's 
privity,  will  be  held  void,  as  it  is  in  deroj^tion  of  the  marital  rights  of  the  hus- 
band, and  a  fraud  upon  his  just  expectations.  England  v.  Dottms,  2  Beavon  R. 
522 ;  Goddard  v.  Snoio,  1  Russell  R.  485 ;  1  Story,  Eq.  Juris.  §  272,  273 ;  LaUi- 
mar  v.  Elgin,  4  Dessaus  Chan,  R.  26 ;  Tucker  v.  Andrews,  1  Shcpley  R.  124 ; 
Linker  v.  Smith,  4  Wash.  C.  C.  224 ;  Jordan  v.  Blacky  1  Meig  Tenn.  R.  142. 
But  the  question  seems  to  be  one  of  fVaud.  2  Kent  Comm.  175  (5th  edit) ;  Gte 
v.  Gee,  2  Dev.  &,  Bat  Eq.  103 ;  Rundle  v.  Murgatrwfd,  4  Dall.  R.  305 ;  frkUduU 
v.  Doraey,  2  Yeates  R.  109. 
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consenting ;  according  to  which  I  held  the  settlement  good,  as  she 
was  capable  of  conveying ;  and  as  it  was  a  public  and  open  transac- 
tion, with  the  consent  of  the  family,  and  consequently  no  fraud ; 
though  his  being  privy  to  it  would  not  have  concluded  hun  from  any 
ri^ts  as  being  an  infant,  (a)     A  conveyfmce  by  a  wife,  whatsoever 
may  be  the  drcumstances,  and  even  the  moment  before  the  mar- 
riage, 18  prima  facie  good ;  and  becomes  bad  only  upon  the  imputa- 
tion of  fraud.     If  a  woman  during  the  course  of  a  treaty  of  marriage 
with  her  makes  without  notice  to  the  intended  husband  a  convey- 
ance of  any  part  of  her  property,  I  should  set  it  aside,  though  good 
prima  faciei  because  cLffected  with  that  fraud  ^1).      As  to  the 
morality  of  the  transaction,  I  shaU  say  nothing  to  tnat.     They  seem 
to  have  been  pretty  well  matched.     Marriage  in  general  seems  to 
have  been  Lady  Strathmore's  object ;  she  was  disposed  to  marry 
any  body,  but  not  to  part  with  her  fortune.     This  settlement  is  to 
be  considered  as  the  effect  of  a  lucid  interval,  and,  if  there  can  be 
reason  in  madness,  by  doing  this  she  discovered  a  spark  of  under- 
standing.    The  question,  which  arises  upon  all  the  cases,  is,  whether 
the  evidence  is  sufficient  to  raise  fraud.     Even  if  there  had  been  a 
fraud  upon  Grey,  I  would  not  have  permitted  Bowes  to  come  here 
to  complain  of  it.     But  there  was  no  fraud  even  upon 
Grey ;  for  *it  was  with  his  consent ;  and  so  I  cannot  dis-    [  *29  ] 
tinguish  it  fr<»n  a  good  limitation  to  her  separate  use. 
Being  about  to  marry  Grey  she  made  this  settlement  with  his  knowl- 
edge ;  and  the  imputation  of  fraud  is,  tha^,  having  suddenly  changed 
her  mind,  and  marned  Mr.  Bowes,  in  the  hurry  of  that  improvident 
tnmsaction  she  did  not  conununicate  it  to  him ;  but  there  was  no 
time,  and  could  be  no  fraud,  which  consists  of  a  number  of  circum- 
stances.    It  is  impossible  for  a  man,  marrying  in  the  manner  Bowes 
did,  to  come  into  Equity,  and  talk  of  fraud.     Therefore  the  decree 
must  be  affirmed  with  costs ;  but  let  him  have  all  just  allowances  as 
to  what  he  paid  when  in  receipt  of  the  profits,  and  as  to  the  annuities, 
which  are  declared  not  to  be  disturbed  by  the  decree  (2). 

1.  In  addition  to  the  report  of  the  original  hearing  of  this  cause,  and  tlie  pro- 
ceedings when  it  again  came  on,  upon  the  equil^  reserved,  as  given  in  2  Brown, 
945,  see  a  fuller  note  of  Mr.  Justice  BuUei's  judgment,  in  2  Cox,  28. 

(a)  Where  a  female  infant  before  marriage  entered  into  a  settlement  by  whicli 
she  conveyed  her  real  estate  to  the  uses  of  the  marriage  and  the  issue  thereof,  and 
died  during  infancy,  leaving  a  son  who  lived  eleven  years  after  attaining  full  a^e, 
without  calling  the  settlement  in  question,  and  died  leaving  issue ;  on  a  bill  bv 
the  creditors  of  the  son  to  charge  the  real  estate  derived  mm  the  mother  with 
the  payment  of  his  debts,  on  the  ground  that  the  settlement  was  void  for  bein? 
made  by  the  mother  while  an  infant:  Hdd,  that  at  most  the  settlement  could 
only  be  regarded  as  voidable,  and  no  election  having  been  made  to  avoid  it,  the 
creditors  Imd  no  right  to  interfere,  and  the  bill  was  dismissed.  Lester  v.  FraseVf 
2  Hill,  Ch.  R.  3,  S.  C.  Ril.  Ch.  Ca.  76. 

(1)  Post  J  vol.  ii.  104.  In  Blanchd  v.  Foster,  2  Ves.  264,  the  husband  was  not  re- 
lieved against  the  wife's  bond  given  without  his  knowledge,  but  for  valuable  con- 
sideration in  respect  of  an  ai^tecedent  debt,  pending  the  marriage  treaty :  but  it 
was  added,  that  concealment  of  such  securities  and  debts  is  not  to  be  encotu^ed. 

(2)  This  Jecrce  was  affirmed  upon  appeal  to  the  House  of  Lords,  19th  July, 
(>  Bro.  P.  C.  oct  edit  427.    There  is  an  early  precedent  of  a  settlement 
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2.  Slo€ombe  v.  GliM^  U  Brown.  551,  and  BUffu?a  easty  2  Frem.  91,  are  authori- 

ties  in  conformity  with  the  present  decision,  that  a  conveyance,  or  agreement  for 
a  conveyance,  of  her  own  property,  hy  a  woman  before  marriage,  though  without 
her  intended  husband's  privity,  yet,  if  not  vitiated  by  any  fraud  practised  upon 
hi^  will  be  sustained  in  equitjr. 

3.  The  principal  case  was  cited  by  Lord  Eldon,  in  Ped  v. ,  16  Ves.  159, 

as  a  conclusive  authority  for  setting  aside  a  deed,  extorted  by  means  which, 
though  possibly  not  amounting  to  legal  duress,  had  so  far  subdued  the  mind  of 
the  executing  party,  that,  notwithstanmng  he  (or  she)  might  appear  to  be  acting 
voluntarily,  such  party  was  not,  in  fact,  a  free  agent  See,  also,  CoM  v.  Jodbim, 
6  Ves.  36,  Bnd,post,  note  4,  to  MWdnson  v.  Sk^ard,  1  V.  32. 


ANONYMOUS. 
[1789,  Mar.  5.] 


DEEns  not  delivered  out  of  Court  to  a  devisee,  unless  the  heir  is  before  the 

Court 

Motion  by  the  Solicitor  General  to  have  deeds,  which  had  been 
brought  into  Court,  delivered  up  to  a  devisee.  The  heir  at  law  was 
not  a  party,  nor  had  he  notice,  nor  was  the  will  established  against 
him,  though  a  recovery  had  been  suffered  under  it. 

Lord  Chancellor.  AH  parties  having  an  apparent  right,  as  an 
heir  at  law  (1),  must  be  brought  into  Court,  before  the  Court  will 
do  any  thing,  which  may  affect  their  right :  (a)  otherwise  I  might 
order  these  deeds  to  be  delivered  up  to  a  party  having  no  right. 

The  principle  recognized  by  this  case,  in  favor  of  heirs  at  law,  cannot  be  ques- 
tioned. But,  on  the  other  hand,  a  devisee  is  entitled  to  the  discovery  and  pro- 
duction in  the  Master's  office  of  all  deeds  relating  to  the  devised  estate,  which 
may  be  necessary  to  make  out  his  title  at  law ;  otherwise  the  heir  might  defend 
himself,  by  setting  up  prior  incumbrances,  of  which  the  devisee  had  no  notice ; 
and  by  those  means  prevent  a  fair  trial  of  the  validity  of  the  will.  Ducktis  Daw- 
ager  of  MwcasUe  v.  PtUurni^  1  Br.  P.  C.  398  (folio  edition).  The  heh-  would  be 
entitled  to  a  similar  inspection,  if  the  devisee  were  in  possession  of  the  deeds ; 
but,  in  both  cases,  though  a  mere  production  of  deeds  and  writings  may  be  ob- 
tained in  aid  of  a  trial  in  ejectment,  not  under  the  direction  of  the  Court  of  Ek^uity 

equally  provident,  established  by  a  decree  of  Lord  Coventnr,  in  the  case  of  Sir 
Richard  GreenvU  v.  Tht  Earl  of  Suffolk^  Lord  Clarendon's  Hist  vol.  iii.  book  8, 
p.  536.    Pul  v. ,  poiAy  vol.  xvi.  157. 

(1)  If  plaintiff  claims  to  have  the  will  established,  it  is  necessary  to  make  the 
heir  at  law  a  party ;  not,  if  he  only  claims  a  title  under  the  will.  Lewis  v.  jV<m< 
git,  2  Ves.  431. 

(a)  When  all  the  parties  are  before  the  Court,  the  whole  case  may  be  seen. 
Wtst  V.  RandaU,  2  Mason  R.  190 ;  Hichock  v.  Saribnery  3  Johns.  Cas.  311 ;  Joy  v. 
Jftrfz,  1  Wash.  C.  R.  517 ;  Hone  v.  Ccar,  1  Sumner  R.  172 ;  Whiting  v.  Bank 
of  U.  States,  13  Peters  R.  6;  Marshall  v.  Bevedy,  5  Wheaton  R.  313;  Story 
£q.  Plead.  §§  72,  73.  The  heir  and  next  of  kin  are  ordinarily  necessary  parties. 
DexUr  v.  Jimold,  1  Sumner  R.  109 ;  J^oland  v.  Tvmer,  5  J.  J.  Marsh.  179 ; 
CaldcoU  V.  Caldcott,  1  Craig  &  Phil.  18a  But  see  Hereford  v.  RavenkiU,  1  Beav. 
481.  Generally  all  persons  interested  in  tlie  subject  of  the  suit  should  be  made 
parties,  plaintiffs  or  defendants.  Stevenson  v.  *^tistiny  3  Met  474,  480 ;  WiUiams 
V.  RiisseU,  19  Pick.  162, 165 ;  Parlcer  v.  lAwoln,  12  Mass.  16, 18. 
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wMch  gives  the  discoveiy ;  still,  that  Court  will  not  order,  unless  by  consent,  that 
no  outstanding  term  shall  be  set  up  by  the  defendant :  such  relief  can  only  be 
had  as  part  ora  decretal  order  prescribing  the  course  to  be  pursued  at  law.  For, 
a  discovery  and  production  in  the  Masters  office,  (which  may  very  possibljr  satis- 
fy, not  only  the  court,  but  both  parties,  that  any  proceedings  at  law  are  quite  un- 
necessary,) is  given  with  a  very  different  view  from  a  pro&ction  upon  a  trial  not 
directed  by,  and  not  under  the  control  of,  equity.  IhfUon  v.  Morgan^  6  Ves.  294; 
Byrne  v.  J^rme,  2  Sch.  &  Lef.  537.  As  to  the  distinction,  in  such  cases,  between 
the  ri^its  of  an  heir  at  law,  and  an  heir  in  tail,  see  Lady  She^tethury  v.  Arrow- 
tmithf  4  Ves.  71,  and  the  note  to  that  case,  post ;  see  also,  fVilUon  v.  IbrsUry 
IkTClel.  Sl  Younge,  275.  It  may  be  added,  that,  the  Court  of  Chancery  ia  not 
disposed  to  order  the  title  deeds  of  a  family  to  be  deposited  with  the  Master  upon 
slight  grounds ;  and  that,  (as  was  determined  in  the  principal  case,]  no  order  res- 
pecting such  deeds  will  be  made,  unless  aU  the  parties  interested  are  before  the 
Court    PMteenl  V.  Pyncent,  3  Atk.  571.    See,  also, /nm<,  note  1,  to  Jbrd  v.  Peer- 

tllg,    IV.  7!S6a 
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Upon  a  second  verdict  the  same  as  the  first,  but  for  a  less  sum,  the  last  sum  re- 
covered, only,  and  the  costs  of  the  last  trial,  ordered  to  be  paid  out  of  monev 
in  Court  upon  an  injunction  to  stay  execution  on  the  first,  the  costs  of  which 
are  to  be  returned. 

The  bill  was  for  an  injunction  to  stay  execution  upon  a  verdict 
against  the  PlaintiiT  for  1530/.  upon  which  an  injunction  was  granted, 
on  paying  the  amount  of  the  damages  and  costs  into  the  Bank,  in 
order  to  apply  to  the  Court  of  Common  Pleas  for  a  new  trial ;  which 
application  was  made,  and  granted ;  and  a  verdict  again  found  for 
the  Defend&nt,  but  for  nearly  lOOZ.  less  than  before ;  some  sums 
having  been  disallowed  > 

The  Solicitor  General  (a)  on  the  part  of  the  Defendant  moved  for 
- — . ■ 

(a)  This  is  the  first  appearance  in  these  Reports  of  one  of  the  most  distinguished 
characters  in  the  English  law.  The  Solicitor  General  at  this  time  was  Sir  John 
Scott,  destined,  under  the  title  of  Lord  Eldon,  for  so  long  a  period  to  hold  the 
Great  Seal,  and  to  acquire  so  great  a  name  in  Chancery.  He  was  bom  at  New- 
castle, June  4,  1751.  William  Scott,  afterwards  Lord  Stowell,  was  his  elder 
brother.  Their  fiither  was  a  dealer  in  coals  in  Newcastle ;  and  their  career  is 
supposed  to  illustrate  the  open  avenue  to  distinction  under  the  British  Constitu- 
tion. Their  advanta^  may  have  been  petty  compared  with  the  influences  which 
surround  the  early  hfe  of  most  of  those  who  acquire  conspicuous  place  in  Eng- 
land ;  but  the  sons  of  a  coal  merchant,  grounded  at  an  early  age  in  the  classics, 
and,  while  still  in  boyhood,  matriculated  at  Oxford,  cannot  seem  to  American  ob- 
servation to  have  wanted  any  of  those  early  advantages  which  justly  secure  future 
success.  After  his  course  at  the  University  was  completed,  Mr.  John  Scott  read 
lectures,  as  the  deputy  of  Sir  Robert  Chambers,  the  Vinerian  Professor  of  Common 
Law,  throu^^hout  the  years  1774-76.  He.  was  called  to  the  bar  Feb.  9th,  1776, 
and  it  is  said  that  he  gave  the  fruits  of  the  first  year  of  his  professional  life  for 
pocket  money  to  his  wife.  She  received  half  a  guinea.  But  very  soon  he  ac- 
quired a  large  practice,  and  the  favor  of  Lord  Thurlow.  In  June,  1788,  he  was 
made  Solicitor  General,  and  knighted.  In  Feb.  1793,  on  the  nromotion  of  Sir 
Archibald  Macdonald  to  the  office  of  Chief  Baron  of  the  Exchequer,  Sir  John 
Scott  became  Attorney  General,  and  very  soon  afterwards  commenced  Uie  impor- 
tant State  prosecutions  against  Hardy  and  Home  Tooke.  On  the  death  of  Sir 
VOL.  I.  C 
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the  money  paid  into  the  Bank,  with  interest,  and  all  the  costs.  No 
interest  had  been  given  in  the  Common  Pleas,  because  it  was  sup- 
posed, it  would  be  provided  for  in  this  Court. 

Mr.  Mitfard,  for  Plaintiff.  The  sum  last  recovered  only,  and  the 
costs  of  the  last  trial,  are  to  be  paid  to  the  Defendant ;  but  the  costs 
of  the  former  must  be  returned  to  the  Plaintiff. 

It  was  so  ordered. 


LADY  MARKHAM  v.  DICKENSON. , 
[1789,  Mail  5.] 

After  injunction  dissolved  upon  the  merits.    Motion  to  stay  trial  of  ejectment 

till  full  answer  to  the  amended  bUl  refused  with  costs,  (a) 
boeta  given,  [p.  33.] 

A  LEASE  had  been  made  by  tenant  for  life  under  a  power,  which 
it  did  not  exactly  pursue ;  but  the  remunder-man  had  permitted  the 
lessee  to  continue  in  possession.  The  remainder-man  disposed  of 
his  interest  to  the  Defendant ;  who  brought  an  ejectment  against  the 
lessee.  The  bill  was  brought  by  the  lessee  for  an  injunction  upon 
the  ground  of  a  confirmation  by  the  remainder-man,  and  an  allow- 
ance to  the  Defendant  in  respect  of  the  right  of  the  lessee,  which 
allowance  was  denied  by  the  answer.  The  injunction  was  dissolved 
upon  the  merits,  and  the  bill  being  amended,  a  motion  was 
[  *  31  ]  ^ade  to  restrain  the  Defendant  from  going  to  trial,  till  he 
should  put  in  a  full  answer  to  the  amended  bill. 

The  Solicitor  General  and  Mr.  Mansfield^  for  Plaintiff.  When 
the  lease  was  made,  the  land  was  a  perfect  waste ;  the  Plaintiff  has 

James  Eyre,  in  July,  1799,  he  was  raised  to  the  peerage,  as  Baion  Eldon,  and  ap- 
pointed to  the  vacant  office  of  Chief  Justice  of  tne  Common  Fleas.  In  the  spring 
of  1801,  on  the  retirement  of  Mr.  Pitt's  administration,  he  was  advanced  to  the  post 
of  Lord  High  Chancellor.  On  the  accession  of  the  Whiffs  to  power,  he  resigned 
the  Great  Seal  Feb.  7th,  1806,  giving  place  to  Lord  iSs^e.  He  resumed  it 
April  1st,  1807,  from  which  time  ne  maintained  his  seat  on  the  woolsack  till  April 
dOth,  18Sf7,  being  altogether  a  period  of  nearly  twenty-five  years,  a  larger  service 
than  was  adlotted  to  any  of  his  predecessors.  It  was  so  long  as  to  be  called  in 
derision  by  Jeremy  Bentham,  "  the  reign  of  John  the  Second."  The  cases  in 
which  he  gave  judgment  occupy  upwuds  of  thirty  volumes.  They  abound  in 
leaminff  and  in  ue  results  of  a  keen  and  discriminating  mind,  directed  by  indus- 
try and  consoientiousness.  He  died  Jan.  13th,  1838.  See  London  Law  Mag. 
voL  XX.  pp.  48-87,  342-84 ;  xxL  pp.  56-87,  344-71 ;  28  Amer.  Jurist,  41-^ 
281-340.  See,  also,  post^  p.  209,  Abingdon  v.  Butter^  where  Lord  Thurlow  paid 
Sir  John  Scott,  when  Solicitor  Creneral,  a  striking  tribute :  ^  I  remember  a  case 
from  Ireland,**  he  said,  *<  though  I  cannot  give  you  the  name  of  it,  where  the  So- 
licitor Greneial  peisuaded  me,  right  or  wrong,  to  come  to  that  determination.** 

(a)  It  seems  that  the  court  will  in  no  case  interfere,  upon  an  interlocutoiy  appli- 
cation, to  prevent  a  party  from  enforcing  a  legal  right,  without  putting  the  party 
applying  upon  such  terms  as  will  enable  the  court  to  do  justice  to  the  party  re- 
strained in  the  event  of  the  plaintiff  in  equity  &ilin^  to  make  out  a  case  for  equi- 
table relief  at  the  hearing.    Sauxter  v.  FhsUrj  1  Craig.  &  Phil  299. 
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laid  out  a  great  deal  in  improvements.  The  remainder-man,  who 
mig^ht  have  given  a  new  lease,  has  confirmed  the  estate  by  accepting 
rent ;  besides  he  has  sworn,  he,  did  not  mean  lessee  should  be  dis- 
turbed; and  600/.  i^as  expressly  allowed  for  Plaintiffs  interest. 
There  might  be  much  doubt  even  at  law,  whether  this  did  not 
amount  to  a  confirmation ;  and  under  these  circumstances  even  a 
jury  would  not  permit  him  to  recover  possession  ;  which  would  be  to 
pervert  the  law  to  the  purposes  of  fmud.  Lord  Mansfield  has  often 
giv^n  opinions  to  this  purpose,  particularly  in  Goodright  v.  StraphaUy 
Covrp.  201 ;  where  it  was  determined  that  re-delivery  by  fenie  after 
the  death  of  haron  of  their  joint  deed,  affecting  her  land,  binds  her 
without  re-execution ;  and  circumstances  alone  may  be  equivalent  to 
re-delivery.  This  judgment  was  founded  upon  Co.  Litt.  36  ;  2  Roll's 
Abr.  4nd  Perkins.  But  there  must  be  an  Equity  for  somebody  in 
respect  of  this  sum  given  as  a  consideration  for  allowing  this  lease  to 
be  valid ;  which  must  be  refunded,  if  the  condition  is  not  compUed 
with.  The  sole  question  is,  whether  Defendant  shall  be  permitted  to 
proceed  at  Law,  till  he  puts  in  the  answer. 

Mr.  Lloyd,  for  Defendant.  This  motion  must  be  refused  with 
costs.  The  Defendant  purchased  this  estate,  not  expressly  subject  to 
this  lease ;  but  to  be  subject  in  general  to  the  leases  then  existing 
upon  it,  and  in  his  answer  to  the  original  bill  denies  the  allowance. 
The  sole  question  is,  whether  a  tenant  for  life  having  a  power  to  lease 
reserved  the  real  value  of  the  estate,  which  he  had  power  to  reserve ; 
we  insist  he  has  not  It  is  ruled  by  Lord  Hardwicke,  2  Yes.  19, 
that  where  an  injunction  has  been  dissolved  upon  the  merits,  there 
cannot  be  a  new  one  without  a  particular  case  (1.)  This  applica- 
tion was  not  made  till  the  cause  was  within  ten  days  of  trial ;  and 
they  now  come  upon  an  amended  bill  filed  only  last  term,  to  which 
we  have  appeared.  But  the  mere  act  of  filing  an  amended  bill  is 
not  sufficient.  They  do  not  swear  the  facts  could  not  have  been  put 
in  the  original  bill.  Your  Lordship  thought,  it  was  a  mere 
question  of  law ;  and  if  they  *have  a  right  at  law,  they  may  [  *  32  ] 
make  use  of  it  at  the  trial. 

Solicitor  General,  in  Reply.  The  rule  in  Yesey  is  misapplied. 
The  injunction  was  not  dissolved  upon  the  merits,  except,  as  they 
then  appeared.  The  true  question  is,  whether  in  Equity  the  pur- 
chaser will  not  be  considered  as  having  bargained  with  the  vendor, 
that  he  will  not  disturb  this  lease.  The  vendor  purchased  this  for 
the  lessee ;  always  accepted  the  rent ;  never  meant  to  disturb  It ;  and 
made  an  allowance  for  it. 

Lord  Chancellor.     There  is  no  pretence  for  it. 

The  Motion  was  refused  with  costs. 


1.  Whxre  an  injunction  has  been  dissolved  on  the  merits  disclosed  in  the  an- 
swer, it  would  be  absurd  to  hold  that  the  plaintiff,  merely  by  amending  his  bill, 
could  revive  the  injunction,  as  of  course ;  (BUs»  v.  Boscaweh,  2  Ves.  &  Bea.  108 ; 
Mmris  V.  Kennedy,  11  Ves.  567 ;]  to  obtain  a  renewal  of  tins  summary  interfer- 
ence of  equity,  a  special  application,  showing  the  amendments  to  be  material,  is 

(1)  BUu  V.  Boscawen,  2  Ves.  Sl  Bea.  101.    See  the  references,  |io«f,  vol  xL  569. 
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necessary  on  the  part  of  tlie  plaintiff  ( V^pan  y.  MorUodCj  2  Miiev.  478,)  which 
application  will  succeed  when  the  defendant  is  dilatory  in  answering  the  amended 
bUL  MUhmjft  V.  Law,  13  Ves.  324;  Edwards  v.  Edwards,  2  Dick.  755;  Stat- 
ham  V.  Hughes,  2  Sim.  &  Stu.  382. 

2.  In  the  report  of  th^  Solicitor  General's  reply  in  the  principal  case,  the  state- 
ment that,  the  rent  of  the  demised  premises  had  oeen  received  by  the  lessee  is  a 
manifest  oveiaight ; — the  ronoifufer-man,  no  doubt,  was  meant 
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[1789,  July  9, 10,  la] 

Account  decreed  against  a  trustee,  who  having  engaged  the  trust  properly  in  an 
adventure,  afterwards  renounced  it  for  the  trust,  and  declared  it  to  be  on  his 
own  account    Though  no  part  of  the  trust  money  actually  laid  out  (a) 

Trustees  not  answerable  for  having  applied  the  trust  property  even  to  what  turned 
out  a  losing  adventure  if  without  nuud  or  ne^lic^nce,  [p.  41.] 

Trustee  not  answerable  for  having  engaged  the  mmnt's  name  in  an  adventure,  if, 
afraid  of  the  consequences,  he  does  not  engage  the  property.  Contra  Morton 
EdetrCs  case  in  the  House  of  Lords.  Trustee  having  engaged  trust  property 
in  an  adventure  caimot  sell  either  to  himself  or  another,  Q>.  42.] 

The  Court  views  trustees  with  jealousy ;  and  in  case  of  two  estates,  one  in  trust, 
the  other  belonging  to  the  trustee,  will  not  permit  him  to  act  for  his  own  or 
infantas  benefit,  es  ne  pleases.  Release  after  a  general  assignment  no  answer 
to  the  assignee,  if  notice.  Defendant's  knowledge  that  assignee  was  on  many 
occasions  a  trustee  for  assignor  may  be  sufficient  to  afiect'him  with  notice,  [p,  43.] 

Compromise  with  a  man  in  gaol,  tiiough  not  at  the  suit  of  the  party  with  wTiom  it 
is  made,  not  to  stand,  [p.  43.] 

Smithson,  sen.  was  seised,  and  possessed  of  several  freehold  an)i 
leasehold  parts  of  Berkeley  colliery  in  Durham,  together  with  the 
way-leaves,  wagon-ways,  steaths  (1),  and  other  accommodations 
appertaining  to  them,  in  partnership  with  Humble ;  who  was  also 
settled,  and  possessed  in  his  own  right  of  other  freehold  and  lease- 
hold parts  of  the  same  colliery.  The  keel  trade,  namely  the  keels 
or  barges,  and  the  profits  arising  from  fitting  (2)  the  coals,  and 
conveying  them  to  the  ships  belonged  exclusively  to  Smithson  alone. 
Smithson  died  in  1766,  having  devised  his  moiety  of  the  said  col- 

(a)  A  trustee  is  never  permitted  to  make  any  profit  to  himself  in  any  of  the 
concerns  of  his  trust  On  the  other  hand,  he  is  not  liable  for  any  loss  which 
occurs  in  the  discharge  of  his  duties,  unless  he  has  been  guilty  of  negligence, 
malversation,  or  firau£  Shephard  v.  Tawgood,  1  Turn.  &l  K.  379 ;  1  Story,  Eq. 
Juris.  §§  316,  465, 1211 ;  Eeed  v.  JVbrru,  2  Mylne  &  Craig,  361.  Likewise,  a 
partner  is  bound  to  act  expressly  for  the  benefit  of  the  partnership,  and  to  use  the 
partnership  property  for  the  benefit  thereof,  and  not  otherwise.  Story,  Partnership, 
§§  174, 175.  See,  particularly.  Story  on  Ajg:ency,  §  210-214,  where  the  general  doc- 
trine on  this  subject  is  shown  to  exist  in  mil  force  in  the  Roman  law,  as  well  as  in 
the  English  and  American  jurisprudence.  4  Kent  Comin.'438,  (5th  edit)  and  the 
cases  cited;  2  Kent  Comm.  230, 31  and  note;  1  Lomaz  Digest,  255—259;  3 
Sugden  on  Vendors  and  Purchasers,  226 — 229  (6th  American  editA  and  the 
American  cases ;  Jennuon  v.  Hap^ood,  7  Pick.  1 ;  Sweet  v.  Jacodu,  6  Paige,  355 

(1)  Places  on  the  bank  of  the  nver,  whence  the  coals  are  shot  into  barges  to 
he  conveyed  to  the  ships. 

(2)  t.  e.  Shooting  coals  from  the  steaths  into  the  keels. 
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lieiiesy  with  all  his  interest  in  the  way-leaves,  wagon-ways,  steaths, 
keek,  <&c.  and  all  his  ready  money,  debts  to  be  called  in,  and  his 
iron  chest  to  his  two  sons-in-law,  Moore  and  Stafford,  and  his  two 
clerks,  Nicholson  and  Waterland,  who  had  principally  carried  on 
the  business  for  him,  and  whom  he  desired  to  be  retained  for  that 
purpose,  in  trust  for  his  three  grand-children,  till  they  should  attain 
the  age  of  21 ;  to  carry  on  the  said  collieries  in  the  same  man- 
ner he  had  done;  and  to  use  his  keek,  way-leaves,  &c. ;  and 
not  to  advance  or  ky  out  any  more  money  upon  the  said  col- 
lieries without  the  consent  of  all  the  trustees,  or  the  survivors; 
but  after  deducting  the  necessary  expenses  of  carrying  it  on, 
and  of  maintenance  for  the  devisees,  to  ky  out  the  surplus  upon 
security  at  interest  for  hk  three  grand-children,  to  be  paid  them  at 
the  age  of  21,  with  a  bequest  over,  if  they  should  die  before  that 
age.    The  keek  and  the  profits  of  that  trade  he  gave  exclusively  to 
his  grandson  Smithson,  one  of  the  devisees.     After  the  death  of  the 
testator,  the  trustees  carried  on  the  trade  under  the  will  in  partner- 
ship with  Humble.    Soon  after  in  1766,  Moore  and  Waterland 
being  dead.  Humble,  Nicholson,  and  Stafford  entered  into  an  agree- 
ment by  deed,  to  carry  on  the  collieries  the^  had,  and  any  other 
they  should  take,  in  partnership.    In  1768  Humble  agreed  to  pur- 
chase another  colliery,  called  Topt-hill,  when  the  exkting  lease 
should  expire  in  1769.     Upon  that  account  his  purchase  was  not 
completed  till  the  30th  of  July,  1770,  when  a  fine  was  levied.    The 
purchase-money  was  4185Z.  to  be  paid  by  instalments  of  IIWL 
every  year,  till  the  whole  should  be  paid  off.     Upon  the  6th  of 
April,  1770,  they  began  to  work  thk  new  coUiery,  and  continued  to 
work  it  with  the  Berkeley  colliery ;  and  in  consequence  of  a  regula- 
tion among  the  trade,  that  only  a  limited  quantity  of  coal  should  be 
raised ;  the  same  quantity,  that  befcHfe  was  sent  from  the  Berkeley 
coUiery  alone,  was  afterwards  supplied  by  both.     Upon  the  31st  of 
July,  1770,  a  deed  was  executed  by  Stafford,  renouncing  any  con- 
cern in  the  Topt-hill  colliery  in  right  of  the  trust  estate ;  and  declar- 
uig,  that  his  interest  in  it  was  upon  his  own  account.     Smithson, 
being  on  very  bad  terms  with  his  uncle  Stafford,  in  1786^  filed  a  bill 
calling  on  him  to  account  for  a  third  of  a  moiety  of  the  profits  of 
the  Topt-hill  colliery,  and  all  the  profits  of  -fittage,  &.c. ;  and  after- 
wards made  a  general  assignment  of  all  hk  property,  r^  and  per- 
sonal, to  the  Plaintiff;  and,  being  in  very  bad  circumstances,  was 
arrested  at  the  suit  of  an  inn-keeper  for  162. ;  and  a  detainer  was 
lodged  against  him  for  another  smaU  debt.     While  he  was  in  prison, 
a  treaty  was  set  on  foot  for  a  compromise  between  his  unde  and 
him,  which  after  a  delay  of  two  years,  occasioned  by  the  claim 
Plaintiff  would  have  by  the  assignment,  was  completed ;  and  Smith- 
son  executed  a  release  to  'Stafford,  in  considemtion  of  600L  with 
part  of  which  sum  he  was  set  at  liberty.    The  Plaintiff  filed  a 
supplemental   bill.      The   Defendant  was  himself  entitled  to  the 
other  two  thirds  of  the  collieries  devised  by  assignment  of  his  son, 
one  of   the  devisees,  and  of  the  representatives  of  the  other. 
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who  was  dead.  It  was  proved,  that  the  Plaintiff  was  a  trustee  for 
Smithson  in  several  transactions;  and  that  Defendant  knew  that 
Plaintiff  had  sold  some  houses  for  him. 

Solicitor  General  and  Mr.  Mttford,  for  Plaintiff.  This  compro- 
mise will  not  interfere  with  the  relief  prayed,  because  exeouted  in 
such  a  manner.  It  is  proved,  that  Defendant  knew  Plaintiff  had 
acted  as  agent  for  Smithson  on  several  occasions ;  and  his  knowl- 
edge of  the  assignment  occasioned  by  the  delay  of  the  compromise. 
Therefore  he  is  affected  with  notice.  If  Smithson  had  not  made 
that  assignment,  which  was  general,  he  would  himself  have  been 
entitled  to  the  account  of  the  profits  of  this  colliery,  which  was 
taken,  and  improperly  given  up  by  the  trustees.  Testator  intended, 
his  collieries  should  be  carried  on  for  the  benefit  of  the  devisees ; 
but  the  working  the  Topt-hill  colliery  was  exceedingly  prejudicial  to 
those  of  Berkeley ;  for  the  quantity  of  coals  to  be  sent  to  the  Lon- 
don market  being  limited  in  consequence  of  the  regulation  of  the 
trade,  and  the  two  collieries  being  in  consequence  of  the  agreement 
of  1766,  between  Humble  and  the  trustees,  considered  and  worked 
as  one,  the  same  quantity  of  coals,  which  might  have  been  got  from 
Berkeley  alone,  were  after  that  taken  from  both ;  and  consequently 
the  Berkeley  colliery  was  not  worked  out  so  soon,  and  so  a  greater 
expense  caused  to  the  proprietors.  Besides  the  way-leaves  and 
other  accommodations  of  the  Berkeley  were  exceedingly  convenient 
if  not  absolutely  necessary  for  working  the  Topt-hill.  The  agree- 
ment between  Humble  and  the  trustees  was  probably  to  prevent  the 
separation  of  those  parts  of  the  colliery,  which  Humble  held  in  part- 
nership vnth  the  trust  estate,  from  those,  which  he  had  in  his  own 
right.  That  deed  was  intended  to  carry  on  the  collieries  in  partner- 
ship, and  to  take  new  leases  of  collieries,  way-leaves,  &c.  It  is 
only  necessary  to  inquire,  whether  this  colliery  was  taken  for  the 
purposes  of  that  agreement.  It  was  recited  in  the  instruments,  that 
it  was  taken  on  the  footing  of  the  partnership,  which  was  for  the 
benefit  of  the. trust  estate,  not  for  their  own ;  therefore  to  be  worked 
in  moieties  for  Humble  and  the  trust  estate.  It  certainly  was  man- 
aged for  the  trust  till  execution  of  the  deed  of  renunciation,  which 
was  subsequent  to  the  time  of  beginning  to  work  the  colliery ;  and 
there  was  no  reason  to  execute  that  instrument,  unless  it  was  con- 
sidered, that  the  right  did  before  exist  in  the  cestui  que 
[  *  35  *]  trust.  The  renunciation  *  was  upon  terms  stipulating 
benefits  for  the  trust  estate.  It  was  clearly  a  species  of 
bai^iain  between  Humble  and  the  trustees  acting  for  themselves. 
The  way-leaves  obtained  by  persons  interested  in  Smithson's  col- 
lieries could  only  be  used  by  those  claiming  under  them ;  therefore 
to  work  the  Topt-hill  it  was  necessary,  that  new  way-leaves  should 
be  provided,  or  that  it  should  be  workecl  with  the  other.  A  trustee 
is  not  to  deal  for  his  own  benefit  with  himself.  This  Court  will 
make  him  answerable  for  the  consequences,  whether  an  advantage 
or  a  loss.  The  parties  knew  that  rule ;  for  they  recite,  that  the 
trustees  doubtful  of  the  success  of  the  undertaking  declined  engag- 
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ing  the  trust  estate  therein.    It  is  proTed  by  Humble  aiid  others, 
that  the  colliery  had  been  effectually  won  before ;  all,  that  remained, 
was  what  is  called  the  second  working ;  which  consiBts  in  digging 
out  the  pillars,  which  had  been  left,  after  the  first,  to  support  the 
roof;  but  which  are  much  larger  than  necessary  merely  for  that; 
this  being  the  usual  way  of  working  coal  mines ;  and  attended  with 
no  hazard ;  except,  that  they  must  take  certain  precautions  against, 
.  what  they  call,  creeps  and  thrusts;  the  former  being  where  the 
damage  arises  at  the  bottom;  the  latter  where  the  roof  fiJls  in. 
Upon  the  day  of  the  renunciation  it  was  capable  of  being  worked 
to  advantage.     Defendant  ought,  if  he  meant  to  deny  this,  to  show, 
that  at  the  time  of  this  agreement,  a  survey  had  been  taken  of  the 
state  of  the  colliery,  and  that  it  would  be  attended  with  hazard. 
Any  trustee  meaning  to  act  fairly  would  have  done  so.     He  does 
not  say,  that  any  thing  arose  previously  to  alter  the  case.     He  veas 
not  apprehensive  of  engaging  the  trust  property  in  an  adventure ; 
for  he  did  engage  it  in  another  coUiery,  cailled  Hag-green,  which  he 
was  to  win,  as  well  as  work,  which  is  much  more  hazardous.     Sup- 
posing the  trust  estate  to  be  entitled  to  a  moiety  of  the  profits  of 
the  colliery,  the  question  of  fittage  follows  of  course.     Under  the 
will  Defendant  could  not  have  fitted  any  part  with  his  own  keels. 
That  being  contrary  to  the  will,  he  must  have  accounted  for  all  the 
profits  of  the  transaction.    Supposing  the  other  question  determined, 
there  is  no  difference  between  the  Topt^hill  coUiery  and  the  others, 
in  which  testator  was  engaged. 

Mr.  MamfitU  and  Mr.  Scafe^  for  Defendant.  If  the  release  was 
fairly  obtained,  and  no  notice  of  the  assignment ;  that  is 
an  answer  to  the  bill.  It  was  perfectly  fair ;  *'not  sohci-  [  *36  ] 
ted  by  the  Defendant ;  but  it  was  by  Smithson,  and  by 
many  for  him ;  and  was  considered  as  an  act  of  bounty  to  a  nephew. 
There  is  nothing  in  the  assignment,  that  can  include  this  demand : 
nor  notice  to  the  Defendant,  that  it  did.  He  knew  some  houses 
were  sold  by  Phiintiff  acting  as  agent  for  Smithson ;  but  nothing 
more.  This  demand  being  of  so  peculiar  a  nature,  such  a  release 
is  not  undone  by  this  assignment  and  such  notice.  There,  is  no 
case,  where  a  trustee  has  been  called  «on  to  account  for  the  profits 
of  an  estate  bought  with  his  own  money,  and  worked  at  his  own 
risk.  There  is  a  talk  of  damage  to  the  trust  estate  in  the  bill  and 
evidence,  but  none  proved.  If  he  had  pursued  any  conduct  injuri- 
ous to  it,  he  as  a  trustee  might  be  made  to  answer  for  it ;  but  this 
bill  does  not  apply  to  such  a  case ;  being  confined  to  an  account  of 
a  third  of  a  moiety  of  the  profits  of  the  coUiery,  and  aU  profits  of 
fittage.  If  the  demand  is  to  be  made  out  at  aU,  it  must  be  upon  the 
words  of  the  will.  The  trusts  are  to  carry  on  the  collieries  of  the 
testator,  and  use  his  keels  as  he  had  done ;  but  there  is  nothing  au- 
thorising them  to  take  a  lease  of  much  less  to  purchase  any  new 
colliery ;  but  the  direction  to  put  out  to  interest  for  the  benefit  of 
his  grand-children  all  the  surplus  remaining,  after  deducting  the 
necessary  expenses  of  the  said  colliery,  shows  clearly  an  intention, 
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that  the  trastees  should  not  think  of  embarking  in  any  new  under- 
taking for  the  trust :  but  they  might  at  their  own  risk. 

Lord  Chancellor.  You  had  better  consider  it  upon  the  words 
of  the  will.  It  says,  they  are  not  to  lay  out  any  more  money  upon 
the  colliery  without  consent  of  all  the  trustees,  from  which  seems  to 
be  implied,  that  with  the  consent  of  aU  it  might  be  done ;  and  there 
seems  to  be  no  other  way  but  by  taking  new  leases. 

For  Defendant.  One  great  article  is  for  employing  workmen,  an- 
other for  steaths,  another  for  keels  and  barges ;  but  not  to  engage 
in  new  collieries.  The  words  "said  collieries"  go  through  the 
whole  will.  That  express  direction  to  put  out  the  surplus  money  to 
interest  would,  even  if  there  had  been  no  express  restriction  against 
taking  new  collieries,  have  amounted  to  one.  They  had  no  author- 
ity to  do  so,  especially  in  this  hazardous  trade. 
[  *37  ]  *Lord  Chancellor.  They  surely  might  have  taken 
new  leases  of  steaths. 

For  Defendant.  If  it  became  necessary  for  the  collieries  they 
had  in  trust  to  provide  new  steaths,  keels,  &c.  they  might  do  so ; 
not  otherwise.  They  might  do  any  thing  absolutely  necessary  for 
carrying  on  those  collieries,  but  could  not  embark  in  a  new  adven- 
ture. This  is  not  a  trust  estate  under  the  will.  To  make  it  so,  this 
supposed  damage  is  taken  in  aid  to  make  Defendant  a  trustee  for 
Smithson ;  but  that  will  not  help  the  question.  Suppose  the  trust 
estate  had  suffered ;  the  trustee  must  make  good  any  injury  done  to 
it  by  his  imprudent  conduct ;  but  that  would  not  give  any  demand 
on  this  colliery.  Suppose  it  taken  without  any  reference  to  the 
trust ;  and  that  mischief  happened  to  the  trust  estate ;  the  new  cdi- 
liery  could  not  be  expected  to  answer  it ;  but  the  trust  estate  would 
notwithstanding  have  a  competent  remedy :  therefore  the  question 
of  damage  has  nothing  to  do  with  that  of  trust  The  question  is, 
whether  there  is  any  thing  in  the  case  to  determine,  that  the  Topt- 
hiU  colliery  was  taken  and  worked  for  the  trust  estate ;  and  so  taken, 
that  it  could  not  be  given  up,  so  as  to  be  separated  from  it,  and  to 
be  taken  for  the  benefit  of  the  trustee  himself.  In  the  partnership 
deed  .of  1766,  there  is  nothing  of  the  trust  estate ;  but  I  do  not  dis- 
pute, that  it  was  in  their  contemplation  at  the  time.  There  is  no 
proof  this  colliery  was  ever  worked  for  the  trust  estate,  and  it  is  de- 
nied in  the  answer.  The  agreement  of  1766  was  not  with  a  partic- 
ular view  to  the  trust  estate.  When  Humble  took  this  lease,  he 
took  it  under  the  idea,  that  by  the  deed  of  1766,  he  was  bound  to 
take  it  for  himself,  Nicholson  and  Stafford.  ,The  day  after  the  title 
was  complete,  the  renunciation  as  to  the  trust  took  place.  If  they 
were  obliged  to  take  it  on  account  of  the  trust,  it  could  only  be  by 
the  deed  of  1766 ;  for  the  will  forbids,  or  at  least  does  not  direct, 
them  to  do  so.  Half  of  the  purchase-money,  which  was  a  conside- 
rable sum,  was  to  be  paid  by  the  Defendant  (1).  If  that  colliery 
had  gone  to  ruin,  and  the  Defendant  had  been  brou^t  to  account 
for  2000/.,  laid  out  upon  it,  he  would  have  been  told,  he  could  not 

(1)  The  consideration  for  Nicholson's  share  was  his  superintending  the  worL 
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thus  adventure  the  trust  money.    He  understood  that^  and  deter- 
mined not  to  engage  it.    If  he  had  parted  with  the  trust  money,  it 
might  be  said,  that  if  he  made  great  advantage  of  it,  he  should  ac- 
count for  that,  though  he  should  not  be  cleared  in  case  of  a  loss. 
But  it  is  not  so ;  the  first  instalment  upon  the  3d  of  March  was  paid 
with  his  own  money ;  it  is  not  pretended  that  it  was  with  the  trust 
money.    It  was  an  actual  purchase  subject  to  risk  fnxn  its  nature, 
in  which  a  trustee  was  not  at  hberty  to  adventure.     If  he  had  con- 
sulted a  lawyer,  he  would  have  been  told  so ;  and  when  the  thing 
was  entire,  and  nothing  advanced  out  of  the  trust  estate,  it  was  com- 
petent to  him  to  say,  he  would  not,  though  he  had  intended  it,  but 
would  embark  in  it  on  his  own  account     If  the  trustees  had  ex- 
pressed it  to  have  been  taken  on  the  trust  account,  they  would  have 
been  wise  in  putting  an  end  to  it ;  and  were  competent  to  do  so, 
having  created  the  obligation.    Any  man  in  his  senses  would  have 
retracted.     One  creep  is  proved,  whereby  seven  or  eight  acres  were 
lost    The  manner  of  the  transaction  is  strongly  in  his  favor.    Though 
he  would  not  engage  the  trust  property  in  this  uncertain  adventure, 
he  stipulated  for«it  every  advantage  he  could  by  stipidating  for  a 
compensation  for  the  use  of  the  way-leaves,  &c. ;  timt  3000  chal- 
drons should  be  fitted  in  the  keels  of  the  trust  estate ;  and  that 
Humble,  who  had  a  right  to  carry  down  those  wa^-leaves  6000'Chal- 
drons  fipom  the  Leefield  colliery,  belonging  to  him  in  his  own  right, 
should  be  restrained  from  the  exercise  of  that  right  during  the  work- 
ing of  the  Topt-Hill ;  fnxn  which  the  same  quantity  was  to  be  carried 
down  them.     The  other  trustee  acted  in  concert  with  Defendant. 
The  profits  of  fittage  would  have  been  much  smaller,  if  the  price  of 
coals  had  continued  as  in  1770 ;  but,  by  what  those  in  the  trade  call 
a  regulation,  and  others  call  a  combination,  the  price  was  raised ; 
and  consequently  the  profits  increased :  therefore  it  was  not  to  be 
considered  at  the  time  as  a  very  advantageous  bargain,  and  that  De- 
fendant was  induced  by  that  circumstance  to  renounce  for  the  trust, 
and  take  it  himself.  , 

Lord  Chancellor.  The  great  difliculty  is  as  to  his  having  taken 
it  himself.  Can  a  trustee  abandon  the  interest  of  an  infant  cestui 
que  truMt  to  himself?  Your  agreement  must  go  to  that  point  Sup- 
posing he.  had  been  directed  by  the  will  to  lay  out  the  money  in 
land ;  if  having  made  a  baigain,  he  thought  fit  afterwards  to  aban- 
don it,  there  could  be  no  question  about  it  It  would  be 
considered,  *  that  he  had  made,  what  he  afterwards  thought  [  *  39  ] 
to  be  an  improvident  baigain.  But  the  doubt  is  upon  his 
having  taken  it  himself,  and  made  advantage  of  it. 

For  Defendant  The  general  rule  is,  that  a  trustee  having  an 
estate  in  his  hands  cannot  deal  with  that  estate  for  his  own  advan- 
tage ;  but  there  is  no  case,  that  if  a  trustee  makes  a  bargain  for  the 
in&nt,  and  afterward  thinks,  there  is  good  reason  to  abandon  it  for 
the  infant,  and  take  it  himself,  he  may  not  do  so.  But  I  might  ad- 
mit that ;  for  what  I  found  myself  upon  is,  that  there  is  no  direcdcm 
in  the  will  of  that  sort:  if  there  was,  it  might  be  otherwise.    This 


39  WIULINSON   V.  STAFFORD.  [1789. 

\ 

is  no  otherwise  taken  for  the  trust,  than  as  Humble  thought  himself 
bound  by  the  deed  of  1766  to  take  it  for  the  partnership ;  and  they 
recite,  that  they  thought  themselves  bound,  when  they  came  to  talk 
of  it;  but  it  was  never  worked  for  the  trust  It  is  said,  but  not 
proved,  that  they  had  taken  another  cdUery  for  the  trust.  I  should 
not  have  been  sorry  to  have  had  that  fully  explained ;  for  in  &ct 
there  was  a  lease  of  a  coUiery  with  liberty  to  determine  the  lease,  if 
he  should  find  it  not  workable ;  which  is  very  different  from  this. 
But  the  question  of  fittage,  if  the  other  question  should  be  doubtful, 
does  not  follow  the  right  to  the  coUiery.  Defendant  W3S  a  fitter; 
and  there  is  nothing  to  restrain  him  firom  carrying  on  his  own  trade, 
because  he  took  a  trust  A  trustee  cannot  be  prevented  by  the  cir- 
cumstance of  being  so  from  carrying  on  his  own  trade.  Suppose 
the  colliery  was  taken  for  the  trust,  he  might  certainly  employ  his 
own  keels  or  those  of  any  other  fitter.  If  he  had  taken  the  colliery 
fraudulently  with  a  view  to  take  advantage  in  fitting,  it  might  be 
said,  it  was  a  breach  of  trust  with  a  view  to  the  profits  of  fittage : 
but  he  acted  in  his  regular  business ;  and  there  was  no  trust  upon 
him  to  employ  the  keels  of  the  testator,  except  as  to  the  Berkeley 
colliery.  As  to  the  damage,  it  is  scarcely  made  out  by  evidence, 
that  any  did  arise  to  the  Berkeley ;  it  was  worked  out  in  seven  or 
eight  years  after.  The  delay  was  occasioned  by  the  regulation ;  and 
was  compensated  by  a  sale  at  a  better  price.  Their  being  woriced 
as  one  colliery  made  no  difference ;  for  when  the  regulation  took 
place,  a  greater  portion  of  coals  was  allotted  to  them  on  that  account 

This  cannot  be  conndered  as  a  security  under  the  will ;  for 
[  *'40  ]     2000Z.  was  sunk  in  the  purchase.     It  is  more  *  hazardous 

than  a  new  colliery  on  account  of  the  thrust  and  creeps ; 
and  more  expensive  fi^om  the  timber  necessary  to  support  the  roof: 
therefore  he  would  not  have  been  justified  in  doing  it  with  the  trust 
property.  The  lease  was  granted  to  Humble  alone :  Defendant  was 
net  mentioned  except  in  the  deed  of  the  3 1st  July,  wherein  he  de- 
clines engaging  the  trust  money. 

Lord  Chancellob^  I  have  no  doubt  about  the  case.  The  tes- 
tator was  possessed  among  other  things  of  these  two  articles  of  prop- 
erty ;  an  interest  in  coal  mines  consisting  of  several  freehold  and 
leasehold  collieries  in  partnership  with  Humble ;  who  also  had  some 
freehold  and  leasehold  collieries  of  his  own :  in  fact  all  the  testator's 
interest  in  the  colUeries  was  carried  on  in  partnership  with  Humble ; 
and  they  mutually  communicated  their  private  interests  to  each 
other.  They  were  under  no  contract  of  perpetual  duration ;  but  it 
was  a  voluntary  contract,  that  had  proceeded  down  to  the  time  of 
making  of  his  will,  and  even  down  to  his  death.  These  interests 
consisted  not  only  of  the  coals  to  be  taken  fix>m  each  estate  respect- 
ively, and  in  common ;  but  also  of  the  several  accommodations  of 
way-leaves,  steaths,  &c.  He  had  also  an  interest  in  the  keel  trade ; 
that  is  that  establishment  of  vessels,  by  which  the  coals  are  con- 
veyed to  the  ships,  for  which  there  is  a  customary  payment.  This 
branch  of  the  trade  was  exclusively  his ;  Humble  had  nothing  to  do 
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with  it.     By  his  will  he  bequeathed  all  his  estate  to  trustees.     It  is 
immaterial  to  state  more  of  it,  than  is  in  question  in  this  cause.     He 
gave  all  his  interest  in  the  collieries,  with  the  accommodations  I  have 
mentioned,  to  trustees  upon  trust ;  first,  for  the  maintenance  of  his 
three  grand-children ;  then  to  carry  on  the  adventure  in  the  same 
manner  he  had  done.     The  adventure  by  the  will  was  to  be  carried 
on,  till  the  devisees  arrived  at  the  age  of  21.     There  were  other 
contingencies  in  the  will ;  as  upon  the  death  of  the  grand-children 
before  21  it  was  to  go  over  to  others  of  the  fiunily ;  and  it  is  neces- 
sary to  remark,  that  it  was  in  his  conten^plation,  that  there  might  be 
an  accumulation.     The  keels  he  gave  to  the  sole  use  of  his  grand-son 
Smithson.     Upon  this  will  it  was  contended,  that  it  did  not  empower 
the  trustees  to  manage  any  colliery,  but  those  testator  had  at  the 
time  of  making  the  will,  or  at  least  at  the  time  of  his 
death;  *'but  that  is  a  very  improbable  idea  to  impute  to     [  *41  ] 
the  testator ;  that,  having  this  sort  of  property,  he  should 
direct  it  to  be  carried  on  at  all,  if  under  restrictions,  which  in  certain 
events  would  be  inconvenient ;  as  if  Humble  should,  not  agree ;  and 
without  his  agreement  it  would  be  impossible  to  be  carried  on  at  all. 
Besides  the  accommodations  were  taken  for  a  general,  not  a  particular 
adventure.    The  testator  directs,  that  all  his  ready  money,  debts  to  be 
called  in,  &c.  together  with  his  iron  chest,  shall  be  given  by  his  ex- 
ecutors to  Nicholson,  his  clerk,  one  of  the  trustees,  to  carry  on  the 
same.    It  then  proceeds  to  say,  '<  I  hereby  order,  that  no  more 
money  shall  be  advanced  for  it  without  the  consent  of  all  the  trus- 
tees, or  the  survivor  of  them ;  but  all  above  the  necessary  expenses 
of  the  colliery  to  be  laid  out  upon  security  at  interest."     Upon  that 
clause  it  cannot  be  contended,  that  it  can  relate  to  any  other  trade, 
than  that  in  which  the  grand-children  were  interested  (for  it  seems 
he  was  engaged  in  two  trades).     Upon  the  face  and  terms  of  the 
wiQ  exclusively  of  the  general  intention,  I  am  of  opinion,  that,  pro- 
vided these  parties  had  without  fraud,  but  with  the  utmost  skill  and 
diligence  they  could  use,  appUed  this  property  even  to  what  had 
turned  out  a  losing  adventure,  they  would  have  been  justified,  (a) 
Bat  it  does  not  depend  upon  the  particular  construction  of  the  wiU 
alone :  for  in  the  year  1766  they  put  the  same  construction  upon 
this  will,  that  I  have  done,  by  entering  into  an  engagement  with 
Humble  of  this  sort :  and  this  is  what  Ae  testator  intended.     As  he 
had  a  power  to  direct  the  manner,  and  did  direct  it,  they  took  it, 
they  were  to  proceed  in  that  manner ;  they  agree  to  carry  it  on  as 
an  improving  and  extending  adventure ;  and  by  so  agreeing  to  carry 
it  on  have  bound  themselves  to  each  other  as  much  and  as  anxiously 
as  possible,  by  mutually  consenting  not  to  take  any  estate  of  that 
sort  separately  from  the  partnership ;  and  that  whoever  took  a  lease 
it  should  be  for  the  mutual  benefit  of  all.     They  were  to  take  way- 
leaves,  &c.  for  the  new  adventure ;  they  took  way-leaves,  which 
were  accommodated  to  the  collieries,  they  had  taken.     With  regard 
to  the  Hag-green  colliery  they  proceeded  upon  this  idea,  and  ac- 

(a)  See,  ante,  p.  43,  note  (a). 
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counted  for  that    They  had  taken  it  with  a  view  to  this  extent  of 
adyenture.     In  1768  a  reversionary  lease  of  the  Topt4iill  cdliery 
was  taken.    It  was  not  worked  out ;  but  consisted  only  of  walls  and 
pillars ;  which  every  person,  who  knows  that  country  and  the  cus- 
tom of  it,  knows,  are  of  a  much  greater  size,  than  is  necessary  for 
the  mere  purpose  of  supporting  the  roof.     It  is  their  manner  of 
working  them ;  and  must  be  done  at  this  risk,  which  frequently  oc- 
casions the  loss  of  many  lives.     This  lease  was  taken  by  Humble  in 
1768.    The  price  was  to  be  subject  to  such  abatement,  as  the  pe- 
culiarity of  the  property  should  require ;  and  was  to  be  discharged 
by  instalments  of  llOOl.  a  year.     In  November  1769  they  took 
possession,  and  began  to  work  it  in  the  April  following.     It  is 
argued  for .  Defendant,  that  the  trustees  had  advanced  no  trust 
money ;   and  there  is  no  proof,  that  {hey  did,  upon  the  subject 
Supposing  that  true,  and  that  Humble  by  the  original  contract  in 
1766  was  bound  to  c<Hnmunicate  this  to  die  trustees,  a  case  might 
arise  new  in  specie,  and  which  may  put  the  Court  to  some  difficulty 
upon  the  supposition^  that  the  original  trust  did  not  warrant  them 
to  embark  the  trust  estate ;  that  they  had  entered  into  an  engage- 
ment to  do  it,  but  did  not  actually  apply  the  trust  money.     I  think, 
if  a  trustee  having  engaged  an  infant's  name  in  an  adventure,  yet 
afraid  of  the  douUe  and  unequal  risk  of  answering  in  one  case  for 
all  the  profit,  and  in  the  other  for  all  the  loss,  does  not  embark  the 
in&nt's  property,  it  would  be  too  unreasonable  to  make  him  answer 
only  for  using  the  infant's  name ;  and  now  I  speak  against  an  ex- 
press authority,  and  that  a  pretty  strong  one,  the  case  of  Morton 
Eden,  which  was  called  a  case  of  a  confederacy ;  and  came  first 
before  Lord  Bathurst,  and  was  carried  to  the  House  of  Lords,  and, 
if  I  do  not  much  mistake  it,  goes  that  length  of  saying,  that  he 
shall ;  but  I  cannot  agree  to  that     But  here  they  engaged  much 
more  deeply ;  for  though  there  was  no  previous  duty  to  embark  the 
infant's  fortune,  yet  they  did  so ;   and  it  is  exceedingly  clear,  that 
such  a  trustee,  having  entered  into  such  an  engagement,  cannot  get 
rid  of  it  by  seUing  to  himself  (1).     But  here,  he  could  not  even  to 
another ;  because  thou^  no  part  of  the  trust  money  was  atctually 
laid  out,  yet  by  the  deed  of  1766  the  infant's  estate  was  appropri- 
ated to  this  purpose.     In  the  agreement  of  1770  the  infant's  way- 
leaves,  &c.  are  made  subservient  to  this  at  an  estimated  price. 
There  is  in  this  case  another  article,  in  which  their  affairs  are 
blended  together  in  such  a  manner,  as  the  Court  will  not  hear  of; 
that  is,  the  general  agreement  of  the  trade,  that  no  more  than  a  lim- 
ited quantity  of  coals  should  be  raised  from  the  infant's  estate  nam- 
inatim.    It  is  plain,  they  dealt  with  the  world  as  if  for  the  infant's 

(1)  As  to  the  purchase  of  trust  proper^  by  the  trustee,  assignees,  solicitor,  or 
commissioner,  under  a  commission  of  Dankruptcy,  &c.,  see  Ex  parte  Hughes  and 
Lactyy  Lister  v.  Lieterj  post,  vol.  vL  617,  625,  631;  Ex  parte  James,  viii.  337; 
Coles  V.  Trecotkiek,  ix.  234;  Ex  parte  Benndt,  x.  381,  and  the  note  iiL  753; 
[£ea{v.JlfcJSef7um,6Louis.R.406;  jReecf  v.  IFamer, 5  Paise,  650 ;  Reedy.JVbr- 
m,  2  M.  &  Craig,  374 ;  Copeland  v.  Merc  Ins.  Co,,  6  Pick.  196 ;  Stoiy,  on  Agency, 
§  210,  and  cases  cited,  ante,  p.  31,  note  (a).] 
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estate ;  and  it  is  remarkable,  that  what  was  allowed  to  be  the  pro- 
duce of  the  two  collieries  should  be  just  equal  to  what  was  before 
the  produce  of  the  Berkeley  alone.    The  Court  will  look  with  great 
jealousy  on  the  conduct  of  trustees ;  and  where  a  person  has  the 
arrangement  and  management  of  two  estates,  in  one  of  which  he  is 
interested  personally,  in  the  other  as  trustee,  the  Court  will  not 
allow  him  to  act  for  his  own  or  the  infant's  benefit,  as  he  pleases,  (a) 
This  therefore  according  to  the  intention  of  the  testator,  accord- 
ing to  the  idea  agreed  upon  as  his  intention  between  Humble  and 
the  defendant,  according  to  the  wiU,  and  in  every  point  of  view  is 
clearly  to  be  considered  as  part  of  the  estate  of  the  in&nt,  and  there- 
fore he  is  entitled  to  an  account  of  the  produce  of  the  colliery ;  and 
is  not  to  be  turned  over  to  a  remedy  agamst  the  trustee  for  the  in- 
jury done  to  the  trust  estate.     Supposing  that  so,  he  must  also 
account  for  such  profits,  as  arose  by  conveying  the  coals  in  other 
keels  than  those  of  the  testator :    for  the  testator  had  a  right  to 
direct,  that  his  keels  should  be  employed,  and  has  done  so.     But  it 
is  said,  the  release  will  stand  in  the  way.     Upon  that  head  I  refer 
to  Defendant's  own  evidence ;  by  which  it  is  proved,  that  the  Plain- 
tiff was  a  trustee  for  Smithson  in  several  transactions ;  and  not  only 
that,  (which  might  be  sufficient)  but  this  assignment  was  the  very 
tlung  talked  of  the  last  time  they  conversed  with  Smithson  in  the 
prison.    The  subject  of  their  conversation  was  the  Plaintiff's  claim ; 
and  after  Smithson  had  been  for  two  years  tampering  with  his  uncle 
for  a  compnxnise ;  it  went  off  on  account  of  this  assignment.     But 
if  that  was  not  so,  I  think,  making  this  compromise  with  a  man  in 
gaol  would  be  rather  obnoxious,  and  it  is  not  such  a  compromise,  as 
ought  to  stand  (1)  (&).    He  must  therefore  account  for  a  third  of 
a  moiety  of  the  profits  of  the  Topt-hill  colliery,  and  for  all  the 
profits,  which  might  have  been  derived  from  the  employment  of 
Smithson's  keels  in  conveying  the  coals  from  both  collieries ;  mak- 
ing all  just  allowances,  and  all  papers  to  be  produced  before  the 
Master.     Reserve  the  consideration  of  interest  and  costs. 


L  One  of  the  points  raised  in  this  cause,  namely,  the  extent  to  which  executors 
in  trust  are  authorized  to  embark  their  testator's  assets  in  trade,  and  the  impor- 

(a)  See  the  masterl)r  judgment  of  Lord  Brougham  in  Dodter  v.  Some$,  2  Myhie 
&  ^een,  664,  where  it  was  decided,  that,  if  a  trustee  mixes  trust  funds  with  his. 
private  moneys,  and  employs  both  in  a  trade  or  adventure  of  his  own,  the  cegttd 
que  trud  may,  if  he  prefers  it,  insist  upon  having  a  proportionate  share  of  the 
profits,  instead  of  interest  on  the  amount  of  the  trust  funds  so  employed, 

(1)  2  Ves.  635,  an  agreemeht  with  a  man  in  gaol  may  be  good,  iSf  having  proper 
assistance  and  advice,  and  in  a  fair  manner. 

(6)  With  regard  to  contracts  with  persons  under  duress,  see  Chittr  on  Contracts, 
207,  (5th  American  from  dd  edit),  with  Mr.  Perkins's  notes ;  Richarason  v.  Duneaut 
3  N.  Hamp.  508.  For  the  manner  in  which  these  are  regarded  in  Equity,  see  1 
Stay,  Eq.  Juris.  §  239,  and  the  cases  cited.  See,  also,  Crw8t  v.  Chruiopher^  5 
Dana,  182;  JIforruon  v.  McLeody  2  Den.  &  Bat  221 ;  Greg^  v.  HarUuy  C.  W. 
Dud.  Eq.  42 ;  Bowm  v.  Ainron,  Llovd  &  6.  Temp.  Sugden,  47 ;  Taylor  v.  Patridc^ 
1  Bibb,  169.  The  Court  looks  with  suspicion  upon  contractif  made  with  persons 
in  situations  which  give  to  the  other  party  an  undue  influence  or  control  over 
them.     Gort  v.  SommaUf  5  Monro,  510. 
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tantly  difierent  consequences  to  creditors  which  may  follow  from  a  Teiy  slight 
difference  in  the  wording  of  a  will  as  to  this  matter,  came  more  fully  under  con- 
sideration in  Ex  parte  RuhanUonj  3  Mad.  157 ;  S.  C.  on  appeal.  Buck,  421.  See 
also  Himkey  ▼.  mmmock.  Buck,  410,  and  Ex  parte  Gartandy  10  Yes.  120.  The 
result  of  these  cases,  on  examination,  will  appear  to  be,  thal^  where  a  testator  has 
directed  a  specific  limited  sum,  (or  a  certain  portion  of  his  property,  of  which, 
althougrh  the  amount  could  not  be  ascertained,  and,  of  course,  could  not  be  speci- 
fied, at  the  time  of  making  his  will,  yet  the  descrintion  is  precise,)  to  be  employed 
in  carrying  on  a  trade ;  tluit  sum,  and  no  more  of  his  assets,  will  be  liable  to  the 
creditors  m  the  trade.  But,  where  the  testator  has  made  his  general  assets  appli- 
cable to  the  purposes  of  such  trade,  the  whole  will  be  answerable  to  the  crediton 
of  the  trade.  If  an  executor  has  exceeded  his  authority,  by  emoloying  a  larger 
portion  of  the  assets  in  carrying  on  a  trade,  in  which  his  deceasea  testator  was  a 
partner,  than  he  vras  authorized  to  do;  should  the  executor  and  the  surviving  part- 
ner become  bankrupts,  the  excess  of  the  assets  so  employed,  ma^  be  proved  by  the 
executor,  as  a  debt  due  to  his  testator's  estate,  under  the  commission  of  bankruptcy ; 
but,  to  the  extent  to  which  the  employment  of  the  assets  was  authorized,  they 
became  part  of  the  capital  of  the  trade,  to  pay  its  debts,  and,  of  courae,  can  never 
be  proved  under  a  commission  against  the  Arm. 

2.  With  respect  to  the  main  question  in  the  principal  case,  there  is  no  one  more 
sacred  rule  of  a  Court  of  Equity,  than  that  which  says,  a  trustee  shall  never  be 
permitted  to  benefit  himself  by  a  dealing  or  contract  in  any  way  connected  with 
his  trust  Ibrhea  v.  Hom,  2  Brown,  430,  S.  C.  2  Cox,  lia  If  any  advantage  be 
made  by  such  dealing,  it  becomes  part  of  the  trust  fimd ;  if  the  speculation  prove 
a  bad  one,  and  was  not  expressly  authorized,  the  trustee  must  bear  the  loss. 
AAfe  V.  FtmUeteaUj  1  Cox,  25.  The  eeshd  que  truH  has  the  option,  either  to  adopt 
the  transaction,  and  take  the  profit,  if  any,  made  thereby;  or  to  reclaim  the  funds 
employed,  with  interest  Ex  parte  ffaUon,  2  Yes.  &  Bea.  415 ;  Hudheote  v.  Hulme^ 
1  Jac.  &  Walk,  131,  and  see,/M»s<,  notes  2, 3, 4, to  Tewv,  The  Eari  ofWxtUertofij 
1  Y.  451.  In  the  case  ot  Morton  Eden  (cited  1  Yes.  Jun.  40)  the  trustee  we  are 
told  had  not  embarked  any  part  of  the  trust  property  in  the  adventure  for  which  he 
was  called  to  account;  and,  if  the  introduction  of  the  name  of  the  infimt  eeafut  que 
tnut  as  a  partner,  was  intended  only  to  facilitate  his  admission  into  the  concern 
when  of  a  proper  age,  to  make  the  trustee  accountable  to  him  for  the  profits,  before 
the  infant  was  exposed  to  any  possibility  of  loss,  seems  hardly  an  example  of  that 
indulgence  towards  trustees,  which,  when  they  have  meant  fau'ly.  Courts  of  Equity 
are  usuall  V  disposed  to  extend,  fyteman  v.  PaHrUe^  3  Meriv.  42.  If,  however,  the 
success  of  the  business,  in  Morton  Eden^s  case,  was  at  all  to  be  ascribed  to  the  use 
of  the  infant's  name,  and  if  a  delusive  appearance  of  substance  was  thereby  given 
to  the  concern,  which  prospered  in  consequence  of  it;  that  circumstance  might, 
perhaps,  explain  the  decision  made.  It  is  certain,  also,  that  any  adult  person  who 
allows  his  name  to  be  used  as  one  of  a  trading  firm,  becomes  responsible  to  the 
creditors  of  that  firm  as  a  partner ;  (see  port^  note  1,  to  £r  parte  Hamper^  17  Y. 
403.);  but,  whether  the  assent  of  an  infant  to  tiie  use  of  his  name  could  under  any 
cireumstances,  entail  the  same  liability  upon  him,  may  be  doubted ;  see  Ex  parte 
Jadcson^  1  Yes.  Jun.  132.  Infancy,  mdeed,  never  authorizes  fraud:  (Evny  v. 
.Nicholas,  2  Eq.  Ca.  Ab.  489;  Ecai  of  Buekinghamshirt  v.  Drwry,  2  Eden,  72; 
Cory  V.  Gertckeny  2  Mad.  49 :)  and  few  minds  w3l  refuse  assent  to  the  doctrine  of 
*  Lord  Cowper,  that,  if  an  infant  be  old  and  cunning  enough  to  contrive  and  cany 
on  a  fraud,  he  ought  to  make  satisfaction  for  it  n^atU  v.  OeMtMU,  2  Eq.  Ca.  Ab. 
515.  It  has  been  further  held,  by  Lord  Thurlow,  that,  when  in  any  transaction, 
wherein  an  infant  is  implicated,  there  appears  fraud,  of  which  the  infant  was  conu- 
sant, he  will  be  as  much  bound  as  an  adult:  Beckett  v.  Cordley,  1  Brown,  558; 
and  Lord  Macclesfield  had  long  previously  declared,  it  is  not  necessary  to  show 
that  an  infant  was  active  in  the  promotion  of  a  fraud,  in  order  to  estop  him  fix»m 
complaining  of  its  eventual  result,  as  that  may  afilect  himself;  it  will  be  enough  if 
it  appear,  uiat  the  infant  was  so  far  privy  to  tJie  fi:aud  that  it  could  not  have  been 
completed  without  his  Imowledge,  and  tiiat  he  did  nothing  to  discountenance  it 
Savage  v.  Foster,  9  Mod.  37.  But,  on  the  other  hand,  it  is  well  settled  that,  an 
infant  cannot  be  made  a  bankrupt:  Ex  parte  Mam^  1  Yes.  &  Bea.  494;  Ex  parte 
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Lmdon,  6  Yes.  440;  Ex  parte  Barwisj  6  Yes.  601:  though,  where  an  infant  haa 
held  himself  out  to  the  world  aa  an  adult  and  tuijunBy  a  commiasion  of  bankruptcy 
inued  against  him  will  not  be  auperaeded  on  petition,  upon  the  aole  ground  or  hia 
then  alleged  infancy;  but  be  wiU  be  left  to  auch  remedy  as  he  may  nave  at  com- 
mon law.  Ex  parte  JFatmni,  16  Yea.  266,  and  see  Ex  pake  HendermmjAYea.  164. 
Upon  the  whole,  it  should  seem  that,  in  order  to  detennine  whether  Morton  EdetCs 
case  is,  or  is  not,  consistent  with  other  authorities ;  it  would  be  neceesaiy  to  have 
it  fimt  decided^  whether,  if  the  speculation  in  that  case  had  proved  a  failing  one, 
the  use  of  the  infanf  s  name  would,  or  would  not,  under  the  particular  cncumstan- 
cea,  have  involved  him  in  any  responsibili^. 

3.  That  a  trustee  cannot  purchase  any  mterests  belonging  to  his  infant  cejfut 
qm  tnuC,  is  well  establish^ ;  for  in  such  a  case  he  would  be  both  buyer  and 
seller:  Muhnmu  ▼.  DOhn,  1  BaU  &  Beat  418;  Cm^beU  v.  fFalker,  5  Yes.  681; 
Sandenon  v.  Walker^  13  Yes.  603:  and  whether  the  price  given  was  at  the  time 
of  sale,  a  fair  one,  or  not,  wiD  make  no  difierence;  the  ceghd  aue  truH  has  a  right 
to  say,  he  will  try  whether  a  better  price  cannot  be  got:  RanaaU  v.  EnringUmj  10 
Ves.  438:  there  is  no  necessily  for  evidence  of  inadequacy  in  such  a  case,  the 
contract  is  interdicted  b^  the  policy  of  the  law.  Morse  v.  Roual^  12  Yes.  372 ; 
Damon  v.  Gardner,  decided  by  Lord  Hardwicke,  T.  T.  1743.    Fonester's  ms. 

4.  The  validity,  or  invalidity,  of  an  instrument  obtained  from  a  person  who  is 
under  confinement,  may  depend  upon  the  particular  circumstances  attending  the 
transaction.    JV%:Mb  v.  Aiefto&,  1  Atk.  409 ;  iZoy  v.  TAe  Z>iiie  o/*  Beai/o 
AtL  193,  and  see  note  2,  to  the  Counteu  of  Strathmore  v.  Botoe$,  ante,  p.  9. 
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[1789,  JuLT  24.] 

The  Court  will  not  keep  money  after  the  party  is  entitled  to  it  even  at  his  request 
Stock  cannot  be  appropriated  to  aupport  of  a  permanent  charity ;  but  must  be 
sold,  and  the  money  appropriated. 

A  PERSON  entitled  at  21  to  money  invested  in  stock  in  the  name 
of  the  Accountant  General  having  attained  that  age  petitioned  to 
receive  a  dividend  only ;  and  Mr.  Lloyd  for  the  petition  said,  it  was 
his  wish,  that  ihe  money  should  still  continue  in  the  name  of  the 
Accountant  General. 

Lord  Chancellor  refused  to  make  such  order,  and  ordered  him 
to  take  the  money. 

Upon  another  question,' Lord  Chancellor.  Stock  cannot  be 
appropriated  to  the  support  of  a  permanent  charity ;  because  in  its 
nature  fluctuating.  The  proper  order  will  be  to  sell  the  stock,  and 
appropriate  the  money  arising  from  the  sale. 

1.  The  Court  of  Chancery  will  not  retain  the  custody  of  money  after  a  party 
haa  become  actually  entitled  to  it,  notwithstanding  the  possibility  that  a  future 
contingent  claim  may  be  set  up,  and  the  par^  who  has  received  the  money  may 
then  1^  bound  to  refund  it  UriffUhB  v.  Smdh,  1  Ves.  Jun.  98,  which  just  cited 
case  was  approved  in  Fawkes  v.  Orcoj,  18  Ves.  132. 

2.  By  the  word  *^  stock,**  used  in  the  statement  of  the  judgment  delivered  upon 
the  second  Question  in  the  present  suit,  must  be  understood,  not  stock  standing  in 
the  name  or  the  Accountant  General,  (as  upon  a  first  perusal  of  the  report  might 
seem  to  be  intended,)  but,  stock  in  trade.    See  2  Hovenden  on  Frauds,  313. 
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ROtflNSON  V.  TAYLOR. 

[1789,  JuiT  25.] 

RxBi7i.Tnfe  tzuBt  for  the  heir  at  law  as  to  the  produce  of  the  sale  of  real  estate, 

not  ezhauated  by  a  tmst,  in  which  it  was  combined  with  the  personaL  (a) 
Two  days'  notice  sufficient  for  a  re-hearing,  [p.  45.] 

Testator  gave  the  residue  of  his  real  and  perwMial  estate  to  his 
execuUNv,  upon  trust  to  sell  the  real,  and  place  the  money  out  at 
interest,  and  thereout  and  out  of  the  remaining  part  of  his  personal 
estate  lo  pay  annuities  and  legacies ;  directing  the  residue  to  remain 
at  interest  during  the  life  of  Mary  Stuart ;  the  interest  for  her  sepa- 
rate use,  if  separate  frc»n  her  husband ;  otherwise  to  accumulate 
until  her  death ;  with  power  to  her  to  charge  his  said  estate  with 
400/.  No  fiurther  trust  being  declared,  the  heir  at  law  was  at  the 
hearing  of  the  cause  (1),  decreed  to  be  entided  to  so  much  of  the 
fund  as  was  produced  by  the  sale  of  the  real  estate. 

Upon  a  petition  to  vary  the  minutes,  the  Solicitor  General  and 
Mr.  Mitfordy  in  support  of  the  right  of  the  personal  representative, 
insisted,  that  the  testator  had  made  his  real  and  personal  property 
an  aggr^ate  fund  for  the  purposes  of  the  trust ;  in  which  case,  they 
contended,  the  personal  representative  had  a  right  to  the  residue  as 
undisposed  of;  and  cited  Ackroyd  v.  Smithson  (2),  from 
[  ♦  45  ]  a  note  of  the  SoUcitor  General ;  and  ♦  Digby  v.  Legard,  (3) 
in  both  which  cases,  they  said,  this  was  determined. 

Mr.  Piggott,  for  the  heir  at  hw,  said,,  these  cases  were  considered 
at  the  hearing. 

Lord  Chancellor  (after  reading  the  note  of  Ackroyd  v.  Smkh- 
ton).  The  general  rule  is,  that  where  property  is  given  for  particular 
purposes  in  trust,  nothing  more  is  subject,  than  those  purposes 
require ;  and  if  not  exhausted,  there  shall  be  a  resulting  trust  for  the 
residue,  after  th6  purposes  are  answered,  as  to  the  real  for  the  heir 
at  law,  as  to  the  personal  for  the  personal  representative.  Ackroyd 
V.  Smithson  differs  from  this  case :  for  there  the  whole  of  the  testa- 
tor's property,  both  real  and  personal,  was  disposed  of;  and  the 
residue  arose  only  by  lapse  upon  the  death  of  some  of  the  legatees. 
But  this  is  claimed  upon  the  particular  words  of  the  will.  Here  the 
personal  estate  would  have  been  sufficient  without  the  aid  of  the 
real ;  and  in  that  case  I  think,  it  would  be  very  hard  to  take  it  from 

SSee  the  subject  of  resulting  trusts  in  2  Story,  Eq.  Juris.  §  1196-1210.  A 
ting  trust  cannot  be  raised  against  the  intention  of  the  parties,  ffkitev. 
Carptnler,  2  Paiffe,  217.  The  favor  with  which  the  heir  is  regarded  by  the 
English  law,  maybe  traced  to  the  influence  of  feudal  institutions.  It  is,  of  course, 
less  discerned  in  the  jurisprudence  of  the  United  States ;  though  it  is  to  be  found 
there.  HawUy  v.  James,  7  Paige,  213 ;  Craig  v.  Leslity  3  Wheaton,  56a 
(l)2Bro.d:c.589.  «  '        '      "^ 

2  March  4th,  1780 ;  1  Bio.  C.  C.  503. 
(3)  Trin.  1774.    Both  these  caaes  are  in  3  P.  Will.  4th  edit  22,  n. 
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the  heir  at  law.  ^  In  my  opinion  there  is  a  mighty  difference  between 
a  residue  arising  from  lapse,  and  such  a  residue  as  this.  At  present 
my  opinion  is  in  favor  of  the  heir  at  law ;  but  if  you  are  dissatisfied 
with  it,  it  is  a  proper  subject  for  a  re-hearing :  but  I  will  not  have 
it  argued  now  upon  a  petition  to  alter  minutes.  We  must  come  a 
little  more  closely  to  it,  and  make  farther  inquiry  into  the  bearing  of 
those  cases :  therefore  let  it  stand  over  with  Uberty  to  the  party  to 
apply  for  a  re*hearing ;  for  which  two  days'  notice  is  sufficient. 
It  did  not  come  on  again  (1). 

A  REsuLTiNo  trust  811868  in  favor  of  the  heir  at  law,  with  respect  to  all  real  estate 
of  his  deceaaed  ancestor,  or  the  produce  of  such  estate,  which  remains  undisposed 
of.  See,jNMi,note8  2,3,to£u£fi^v.  CbuMmaiter,  1  V.4d6.  Subsequent  decisions 
on  this  point  have  fully  confirmed  the  principles  laid  down  by  the  Court  at  the 
original  nearing  of  this  cause,  (as  reported  in  2  Brown,  594,)  and  adhered  to  upon 
the  present  petition  to  alter  the  minutes.  See  JFiUtams  v.  CoadCy  10  Ves.  500 ; 
BoTy  V.  UOuT,  11  Ves.  87 ;  KdieU  v.  KeUdt,  1  Ball  &  Bea.  545.  The  doctrine, 
indeed,  has  been  extended  further  than  in  the  principal  case,  where  the  Lord 
C3iancellor  seems  to  have  intimated  a  doubt  whether  the  claims  of  the  heir  could 
have  been  supported  if  the  residue  in  question  had  arisen  fix>m  lapse :  but  it  is 
settled  that  a  residuary  devisee  does  not  take  a  lapsed  devise :  Damaon  v.  Clarke^ 
15  Yes.  415.  And  in  CoUins  v.  Wiakenumy  2  Ves.  Jun.  689,  (which  case  is  recog- 
nised and  followed  in  Hooper  v.  GoodmOy  18  Ves.  166) :  tnough  the  will,  then 
under  conndeTation,  contained  an  express  declaration  that  the  money  to  arise  from 
a  sale  of  the  testator's  real  estate  should  be  considered  personal  proper^ ;  yet  the 
portion  of  it  which  turned  out  to  be  eventually  not  disposed  of,  was  neld  to  belong 
to  the  heir.  CoUina  v.  fFakeman  vras  certaiidy  not  a  case  of  lapse,  strictly  speak- 
ing, but  it  appears  to  establish,  that  if  the  intended  destination  of  any  part  of  the 
produce  of  a  testator's  real  estate  fails,  from  whatever  cause  that  failure  may  hap- 
peo,-  the  heir  at  law  must  be  entitled.  And  see  HQl  v.  Cock,  1  V.  &  B.  174 ; 
MmighanY.Mi$(ynjlY.&,KA17;  GMsv.  Ougter,  12 Yea. 416;  Broumy.Bigg, 
7  Ves.  287. 

(1]  See,  in  the  couise  of  this  work,  Raahleigh  v.  Master,  pori,  201,  and  the  note 
in  204 ;  ChUiy  v.  Parker,  Vol.  II,  271 ;  Swann  v.  fbnnereau,  HaUiday  v.  Hudson, 
m,  41,  210 ;  KeniM  v.  MboU,  IV,  802,  and  the  references  in  the  note,  805; 
ffhOdaU  y.Partndge,  V,d88,and  the  notes,  384;  Vin,227;  J^i%v.  WaUr- 
fooKft,  VII,  425;  Skeddon  v.  Goodrich,  VIII,  481 ;  Berruy.  Usher,  ffUson  v.  Mt^or, 
XL,  87,  205;  ffright  v.  Wnghi,Xyi,  188;  Van  v.  BameU,  WaUer  v.  Maundt, 
XIX,  102,  424 ;  »K  V.  Cbdk,  1  Ves.  &  Bea.  173,  and  the  note,  176;  GMs  v. 
Rm$t9,  2  Ves.  &  Bea.  194;  KdkU  v.  KdUU,  1  BalL  &  Beat  533;  Smith  v. 
adii(m,4Madd.414;  BcmkM  y.  SeoU,  5  Madd.  493 ;  Jbnef  v.  JtfttcfceO,  1  Sim.  & 
StiL290. 
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FETTIPLACE  v.  GORGES. 
[1789,  Nov.  10 S.  C.  3  Bko.  C.  C.  8.] 

Will  by  a  wife  of  her  separate  property,  and  its  produce,  whetlier  derived  fiom 

her  husband  or  a  third  person,  is  good,  (a) 
The  moment  a  woman  takes  personal  property  to  her  sole  use,  she  has  the  sole 

right  to  dispose  of  it    If  no  disposition  of  wife's  separate  property,  husbaod 

succeeds  as  next  of  kin,  not  by  marital  right,  [p.  48.] 

In  1773  Plaintiff,  being  much  involved,  and  obliged  to  go  abroad, 
conveyed  by  deed  all  his  estate  to  trustees,  upon  trust  to  apply  the 
rents  and  profits  in  discharge  of  his  debts,  reserving  a  life  annuity 
of  400Z. ;  one  moiety  to  be  paid  to  himself  for  life,  the  Other  to  the 
sole  and  separate  use  of  his  wife,  not  subject  to  the  debts  or  control 
of  her  husband.  Under  this  deed  she  received  200/.  a  year  from 
the  trustee.  She  had  also  1000/.  stock,  bequeathed  by  Lady  Juliana 
Page  in  trust  for  her  sole  and  separate  use.  After  the  death  o! 
Mrs.  Fettiplace  a  writing  was  found,  signed  by  her,  in  these  words  : 
<'  I  leave  all  my  personal  estate  and  every  thing  belonging  to  me  to 
my  niece  Diana  Gorges."  Two  sums  of  1000/.  and  1900/.  stock 
were  found  at  the  death  of  Mrs.  Fettiplace  vested  in  trustees  for  her 
sole  and  separate  use.  The  bill  was  brought  by  the  husband,  claim- 
ing these  sums  and  the  dividends  accrued  since  the  death  of  the 
wife.  Plaintiff  permitted  Defendant  to  obtain  administration  with 
the  will  annexed,  to  be  without  prejudice  to  the  question  between 
them. 

Mr.  Mansfield  and  Mr.  Grahaniy  (b)  for  Plaintiff.  Plaintiff  is 
entitled ;  as  there  is  nothing  authorizing  his  wife  to  make  a  will.  If 
any  thing,  it  must  be  the  deed  respecting  the  annuity :  but  this  is 
no  contract  before  marriage  upon  consideration  of  fortune,  or  any 

(a)  The  principle,  upon  which  this  decision  is  founded,  is  this ;  that  when  once 
the  wife  is  permitted  to  take  personal  property  to  her  separate  use  as  a  feme  jofe, 
she  must  so^take  it  with  all  iti  privileges  and  incidents,  one  of  which  is  the  jus 
disponendi  1  Williams  on  Executors;  47,  and  cases  cited.  And  this  rule  prevails 
without  resard  to  the  circumstance,  whether  the  property  be  in  possession  or  rever- 
sion. And  when  the  wife  has  such  a  power  over  the  principal,  it  extends  also  to 
its  produce  and  accretions,  e.  g,  the  savings  of  her  pin-money ;  nor  does  it  make 
any  difference,  whether  the  property  be  given  to  trustees  for  the  wife's  separate 
use,  or  without  the  intervention  of  trustees,  to  the  wife  herself,  for  her  own  separate 
use  and  benefit  Braham  v.  BwrcheU^  3  Add.  263,  and  other  cases  cited  by 
Mr.  Williams.  Mr.  Justice  Story  says  expressly,  that  there  is  no  doubt  that  a 
gifl  of  personal  estate,  or  of  the  rents  and  profits  of  real  estate,  to  a  married 
woman,  for  her  separate  use,  during  her  life,  would  give  her  complete  power  to 
dispose  of  the  same.  2  Story,  £q.  Juris.  §  131)2,  note,  and  cases  cited ;  2  Roper 
on  Husband  and  Wife,ch.  19,  §2,  p.  182;  Osgood  v.  Brud^  12  Mass.  525;  Hood 
V.  Archer,  1  M'Cord,  225,  477;  Cassd  v.  Vernon^  5  Mason,  332;  Bnuh'sh  v. 
Oibbs,  3  Johns.  523 ;  Anderson  v.  MUUr,  6  J.  J.  Marsh.  573 ;  Heyer  v.  Burger, 
1  Hoff.  1.  A  feme  covert  may  in  BIquity  dispose  of  her  separate  estate.  Helms  v. 
EnmdscuSj  2  Bland,  544 ;  Bowling  v.  Magvire,  Lloyd  &  6.  Temp.  Plunket,  2. 
See,  posly  p.- 189,  note  (o)  to  Pylws  v.  SmiA ;  p.  277,  note  (o)  to  LUha  v.  Anty. 

(b)  In  1800  he  was  made  Baron  of  the  Exchequer,  in  whicii  post  he  continued 
till  1827.  Lord  Thurlow  speaks  of  him  in  a  subsequent  case  as  *'  apt  to  be  accu- 
rate.**    Pitt  v.  Camefford,  1  Vesey,  84. 
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Other  consideration  than  that  he  was  obliged  to  make  a  settlement. 
There  is  nothing  in  it  implying  an  engagement  on  the  part  of  the 
husband  to  give  up  that  right,  the  law  gives  him  as  such.     It  is 
simply  an  authority  to  trustees  to  receive,  and  pay  an  annuity  to  her 
separate  use :  but  it  does  not  follow  from  such  appropriation,  that 
he  shall  by  implication  be  deprived  of  that  common  law  right  to  the 
property  acquired  by  his  wife,  as  being  bound  by  law  to  make  a  pro- 
vision for  her.     There  are  general  dicta  in  the  books,  but  no  case, 
that  where  property  is  given  in  this  manner  by  a  husband  to  a  wife, 
she  may  dispose  of  it  by  will.     As  to  the  bequest  to  her,  how  from 
such  a  bequest  as  this  without  a  particular  act  of  the  husband  can 
she  acquire   a  right  to  dispose  of  it  ?     If  a  person  gives  it  in  this 
manner,  that  notwithstanding  coverture  she  may  dispose 
of  it,  *  if  a  husband,  knowing  it,  permits  his  wife  to  accept    [  *  47  ] 
it,  he  may  be  considered  as  assenting:  but  where  it  is 
merely  given  for  her  separate  use,  nothing  more  is  inferred,  than 
that  it  shall  not  be  subject  to  his  debts ;  but  it  does  not  follow,  that 
if  it  remains  her  property  at  her  death,  he  shall  not  enjoy  the  com- 
'  mon  right  of  a  husband.     It  does  not  appear,  how  the  sum  of  1900/. 
arises,  but  only,  that  it  was  part  of  the  property  found  at  her  death 
in  trustees  for  her.     There  is  nothing  to  show  Plaintiff  gave  up  any 
right  to  this  sum. 

Lord  Chancellor.  The  question  is,  whether  it  is  not  incident 
to  separate  property  to  dispose  of  it  by  will. 
For  Plaintiff.  That  has  never  been  yet  decided. 
Lord  Chancellor.  Yes  it  has,  in  Peacock  v.  Monk,  2  Ves.  190. 
The  whole  is  in  this  narrow  compass :  stock  to  the  amount  of  nearly 
3000/.  is  vested  in  trustees  as  of  the  separate  use  of  Mrs.  Fettiplace, 
who  has  given  it  by  her  will.  Her  separate  estate  is  accounted  for 
in  this  manner ;  by  the  annuity,  and  by  a  gift  of  stock  to  her  sole 
aad  separate  use  by  a  third  person.  The  single  question  is,  whether 
the  incidents  to  sole  and  separate  property  do  not  follow  it. 

For  Plaintiff.  In  point  of  fact  that  precise  point  has  not  yet  been 
decided ;  that  in  case  of  a  devise  to  the  sole  and  separate  use  of  the 
wife^  that  ex  vi  terminorum  shall  imply  this  power.  It  has  been 
decided,  that  where  it  is  for  pin-money  or  maintenance  a  wife  shall 
have  a  power  to  dispose  of  her  savings ;  and  decided  even  against 
an  heir  at  law,  that  lands  shall  be  charged,  rather  than  that.  In 
Peacock  v.  Morik  Lord  Hardwicke  goes  very  fully  into  the  reasons 
of  it ;  where  he  is  made  to  say,  that  as  to  the  personal  estate,  where 
there  is  an  agreement  between  the  husband  and  wife  before  marriage, 
that  she  shall  have  to  her  separate  use  either  the  whole  or  particular 
parts,  she  may  dispose  of  it  by  act  in  her  life,  or  by  will ;  though 
nothing  is  said  of  the  manner  of  disposing  of  it ;  yet  in  a  note  of 
Mr.  Joddrel's  it  is  stated,  that  there  was  a  power  of  dispo- 
sition given.  *  But  here  the  bequest  is  from  another  [  *  48  ] 
quarter.  Your  Lordship  will  not  imply  this  power,  unless 
compelled  to  it,  as  contrary  to  the  maxims  of  the  Court,  and  the 
marital  rights.     Hearle  v.  Greenhank,  1  Ves.  299. 
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Lord  Chanceldor.  Did  not  that  case  turn  upon  a  double  ques- 
tion of  infancy  and  coverture  ? 

For  Plaintiff.  It  did.  According  to  what  Lord  Hardwicke  has 
there  said,  and  to  Grigby  v.  Cox^  1  Ves.  517,  where  any  thing  is 
settled  to  the  separate  use  of  the  wife,  she  is  a^eme  sole  as  to  that ;  but 
in  both  cases  there  is  an  express  power  given.  Where  it  comes 
from  another  quarter,  there  is  no  case  to  support  this  disposition ; 
and  to  say,  she  shall  dispose  of  it,  as  being  given  to  her  separate 
use,  is  going  a  great  way.  2  Vem.  270 ;  where  personal  property 
is  given  to  the  separate  use  of  a  wife,  it  is  to  be  construed  strictly ;  as 
that  it  is  only  during  coverture.  This  deed  must  be  construed  strictly. 
The  Court  will  not  suggest  considerations,  which  might  have  oc- 
curred, but  take  the  fair  and  necessary  sense  of  the  words.  A  power 
of  disposing  in  all  its  various  ways  cannot  be  raised  by  implication. 

SoUcitor  General^  for  Defendant.  Wright  v.  Lord  Cadogan  is  an 
authority  for  this  disposition.  In  Hearlt  v.  Greenbank  there  is  an 
express  power  as  to  the  real  estate ;  but  as  to  the  personal  Lord 
Hardwicke  says,  "  it  is  given  to  her  separate  use,  in  which  case  it  is 
the  rule  of  the  Court,  that  a  feme  covert  may  dispose  of  it,"  and 
concludes  by  saying,  that  as  she  was  above  the  age  of  17,  her  will 
was  an  appointment  of  the  personal. 

Lord  Chancellor.  The  first  case  upon  the  subject  is  a  very  old 
one  in  Tothill ;  that  where  a  woman  from  her  separate  stock  has 
saved  a  sum  of  money,  she  may  dispose  of  it.  It  does  not  appear, 
what  the  word  "  stock,"  means.  I  know,  there  is  a  vast  number  of 
cases  upon  it :  but  I  have  always  thought  it  settled,  that  from  the 
moment,  in  which  a  woman  takes  personal  property  to  her  sole  and 
separate  use,  from  the  same  moment  she  has  the  sole  and 
[  *49  ]  *  separate  right  to  dispose  of  it  (1).  It  is  incident  to 
dispose  of  the  savings  out  of  her  personal  estate.  She 
certainly  might  enjoy  it ;  and  as  to  the  produce,  that  is  all  merely 
personaJ  property.  If  she  makes  no  disposition,  the  husband  suc- 
ceeds as  next  of  kin,  not  in  consequence  of  the  marital  right  (2)  (a). 
Upon  the  cases  I  have  always  taken  this  ground ;  that  personal  prop- 
erty, the  moment  it  can  be  enjoyed,  must  be  enjoyed  with  all  its 
incidents.     The  bill  must  be  dismissed. 


1.  According  to  our  municipal  code,  which  in  this  respect,  as  in  many  others, 
differs  from  the  civil  and  the  canon  law,  (Samud  v.  fVUkin8on^2  East,  558,)  coverture, 
prima  facitj  excludes  a  woman  from  the  right  of  making  a  will ;  a  writing  executed 

(1)  Pybus  V.  Smilh,  post,  189;  Rich  v.  Cockdl,  Vol.  IX,  3G9;  Partes  v.  jmu, 
XI,  209 ;  Brwrni  v.  lAke^  XIV,  302,  and  other  authorities  in  the  note ;  V,  17. 

(2)  Lord  Loughborough  expresses  a  contrary  opinion,  post,  Vol.  Ill,  246,  7,  in 
Watt  V.  Watt ;  and  Ld.  Eldon,  in  Garrick  v.  Lord  Camden,  XIV,  372.  See  also 
BaiUjf  V.  Wright,  XVHI,  4a 

[a)  It  has  been  discussed  in  the  books,  by  what  title  the  husband,  surviving  his 
wife,  takes  her  choses  in  action.  It  has  often  been  said,  that  he  takes  by  the  statute 
of  distributions  as  her  next  of  kin.  But,  from  the  language  of  the  English  courts, 
it  would  seem  to  be  more  proper  to  say,  th^t  he  takes  under  tlie  statute  of  distri- 
butions as  husband,  with  a  right  in  that  capacity  to  administer  for  his  own  benefit ; 
for  in  tlie  ordinary  sense,  neither  the  husband  nor  wife  can  be  said  to  be  ntxt  of 
kin  to  the  other.    2  Kent  Comm.  136  and  411,  (5th  edit)  and  cases  cited. 
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by  a  married  woman,  and  styled  her  will,  is  fsubject  to  the  qualifications  of  the 
general  rule  presentlv  to  be  stated,)  a  mere  nullibr.  Steadman  v.  PaweUj  1  Addams, 
(30.  And,  as  it  is  of  the  very  essence  of  a  will  that  it  should  remain  constantly 
»  ambulatoiy  "  up  to  the  time  of  the  testator's  decease,  it  follows,  that  the  will  of 
a  feme  9oU  ceases  to  have  any  operation  after  she  becomes  wwHe*  Doe  t.  SkmUf 
2T.B^€95;Hwi9denY.LU^2Brown,5U.  See  also,  »(»<,  note  3,  to  jlfottftetiw 
V.  JFeamery  4  V.  186.  And  tnoogh  it  might  once  peihaps  have  been  inferred,  that 
if  a  woman  niade  a  wi^  before  marriage,  and  survived  her  husband,  the  will, 
having  been  good  at  its  commencement,  ought  to  be  considered  as  suspended 
only,  not  absolutely  countermanded,  by  the  espousals,  and  revived  by  her  becoming 
md  juris  before  it  was  to  take  effect;  (Brett  v.  Bigdefiy  Plowd.  343 ;)  yet  it  appears 
to  have  been  long  settled,  that  a  woman's  marriage  is  a  complete  revocation  of  her 
will.    Fbrse  v.  Hmhlmg,  4  Rep.  61 ;  CoUer  v.  Layer,  2  P.  Wms.  624. 

2.  The  incapacity  of  a  fetmt  coverte  to  make  a  testamentary  disposition,  though 
a  general,  is  not  a  universal  rule ;  thus,  as  was  laid  down  in  the  principal  case, 
the  possession  by  a  married  woman  of  personal  property  given  or  settled  to  her 
sole  and  separate  use,  may,  as  a  necessary  incident,  carry  with  it  the  right  of 
disposition  over  such  proper^.  Rich  v.  CoekeUj  9  Ves.  375 ;  Tappenden  v.  JFoMj 
1  Phil.  352 ;  Grigby  v.  Cox,  1  Ves.  Sen.  518.  And  it  would  operate  palpable 
injustice  if,  where  a  married  w(»nan  held  property  in  trust  as  executrix,  or  en 
autre  droit,  she  could  not,  by  a  testamentary  writing,  dispose  of  the  same  as  the 
duties  of  her  trust  required.  Seammell  v.  HWdnson,  2  East,  557.  It  has  also 
long  been  established  doctrine,  that  a  wife  may  acquire  the  right  of  makiiig  a  will 
by  the  special  assent  of  her  husband.  Marriot  v.  Ktnsjnan,  Cro.  Car.  220 ;  Ilston  v. 
Wood,  Cro.  Eliz.  27.  If,  indeed,  a  husband's  consent  that  his  wife  should  be  at 
liber^  to  dispose  of  personalty  by  will  was  only  given  after  marriage,  and  rests 
merely  in  a^eement  between  the  parties  themselves,  the  agreement  is  nudum 
paehan,  and  may  be  retracted  at  any  time  before  assent  given  by  the  husband  to 
the  probate  of  such  will.  Swinb.  part  2,  sect  9.  Lord  Nottingham  even  said, 
that  although  the  wife  made  the  husband  her  executor,  and  he  proved  the  will, 
still  he  woiud  be  no  farther  bound  than  in  honor  to  perform  it  CldaweU  v.  Bkukr 
wtU,  2  Freem.  70.  However,  with  due  submission  to  this  high  authority,  a  fiirther 
obligation  should  seem  to  arise  from  the  oath,  which  is  required  from  every  execu- 
tor before  probate  is  mnted  to  him,  truly  to  perform  the  will  and  pay  all  the 
legacies  of  the  deceased.    Lindw.  177 ;  Rex  v.  Raines,  1  Lord  Raym.  363 ;  ^^non. 

1  Ventr.  365.  See  also  Brook  v.  Turner,  2  Mod.  172.  And  in  a  case  where  a 
husband,  after  marriage,  gave  a  bond  to  a  trustee,  for  the  purpose  of  securing  to 
his  wife  permission  to  m^e  a  will  of  pjersonalty,  the  bond  was  held  to  be  a  ^^d 
obligation  even  at  common  law ;  and  it  was  declared,  that  the  disposition  made 
by  me  wife  in  pursuance  thereof,  if  not  good  as  a  will,  ought  to  operate  as  an 
appointment  Morris  v.  JGnsman,  Cro.  Car.  219,  which  decision  was  recognized 
as  sound  law  by  Lord  Hardwicke  in  The  Duke  o/MaHhoro^h  v.  Lord  Godoifhin, 

2  VesL  SeiL  75.  A  bond  of  the  purport  above  stated,  if  given  before  mamage, 
would,  indisputably,  be  binding  upon  the  husband  himself;  and  it  seems  now 
settled,  would,  ia  Equity,  estop  the  claims  of  the  wife's  heir  in  respect  of  her 
freehold  estates,  if  she  actually  demised  them  during  her  coverture.  Rippon  v. 
Dawding,  AmbL  565.  The  decree  made  by  Lord  Camiiden  in  the  case  last  cited, 
went  to  the  point  which  Lord  Hardwicke  had  previously  thrown  out  for  consider- 
ation, without  being  then  called  on  to  determine  it  In  Peacodfc  v.  Monk,  2  Ves. 
Sen.  191,  192,  Lord  Hardwicke  put  the  question  thus ;  can  a  woman,  by  bare 
agreement  before  marriage,  without  doing  any  thinff  to  alter  the  nature  of 
her  real  estate,  bar  her  heir  ?  If  so,  his  Lordship  mtimated,  it  must  be  on 
the  principle  that  the  a^rreement  would  give  the  wife  a  right  to  come  into  a  Court 
of  Equity,  after  mamage,  to  compel  the  husband  to  carry  his  engagement 
into  execution,  and  to  join  with  her  in  a  fine  to  re-settle  the  estate ;  and  then 
the  consideration  would  be,  whether  her  heir  was  not  bound  bv  the  consequences 
of  that  agreement  ?  The  affirmative  was  resolved,  as  already  stated,  bv  Lord 
Camden ;  and,  indeed,  had  been  previously  so  determined  by  the  House  of  Lords, 
in  WriM  v.  Cadogan,  6  Br.  P.  C.  156,  (fol.  edit)  It  is  true,  that  the  will  of  a 
marriea  woman,  if  relating  to  real  estate  of  inheritance  not  conveyed  in  trust, 
thou^rh  the  woman  ma^  have  been  empowered  by  contract  with  her  husband  before 
mamage  to  make  a  will,  cannot  be  supported  in  a  Court  of  I^aw,  to  the  prejudice 
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of  her  heir.    Gtorge  y.  ,  Ambl.  628.    But  if  the  estate  be  limited  to  uses, 

with  a  power  reserved  to  the  feme,  before  marriage,  to  declare  those  uses ;  in  this 
way,  her  disposal  of  estates  so  limited  may  take  effect  at  common  law.   Dot  v. 
Steele,  2  T.  R.  695.    And,  according  to  the  doctrine  of  Courts  of  Equity,  a 
woman  may,  antecedently  to  her  mamage,  retain  a  power  over  a  legal  estate  of 
which  she  is  seised, 'so  as  to  be  enabled  to  dispose  thereof  during  her  coverture : 
in  case  of  her  making  such  a  disposition,  it  is  at  once  effective  provided  the  pre- 
scribed forais  have  been  complied  with ;  (see  note  3,  infia ;]  if  in  this  respect  it 
be  defective,  a  Court  of  Equity  will  interpose  to  effectuate  it  against  the  heir  at 
law,  whenever  the  appointment  is  shown  to  have  been  made  upon  a  good  and 
meritorious  (tiiough  not  a  valuable)  consideration,    ffilka  v.  Holmes^  9  Mod.  486 ; 
Skanwm  v.  Bradsireet,  1  Sch.  &  Lef.  60 ;  Cotter  v.  Lmfer,  2  P.  Wms.  684.    Bat, 
without  such  consideration,  the  Court  will  not  interfere  to  aid  a  defective  exe- 
cution.   Wright  V.  Cadogarif  2  Eden,  252.    These  rules  equally  apply  where  the 
wife  is  onlv  cestui  one  irugt,  the  legal  estate  being  outstanding.    Frrighi  v.  EngU- 
JUldj  Ambl.  473.    It  is  to  be  observed  also,  that,  at  least  where  the  execution  of 
the  power  is  intended  in  favor  of  volunteers,  if  a  power  has  been  given  to  a 
mamed  woman  to  appoint  the  uses  of  land  by  toilly  without  more,  the  will  must 
be  intended  such  a  one  as  is  pro]}er  for  the  disposition  of  land ;  and,  consequently, 
must  be  subscribed  by  three  witnessee*  in  tJie  presence  of  the  testator.    For, 
whether  such  an  instrument  be,  strictly  speaking,  a  will,  or  only  in  the  nature  of 
a  will,  it  is  within  all  the  inconveniences  which  the  Statute  of  Frauds  intended 
to  prevent   Longford  v.  JETyre,  1  P.  Wms.  741 ;  Duff  v.  Dalzellj  1  Brown,  146. 
However,  under  a  special  reservation  to  that  effect,  a  donee  of  a  power,  affecting 
real  estate,  may,  it  seems,  well  execute  the  same  by  a  will  not  attested  according 
to  the  provisions  of  the  Statute  of  Frauds.   Bath  and  Montagut^s  case,  3  Ch.  Ca. 
69.    For,  though  no  man  can  reserve  to  himself  a  power  of  disposing  of  his  own 
real  estate  by  will  not  executed  according  to  the  statute,  ( GoodUl  v.  Brigham, 

1  B.  &  P.  198 ;  Habergham  v.  Vincent^  2  Ves.  Jun.  286,)  yet,  a  power  ffiven  to 
another  to  charge  the  real  estate  of  the  dbnor  of  the  power  by.  the  wiU  of  the 
donee,  may  admit  execution  by  a  will  executed  by  two  witnesses  only ;  the  charge, 
in  such  case,  being  in  fact  imposed  by  the  instrument  creating  the  power,  not  by 
the  will,  which  merely  directs  the  appropriation  of  that  which  the  owner  has, 
previously,  by  deed  iider  vivos,  put  beyond  his  own  control.   Jones  v.  Clou^ 

2  Ves.  Sen.  .%5.  It  is  clear,  however,  that  it  is  only  a  charge  upon  lands  which 
can  be  called  into  operation  by  a  testamentary  instrument  not  executed  according 
to  the  provisions  of  the  statute ;  if  the  object  of  the  power  be  to  give  a  right  of 
disposing  of  the  lands  themselves,  or  the  uses  of  the  lands,  by  will,  that  object 
can  be  carried  into  effect  only  by  a  will  duly  attested.  Duke  of  Marlborovgh  v. 
Lord  GodolMn,  2  Ves.  Sen.  76 ;  Longford  v.  Eyre,  1  P.  Wms.  741. 

3.  It  has  Deen  intimated,  in  the  last  preceding  note,  that  it  has  been  matter  of 
controversy,  whether  a  disposition  of  property  duly  made  by  tLfeme  coverte,  and  to 
take  place  aiter  her  death,  oe  or  be  not,  in  technical  strictness,  a  tnU ;  or  whether 
it  ought  only  to  be  termed  an  instrument  in  writing.    Duke  of  Marlborovgh  v. 
Lord  Godolphin,  2  Ves.  Sen.  75 ;  Southbv  v.  Stonehouse,  2  Ves.  Sen.  612 ;  Oke  v. 
Heath,  1  Ves^  Sen.  139.    The  solution  or  this  critical  nicety,  supposing  the  ques- 
tion still  to  remain  in  dubio,  may,  perhaps,  seem  not  very  impenously  called  for ; 
since  it  is  allowed,  on  all  hands,  thkt  such  a  writing,  if  not  a  proper  will,  is  at  any 
rate  of  a  testamentary  nature ;  that,  so  far  as  it  relates  to  personal  property,  it 
must  receive  probate  from  the  Ecclesiastical  Court;  (Ross  v.  Ewer,  3  Atk.  160; 
Cothay  v.  Sijdenham,  2  Brown,  392 ;  Stevens  v.  BagwdX,  15  Ves.  153 ;)  and  that 
the  Court  of  Chancery  will  then  give  it  all  the  operation  of  a  will :  (Cotter  v.  Laye, 
2  P.  Wms.  623 ;  Herdey  v.  PkUlips,  2  Atk.  48 :)  witii  tiiis  qualification,  however, 
that  where  the  testamentary  paper  is  to  operate  as  the  execution  of  a  power,  these, 
although  the  judgment  of  the  Ecclesiastical  Court  is  necessary  to  declare  such 
instrument  to  be  in  the  nature  of  a  will,  yet  the  Court  of  Chancery  afterwards 
examines  the  circumstances  of  attestation  and  signature,  according  to  its  own 
rules  of  evidence ;  and  does  not  trust  the  Ecclesiastical  Court  with  the  conclusion 
that,  because  the  writing  is  testamentary,  it  must,  in  Equity,  be  deemed  a  good 
appomtment    Rich  v.  Cockell,  9  Ves.  376,  381.    The  general  rule  of  the  Court  of 
Chanceiy  (subject  to  modification  wherever  a  case  plainly  calls  for  it,)  is  never  to 
establish  a  will  without  an  examination  of  all  the  witnesses  tiiereta    BooUe  v. 
Blundell,  19  Ves.  500.    See,  also,  post,  note  1  to  Lord  Carrivgton  v.  Payne,  5  V. 
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504.    In  Huni  v,  Morgauj  Forrester's  hs.  the  case  was  this ; — a  /e$ne  coverity 
under  a  power  duly  reserved  to  her  to  limit  the  uses  of  an  estate  by  deed  or  will, 
or  wntioM  in  nature  of  a  will,  during  her  coverture,  devised  thet  said  estate  to  her 
son  and  heir  in  fee,  charged  with  her  debts,  and  died.    Shortly  after  the  son  died 
a  minor :  an  important  question  arose,  whe^er  the  son  took  by  appointment  only 
under  the  power,  and  as  purchaser ;  or  whether  he  took  by  descent,  which  it  was 
held  he  must  have  done  if  the  instrument  were  taken  to  be  a  will ;  as  the  devise, 
being  to  the  heir  at  law  of  the  testatrix,  would  have  been  void^  or  at  least  operate 
only  so  far  as  to  let  the  heir  in  to  take  by  his  preferable  title.    Upon  this  point 
depended  the  question,  whether  the  estate  should  devolve  upon  his  neirs  ex  parte 
ptiema,  or  his  heixs  ex  parte  matenuu    Lord  Hardwicke  said,  it  was  clear  that  the 
testatrix,  as  a  feme  cowrie,  could  not  make  a  will,  and  that  the  instrument  could 
only  take  effect  as  an  appointment  under  her  power.    It  had  been  insisted  on  by 
counsel,  that  if  not  a  will,  the  instrument  must  have  all  the  qualities  of  a  will ; 
but  his  Lordship  said,  it  was  very  true  it  must  have  all  such  auidities  as  arise  from 
the  testamentary  form  of  the  instrument,  such  as  being  liable  to  revocation,  or 
lapse ;  but  could  take  effect  only  as  an  appointment,  more  especially  as  relating 
to  real  estate,  raising  a  question  triable  at  law,  where  the  instrument  must  have 
been  pleaded,  not  as  a  will,  but  as  an  appointment ;  and  the  limitation,  therein 
contioned,  considered  as  if  it  had  been  inserted  in  the  original  deed  which  cre- 
ated the  power.    As  that  deed  operated  by  transmutation  of  possession,  ^being 
a  conveyance  by  lease  and  release,)  Lord  Hardwicke  was  of  opinion,  that  tne  es- 
tate of  the  appointee  proceeded  out  of  the  estate  of  the  releasees,  and  vested  in 
the  son  as  a  purchaser ;  consequently,  that  it  must  go  to  his  heir  ex  parUpaitnuu 

4.  VkThen  an  agreement  has  been  entered  into,  by  contract  with  the  mtended 
husband  before  marriage,  that  the  wife  should  have  free  power  to  make  a  will 
at  any  time  during  her  coverture ;  a  Court  of  Equity  will  not  act  upon  any  subse- 
quent instrument,  the  object  of  which  is  to  put  that  power  under  control  in  any 
respect  whatever.  Pagies  v.  JFkUe,  11  Ves.  231,  234.  But,  where  the  marital 
rights  have  not  been  thus  limited  and  restrained  by  special  contract,  marriage  is, 
^m  JadOi  a  gift  to  tiie  husband  of  all  the  personal  estate  actually  and  benefi- 
cially possessed  by  the  wife,  in  her  own  right,  at  that  time ;  or  which  may  subse- 
quemly  accrue  to  her  during  the  marriage,  if  not  bequeathed  to  her  separate 
use;  and  subject  in  certain  cases,  where  the  husband  or  his  assi^rnees  cannot 
reach  the  proper^  without  the  aid  of  a  Court  of  Equi^,  to  the  wife's  claim  to 
have  some  provision  made  for  her  out  of  the  fund,  lAimbe  v.  MUnes^  5  Ves.  521 ; 
Burdon  v.  Deany  2  Ves.  Jun.  608 ;  and  see  the  notes  to  each  of  the  two  last  cited 
cases,  past.  The  marital  right  and  interest  in  his  wife's  property  may,  of  course, 
be  renounced  by  the  husband,  for  himself;  and  he  may  waive  the  claim  which 
would  invalidate  Uie  wife's  disposition  by  will  of  that  which,  if  not  disposed  of  by 
his  consent,  must  devolve  on  him,  as  her  executor,  if  he  prove  the  survivor.  But, 
if  the  husband  die  before  the  wife,  her  will,  made  during  coverture,  is  void  against 
her  next  of  kin,  so  far  as  it  attempts  to  dispose  of  property  over  which,  as  con- 
sisting of  ehotes  in  action  during  the  coverture,  the  husband  never  had  power : 
the  husband,  by  giving  his  consent  to  such  will,  could  only  relinquish  his  personal 
rights,  not  those  of  others ;  and  if  the  wife,  surviving,  make  no  disposition  of  her 
property,  of  the  description  above  alluded  to,  after  the  husband's  death,  she  must, 
as  to  those  particulars,  be  held  to  have  died  intestate.    Stq^iens  v.  Bagwell^  15 

5.  Since  the  general  incapacity  of  a  feme  eoverte  to  make  a  will  arises  out  of 
consideration  putly  of  her  dependent  situation,  which  subjects  her  to  undue  influ- 
ence, and  partly  out  of  a  regard  to  the  marital  rights  of  her  husband ;  where 
neither  of  tnese  causes  can  operate,  it  is  but  just  that  the  effect  should  cease : 
therefore,  when  the  husband  is  by  competent  authority  divested  of  all  legal  rights, 
or  banished  for  life,  the  wife  may  make  a  will  as  if  she  were  a  feme  sole.  Count- 
ew  of  PorOand  v.  Prodgers,  2  Vem.  105 ;  La^  Belknaji^s  caae,  Co.  Litt  133. 
And  see  JVewsome  v.  Bwpyer,  3  P.  Wms.  38. 

6u  The  principal  case  is  likewise  reoorted  in  3  Brown,  8,  and  whenever  that  is 
noticed  to  be  the  case,  the  student  will  do  well  to  have  recourse  to  the  notes  an- 
nexed to  the  last  edition  of  that  work.  The  substance  of  a  part  of  the  notes  here 
above  given  has  been  extracted,  (though  with  some  additions  and  corrections) 
from  1  Hovenden  on  Frauds,  260,  274. 
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SEDGWICK  V.  WATKINS. 

[1789,  Nov.  12. ...  S.  C.  3  Bro.  C.  C.  11.] 

M  exeat  regno  upon  affidavit  of  wife  against  husband  refused,  fa) 
Wife's  evidence  against  husband  allowed  only  for  security  of  tne  peace ;  but  she 
cannot  sustain  indictment  against  him. 

Mr.  Kino  moved  for  a  writ  of  ne  exeat  regno.  The  only  evidence 
to  support  the  application,  which  was  by  a  wife  against  her  husband, 
was  her  affidavit ;  and  the  case  of  Lady  Strathmore  v.  Bowes  was 
mentioned  for  it ;  and  2  Vent.  343 ;  where  in  a  bill  by  a  wife  it  was 
alleged,  that  the  husband  intended  to  go  abroad  in  order  to  avoid 
the  effect  of  a  judgment ;  and  the  writ  of  ne  exeat  regno  was  granted. 

Lord  Chancellor.  No  doubt  she  may  make  application  for 
it :  but  the  question  is,  by  what  evidence  she  can  support  it,  and 
whether  her  affidavit  can  be  -read  to  affect  her  husband.  For  secu- 
rity of  the  peace  (1)  indeed  ex  necessitate  rei  she  may  make  an  af- 
fidavit against  him ;  but  cannot  sustain  an  indictment.  I  do  not 
know  one  case,  either  at  law  or  in  this  Court,  where  the  policy  of 
the  law  allows  it  in  any  other  instance.  It  was  once  done  in  the 
time  of  Queen  Elizabeth  by  Serjeant  Puckering,  and  refused  imme- 
diately after  by  Lord  EUesmere,  when  he  came  to  the  seals ;  and 
has  not  been  done  since.  I  have  always  taken  it  to  be  a  rule,  that 
a  wife  can  never  be  evidence  against  her  husband,  except  in  the 
case  I  have  alluded  to  (2). 

1.  This  case  is  also  rci>orted  in  3  Brown,  11. 

2.  Lord  Thurlow's  opinion  that  a  wife's  affidavit  against  her  husband  was  ad- 
missible on  no  other  grounds  than  for  seciuity  of  the  peace,  and  only  ex  necessi- 
tate rei  even  in  that  case, — ^the  circumstances  giving  rise  to  such  a  complaint  gen- 
erally taking  place  when  no  third  party  is  present,---does  not  seem  to  have  been 
implicitly  adopted  by  Lord  Eldon,  who,  (though  in  Lmd  St.  John  v.  Lady  St,  Johnj 
11  Ves.  530,  he  asked  if  it  were  possible  that  a  wife  could  be  witness  against  her 
husband,)  in  one  case  issued  the  writ  of  ne  exeat^  to  secure  arrears  of  almiony  ac- 
tually due,  when  the  only  evidence  that  the  husband  threatened  to  evade  payment 
by  quitting  the  kingdom,  was  the  affidavit  of  the  wife.  Shaftoe  v.  Shaftoe^  7  Ves. 
171, 17a  See,  post,  the  note  to  Co^  v.  CogloTy  1  V.  94,  with  the  farther  ref- 
erences there  given. 


(a\  On  an  application  for  a  writ  of  ne  exeat  by  a  wife  against  her  husband, 
pending  a  suit  for  alimony,  her  affidavit  has  been  held  to  be  admissible ;  the  pro- 
<^eeding  being  ex  parte,  and  the  wife  in  that  respect  considered  independent  of 
her  husband.  Denton  v.  Denton,  1  Johns.  Ch.  R.  441 ;  1  Barbour,  Chanc.  Prac. 
650. 

(1)  Heyn's  case,  2  Ves.  &  Bea,  182 ;  Dobbyn's  case,  3  Ves.  &  Bea.  183. 

(2)  See  post,  vol.  x.  55,  6,  in  De  Mannemle  v.  De  Manneville,  and  Percy  v. 
PoweU,  in  Mr.  Beames's  Brief  View  of  the  Writ  of  Nc.  Ex.  Reg.  35,  40,  2nd  edit 
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COLMAN  V.  BARREL. 
[1789,  Nov.  10, 13,  la  . . .  S.  C.  3  Bko.  C-  C.  12.] 

Biu.  to  have  a  voluntary  deed  delivered  up,  dismissed,  (a)    Cross  bill  to  execute 

it,  retained  for  a  year,  with  liberty  to  sue  upon  a  covenant  in  the  deed. 
Clause  in  a  deed  of  assifirnment  of  stock  from  a  married  man  to  a  married  womam 

that  she  shall  live,  where  he  resides,  though  suspicious,  is  not  sufficient  ground 

to  hold  it  pro  turpi  causa.    Want  of  allegation  shall  not  prevent  the  Court 

from  looking  into  the  consideration,  [p.  51.] 
Probate  of  will  in  the  Ecclesiastical  Court  sufficient,  as  far  as  it  goes ;  farther 

proof  if  necessary  may  be  proceeded  on  in  this  Court,  [p.  54.] 
Where  deed  is  not  sufficient  to  pass  the  estate,  but  party  must  come  into  Equity, 

Court  never  executes  a  voluntary  agreement,  [p.  54.] 
Where  necessary  to  come  to  Equity  to  raise  an  interest  by  way  of  trust,  there 

must  be  at  least  a  meritorious  consideration,  [p.  55.] 
No  costs  to  any  party  claiming  under  a  contract  not  meritorious,  even  though 

recovered  upon ;  not  even  to  a  trustee,  [p.  55.] 

George  Davt,  11th  June,  1767,  assigned  by  deed  to  trustees 
lOOOl.  3  per  cent.  Bank  annuities  in  trust  for  Joan  Sarrel  for  life,  in 
case  she  should  survive  him  ;  and  after  her  death  for  such  child  or 
children  of  her,  and  in  such  proportions,  as  she  should  appoint ; 
with  a  proviso,  if  she  should  live  in  any  other  place,  than  that,  in 
which  the  grantor  should  reside,  to  be  void,  but  not  otherwise.  The 
deed  contained  a  covenant  by  him,  that  if  he  should  survive  her,  he 
would  pay  the  interest  and  dividends  to  such  of  her  children,  and 
in  such  proportions,  as  she  should  appoint  the  principal.  At  the 
time  of  the  deed  his  wife  and  her  husband  were  living.  The  con- 
sideration expressed  in  the  deed  was  for  some  satisfaction  for  the  in- 
juries, the  grantee  had  received  from  the  wife  of  the  grantor.  No 
actual  transfer  of  the  stock  ever  took  place.  Joan  Sarrell,  having 
survived  the  grantor,  appointed  by  will  600L  of  this  fund  to  one 
child,  and  200Z.  each  to  two  others.  Colman,  as  executor  of  the 
grantor,  filed  a  bill  to  have  the  deed  delivered  up,  as  being  voluntary.  . 
The  children  filed  a  cross  bill  to  have  the  deed  carried  into  execu- 
tion by  a  decree  upon  the  executor  to  transfer  the  stock  to  their 
trustees.  By  the  evidence  of  Plaintiff  in  the  original  bill  it  appear- 
ed, that  the  witness  had  gone  into  a  room,  in  which  he  found  Davy, 
his  wife,  and  Mrs.  Sarrel ;  that  Mrs.  Davy  had  her  hand  to  her  head, 
as  if  she  had  received  a  blow,  and  complained  to  the  witness,  that 
her  husband  had  beaten  her.  That  at  the  time  of  the  execution  of 
the  deed  Mrs.  Sarrel  had  threatened  to  kill  him,  had  pursued  him 
through  the  town  with  a  knife,  and  had  said,  she  had  purchased 
a  shroud  for  him.     In  1770  he  applied  for  a  mpplicamt  against  her, 

(a)  The  principle  of  this  case  is  sustained  by  a  series  of  authorities  which  are 
collected  and  considered  by  Mr.  Justice  Stoiy.  2  Story,  Eq.  Juris.  §  698,  706  a. 
793a,  967.  Courts  of  Equity  will  not  enforce  a  mere  gratuitous  gift,  or  moral 
obliAtion,  §  97a  Tufneil  v.  ConstabUj  8  Sun.  69 ;  Flower  v.  Marteriy  2  Myhie 
dz.  Cnigy  459.  See  1  Story,  Eq.  Juris.  §  433,  and  note ;  Sloane  v.  Cadogauy  3 
Sugden,  Vendors  and  Purchasers.    Appendix,  p.  74. 
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and  she  was  bound  accordingly.  He  resisted  this  deed  in  his  life, 
when  threatened  with  a  suit  upon  it. 

Solicitor  General  and  Mr.  CooJce,  for  Plaintiff  in  the  original  bill. 
Upon  the  face  of  this  deed  it  appears  to  be  pro  turpi  causa  (1) ; 
and  therefore  they  can  have  no  assistance  in  this  Court. 
[  *  51  ]  The  *  only  consideration  expressed  in  the  deed  proves  it 
fraudulent ;  for  by  the  evidence  it  is  false.  As  to  the  re- 
lief prayed,  if  there  was  nothing  more  in  the  case,  than  that  the 
deed  is  not  available,  that  would  have  a  tendency  to  dismiss  the  bill ; 
because  if  it  is  not  a  complete  conveyance  of  the  stock,  which  will 
not  pass  without  an  actual  transfer,  what  occasion  has  the  Plaintiff 
to  come  into  Equity,  when  nothing  can  be  made  out  against  him  at 
law ;  according  to  yoiu-  Lordship's  determination  the  othef  day  in 
another  case ;  that  where  an  instrument  cannot  be  proceeded  upon 
at  law,  there  is  no  ground  to  come  into  this  Court  for  relief  against 
it.  But  there  is  a  ground  for  relief  in  this  case ;  because  upon  the 
covenant  in  the  deed  an  action  would  certainly  lie  ;  therefore  it  falls 
within  the  class  of  cajses  upon  deeds  obtained  through  improper  in- 
fluence :  yet  not  being  within  reach  of  the  law,  they  would  prevail 
there ;  to  prevent  which  a  Court  of  Equity  will  interpose.  The 
grantor  appears  either  from  the  influence  of  an  improper  affection, 
or  well-founded  apprehension,  not  to  have  been  so  well  master  of 
his  understanding,  as  to  be  fit  to  be  considered  sui  juris  in  any  trans- 
action with  this  woman.  Whatever  it  might  have  been  in  other  af- 
fairs, she  had  gained  such  an  influence  on  his  fear  or  affection,  that 
he  had  no  will  of  his  own  as  to  his  property,  when  she  told  him 
her's.  Whenever  she  demanded  and  threatened,  he  never  could 
resolye  to  refuse  her. 

Mr.  Mansfield  and  Mr.  Grimwood,  for  Defendant.  That  he  had 
an  affection  of  some  sort  for  this  woman  cannot  be  doubted  ;  but 
that  there  was  any  thing  criminal  in  it,  is  not  suggested  either  by 
their  bill  or  answer  to  the  cross  bill.  What  was  the  foundation  of 
their  intimacy  does  not  appear ;  but  there  was  nothing  criminal  in 
it. 

Lord  Chancellor.  I  do  not  understand  it  so.  The  clause  in 
the  deed  conveys  that  idea  to  my  mind ;  but  not  sufficiently  to  found 
a  decision  upon  it.  But  supposing  it  so,  the  want  of  collateral  al- 
legation shall  not  prevent  the  Court  from  looking  into  it.  I  suspect 
it  to  be  so,  but  it  may  be  otherwise ;  and  a  suspicion  is  not  an 
authority  to  go  upon.  He  lived  seventeen  years  afterwards.  She 
certainly  behaved  very  ill ;  they  both  behaved  very  ill ;  but  the  ill 
behavior  is  not  pointed  to  the  time  of  the  execution  of  the 
deed.  There  is  no  one  article  applicable  to  that ;  and  that 
[  *52  ]  ♦single  clause  is  not.  sufficient  information  to  go  upon. 
The  shortest  way  is  to  dismiss  the  bill  (2).     As  to  the 

(1)  The  security  m\wt  be  for  fhture  cohabitation,  in  order  to  afTect  it  as  ^ven 
pro  turpi  causa,    Amb.  643 ;  Grav  v.  Maihies,  post^  vol  v.  286. 

(2)  See  post,  Hayioard  v.  Dimsaal^,  vol.  xvii.  J 11,  and  the  note,  v.  371. 
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cross  bill ;  the  deed  now  comes  to  be  considered  as  a  mere  voluntary 
agreement ;  what  can  they  make  of  it  (1)  ? 

For  Plaintiffs  in  the  cross  bill.  It  is  not  a  mere  voluntary  agree- 
ment, but  a  voluntary  gift  of  stock,  not  to  take  place  till  after  his 
death  ;  and  therefore  they  are  in  the  same  situation  as  legatees  of 
stock.  The  consequence  is,  that  his  executors  at  his  death  become 
trustees  under  this  voluntary  gift  for  the  persons,  to  whom  it  is 
given  ;  as  they  would  have  been,  if  he  had  given  it  by  his  will. 
Then  there  is  a  covenant  in  the  deed,  which  creates  a  debt ;  and 
the  party  comes  to  be  paid  out  of  the  assets  as  for  any  other  debt. 
Either  an  action  of  debt  or  covenant  would  lie ;  but  they  come  into 
this  Court  in  the  conunon  way.  It  is  not  a  case  for  making  perfect 
a  defective  voluntary  agreement ;  but  here  is  a  deed  under  seal 
conveying  to  trustees.    It  is  an  equitable  gift  instead  of  a  legal  one. 

Lord  Chancellor.  If  you  have  it  at  law,  there  is  an  end  ;  if  ' 
not,  the  question  is,  whether  you  can  have  a  voluntary  agreement 
executed  in  Equity.  The  difficulty  is  to  show  a  case,  where  any 
voluntary  gift  has  been  executed  in  Equity.  You  are  now  upon  a 
question,  whether  a  Court  of  Equity  will  set  up  a  deed,  you  cannot 
proceed  upon  at  Law. 

For  Plaintiffs.  Vittars  v.  Beaumont ,  1  Vem.  100 :  Boughton  v. 
Boughtany  1  Atk.  625 :  1  Vem.  365 :  Lechmere  v.  Earl  of  Carlisle, 
3  P.  Will.  222.  Besides  in  the  present  deed  there  is  a  covenant. 
In  Willianuon  v.  Codrington,  1  Ves.  514,  Lord  Hardwicke  retained 
the  bill,  and  would  not  drive  the  party  to  a  remedy  at  law.  The 
single  question  is,  whether  a  voluntary  assignment  by  deed  of  stock 
is  not  sufficient  to  pass  that  stock  as  against  volunteers ;  or  in  other 
words,  whether  a  man  may  not,  reserving,  as  he  intended  to  do,  the 
stock,  and  receiving  the  dividends  during  his  life,  make  a  final  gift  of  it 
to  take  place  after  his  death  by  deed,  as  well  as  by  will ;  so  as  to  lay  an 
(^ligation  upon  his  executors,  as  if  he  left  it  as  a  legacy.  The  stock 
was  transferred  as  far  as  it  could  be  by  deed.  They  come 
as  to  the  *  transfer  upon  the  effect  of  a  deed  completely  exe-  [  *  53  ] 
cuted,  asking  nothing  more.  There  are  many  dicta  in  the 
books,  but  no  cases  exactly  like  this.  They  are  only,  where  the  Court 
has  been  called  upon  to  aid  defective  conveyances,  by  which  a  volun- 
teer claims  against  an  heir  at  law ;  and  there  the  person  claiming  against 
the  heir  must  produce  a  conveyance  by  a  proper  instrument ;  which, 
if  he  cannot  do,  the  heir's  right  attaches  ;  of  which  he  shall  not  be 
deprived  by  a  defective  attempt  of  his  ancestor.  The  only  case  is 
1  P.  Will.  60  (2) ;  where  a  voluntary  settlement  was  allowed  to 
raise  a  trust  upon  consideration  of  blood  between  two  half  brothers ; 
and  the  authority  of  that  case  has  been  questioned  ;  for  to  be  sure 
it  was  a  bad  reason.  There  are  dicta  in  the  abridgments  which  the 
original  cases  frequently  do  not  support ;  which  all  resolve  into  the 
right  of  the  heir  at  law.  There  is  no  rule  preventing  this  disposition 
of  stock  in  Equity  by  deed.     It  is  a  disposition  of  a  chose  in  action. 


(2) 


1  Atk.  10;  Matthews  v.  Ir-^,  1  Mad.  55a 

Watts  V.  BuUas.    See  the  notes  in  the  4th  edition. 
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It  is  trae,  it  is  not  exactly  like  other  chases  in  action ;  because  there 
is  a  mode,  by  which  to  most  purposes  the  legal  interest  may  be 
transferred,  namely,  the  common  mode  at  the'  Bank ;  but  it  is  in 
truth  a  chose  in  action ;  and  ther6  can  be  no  doubt,  that  a  voluntary 
assignment  of  a  chose  in  action,  though  to  take  place  after  a  man's 
death,  is  good  in  Equity  to  make  the  executor  after  the  death  of 
the  assignor  a  trustee  for  his  assignee.  There  is  no  rule  or  principle 
preventing  such  a  disposition  as  this  from  operating  exactly  in  the 
same  manner  as  a  legacy  by  will.  It  must  imply  the  same  obligation 
upon  the  executor  as  a  will  to  transfer  the  equitable  interest  after 
his  death.  Though  freehold  cannot  be  conveyed  in  Juturo,  stock 
and  choses  in  action  may.  There  is  no  express  covenant  in  the  deed, 
that  the  executors  shall  transfer,  though  certainly  the  sense  is  tanta- 
mount to  that ;  if  there  were,  there  are  cases  to  be  found,  in  which 
voluntary  covenants  have  been  executed  here,  as  that  in  Vesey  in 
which  Lord  Hardwicke  went  much  at  large  into  the  reasons.  The 
a]^[imient  against  it  was  upon  the  nature  of  the  covenant  being 
voluntary.  It  was  strictly  not  so  clear  as  this  ;  for  it  was  a  general 
covenant  obliging  himself,  his  heirs,  executors,  and  administrators 
to  warrant  the  plantation,  negroes,  cattle,  &c.  upon  which  no  action 
of  debt  would  lie.  Here,  I  think,  it  would  ;  for  wherever  there  is 
a  covenant  to  pay  a  sum  certain,  or  which  can  be  reduced 
[  *  54  ]  to  certainty,  action  of  debt  will  he.  *  Here,  as  she  directed 
the  shares,  it  is  matter  of  calculation  ;  for  the  covenant  is 
to  pay  according  to  such  shares,  as  she  shall  direct.  The  case  in  Vesey 
has  gone  a  great  way  farther ;  for  there  nothing  could  be  recovered 
but  damages.  These  children  are  entitled  out  of  the  assets.  The 
reason  of  those  cases  giving  effect  to  voluntary  covenants  would,  if  he 
had  said  in  terms  <<  I  covenant  that  my  executors  shall  transfer,  &c." 
have  bound  the  stock ;  and  her  appointees  would  have  a  right  to  come 
here  upon  the  ground  of  this  interest ;  for  if  upon  a  general  covenant 
to  warrant,  which  gives  a  mere  right  to  sue  for  damages.  Lord 
Hardwicke  at  once  gave  relief  in  Equity,  there  is  no  doubt,  that  he 
would  not  have  sent  it  to  law  in  such  a  covenant,  as  I  suppose.  If 
that  would  be  the  effect  of  such  a  covenant,  though  this  deed  con- 
tains no  words  precisely  amounting  to  it,  yet  in  Equity  that  effect 
can  be  produced. 

For  Defendants  in  the  cross  bill.  Probate  of  her  will  in  the 
Ecclesiastical  Court  is  not  sufficient :  it  ought  also  to  have  been 
proved  in  this  Court. 

Lord  Chancellor.  The  proof  in  the  Ecclesiastical  Court  is 
sufficient,  as  far  as  it  goes ;  if  there  is  any  thing  particular  in  it, 
the  ulterior  proof  may  be  proceeded  upon  in  this  Court. 

For  Defendants.  The  only  case  for  it  is  that  in  P.  Will,  and  in 
Goring  v.  Nash,  3  Atk.  189,  Lord  Hardwicke  expressly  denies 
that  to  be  law. 

Lord  Chancellor.  If  you  can  bring  an  action,  you  may.  The 
covenant  seems  to  be  but  in  aid  of  the  form  of  the  transfer.  The 
only  case  coming  near  it  is  that  in  Vesey,  but  it  is  not  so  clear  a 
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case,  that  a  Court  of  Equity  will  take  it  out  of  the  hands  of  a  jury. 
Where  a  deed  is  not  sufficient  in  truth  to  pass  the  estate  out  of  the 
hands  of  the  conveyer,  but  the  party  must  come  into  Equity,  the 
Court  has  never  yet  executed  a  voluntary  agreement  To  do  so 
would  be  to  make  him,  who  does  not  sufficiently  convey,  and  his 
executors  after  his  deadi,  trustees  for  the  person,  to  whom  he  has 
so  defectively  conveyed  ;  and  there  is,  no  case,  where  a 
Court  of  Equity  has  ever  done  that.  Whenever  *  you  [  *  55  ] 
come  into  Equity  to  raise  an  interest  by  way  of  trust,  you 
must  have  a  iraluable  or  at  least  a  meritorious  consideration.  Nothing 
less  will  do  (1). 

For  Plaintiffs  in  cross  bill.     One  of  the  executors,  who  disputes 
this  deed,  is  himself  a  subscribing  witness. 

Lord  Chancellor.  Perhaps  he  was  called  in  to  execute  it  with- 
out knowing  the  contents ;  that  is  the  best  excuse  he  can  make. 
Upon  appUcation  for  costs  to  the  trustee  in  the  deed  ; 
Lord  Chancellor.  I  shall  not  give  him  his  costs.  Let  those, 
who  manufactured  the  deed,  give  them  to  him.  It  is  impossible  for 
me  to  give  costs  in  such  a  case  as  this.  Every  one,  who  hears  this 
case,  though  it  does  not  amount  to  duress,  knows,  that  it  is  not 
meritorious.  Even  if  you  recovered  upon  this  deed,  I  would  not 
give  costs  to  any  one  claiming  under  a  contract,  such  as  it  is  (2). 

Upon  appUcation  to  have  some  provision  made  as  to  the  costs  of 
the  action ; 

Lord  Chancellor.  If  the  trustee  or  representatives  are  insol- 
vent they  must  give  security  for  the  costs  of  the  action. 

The  decree  was,  "That  the  original  bill  should  be  dismissed 
without  costs  ;  that  the  cross  bill  should  be  retained  twelve  months, 
during  which  time  the  Plaintiffs  in  it  should  be  at  Uberty  to  bring  an 
action  upon  giving  security,  to  be  approved  by  a  Master,  to  answer 
the  costs  of  it ;  on  non-compUance  with  these  terms  the  bill  at  the 
end  of  the  year  to  stand  dismissed  with  costs." 

The  Plaintiffs  in  the  cross  bill  did  nothing  till  the  1st  November, 
1790 ;  when  they  appKed  to  have  the  time  for  bringing  the  action 
enlarged  for  six  months ;  which  the  Lord  Chancellor  thought  rea- 
sonable, and  ordered.  Upon  that  order  they  commenced  the 
action  without  giving  security  for  the  costs.  Upon  the 
1 1th  *  Mr.  Mitford  moved  to  amend  the  minutes  of  the  last  [  *  56  ] 
order  by  inserting  the  terms  contained  in  the  decree ;  and 
the  Lord  Chancellor  granted  the  motion,  declaring  he  meant  not  to 
discharge  the  terms,  when  he  enlarged  the  time. 

1.  Though  Lord  Thurlow  appears  to  have  held,  not  only  in  tbe  principal  case, 
but  in  HtUon  v.  "BamM,  1  Ves.  Jun.  284,  in  Bymi  v.  M'Maih,  3  Brown,  18,  and 
in  Hanmn^n  v.  Du  Chatd^  1  Brown,  125,  that  a  bill  for  delivery  of  a  deed  can- 
not be  sustained  when  such  deed  is  void  at  law ;  and  Lord  Rosslyn  so  decided  in 
FVanco  v.  BoUon^  3  Ves.  371,  a  different  doctrine  was  held  in  Gilbert  v.  Chud- 
Uifrh,  decided  by  Lord  Hardwicke,  T.  T.  22  Gea  II.  (Forrester's  ms.)  and  appears 
to  have  been  since  repeatedly  acted  upon:  and  the  exercise  of  the  equitable  juris- 

(1)  1  Fonb.  Treat  Eq.  41 ;  EUtson  v.  HXUaor^potl,  vol.  vL  656. 

(2)  The  trustee's  costs  were  afterwards  refused  on  petition,  2  Cox,  206. 
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diction  seems  to  be  more  especially  called  for,  when  the  legal  invalidity  of  the 
instniment  is  not  apparent  on  the  face  thereof,  but  requires  evidence  alxtmde. 
Havwood  V.  DimsdaU,  17  Ves.  112 ;  Jaekman  v.  MUcheU^  13  Yes.  587 ;  ASayar  of 
Colchester  v.  LowUUy  1  V.  &  R  244;  Hawksheuo  v.  Parkins,  2  Swanst  545; 
Brondeu  v.  Holland,  7  Ves.  19;  UnderkUl  v.  Norwood,  10  Ves.  218;  Dtmuu  v. 
Edwards,  18  Ves.  960.  It  should  be  observed,  however,  that  in  JoTies  v.  tVost,  3 
Mad.  8,  where  a  bill  was  brought  to  have  a  pretended  will,  against  the  validity  of 
which  the  Ecclesiastical  Court  had  decreeo,  delivered  up  to  be  cancelled ;  this 
relief  was  refused,  on  the  ground,  as  reported,  that  the  will,  having  been  declared 
a  nullity  by  the  proper  Couit,  could  never  be  made  use  of.  Supposii^  this  to  be 
established  as  general  doctrine,  there  never  could  be  a  successful  appUcation  to  a 
Court  of  Equity  for  the  delivery  up  of  a  will ;  for,  until  a  Court  of  common  law,  in 
the  case  of  real  estate,  or  the  proper  Ecclesiastical  Court,  in  the  case  of  personal 
estate,  has^  decided  with  respect  to  the  validity  of  the  will,  a  Court  of  Equity 
cannot  interfere.  Jones  v.  Jones,  7  Price,  665 ;  S.  C.  3  Meriv.  161 ;  Jones  v.  Firoi, 
Jacob's  Rep.  467 ;  but  Lord  Eldon,  in  Pemberton  v.  Pemberton,  13  Ves.  298,  has 
observed,  that  when  a  will  has  been  declared  by  a  competent  tribunal  to  be  totally 
invalid,  he  would  not  say  that  there  were  not  cases  in  which  the  heir  at  law  might 
not  apply  to  have  such  will  delivered  up,  as  an  instrument  which  ought  not  to  vex 
his  title. 

2l  The  rule,  that  a  Court  of  Equity  will  lend  no  assistance  towards  perfecting, 
nor  take  any  notice  of,  a  mere  voluntary  contract,  whilst  it  remains  in  fieri,  stands 
unimpeached;  HlUan  v.  ffUlan,  16  Ves.  82;  Antrohus  v.  Smiih,  12  Ves.  46;  but 
where  a  settlement,  though  voluntary,  has  been  completed,  the  court  will  not  suffer 
it  to  be  revoked  at  the  pleasure  of  ue  jrrantor;  though,  by  a  sale  of  the  subject  of 
grant  or  settlement  for  valuable  consideration,  he  may  substantially  defeat  the 
voluntary  contract  Ex  parte  Put,  18  Ves.  149 ;  Wonxd  v.  Jacob,  3  Meriv.  270 ; 
Knyt  V.  Mwrt,  1  Sim.  &  Stu.  64;  CoUeen  v.  Missing,  1  Mad.  185;  Graham  v. 
Graham,  1  Ves.  Jun.  274;  Ptdvertorjl  v.  Pulveriorjl,  18  Ves.  99.  As  to  the  inva- 
lidity of  deeds  executed  pro  turpi  causa,  see,  post,  note  2,  to  fVanco  v.  Bolton,  3 
V.368. 

3.  In  most  cases,  the  judgments  of  the  Ecclesiastical  Courts  are  decisive  as  to 
the  validity  of  testamentary  writings  executed  by  married  women,  and  disposing 
of  personalty ;  but  a  Court  of  Equity  will  require  further  evidence  of  the  due  exe- 
cution of  such  instruments,  if  they  are  to  take  effect  under  a  power  of  appointment, 
and  will  see  that  all  legal  and  prescribed  formalities  have  been  duly  observed. 
See  note  3,  to  FetHplace  v.  Gorges,  ante,  p.  46.  As  to  the  suspicion  which  attaches 
to  a  party  who  comes  to  impeach  an  instrument  which  he  himself  attested,  see, 
post,  note  1,  to  Bwrrowes  v.  Jjodc,  10  V.  470. 

4.  As  a  general  rule,  probate  unrepealed  cannot  be  impeached  in  the  temporal 
courts;  Griffiths  v.  Haanlion,  12  Ves.  307;  Man  v.  Dundas,  3  T.  R.  130;  but  it 
does  not  follow  that  the  Court  of  Chancery  will  let  money  go  out  of  its  custody  on 
the  mere  production  of  probate.    Clayton  v.  Gresham,  10  Ves.  289. 

5.  For  another  question  as  to  the  costs  in  this  suit,  (besides  that  mentioned  in 
Vesey,)  see  a  note  of  the  case  in  2  Cox,  206.  The  principal  case  is  likewise 
reported  in  3  Brown,  12. 


ANONYMOUS. 

[1789,  Nov.  29.] 

Where  money  is  directed  by  an  act  of  parliament  tq  be  paid  to  the  Accountant 
General ;  he  is  bound  by  the  act  to  receive  it,  and  the  Court  wiU  not  make  an 
order  for  that  purpose. 

Petition  in  consequence  of  a  private  act  of  parliament  for  the 
sale  of  an  estate  and  the  disposition  of  the  money  arising  from  it ;  in 
which  act  inter  alia  it  was  enacted  that  the  money  arising  from  the 
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sale  should  be  invested  in  the  Bank  in  the  name  and  with  the  privity 
of  the  Accountant  General. 

The  petition  was  for  an  order  for  that  purpose. 

Lord  Chancellor.  From  the  petition  as  stated  I  have  nothing 
to  do  with  it.  It  appears  by  that,  that  the  act  of  parliament  has  given 
me  no  authority  to  make  any  order  about  it.  Money  is  frequently  to 
be  paid  in  by  the  authority  of  the  Court ;  frequently  the  Court  has  a 
right  to  look  into  it.  Here  it  is  to  be  paid  to  the  Accountant  General. 
When  an  act  of  parliament  does  refer  it  to  this  Court  either  by  peti- 
tion, or  in  any  other  manner,  I  think  myself  bound,  as  every  other 
magistrate  is  bound,  where  an  act  of  parliament  gives  authority,  to 
obey  its  directions ;  but  here  is  no  authority  given  upon  the  face  V>f 
the  petition.  The  mere  petitioning  gives  me  no  authority  to  act ;  for 
the  Accountant  General  is  obliged  to  receive  it  by  the  act  of  parlia- 
ment.   

Where  an  estate  is  sold  under  a  decree,  and  more  especially  if  the*  purchaser  is 
bound  to  look  to  the  application  of  the  purchase-money,  he  may,  no  doubt,  if  any 
difficulty  arises  either  as  to  the  title  or  the  conveyance,  petition  to  have  the  pur- 
chase-money paid  into  the  bank,  and  not  taken  out  again  without  notice  to  him : 
Bwks  y.  hiraRokdy^  2  Mad.  239 ;  Barker  v.  Harpt^  Coop.  32 ;  the  same  assist-  - 
•nee  would  probably  be  given  by  the  Court,  although  the  sale  was  not  made  under 
a  decree,  if  any  suit  respecting  the  subject  were  pending ;  but,  where  the  whole 
transaction  is  under  the  express  direction  of  a  private  act  of  parliament,  which,  as 
in  the  principal  case,  has  made  a  special  provision  for  the  investment  of  the 
money,  no  interference  of  Uie  Court  of  Chancery  is  called  for,  and  it  will  not 
unnecessarily  encumber  itself  with  the  charge  of  money,  haac  v.  Gompertz^  1 
Ves.  Jun.  4t%  see  note  1,  to  that  case,  amJU. 


DORAN  V.  ROSS.  I  *  57  ] 

[1789,  Dec.  4. . . .  S.  C.  3  Bro.  C.  C.  27.] 

Mareiase  settlement  not  altered  in  favor  of  the  intention ;  the  recital  being  too 

general,  and  nothing  dthan  the  words  to  do  it  by. 
If  any  thing  in  the  recital,  by  which  to  correct,  it  may  be  done,  [p.  58.] 

Ann  Dancastle  previously  to  her  marriage  with  James  Doran, 
settled  her  property  by  indenture  reciting  generally,  that  she  was 
seised  of  an  estate  in  fee,  and  possessed  of  324/.  short  Bank  annui- 
ties ;  which  she  conveyed  to  trustees  for  the  following  purposes :  as 
to  the  real  to  Doran,  and  his  intended  wife,  and  the  survivor  for  their 
lives ;  remainder  to  trustees  to  preserve  contingent  remainders ; 
remainder  to  the  children  in  tail  in  the  usual  way  with  provisions  for 
maintenance  and  education,  and  powers  of  leasing  and  sale  with  con- 
sent of  the  husband  and  wife,  or  the  survivor ;  the  money  to  be  laid 
out  with  the  same  power  of  changing  the  securities ;  remainder,  if 
no  children,  to  the  husband  in  fee.     As  to  the  annuities,  to  the 
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separate  use  of  the  wife  and  her  assigns  for  life ;  then  to  the  use  of 
the  husband  for  life ;  then  from  and  after  the  decease  of  J.  Doran  and 
his  intended  wife,  and  the  survivor,  among  the  children  at  twenty- 
one,  or  marriage,  as  tenants  in  common ;  but  if  no  children,  or  being 
any,  they  should  die  before  twenty-one,  or  marriage,  then  if  the  wife 
survived  the  husband,  to  her  absolutely ;  but  if  she  should  die  in  his 
life,  then  "if  her  nephew  Terence  Tierney  should  be  alive,  the 
trustees  shall  inunediately  after  her  decease  sell  so  much,  ns  will 
raise  500/.  to  be  paid  to  Terence  Tierney,  his  executors,  adminis- 
trators, and  assigns,  for  his  own  use;  and  that  they  shall  stand 
possessed  of  the  residue  in  trust  for  him  and  his  assigns  during  his 
natural  life ; "  and  after  his  death  to  sell*  so  much  as  would  raise 
1000/.  for  the  appointment  of  the  wife,  if  any ;  the  residue  in  trust 
for  J.  Doran,  his  executors  and  administrators.  There  were  powers 
to  change  the  stock  with  consent  of  the  husband  and  wife.  The 
marriage  took  place ;  they  had  no  children ;  the  husband  survived 
the  wife ;  the  sum  of  500/.  was  raised,  and  paid  to  Tierney  ;  but  as 
he  claimed  ako  under  this  deed  to  have  die  annuities  for  his  life, 
Doran  brought  this  bill  against  him  and  the  trustees. 

Solicitor  General  and  Mr.  Mansfield,  for  Plaintiff.  The  question 
is,  whether,  upon  the  particular  limitations  in  this  deed,  in  the  event  of 
the  PlaintifTs  wife  dying  without  issue  in  his  life,  he  is  entitled  to  re- 
ceive these  annuities  during  his  Ufe,  or  whether  they  are  to  go 
[  *  58  ]  to  the  defendant  Tierney.  *As  tfte  parol  evidence  is  only  to 
the  general  intent,  it  cannot  be  read.  But  at  all  events  Tier- 
ney has  only  an  estate  for  Ufe ;  and  it  will  revert  to  the  Plaintiff  subject 
to  the  power  reserved  to  the  wife.  The  question  depends  upon  the 
true  construction  of  this  deed.  If  that  construction  is  made,  which 
might  be  the  intention  of  the  parties,  it  will  be  consistent,  otherwise 
it  is  inconsistent  with  itself.  The  limitation  to  the  husband  after 
the  life  estate  of  the  wife  is  as  absolute  and  unconditional  an  estate 
for  life  as  possible.  These  words  "  from  and  after  the  decease  of 
J.  Doran  and  his  intended  wife  and  the  survivor,"  must  rule  the 
whole :  upon  them  every  subsequent  part  must  depend.  No  farther 
trust  could  consistently  with  the  words  arise  till  after  the  death  of 
the  survivor.  It  must  mean  upon  the  words  in  general,  that  the 
trust  to  Tierney  must  take  place  consistently  with  the'  preceding 
trusts ;  that  is,  not  during  the  life  of  the  husband ;  or  else  the  words 
must  be  altered  by  inserting  the  word  "  his  "  instead  of  "  her ; "  as 
that  immediately  after  his  decease  the  trust  for  Tierney  should  take 
place.  This  would  make  it  consistent,  and  Tierney  would  come  in, 
as  he  ought,  after  the  death  of  the  husband.  But  the  other  con- 
struction makes  her  do  away  every  thing,  she  had  before  done  for 
the  husband ;  for  Tierney  is  a  much  younger  man  than  the  PJaintiff, 
who  could  have  no  chance  of  surviving  him.  But  there  is  another 
ground.  The  words  "him"  and  "his"  may  mean  the  Plaintiff; 
and  that  is  the  construction  put  upon  it  by  Tierney  and  the  trustees  ; 
for  the  dividends  of  these  annuities  were  paid  to  the  Plaintiff  for 
some  time,  till  some  person  looking  over  the  deed  thought,  tliere 
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was  a  ground  for  this  claim.  In  general  the  words  <<  him "  and 
<<  his "  would  refer  to  the  last  antecedent,  that  is  Tiemey ;  but  if 
meant  to  signify  him,  they  are  inaccurate ;  for  the  word  ^<  assigns  " 
is  imf»oper.  The  power  of  consenting  to  change  the  securities  is 
given  to  the  husband,  and  not  to  Tiemey.  We  have  not  got  the 
will  of  Mrs.  Doran ;  but  it  is  suggested,  that  she  bequeathed  the  sum 
of  1000/.  over  which  she  had  a  power  of  appointment,  to  Tiemey, 
after  the  death  of  her  husband. 

Lord  Chancellor.  That  would  be  of  no  use  ;  for  it  would  only 
show,  what  she  understood  it  to  be ;  but  I  cannot  take  her  interpre- 
tation. 

*  Mr.  Seiwtfny  for  defendant  It  is  material  to  ccmsider  [  *  59  ] 
the  situation  of  these  parties  previous  to  the  marriage. 
Doran  had  nothing  of  his  own.  Upon  the  settlement  it  appears,  he 
contributed  nothing ;  for  it  recites  her  title,  and  does  not  state,  that  he 
has  any  thing.  She  having  dominion  over  the  whole,  the  real  is  set- 
tled in  the  common  form:  which,  there  being  no  children,  he  enjoys 
now.  As  to  the  rest ;  she  being  sole  owner  thought  herself  at  lib- 
erty to  dispose  of  it  in  this  manner.  The  parts  of  the  settlement  re- 
latmgto  that  must  be  taken  together.  The  clause,  in  case  of  chil- 
dren giving  it  to  the  husband  after  death  of  the  wife  for  his  life,  only 
respects  his  being  obliged  to  maintain  them.  According  to  De- 
fendant's construction  nothing  is  to  be  changed,  but  the  Court  is 
to  determine  grammatically. 

Lord  Chancellor.  No  argument  concerning  whose  it  was,  or 
what  it  was  natural  to  do  with  it,  is  material.  The  single  question 
is,  whether  the  words  necessarily  infer,  that  she  meant  to  go  contra- 
ry to  what,  she  had  done  before.  If  the  recital  contained  any  thing, 
to  which' this  phrase  stood  in  contradiction,  I  might  correct  the 
phrase,  as  has  been  decided  by  former  cases.  But  there  is  no  in- 
stance, where  there  is  not  something  dehors  the  words  to  do  it  by.  (a) 
In  the  former  case  I  would  have  said,  they  had  forgot,  what  they 
had  stated  in  the  recital.  But  here  the  recital  is  too  general; 
and  there  is  nothing  in  it,  but  with  reference  to  what  follows ;  and 

(a)  And  yet  in  cases  of  marruge  articles,  the  Court  will  frequently  give  a  con- 
struction to  the  words  more  favorable  to  the  presumed  intent  of  the  parties,  than 
it  does  in  some  other  cases.  1  Stoij,  Eq.  Juris.  §  160,  note ;  Mm  v.  Rumh,  3 
Hin,  Ch.  R.  3.  See  farther  as  to  their  construction  in  Equity,  2  Story,  Eq.  J  uris. 
§§  983, 988.  In  Gee  V.  Gee,  2  Dev.  &  Bat  Eq.  103,  a  marriage  settlement  was  con- 
strued according  to  the  recital  See  TM  v.  Aithar^  3  Hen.  &  Munf.  399 ;  T^ion 
V.  Tytonj  2  Hawk.  472;  Pickd  v.  ChUUm,  5  Munf.  467;  SUmMon  v.  Lyndi,  3 
Johiu.  Ch.  222.  The  results  to  which  Mr.  Wigram  (now  vice  Chancellor) 
airiTes,  in  his  careful  survey  of  the  principles  and  authorities  with  regard  to  the 
Interpretation  of  Wills,  may  shed  light  on  a  kindred  topic.  According  to  these, 
the  judgment  of  a  Court  in  expounding  a  will  should  be  simply  dedarationa  of 
what  is  m  the  instrument  Eveir  claimant  under  a  will  has  a  right  to  reouire 
that  a  Court  of  Coustruction,  in  the  execution  of  its  office,  shall,  by  means  of  ex- 
trinsic evidence,  place  itself  in  the  situation  of  the  testator,  the  meaning  of  whose 
language  it  is  called  upon  to  declare.  The  only  cases,  in  which  tmdenee  to  prove 
iiUeniion  is  admissible,  are  those  in  which  the  description  in  the  will  is  utumbig' 
UOU9  in  its  application  to  each  of  several  subjectB.    wigram  on  Interpretation  of 
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rio  case  has  gone  so  tax.  Then  will  the  words  <<  immediately  after 
her  decease,"  necessarily  go  not  only  to  the  500/.  but  also  to  the 
trust  of  the  annuities  so  as  to  make  them  accrue  to  Tiemey  for  life, 
contrary  to  what  she  had  before  said.  The  objection  as  to  the  word 
<'  assigns  "  occurs  upon  both ;  for  though  she  had  a  life  ^tate,  yet  it 
is  given  to  her  assigns.  The  deed  seti^out  without  reference  to  any 
contingency.  It  gives  to  the  husband  an  absolute  estate  for  life ; 
and  that  is  given  even  against  children,  or  any  disposition  by  her. 
I  think,  the  intention  is  in  Plaintiff's  &vor.  I  have  no  doubt,  they 
did  not  mean  to  take  away  this  estate  for  the  benefit  of  Tiemey, 
when  it  was  not  done  for  the  benefit  of  the  children ;  but  I  am  afraid, 
I  have  not  foundation  enough  to  go  upon ;  it  would  be  too  hazardous 

a  construction.  The  bill  must  be  dismissed ;  but  without 
[  *  60  ]    costs.     I  cannot  give  costs  against  the  pretensions  of  *  such 

a  Plaintiff,  as  this ;  for  I  think  it  was  intended  in  his  favor, 
if  they  had  known  how  to  express  themselves  (1). 

The  ordlnaiy  legal  effect  of  an  instrument,  of  which  the  several  parts  are  not 
plainlv  inconsistent  with  each  other,  is  not  to  be  altered  by  construction,  even 
though  there  mav  be  considerable  reason  to  suspect  that  the  real  intention  of  the 
parties  may  be  mistrated,  by  an  adherence  to  the  common  rules  of  interpretation. 
Even  with  respect  to  testamentary  instruments,  where  greater  latitude  of  con- 
struction is  allowed,  than  in  other  cases,  the  lesal  effect  of  plain  words,  or  words 
which  have  acquired  an  established  technical  meaning,  must  not  be  chaiieed, 
unless  the  context  authorizes  the  qualification ;  see,  potiy  note  4,  to  Blake  v.  Bun- 
bury,  1  V.  194.  But  the  doctrine  that  the  operative  part  of  a  settlement  may  be 
reformed,  so  as  to  accord  with  the  intention  distinctly  declared  in  the  recital ;  as 
it  was  admitted  in  the  principal  case,  so  it  was  fully  reco^ized,  (with  an  intima- 
tion, in  some  of  the  cases,  that  the  Court  will  more  readily  interfere  when  the  par- 
ties stand  in  the  relation  of  paient  and  chil4«  or  husband  and  wife,)  in  Hope  v. 
Lord  Cltfden,  6  Yes.  508;  Payne  v.  Collier,  1  Yes.  Jun.  171;  Moore  v.  Magralh, 
Cowp.  12;  HludUy  v.  ffludley,  1  Meriv.  446;  Taggarl  v.  fletWett,  1  Meriv.  502, 
and  Cholmonddey  v.  C7tnfon,  2  Jac.  &  Walk.  100.  See  farther,  as  to  the  effect 
of  a  recital  in  a  settlement,  notes  4,  5,  6,  to  DundoM  v.  DuterUf  1  Y.  196.  The 
principal  case  is  likewise  reported  in  3  Brown,  27. 

(1)  Settlement  may  be  reformed  according  to  the  intention,  declared  in  the 
recital.  The  Marquis  of  Tovmi^iend  v.  Slangroomj  voL  vL  ^;  Beaumoni  v. 
BramUy,  1  Turn.  41 ;  or  by  a  letter  on  the  marriage,  foH,  Bartlow  v.  KSvingtonj 
voL  V.  593 ;  but  not  against  creditors.    JenJdns  v.  Qumchant,  596,  n. 

Will  made  upon  mistake  of  testatrix  not  altered  to  comply  with  the  intention, 
where  no  words  to  show,  what  the  will  would  have  been,  if  that  mis^e  had  not 
been  made.    Smith  v.  MaiUandy  posl^  362. 
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CRAVEN  V.  TICKELL. 

[1789,  Dec.  4.] 

Small  deyiations  from  a  plan  agreed  upon  for  building  not  material ;  otherwise, 

if  obstinate  or  cofrapt  (a) 
Witneas  good,  who  can  recover  nothing  in  the  suit,  [p.  ^1.] 
Interest  given  in  Equity  for  a  simple-contract  debt ;  as  at  law,  for  eveiy  debt 

detained,  either  by  the  contract,  or  in  damages,  [p.  63.] 

In  March  1787,  Plaintiflf  a  builder,  having  already  begun  the 
house  in  question,  entered  into  an  agreement  with  Defendlant ;  by 
which  Plaintiff  was  to  complete  it  as  a  public-house  according  to  a 
plan  given  by  Defendant's  surveyor,  Wilmot.  Plaintiff  was  to  lay 
out  300/.  upon  it.  All  the  expense  above  that  sum  was  to  be  de- 
frayed by  the  Defendant.  The  house  was  to  be  completed  by  De- 
cember ;  and  from  the  time  of  its  being  finished  Defendant  was  to 
accept  a  lease  for  seventy  years  at  die  yearly  rent  of  35/.  lOs. 
There  was  a  proviso,  that  the  workmen  should  be  paid  according  to 
the  measure  and  value.  After  the  parties  had  proceeded  some  time 
according  to  the  agreement,  Wilmot  got  possession  of  the  plan  by  a 
stratagem,  and  re/used  to  re-deliver  it,  and  endeavored  to  stop  the 
workmen.  Plaintiff  however  proceeded,  and  finished  the  house,  of 
which  he  gave  Defendant  notice,  desiring  him  to  fulfil  his  part ;  and, 
no  answer  being  received,  brought  the  bill  for  specific  performance, 
and  an  account  of  what  was  expended  above  300/.  This  bill  was 
resisted  upon  the  ground  of  deviations  from  the  plan,  which  accord- 
ing to  the  evidence  consisted  in  having  a  step  at  the  door ;  which 
was  said  not  to  be  usual  in  public  houses ;  there  were  -also  two 
chimneys  in  the  club-room,  which,  though  originally  intended,  was 
contrary  to  Wilmot's  subsequent  directions ;  and  there  was  some 
variation  as  to  the  bar ;  by  all  which  the  expense  was  increased  50/. 
There  was  also  evidence,  that  it  would  be  a  very  great  rent  for  a 
private  house.  It  was  also  objected  for  the  Defendant,  that  Plain- 
tiff had  undertaken  to  procure  a  license,  and  failed. 

Mr.  Mamfield  and  Mr.  Alexander  (V)  for  Defendants,  objected  to 

(a)  Courts  of  Equity  look  to  the  aubdanct  of  the  contract,  and  do  not  allow 
smaO  matters  of  variance  to  interfere  with  the  manifest  intention  of  the  parties ; 
ean)ecially  where  full  compensation  can  be  made  to  the  party  on  account  of  any 
false  or  erroneous  description.  The  numerous  cases,  in  illustration  of  this  prin- 
ciple, are  collected  in  2  Story,  E^  Juris.  §  777, 78,  and  1  Sugden  on  Vendors  and 
Purchasers,  (6th  Amer.  from  10th  London  edit  f  cap.  7,  ^§  3, 4,  and  in  the  American 
notes.  See  also  IRng  v.  Bardeauj  6  Johns.  CL  It.  38 ;  Hanburtf  v.  Liteh/kldj  2 
Mylne  &  Keen,  629.  But  specific  performance  will  be  refused,  where  there 
is  any  subgtantid  defect  in  the  estate  sold,  or  any  imposition  or  fraud  upon 
the  purchaser.  Bumjnu  v.  Plainer,  1  Johns.  Ch.  R.  213;  MboU  v.  Mm,  2 
JohiM.  Ch.  R.  519;  Johnson  v.  Gter,  ib.  546;  ChuUrman  v.  Gardner,  5  ib.  29; 
Govemew  y.  Elmendorf,  ib.  79 ;  Dennistan  v.  Morris,  2  Edw.  Ch.  R.  27 ;  Mor- 
gan't  Heir$  v.  Morgan,  2  Wheat  290;  Hepburn  v.  Md,  5  Cranch,  262;  Hlnns 
V.  Reynolds,  6  Paige,  407.    See  post,  p.  210,  note  (a),  Calverley  v.  HUliams. 

[h)  Sir  William  Alexander  was  Cnief  Baron  of  the  Exchequer  from  1824  to 
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a  witness  for  Plaintiff.  He  was  employed  in  the  building,  and  De- 
fendants are  to  pay  according  to  measure  and  value ;  and  if  they 
are  right  in  their  defence  by  proving  a  deviation ;  he  cannot  make 
a  title  to  be  paid ;  so  he  is  interested ;  as  he  swears  to  entitle  him- 
self to  payment. 

Lord  Chancellor.  He  is  to  be  paid  by  his  employer,  whether 
Plaintiff  or  Defendant ;  but  not  by  force  of  this  agreement ;  all,  it 
amounts  to  is,  that  beyond  300Z.  the  expense  shall  be  defrayed  by 
the  Defendant.  The  witness  can  recover  nothing  in  the  present 
suit ;  which  is  a  sufficient  answer,  (a)  But  besides  he  can  claim 
nothing  under  this  agreement,  which  is  not  with  him,  but  only  be- 
tween Plaintiff  and  Defendant.  If  the  work  is  not  done  according 
to  the  plan,  he  cannot  ^maintain  an  action  against  Defendant ;  but 
he  may  against  Plaintiff.    If  otherwise,  he  may  against  Defendant. 

For  Defendant.  If  the  plan  has  been  departed  from,  Plaintiff  is 
not  entitled  to  relief  in  a  Court  of  Equity.  Indeed  he  could  not 
recover  at  law  ;  and  if  he  could,  your  Lordship  would  leave  him  to 
it.  Plaintiff  thought  himself  bound  to  procure  a  license  ;  for  he  ap- 
plied to  the  Justices ;  having  represented  it  to  Defendant  as  the 
OMistant  practice,  and  assured  him,  it  would  be  granted.  The  prac- 
tice is,  when  a  number  of  houses  are  built  together  so  as  to  form  a 
new  town,  the  builder  makes  one  of  them  a  public  house  for  the 
convenience  of  the  inhabitants ;  and  a  license  is  granted  to  him  * 
upon  that  account. 

Lord  Chakcelloiu    That  practice  of  granting  a  license  to  the 

1831,  when  he  retired  from  the  bench.  See  an  inffeniotis  and  humorous  judicial 
opinion  pronounced  by  him,  2  London  Law  Mag.  &Si, 

(a)  The  rule,  as  declared  by  Lord  Thurlow,  is  not  sufficiently  precise.  The 
competency  of  the  witness  would  not  be  established  by  merely  showing  that  he 
could  recover  nothing  in  the  present  suit  The  true  test  of  the  interest  of  a  wit- 
ness is,  whether  he  will  either  gain  or  lose  by  the  direct  legal  operation  and 
effect  of  the  jud^ent,  or  whether  the  record  wfil  be  legal  evidence  tor  or  against 
him,  in  some  other  action.  It  must  be  a  present,  certain,  and  vested  interest, 
and  not  an  interest  uncertain,  remote,  or  contingmit  The  magnitude  or  degree 
of  the  interest  is  not  regarded  in  estimating  its  effisct  on  the  mind  of  the  witness ; 
for  it  is  impossible  to  meas|ne  the  influence,  which  any  given  interest  may  exert 
1  Greenleaf  on  Evidence,  §  990, 991,  and  cases  cited.  The  cases,  in  illustration 
of  this  technical  rule,  are  very  numerous.  There  are  also  some  exceptions  to  it 
which  add  to  the  perplexity  by  which  it  is  environed.  A  recent  Act  of  the  Brit- 
ish Parliament,  callea  Lord  Dennum^s  Act,  firom  the  circumstance  that  it  was  in- 
troduced by  this  distinguished  magistrate,  has  abolished  the  objections  to  the 
competency  of  witnesses  on  the  score  of  interest  and  of  iniamy,  leaving  to  the 
Jury  to  determine  their  credibility.  This  chan^  according  to  Lord  Brougham, 
places  the  Law  of  ESvidence  at  length  upon  a  rational  footing,  and  makes  its  pro- 
visions consistent  with  themselves.  It  protects  judges,  and  juries,  and  parties 
from  the  miscarria^;es  heretofore  constantly  produced  by  the  exclusion  of  unpor- 
tant  testimony ;  wisely  opening  the  door  to  the  witness,  but  reserving  the  esti- 
mate of  his  credit  and  tne  vidue  of  his  evidence  to  those  who  are  to  judge  the 
cause.  It  remains  to  be  seen  whether  the  legrislatures  of  the  United  States  will 
follow  the  salutary  example  in  the  r^orm  of  the  law,  which  ha3  been  set  by  the 
British  House  of  Lords,  in  which  this  measure  originated.  See  6  Law  Reporter, 
476.  The  subject  has  been  handled  with  learning  and  ability  by  Mr.  Appleton 
in  his  articles  on  the  Law  of  Evidence,  6  American  Jurist,  la  See  afeo  27 
American  Jurist,  405. 
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lioiue  instead  of  the  person  is  very  improper.  The  ag-eement  is  very 
kxMe.  Small  deviations  from  the  plan  would  not  affect  it  much ;  but  if 
there  is  any  obstinate  or  corrupt  deviation,  that  would  materially. 
The  Defendant  has  got  the  plan,  and  yet  does  not  produce  it  in  evi- 
dence. The  Plaintiff's  case  is,  that  Defendant's  surveyor  withdrew 
the  plan,  hoping  thereby  to  turn  the  burthen  up(Hi  Plain- 
tiff, and  so  to  defeat  him.  The  circumstance  of  *not  [  *62  ] 
producing  the  plan  is  a  signal  defect  in  Defendant's  case. 
Wilmot  has  got  possession  of  it,  keeps  it,  and  then  talks  of  variation 
from  itl 

For  Defendant  The  particular  variaticms  were  so  expressly 
stated  in  the  answer,  that  it  was  thought,  the  phm  would  be  unne- 
cessary. They  might  have  pointed  their  interrogatories  to  that,  but 
have  avoided  it,  and  examined  in  geneial  terms.  But  if  the  answer 
and  evidence  is  not  a  sufficient  bar  to  the  bill,  yet  at  least  it  may 
operate  in  diminishing  the  sum  to  be  paid.  It  is  clear  there  are  de- 
viations, which  are  not  contradicted ;  they  occasioned  the  additional 
expense  of  50/. ;  theref<»e  if  they  are  not  a  sufficient  impediment  to 
a  specific  performance,  yet  this  sum  ought  to  be  allowed ;  and  the 
Master  ought  to  be  directed  to  allow  it ;  or  inquire  what  the  addi- 
tional expense  amounted  to. 

Liofd  Chancellor.  The  lease  was  to  be  dated  from  the  time  the 
house  was  completed ;  therefore  there  must  be  an  incjuiry  as  to  that 
The  Master  will  state,  when  it  was  completed  according  to  the  con- 
tract It  is  immaterial,  that  the  house  was  actually  b^;un  before. 
Here  the  agreement  is,  that  the  lessee  under-leases  it  to  Defendant ; 
agreeing  to  lay  out  300Z.  upon  it  to  be  employed  under  the  directicm 
of  Defendant  The  lessee  allows  lessor  to  go  on  with  it :  then  they 
quarreL  If  they  had  managed  that  quarrel  right,  it  might  have  put 
an  end  to  the  Plaintiffs  going  on  to  build,  and  then  they  must  have 
finished  the  house  instanter ;  it  is  evident,  it  was  a  kind  of  house  to 
be  finished  immediately ;  but  they  could  not  stop  Plaintiff's  work- 
men. He  undertook  to  proceed,  and  therefore  came  under  an  obli- 
gation to  execute  the  contract,  and  to  finish ;  and  the  lease  cannot 
be  given  till  the  house  is  finished.  Therefore  the  Master  must  in- 
quire first,  whether  the  house  is  onnpleted,  and  if  so,  when  it  was 
completed  acccM^ding  to  the  contract  (1) ;  and  then  Defendant  must 
be  directed  to  accept  a  lease  according  to  the  terms  of  the  contract. 
If  the  house  was  not  finished  m  1787  they  cannot  bind  Defendant 
to  take  a  lease  from  that  year.  Then  the  Master  must  inquire,  what 
money  has  been  expended  above  the  sum  of  3002. ;  and  interest 
must  be  given  upon  it  since  it  was  laid  out. 

For  Defendant    *  This  debt  will  not  carry  interest ;  it  is     [  *  63  ] 

(1)  Afl  to  specific  perfomiance  of  a  covenant  to  build,  see  jnm^  S35 ;  Motdaf 
T.  Fvgin,  voL  iiL  184.  [There  has  been  some  conflict  of  opinion,  how  far  Courts 
of  Equity  ought  to  entertain  a  suit  for  the  specific  perfimnance  of  a  covenant  to 
kdld  or  rebuild  a  house  of  a  specified  fbnn  and  siie  on  particular  land.  See  9 
Story,  Eq.  Juris.  §  725-29.] 
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a  mere  rimfde-oontiact  debt ;  and  even  upon  a  common  action  at 
Guildhall,  intei^t  would  not  be  given. 

Lord  Chakcellob.  The  money  referred  to  inquiry  is  the  money 
laid  out  by  the  Plaintiff  in  execution  of  the  contract  Money  paid 
to  the  workmen,  who  were  to  be  paid  by  the  Defendant,  is  money 
advanced  for  him,  and  it  is  the  constant  practice  at  Guildhall  (1  do 
not  speak  from  my  own  experience,  but  from  conversations  I  nave 
had  with  the  Judges  on  the  subject)  either  by  the  contract,  or  in 
damages  (1),  to  give  interest  upon  every  debt  detained.  The  in- 
terest depends  upon  the  house  being  completed. 

Inunediately  c^ter  the  decree  was  pronounced,  it  appeared,  that 
a  license  was  obtained,  upon  which  the  parties  agreed,  that  upon 
Defendant's  paying  3002.  into  Court,  he  should  be  let  into  posses- 
sion immediately.  

1.  It  has  been  repeatedly  laid  down,  aa  a  eeoeral  rule,  that  the  evidence  of  a 
witness  ought  to  be  received,  when  the  record  in  the  cause  will  not  a£fect  his  in- 
terest, and  cannot  be  made  use  of  as  evidence,  either  for  or  against  himself,  in 
any  other  suit  Bent  v.  Baka-j  3  T.  R.  32;  The  King  v.  Prosser,  4  T.  R.  20; 
The  King  v.  T%e  hUuMants  of  Kidfard,  2  East  561 ;  Stmdkmidit  v.  Brugvf ,  1 
M'CleL  56 ;  DoddingUm  v.  Hudstm,  1  Bingh.  25a  See  also,  MomU^  v.  DavieSj 
IL  Price,  178.  In  Mr.  Forrester's  ms.  note  of  Holdfast  v.  Dowsinej  decided  in 
B.  R.  Pasch.  19  Geo.  II.    Chief  Justice  Lee  is  stated  to  have  said  that,  "  if  a  per- 


(1)1. 
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^  Atk.  151 ;  2  Ves.  589.  Seeposi,  p.  451 ;  Cmae  v.  Hunter;  Desehonai 
nneckj  voL  iL  157,  716 ;  Parker  v.  Hutchinson ;  Sharpe  v.  Eari  of  Scarwh 
rough,  iii.  ia3,  557 ;  Upton  v.  JWL  Ferrers,  V.  801 ;  Clarke  v.  Seton,  vL  411 ; 
Lowndes  v.  CoUens,  xvii.  27 ;  lAthgow  v.  Lyon,  Coop.  29.  But  in  the  case  of  a 
surplus  in  bankruptcy  interest  subsequent  to  the  commission  was  confined  to 
debts,  carrying  interest  by  the  contract,  posL  Ex  parte  ASUs,  voL  iL  295 ;  Ex 
parU  Kock,  1  Yes.  &  Bea.  342;  1  Rose,  317;  ExparU  fflUiams,  1  Rose,  399; . 
Ex  parte  Greenway,  Buck,  412 ;  Ex  parte  Boyd  and  Paton,  1  Glyn  &  Jam.  285, 
332 ;  Burgess's  ease,  2  J.  B.  Moore,  745,  until  the  stat  6  Geo.  IV.  c.  16,  see  s.  57, 
132.  [The  American  cases  on  this  subject  are  collected  by  Mr.  Perkins  in  his 
elaborate  notes  to  Chitty  on  Contracts,  643-48.  See  also  Bainbridge  v.  M^Seox, 
1  Baldwin,  538.  The  history  of  the  law  regulating  interest,  and  the  authorities, 
are  presented  with  great  clearness  and  ability  by  A&.  J.  C.  Spencer,  in  an  opinion 
delivered  by  him  in  the  Court  of  Errors  of  the  State  of  New  York.  Bend.  Glass 
Factory  v.  lieid,  5  Cowen,  587.  See  also  Blydenburgh  on  Usury,  pp.  144—299, 
for  the  statutes  a^fainst  usury  now  in  force.  In  cases  of  appeed,  interest  on  a 
taxed  bill  of  costs  is  allowed,  as  damages  for  the  delay  caused  by  the  appeal,  and 
the  rule  is  the  same  with  respect  to  a  decree  directing  the  payment  or  money. 
See  1  Barbour,  Chan.  Pr.  405 ;  Van  Valkenburgh  v.  FuUer,  6  Paige,  la  See 
post,  p.  527,  note  (a)  to  Spurrier  v.  Magoss,  Equi^  will  not  decree  current  in- 
terest, when  it  would  not  be  recovered  at  law ;  5  Dana,  54 ;  MaUer  of  Murray,  6 
Paige,  204.  It  should  not  be  allowed  on  estimated  rents  and  profits.  Boper  v. 
Wrtn,  6  Leigh,  38.  It  seems  tliat  in  an  action  of  debt  on  a  bond  at  law,  the  surplus 
interest  beyond  the  penalty  may  be  given  in  the  form  of  damages.  Baker  v.  Mar' 
ris,  10  Leigh,  285.  Interest  will  not  be  allowed  upon  the  arrears  of  an  aimuity 
unless  a  special  case  be  made.  Booth  v.  Lycester,  1  Keen,  247.  See  also  Mere- 
dith V.  Bou>en,  1  Keen,  270 ;  Bhoades  v.  Selsof,  2  Beav.  359 ;  IMe  v.  Price,  8 
Sim.  578 ;  lEckson  v.  Ayf.ward,  Lloyd  &  G.  Temp.  Plunk.  227.  If  the  intention 
be  apparent  on  the  face  of  the  deed  to  give  interest,  the  court  will  carry  that  in- 
tention into  effect,  although  there  are  no  express  words  giving  interest  Clayttm 
V.  GlengaU,  1  Con.  &  Law.  311  S.  C.  1  Don.  &  Wal.  1.  In  ordinary  cases  ac- 
ceptance of  principal  alone  amounts  to  a  waiver  of  interest  GtUemt  v.  Thaier 
of  Mew  Yoik,  3  Edw.  512.  See  cases  of  fdlowance  of  interest :  Couier  v.  mSL, 
1  Hayes,  and  J.  127 ;  JHtfe  ^  FiMack  v.  mte,  1  B.  Monroe,  180.] 
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•on  be  omm  exttpiwne  mqjor  when  called  upon  to  be  a  witness,  that  is  all  which 
can  be  provided  for.  On  this  ground,  if  one  who  has  been  examined  as  a  wit- 
ness in  Chancery  when  disinterested,  does  afterwards  become  interested,  and  even 
entitled  to  the  estate  in  question,  his  deposition,  taken  when  he  was  disinterested, 
shall  be  read,  as  was  detennined  in  Goue  v.  Tracy,  2  Vem.  700. 

2l  Equity  will  support  a  contract,  though  it  is  not  capable  of  beinffstrictly  per- 
fonned,  if  the  failure  be  not  substantial :  HaU^  v.  Grant,  13  Yes.  77 ;  EAwi  v. 
Lyon,  3  Yes.  693 ;  SeUm  v.  Slade,  7  Yes.  274 :  but  this  jurisdiction  is  never  to  be 
exercised  arbitrarily:  Budde  v.  MUehdl,  18  Yes.  Ill:  and  the  discretionaiy 
power  of  the  Court,  it  has  been  intimated,  ought  not  to  be  extended  farther  than 
It  has  already  been  cairied ;  MUnes  v.  Gay,  14  Yes.  407 ;  and  see,  poH,  note  2, 
to  Calveriyy.  ffiUiam,!  Y.  210,  with  the  notes  to  Z)retre  v.  jHcmwm,  6  Y.  675,  as 
to  the  doctrine  of  specific  performance  tinih  compensation,  and  the  limits  within 
which  that  doctrine  is  conmied. 

3.  Interest,  to  fiomtne,  is  only  given  when  it  is  due  by  contract,  expteA  or  im- 
plied ;  see,  foHj  note  2,  to  Creuie  v.  Hunter,  2  Y.  157 ;  but  courts  of  law  will 
five  an  equivalent  compensation,  by  way  of  ascertained  damages,  for  the  unjust 
detention  of  money,  however  the  debt  has  been  contracted ;  if  it  has  been  wrong- 
fully withheld,  after  the  ^aintiff  has  endeavored  tp  obtain  payment  Ex  paHe 
Hmkof,  S  Brown.  507;  £r  ^ar<e  iSbcfc,  1  Yes.  &  Bea.  345 ;  Jimott  y.  Bayem,  S 
Bingfa.  359 ;  SRlhause  v.  Davis,  ]  Man.  &  SeL  174.  Specific  performance  may 
be  obtained  under  many  circumstances,  in  equity,  though  damages  for  non-per- 
fonnance  might  be  recovered  at  law ;  see  the  note  to  Flint  v.  Brmidon,  8  Y.  159 ; 
indeed,  it  seems  to  have  been  formerly  the  rule,  that  no  agreement  ought  to  be 
enforced  in  equity,  upon  which  an  action  at  law  would  not  lie  for  damages ;  see 
note  1  to  BrwHe  v.  5X.  Paul,  1  Y.  326. 
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RxaiDUARY  legatee  dying  in  life  of  testator,  executors  are  trustees  of  residue  for 
next  of  kin,  though  no  legacy  to  them,  except  102.  to  one  for  mourning.  Be- 
quest of  ^  all  other  unbeqtuathed  goods  and  chattds^  is  residuary,  notwitnstand- 
inf  a  subsequent  bequest  to  the  same  person  of  debts  due  to  testator,  (a) 

No  difference  between  a  lapse  and  what  is  not  disposed  of,  except  for  construing 
intention.  At  law  executors  take  any  beneficial  interest,  unless  contrary 
intent,  [p.  67.] 

Francis  Hamlin,  after  devising  his  real  estate,  gave  a  legacy  to 
a  god-daughter ;  and  then  to  Jane  Powel  all  his  household  goods, 
books,  book-case,  linen,  wearing  apparel,  and  all  other  unbequeathed 
goods  and  chattels,  that  should  be  in  his  possession  at  the  time  of 
his  death,  except  the  legacies  he  had  given,  or  should  give.  He 
then  gave  her  all  money  due  to  him,  that  she  might  discharge  the 
demands  upon  him.  Then  he  gave  to  other  persons  certain  arti- 
cles of  plate  and  furniture,  and  some  pecuniary  legacies.  Then 
came  a  clause  charging  the  said  Jane  Powell  with  payment  of  his 
debts,  legacies,  and  funeral  expenses.     He   appointed   a   legatee 

(o)  See  the  cases  of  residuary  legatees :  Torrty  v.  Bri^,  1  Dev.  &  Bat  Bq. 
116 ;  Van  KUak  v.  Rtf.  Dutch  Church,  6  Paige,  600 ;  James  v.  James,  4  Paige, 
115;  Core  v.  SUvens,  1  Dana,  206;  CogdaWs  E3?r  v.  IEm  Widow,  3  Desiauf,*7. 
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of  lot.  for  mouraing,  Jane  Powel,  and  two  others,  to  whom  no 
legacies  were  given,  jcini  executors  of  his  will.  Jane 
[  *  64  ]  Powel  died  in  his  *  life.  The  bill  was  brought  by  the  p^- 
sonal  representative  of  John  Bennet,  sole  next  of  kin  to 
the  testator,  for  an  account  of  the  residue  against  the  surviving  exeo 
utors.  Defendants  insisted,  that  the  bequests  to  Jane  Powel  were 
specific,  not  residuary ;  but  if  residuary,  that  there  was  nothing  to 
turn  them  into  trustees. 

Solidior  General,  for  Plaintiff.  Testator  bequeathed  in  terau 
describing  almost  every  species  of  his  personal  property.  Wherever 
the  residue  is  given  to  a  person,  who  dies  in  life  of  testator,  the 
executors  are  trustees,  whether  they  have  legacies  or  not.  This 
has  been  often  decided.     Bishop  of  Cloyne  v.  Young,  2  Ves.  91. 

Mr.  Miifordj  for  Defendants.  Testator  has  not  in  the  common 
form  made  any  residuary  disposition,  but  the  l^acies  to  Jane  Pow- 
el are  specific ;  therefore  the  residue  belongs  to  the  executors  as  un- 
disposed of;  and  those  specific  legacies  by  her  death  in  life  of  tes- 
tator sink  into  the  residue,  and  go  with  it  to  the  executors.  But  if 
not  residuary,  there  is  no  case,  which  comes  up  to  this ;  for  there 
is  nothing  in  the  will  to  turn  them  into  trustees  for  next  of  kin  with 
respect  to  a  lapsed  disposition,  where  no  legacy  has  been  given  to 
two  of  the  executors.  The  trifling  sum  given  for  mourning  to  one, 
even  if  it  had  not  (1)  been  for  motiming  (in  which  case  it  has 
been  considered  merely  as  a  compliment)  would  not  exclude  them ; 
but  certainly  not  if  given  for  mourning,  as  here.  But  as  there  are 
two  executors,  to  whom  nothing  is  given,  there  must  be  some  other 
ground.  Plaintiffs  rely  upon  the  words  "all  other  unbequeathed 
goods  and  chattels,"  but  Uioee  w(»rds  ought  to  be  construed  by  the 
words  preceding ;  and  must  mean  goods  of  the  same  kind  before 
disposed  of,  and  not  generally.  The  will  is  inaccurate  in  using 
those  general  words.  But  the  subsequent  clause  shows,  he  did  not 
mean  to  include  every  species  of  personal  property ;  for  the  next 
clause  gives  her  all  money  due  to  him  at  his  decease ;  which  there- 
fore he  thought  he  had  not  given,  when  he  gave  the  goods  and 
chattels. 

Lord  Chancellor.     He  might  not  have  known,  that  debts  due 
to  him  would  pass  by  those  words  <'  goods  and  chattels." 
[  *  65  ]     It  was  only  *  accumulation.     He   seems  to  have  been 
anxious  to  dispose  of  every  thing. 

For  Defendants.  If  these  bequests  are  to  be  considered  as  spe- 
cific, the  title  of  the  executors  is  clear ;  because  the  residue  clearly 
is  undisposed  of;  and  if  so,  any  specific  legacy  falling  into  it  will  go 
with  it  to  the  executors,  and  not  to  the  next  of  kin.  WUson  v.  hat, 
2  Ves.  166.  This  case  is  a  decision  in  favor  of  the  executor,  sup- 
posing that  the  wife  of  the  testator,  who  was  one  of  the  executors, 
but  died  in  life   of  testator,   was  residuary  legatee  according  to 

1)  Contn  Sir  John  Strange,  2  Ves.  168,  who  said  twenty  shillings  would  be 
"icient 
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the  leport ;  but  upon  looking  into  the  register  it  appeared  to  be  dif- 
ferent    R.  N.  died  seised  and  possessed  of  real  and  personal ;  he 
deiised  a  copyhold  estate  to  his  grand-daughter,  and  left  other  specific 
legacies.    Then  to  his  wife,  whom  he  made  one  of  his  executors,  he 
gave  all  his  household  goods,  moneys,  and  securities,  whatsoever  and 
^wheresoever.     That  would  not  include  leasehold  estates ;  and  there- 
fore must  be  taken  not  as  residuary,  but  specific*    The  question 
wras,  whether  Plaintiflf  as  next  of  kin  was  entitled  to  the  residue,  or 
the  surviving  executors ;  and  the  determination  was  for  the  execu- 
tors.    In  the  report  it  is  clear,  it  was  considered  as  specific ;  and 
tliat,  being  so,  it  fell  into  the  residue.     But  if  your  Lordship  thinks, 
that  this  because  conceived  in  laiger  terms,  is  residuary ;  yet  there 
is  no  case,  to  make  them  trustees  in  such  a  case  as  this.    The  cases 
are  certainly  contradictory.     In  Hunt  v.  Berkekyy  1  £q.  Ca.  Ab. 
243,  more  copiously  reported,  Mose.  47,  the  determination  was  for 
the  executors.     Owen  v.  OweUy  1  Atk.  494,  of  which  I  have  also  a 
manuscript  note.    The  ground  upon  which  Lord  Hardwicke  deter- 
mined there,  was,  that  the  residue  was  given  to  three  persons  in 
conunon  as  residuary  legatees ;  and  though  they  were  also  execu- 
tes, yet  Lord  Hardwicke  thought,  the  gift  of  the  residue  to  them  as 
residuary  legatees  showed,  the  intent  was  not  for  them  to  take  bene- 
ficially as  executors :  and  in  Bishop  of  Cloyne  v.  Youngy  he  went 
upon  the  same  idea.    There  after  several  legacies,  and  among  the 
rest  one  to  one  of  the  executors,  amies  this  clause ;  "  Item,  after  all 
my  just  debts  and  legacies  paid,  I  give  and  bequeath  the  remainder 
of  my  estate  real  and  personal,  and  whatsoever  shall  be  due  to 
me  for  half-pay,  &c."  and  there  broke  ofif.     The  determination 
was  for  the  next  of  kin,  upon  the  groun4  that  testator  certainly  in- 
tended a  disposition ;  if  in  favor  of  the  execut(»s,  it  was  his 
*  intention,  they  should  take  by  virtue  of  that  disposition,      [*66] 
and  if  so,  it  was  clear,  he  did  not  intend  them  to  take  as  , 
executors ;  and  therefore  testator  not  having  proceeded  farther,  so 
that  it  was  doubtful,  to  whom  he  meant  to  dispose,  but  clear  that 
nothing  was  intended  for  the  executors  as  such.  Lord  Hardwicke 
thought,  they  could  not  take  it  as  executors,  and  must  be  trustees 
for  the  next  of  kin.     He  took  notice  there  of  Painter  v.  Scdisbunfj 
11th  May,  1734,  at  the  Rolls ;  where  the  residue  was  devised  to  the 
wife  and  son  equally ;  and  the  wife  was  made  executrix.    The  son 
dying  in  testator's  life,  that  lapsed  moiety  went  to  the  next  of  kin 
and  not  to  the  executrix ;  and  Lord  Hardwicke  said,  the  ground  of 
that  decision  was,  that  testator  had  declared  his  intention  to  make  a 
dififerent  disposition  of  the  surplus  of  his  personal  estate ;  and  that  it 
should  not  go  to  his  executrix  by  force  of  being  executrix.     But  he 
did  not  think,  there  was  sufficient  ground  lo  say,  the  executrix 
should  be  excluded  by  having  a  moiety.     In  Dawson  v.  Daltony 
February  11th,  1752,  Lord  Hardwicke  reasons  the  same  way.     He 
there  says,  the  question  of  right  is  settled,  that  where  a  testator  has 
given  to  his  executors  as  residuary  legatees,  it  is  the  strongest  ground 
to  show,  it  is  not  meant,  they  should  take  as  execiitors.     Man  v. 
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Man  (1),  2  Stra.  905 ;  in  that  case  the  wife,  being  a  distinct  1^- 
tee  and  executrix,  was  not  excluded  from  taking  two  lapsed  shiures 
of  the  residue.  Page  v.  Page  (2),  2  P.  Will.  489,  and  Mose.  42, 
2  Stra.  820,  will  be  relied  on  for  Plaintiff;  where  the  whole  residue 
was  devised  to  the  wife  for  life,  and  after  her  death  to  six  by  name 
equally  to  be  divided,  as  tenants  in  common ;  and  one  of  the  tenants 
in  common  djring  in  life  of  testator,  the  next  of  kin  succeeded  in  a 
claim  of  that  lapsed  share  against  the  executor ;  but  upon  the  ground 
stated  by  Lord  Hardwicke  in  Bishop  of  Cloyne  v.  Youngs  that  in 
that  will  and  in  Painter  v.  Salisbury  it  was  to  be  implied,  that  they 
were  intended  to  take  no  benefit  as  executor.  In  Owen  v.  Owen 
the  same  rule  prevailed,  but  upon  the  same  ground  and  reasoning. 
Therefore  Defendants  are  not  intended  to  be  trustees.  There  are 
cases  of  a  disposition  of  piersonal  to  be  laid  out  in  land  for  a  charity ; 
in  which  case  executors  are  always  excluded :  but  this  is  different ; 
for  there  testator  had  given  it,  though  illegally ;  and  if  the  charity 
upon  that  account  could  not  take,  neither  did  the  testator  intend  a 
benefit  to  the  executors. 

Lord  Chancellor.  I  have  no  doubt  about  it.  If  the  question 
was  recent,  whether  executors  should  be  turned  into  trustees  by  im- 
plication, or  by  what  sort  of  implication,  I  should  acknowledge  the 
difficulty  of  the  original  argument.  But  after  so  many  cases  upon 
the  subject,  and  the  law  has  been  so  well  settled,  I  am  under  a  dif- 
ficulty to  take  any  line  of  argument,  unless  that  which  appears  to 
have  been  su^ested  by  Sir  Joseph  Jekyl  in  that  short  note  in 
Strange.  He  there  seemed  to  go  upon  a  difference  between  a  lapse, 
and  what  is  not  disposed  of.  In  case  of  construing  intention  it 
may  have  place ;  but  not  otherwise ;  for  a  lapsed  legacy  is  a  case, 

(1)  Kmnafy  V.  SUdnsby,  Eas.  1755. 

Devise  of  lefiracy  to  executor,  and  also  to  next  of  kin ;  question  as  to  surplus. 

For  Plaintiff  Executor.  The  Court  has  often  let  in  proof  to  rebut  the  equity  of 
next  of  kin ;  and  yielding  to  every  thing  denoting  an  intent,  that  executor  should 
have  the  surplus ;  and  the  disposing  of  all  so  minutely  is  tantamount  to  such  in- 
tent ;  as  in  Man  v.  Many  1734 ;  where  a  surplus,  aiismg  by  a  lapsed  legacy,  was 
decreed  to  the  executor ;  and  in  general,  where  it  appears,  testator  believed,  he 
disposed  of  all,  it  is  to  be  presumed,  he  meant,  that  what-  should  accidentally 
arise,  should  remain  to  the  executor. 

Lord  Chancellor.  The  reasonable  rule,  which  I  much  approve,  and  will  not 
disturb,  is  now  established :  that  a  legacy  precludes  the  executor  from  the  sur- 
plus; and  justly  so,  to  prevent  fraud  by  tlie  maker  naming  himself  executor; 
which  testator,  not  aware  of  the  consequences,  may  permit  Was  the  maker  to 
appoint  a  legacy  to  himself,  testator  would  be  immediately  alaimed,  and  not  im- 
posed upon.  Now  the  surplus  goes  by  succession,  as  it  were,  under  the  statute 
to  the  next  of  kin.  As  to  Man  v.  Man^  the  Court  might  have  considered,  testator 
by  a  particular  disposition  did  not  intend,  the  surplus  should  go  to  the  next  of  kin : 
but  does  not  that,  seeing  he  has  taken  notice  of  the  executor,  equally  exclude 
him  ?    I  rather  believe,  Uie  decree  was  upon  circumstances  now  not  appearing. 

See  JVotarse  v.  Finch,  post,  344,  and  the  numerous  authorities  there  referred  ta 

(2)  In  P.  Will,  the  wife's  life  interest  in  the  residue  is  not  mentioned ;  and  the 
six  residuary  legatees  are  stated  to  have  been  also  executors.  But  Lord  Hard- 
wicke citing  this  case,  2  Ves.  99,  takes  notice  of  the  wife's  life  interest,  and 
seems  to  have  considered  the  wife  as  ezecutiiz.  Mr.  Mitford's  statement  agrees 
with  Lord  Hardwicke's. 
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to  which  the  will  does  not  apply.  At  law  executors  take  absolutely 
any  beneficial  as  well  as  any  nominal  interest,  where  there  is  nothing 
serving  as  an  intimation  of  an  idea,  that  testator  was  not  making  a 
beneficial  office,  but  merely  a  trust.  But  when  he  has  taken  from 
them  in  the  same  instant  ail,  that  could  result  beneficially  to  them ; 
it  is  difficult  to  say,  he  meant,  they  should  take  any  thing  more  than 
a  trust,  (a)  The  difierence,  where  it  is  given  to  a  charity,  appears 
impossible  to  state ;  the  counsel  left  that  without  making  a  point, 
upon  which  any  body  could  rest  a  single  moment ;  it  concludes  the 
executors,  but  will  not  serve  any  other  purpose.  But  if  he  has 
given,  what  the  executors  could  take,  to  a  stranger,  he  meant  to 
make  them  trustees.  Nothing  could  be  so  clear  as  his  intention, 
and  there  is  nothing  in  the  other  point.  The  prayer  of  the  bill 
must  be  admitted  in  toto  with  costs. 


1.  It  is  quite  settled,  that  every  personal  bequest  which  lajpses  falls  into  the  resi- 
due of  the  testator's  personal  estate,  (Cambridge  v.  Rous,  8  Yes.  25,)  and  that  anv 
indication  of  a  testator's  intention  to  dispose  of  the  residue  of  his  property  is  suf- 
ficient to  exclude  the  claim  of  his  executor ;  though  it  may  be  wnollytuncertain 
what  disposition  the  testator  may  have  intended  to  make  or  that  residue.  Mence 
V.  Mtnct,  18  Yes.  351 ;  Daw9on  v.  Clarke,  18  Yes.  254 ;  Mordaunt  v.  Htuaey,  4 
Yes.  118.  See,  post,  note  4,  to  Mi^gridge  v.  Thacktcdl,  1  Y.  464.  Even  an  in- 
tention, on  the  part  of  the  testator,  to  make  such  a  disposition  of  his  residue  as 
should  exclude  the  claim  of  his  next  of  kin,  if  it  cannot  be  collected,  from  the 
evidence,  that  he  meant  to  obtain  that  object  by  any  other  mode  than  an  express 
disposition  of  the  residue,  will  not  turn  the  scale  in  favor  of  the  executor,  iang- 
ham  v.  Sanford,  17  Yes.  451 ;  The  Bishop  of  Cloyne  v.  Young,  2  Yes.  Sen.  95; 
JSTourm  v.  ISMchf  1  Yes.  Jun.  361,  and  see  the  note  to  the  last  cited  case,  posL 

2.  A  bequest  of  ^  goods  and  chattels,"  if  standing  by  itself,  is  sufficient  to  pass 
all  the  testatot^s  personal  estate ;  but  if  this  gift  follow  a  previous  specification  of 
certain  articles,  it  must,  generally  speaking,  be  restrained  to  articles  ^usdem  gen- 
ms.  Siuart  v.  Tht  Marquis  of  Bute,  11  Yes.  606;  Cook  v.  Oakley,  1  P.  Wms. 
308 ;  the  testator's  bounty,  however,  will  not  be  liinited  within  this  constrained 
constmction,  when  the  context  shows  that  such  was  not  his  intention.  WooUam 
V.  KemMrtht^  9  Yes.  142 ;  HoUum  v.  Sutton,  15  Yes.  319 ;  Fleming  v.  Bumnoes, 
1RU88.282. 

3.  The  principal  case  is  likewise  reported  in  1  Brown.  28. 

(a)  The  inclination  of  Courts  of  Equity  has  been  strongly  evinced  to  lay  hold 
of  any  circumstances,  which  may  rebut  the  presumption  of  a  ^ifl  to  the  executor ; 
and  some  very  nice  and  curious  distinctions  have  been  taken  in  England  in  order 
to  escape  from  the  operation  of  the  general  rule.  In  America  the  surplus  is  by 
law  umversaUy  distributable  among  the  next  of  kin,  in  the  absence  of  all  con- 
trary expressions  of  intention  by  the  testator.  This  renders  the  numerous  dis- 
tinctions in  the  English  cases  inapplicable  here.  See  2  Story,  £q.  Juris.  6  1208 ; 
2  FonbL  Eq.  R  2.  ch.  5.  §  3,  note  (A).  Where  tlie  next  of  kin  will  have  the  ben- 
efit of  a  lapsed  legacy.  PhUlipa  v.  PkHlips,  1  Mylne  &  Keen,  649 ;  Bone  v. 
Cooke,  13  Price,  332',  tVaeier  v.  Drazier,  2  Leigh,  642. 
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HABERGHAM  tj.  VINCENT. 

[1789,  Dec  8,  12.] 

AmnNisTUATOR  not  brought  before  the  Master  by  motion  after  a  decree  paarad 
and  entered,  if  any  thii^  in  it,  affecting  him  by  way  of  order*  to  pay ;  other- 
wise, if  only  to  witneae  what  is  done. 

A  DECBEE  had  been  made,  passed,  and  entered,  without  having 
before  the  Court  a  personal  representative,  who  became  so  by  ad- 
ministration after  the  bill  filed.  A  special  motion  was  made  to 
insert  in  the  bill,  that  he  was  administrator,  in  order  to  bring  him 
before  the  Master,  upon  the  ground  of  saving  expense  to  the  parties ; 
that  they  could  not  go  to  account  without  doing  so ;  and  that  it  was 
a  mere  slip  in  the  bill.  There  was  no  opposition ;  but  it  did  not 
i4>pear  that  the  parties  consented,  though  they  were  competent,  and 
had  notice  of  the  moticMi. 

Mr.  Sehoyn,  for  the  motion,  acknowledged,  there  was  no  case  for 
it.  He  said,  it  was  likely  the  parties  would  consent :  that  on  ac- 
count of  the  decree  it  was  a  £f>ecial  motion  instead  of  the  commoo 
one  to  amend  the  bill ;  and  that  Lord  Talbot  once  allowed  such  an 
amendment,  but  it  was  before  the  decree. 

Lord  Chancellob.  It  is  quite  a  new  thing.  The  alteration 
proposed  is  very  immaterial ;  but  the  delicacy  and  difficulty  is  in  the 
example  I  should  set  by  altering  a  record  of  this  Court, 
[  *69  ]  after  it  has  been  *made  up,  and  I  have  nothing  more  to 
do  with  it.  You  must  get  the  consent  of  the  parties ;  let 
it  stand  over  for  that ;  and  I  wish,  you  would  put  it  into  some  other 
shape ;  for  even  if  they  do  consent,  I  do  not  know,  that  I  can  do  it. 
Let  it  stand  to  the  next  seal,  and  see,  if  there  is  any  precedent  for  it  (0) 

Lord  Chancellor.  If  there  is  any  thing  in  the  decree  aflecting 
him  by  way  of  order  to  pay,  it  is  beyond  the  courw  of  the  Court  to 
have  him  brought  before  th^  Master  in  this  manner ;  but  if  it  is 
merely,  that  he  may  be  a  witness,  to  what  is  done,  it  is  a  proper 
motion.    Look  into  the  deoee,  and  see  how  it  affects  him  (1). 

1.  A  KEPORT  of  the  earlier  proceedinffB  in  this  suit,  as  well  as  its  auhsetfient 
continaation  may  be  found  in  4  Brown,  3S--d90.    Farther  proceedings,  {umag 

(a)  After  a  decree  has  been  settled  and  entered,  the  court  will  not  entertain  any 
^>plication  to  vaij  it,  unless  inon  consent  of  all  parties,  or  in  respect  of  matters 
which  are  quite  of  course.  1  Barbour,  Chanc.  Pr.  350,  and  cases  cited  there,  and 
the  whole  section  on  Btdifying  Deartt^  b.  L  ch.  12,  §  5;  Gcrdnar  v.  Jkeringt  2 
Edw.  131:  BentuU  v.  ffifder,  2  Johns.  Ch.  R.  205;  as  where  the  decree  is  obvi- 
ously wronff,  or  there  is  a  clear  mistake  by  the  court  or  counsel  in  drawing  it  up. 
Bogen  V.  /Cog^ew,  1  Paige,  189;  Clark  v.  HaU^  7  Paige,  382.  So,  a  decree  will 
be  amended,  where  thrcxigh  inadvertence,  costs  have  been  given  by  it  to  a  puty 
in  a  case  where  he  is  not  entitled  to  them.  Murrmf  v.  BkSthford,  2  Wend.  221. 
The  proper  mode  of  having  a  decree  rectified  in  matters  of  substance  is  by  apply- 
ing to  have  the  cause  re-heard.  After  a  final  decree,  an  order  for  the  defendant 
to  account  before  the  master,  so  as  to  vary  the  relief  granted  by  the  decree,  will 
not  be  mnted  on  motion.    Hmdridt  v.  RMnmnij  2  J^ms.  Ch.  R.  484. 

(1)  3  P.  WiU.  371.    Ihmr  v.  mfoU,  5  Mad.  449. 
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out  of  this  mme  will,)  at  the  suit  of  SUm^iMw.  Haberghanf  are  repotted  in  10 
Yes.  27a 

2.  In  ordinary  caaee  according  to  the  present  practice  of  the  Court  no  addition 
to  a  decree  can  be  made  on  motion,  or  petition,  out  the  cause  must  oe  set  down 
for  fitfther  directions ;  and,  if  it  be  sought  to  alter  the  decree  itself,  in  the  minutest 
particular,  the  cause  must  be  re-heard :  see  Lord  Sk^pbrook  v.  Lord  Hinckinbn^ 
13  Yes.  394 :  but,  in  order  to  spare  charity  funds,  this  strictness  may  be  relaxed : 
^Momof  (knaral  v.  fFhUdyt  11  Yes.  347:  and,  even  in  cases  not  coming  within 
the  principle  in  favor  of  charities,  a  person  it  seems,  may  be  allowed  to  «>  in 
before  the  master,  and  act  upon  the  decree  previously  made,  as  if  he  had  l>een 
named  a  parly  to  the  record.  Farrtr  v.  ffyaU,  5  Mad.  450.  For  in  such  case, 
the  subetance  of  that  decree  is  not  altered,  though  a  difierent  party  is  permitted 
to  prosecute  iL  And  it  has  been  said,  though  it  is  irregular  to  alter  a  aecree  on 
motion,  it  may  be  done  in  cases  where  ultimate  justice  could  not  otherwise  be 
effected,  {Wiuiam»  v.  Jona^  1  M'CleL  99,)  or  when  the  amendment  proposed  is 
qvite  of  course:  (WaBit  v.  Thomas?  Yea.  G98:)  or  in  order  to  rectify,  oy  consent, 
a  mere  slip,  ^ewhouoe  v.  MUford^  12  Yes.  456.  See,  poH^  the  note  to  Perry  v. 
Pk3ft^  1  v.  251 :  and  the  Bill  now  (1827)  before  parliament  for  amending  the 
practice  of  the  Court  of  Chancery  contains  a  provision  to  this  effect 


FOX  V.  MACKRETH. 

[1789,  Dec.  a] 

BiFoas  report  Court  refused  to  order  balance  of  charges  allowed  against  Defend- 
ant upon  account,  and  the  whole  all^d  in  his  discharge  to  be  paid  into  Court 
ri  certificate  hj  the  Master  and  Defendants  examination  before  hun :  but 
refused  a  motion  to  take  the  certificate  off  the  file. 
No  certificate  by  a  Master  as  by  Accountant  General,  but  there  must  be  a  report, 

in  order  to  take  notice  of  anv  thing  in  Master's  office,  [p.  700 
Motion  for  separate  report ;  ana  proceedings  dedUin  diem,  [p.  72.] 

An  account  was  decreed  against  Defendant  in  1788  (1)  upon  a 
bin  filed  some  years  before. 

Motion  upcm  part  of  Plaintiff  for  ^  order  on  Defendant  to  pay 
into  Court  a  sum  of  above  13,000Z.  being  the  balance  of  the  charges 
allowed  against  the  Defendant  by  the  Master  in  taking  the  account, 
and  of  the  whole,  without  any  deduction,  of  what  Defendant  alleged 
in  his  discharge,  as  appears  by  the  Master's  certificate,  and  defend- 
ant's examination  upon  interrogatories  before  him. 

The  certificate  was  produced  signed  by  the  Master,  and  purporting 
to  have  been  given  at  the  request  of  Plaintiff's  solicitor.  There  was 
no  report. 

Solicitor  General  stated  great  delay  in  the  Master's  ofiice ;  and 
cited  Lech  v.  Stevens y  7th  April,  1769. 

*  Lord  Chancellor.  I  never  heard  of  such  a  thing  as  a  [  *  70  ] 
certificate  (2)  by  a  Master,  though  the  Accountant  General 

(1)  2  Bro.  ClL  Ca.  400. 

(2)  This  expression  is  by  no  means  unusual,  where  some  short  fact  is  the  sub- 
ject of  the  Master's  inquiiy.  See  an  instance  in  Carkton  v.  SmUhy  postj  vol.  xir. 
18a     . 
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gives  one.  I  must  have  the  report  in  order  to  take  notice  of  any 
thing  in  the  Master's  office.  If  such  a  case  of  insuperable  delay  in 
the  Master's  office  was  brought  before  me,  I  would  endeavor  to  find 
a  remedy  for  so  deadly  a  mischief;  and  I  should  wish  it  to  come  on 
in  a  more  formal  way,  as  by  petition.  Here  the  certificate  is  signed 
by  a  very  honorable  man,  who,  I  am  sure,  intended  to  do  justice. 

It  stood  over  to  give  time  to  the  Counsel  to  examine  the  case 
cited,  and  to  consider  whether  to  bring  it  on  by  motion  or  petition. 
Upon  the  16th  December  it  came  on  again  in  the  same  manner. 

Solicitor  General^  Mr.  Mansfield  and  Mr.  Ainge,  for  the  motion. 
In  Lech  v.  Stevens  an  order  was  made  by  Lord  Camden  upon  an 
examination.  In  that  case  the  executor  admitted  u(>on  interrogato- 
ries before  the  Master,  that  he  had  received  so  much  of  the  personal 
estate  of  the  testator,  and  had  purchased  stock  with  it ;  and  upon 
this  examination  an  order  was  made  for  payment  of  money  into 
Court.  An  examination  before  a  Master  is  a  record  of  this  Court  as 
much  as  an  answer.  It  gets  upon  the  record  in  the  same  manner. 
Office  copies  are  given  of  it  as  of  an  answer,  and  the  Court  treats  it 
as  a  record.  There  can  be  no  injury  to  Defendant  by  granting  this 
application ;  as  credit  is  given  to  him  for  every  thing,  he  has  alleged 
in  his  discharge ;  and  from  his  examination  it  appears,  he  cannot 
recollect  another  item. 

Mr.  Seltvyn  and  Mr.  Hardinge,  for  the  Defendant.  As  the  cer- 
tificate, a  thing  never  heard  of  before,  seems  now  to  be  given  up, 
there  is  a  cross  motion  to  have  it  taken  off  the  file.  The 
[  *71  ]  case  cited  is  quite  different.  There  the  bill  was  by  *an 
executor  for  hiis  own  indemnity  to  have  the  account  taken 
in  this  Court ;  therefore  there  is  strong  presumption,  that  every  thing 
done  was  with  his  consent ;  and  volenti  non  injuria.  He  admitted, 
he  had  received  so  much  of  testator's  estate,  and  had  purchased  stock 
with  it.  It  was  not  his  own.  It  is  taken  for  granted.  Defendant  will 
not  make  any  objection  to  this  charge  upon  him ;  but  he  may  object 
to  the  report ;  and  the  Master  may  be  satisfied  with  his  objections 
without  putting  him  to  except.  Defendant  may  bring  in  ulterior 
charges ;  and  it  cannot  appear,  till  the  report  made  and  confirmed, 
that  there  is  a  balance  in  his  hands.  There  never  was  an  instance  of 
payment  of  money  into  Court  in  this  stage  of  a  cause.  The  equity  of 
Plaintiff,  if  it  can  apply,  must  apply  to  every  case,  where  upon  a  dis- 
charge, credited  (for  ailment's  sake)  in  toto,  there  is  yet  due  to  the 
side  of  the  charge  a  larger  sum ;  even  without  insolvency  or  peril 
stated.  This  thing  in  large  accounts  must  have  happened  constantly, 
without  any  suggestion  of  fraud ;  and  yet  no  instance  is  produced 
except  that  single  case ;  and  in  that  there  is  a  direct  admission.  Here 
at  most  it  is  but  implied ;  but  the  feet  may  depend  upon  a  thousand 
circumstances,  which  cannot  appear  till  the  report.  But  supposing 
the  equity  proper  after  such  an  implied  admission,  yet  this  application 
is  against  all  practice;  and  though  an  alteration  in  the  practice 
would  in  many  cases  be  for  the  benefit  of  the  suitor,  it  ought  first 
to  be  published.     The  Court  will  not  lay  down  a  new  general  ni^ 
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to  bear  upon  this  particular  case.  There  has  been  no  delay ;  but 
Defendant  intends  to  petition  the  House  of  "Xords  for  an  appeal  the 
first  day  of  next  session,  which  is  not  long  to  wait ;  and  if  the  cer- 
tificate continues  on  the  file,  it  may  prejudice  him  in  the  opinion  of 
the  Court. 

Reply.  There  is  no  difference  between  the  admission  in  the  case 
cited  and  the  present ;  for  both  were  after  examination  upon  inter- 
rogatories in  the  Master's  office.  The  examination  is  a  record  of 
the  Court,  and  the  case  cited  shows,  the  Court  will  act  uppn  it. 
The  Court  is  only  desired  to  act  upon  the  admission  of  Defen(!ai^t ; 
giving  him  the  fiiU  benefit  of  all,  he  has  claimed,  and  that 
long  after  the  decree ;  and  he  does  not  state,  *  that  it  is  [  *^  72  ]  "^ 
possible  for  him  to  recollect  a  single  item,  beyond  what  is 
allowed  in  his  discharge.  The  appeal  might  have  been  lodged 
long  ago,  if  there  is  not  some  purpose  of  delay ;  and  if  there  is,  this 
examination  being  before  the  Court,  by  which  it  appears,  Defend- 
ant owes  this  sum  to  the  best  of  his  recollection,  so  long  after  the 
bill  filed,  without  a  reasonable  probabiUty  that  he  is  able  to  recol- 
lect any  thing  more  on  the  subject,  the  Court  cannot  hesitate  to  grant 
the  application.  As  to  taking  the  certificate  ofi*  the  file,  if  they  have 
not  informed  the  Master  of  their  intention,  such  an  application  was 
never  yet  made  in  a  Court  of  Justice. 

Lord  Chancellor.  The  question  is,  whether  according  to  the 
practice,  which  has  hitherto  obtained  in  this  Court,  or  what  ought 
now  to  be  laid  down  as  the  practice,  it  is  competent  to  the  Plaintifi*, 
having  obtained  a  decree  for  an  account  against  Defendant,  if  in  this 
stage  of  the  account  so  much  appears  to  be  due,  to  apply,  to  have 
it  paid  into  Court ;  and  to  call  upon  Defendant  to  say,  he  does  not 
beheve,  so  much  will  appear  to  be  due  in  the  end.  It  depends  a 
good  deal  upon  the  Court's  decreeing,  that  two  years  are  not  a  suffi- 
cient time  for  the  report  to  come  in ;  and,  that  there  is  no  hope  of 
procuring  one  in  a  reasonable  time,  to  enable  the  Court  to  give  find 
judgment.  I  have  known  motions  made  for  a  separate  report,  and 
for  proceedings  de  die  in  diem ;  but  a  motion  of  this  sort  never  yet 
has  been  made ;  and  as  it  strikes  me,  never  ought  to  be  made ;  for 
you  ought  to  get  your  report  from  the  Master.  But  I  will  not  order 
the  certificate  to  be  taken  ofi*  the  file.     I  doubt  the  propriety  of  that. 

1.  For  an  account  of  the  several  previous  hearings  of  this  suit,  (in  addition  to 
the  report  in  2  Brown,  399,  referred  to  hy  Mr.  Vesey,)  see  the  reports  in  2  Cox, 
156,  and  320 — 339,  where,  also,  the  reasons  offered  by  the  appellant  and  respond- 
ent, respectively,  upon  the  appeal  to  the  House  of  Lords,  may  be  found. 

^  An  order  that  the  Master  shall  proceed  dediein  dUnij  is  never  understood  to 
be  imperative,  but  subject  to  the  exercise  of  his  sound  discretion.  PurceU  v. 
M^ATamaray  11  Ves.  3^  And  where  the  case  requires  it,  he  may,  and  indeed  is 
bound  to,  proceed  de  ^  in  diem  without  any  order.  Lingham  v.  iSfunfy,  5  Ves. 
Sen.  42a 


72  FORD  V.  PESRIlfO.  [1789. 

FORD  V.  PEERING. 
[1789,  Dec.  14.] 

Upon  bill  by  heir  at  lair  fbr  discovering  and  delivering  up,  or  depositing,  title- 
deeds,  against  persons  in  possession  of  them  as  executois,  and  in  possession 
of  the  premises  bv  agreement  with  a  tenant  by  the  courtesy,  Plaintiff  need 
not  state  every  link  in  his  pedigree,  (a) 

Prima  fade  title-deeds  are  property  in  the  custody  of  tenant  for  life.  May  be 
taken  from  a  jointress  upon  her  jointure  beins  confirmed,  [p.  76.1 

Demuner  admits  only  facts  well  pleaded ;  and  Sie  facts  alone,  witnoat  the  con- 
clusion of  law.  Where  tenant  for  life  is  satisfied,  and  does  not  care  about  the 
title,  but  remainder-man  is  not.  Court  will  take  care  of  the  deeds,  and  not 
leave  them  in  the  hands  of  thud  persons,  who  have  no  right,  to  prejudice  of 
remainder-man,  [p.  78.] 

Th£  bill  was  brought  to  compel  Defendants  to  discover  and  de- 
liver up  title  deeds,  or  to  have  them  deposited  in  some  proper  place ; 
and  also,  (as  was  at  first  stated  at  the  \mi)  for  an  injunction  from 
committing  waste :  but  in  the  course  of  the  argument  it  came  out, 
and  was  admitted  by  the  counsel  for  Plaintiff,  tluit  the  bill  c(»itained 
no  prayer  of  injunction ;  which,  though  inserted  in  the  draught  of 
the  bill,  and  in  the  briefs,  was  omitted  in  the  engrossment  Upon 
that  every  thing  relative  to  the  waste  and  injunction  was  laid  out  of 
the  case.  The  bill  stated,  that  Crispin  Pinchin  seised  in  fee  in 
1708,  previously  to  his  marriage,  made  a  settlement  upon  himself 
for  Ufe,  then  upon  his  intended  wife  for  life,  then  for  120  years 
upon  trusts,  which  never  took  effect,  then  to  his  first  and  every 

(a)  The  numerous  cases  and  nice  distinctions  illustratiiig  the  possession  of  the 
title-deeds  of  estates  have  very  little  applicability  in  the  United  States,  where  a 
system  of  RegubraUon  renders  all  the  titles  of  the  country  open  to  inspection,  and 
supersedes  the  necessity  of  preserving  the  deeds  by  which  the  estate  has  been 
transferred  from  hand  to  hand.  In  fSigland,  where  no  such  system  prevails,  the 
preservation  of  the  title-deeds  becomes  of  great  importance.  They  are  in  the 
nature  of  heir-looms,  and  descend,  together  with  the  chests  in  which  they  aie 
contained,  to  the  heir.  3  Black.  Comm.  428.  They  are  called  by  Lord  Ccke 
«the  sinews  of  the  inheritance."  An  interesting  allusion  to  them  occurs  in 
Shakspeare,  where  Hamlet,  in  his  musings  by  the  side  of  the  grave-digger,  on  the 
skull  of  the  lawyer,  says,  ''The  very  conveyances  of  his  lands  will  lu^dly  lie  in 
this  box ;  and  must  the  inheritor  have  no  more  ?* — Act  v.  scene  1.  It  has  been 
expressly  decided  in  Massachasetts  that  the  copy  of  a  deed  from  the  registiy  is 
good  evidence  prima  fade,  and  dispenses  with  the  necessit^r  of  the  original  deed, 
except  where  a  grantee  relies  on  me  immediate  deed  to  himself,  or  where,  from 
the  nature  of  the  conveyance,  the  deed  is  presumed  to  be  in  his  own  custody  or 
power.  ScanUm  v.  ffrytM,  13  Pick.  523;  HaUiaw^  v.  Spoanw,  9  Pick.  33; 
Eahnv.  Can^^,  7  Vidi.  10;  H^oodmanv.  CoolbroAy  7  G^  See,  also, 

in  New  Hampshire,  Pollard  v.  Mdoin,  8  N.  Hamp.  554.  Another  instance  of 
their  importance  in  England  is  this ;  if  the  debtor  deposits  his  title-deeds  with  a 
creditor,  it  is  evidence  of  a  valid  agreement  for  a  mortgage,  and  amounts  to  an 
equitable  mortgage,  which  is  not  within  the  statute  of  f^ds.  4  Kent  ComnL 
150,  (5th  edit) ;  2  Story,  Eq.  Juris.  §  1020. 

A  question  has  been  made  on  the  present  case,  whether  the  Bill  should  not 
show  the  precise  manner  in  which  the  party  claims  as  heir,  before  he  can  call 
upon  the  defendant  to  discover  and  deliver  him  any  title-deeds,  as  these  are  facts 
peculiarlv  within  his  knowledge.  However,  in  De  Corne  v.  HoUingmffortkj  1  Cox 
R.  421,  tne  Court  ruled  the  same  point,  was  it  as  ruled  in  this  caise.  2  Story,  £q. 
Plead.  §  255,  note. 
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other  son  in  tail,  then  to  the  daughters  in  the  same  manner, 
remainder  to  his  own  right  heirs.     The  only  issue  of  this  mar- 
riage was  one  daughter,  Elizabeth  Pinchin.     In  1709  he  devised 
<*  the  land  of  Westry  in  Devonshire  to  my  cousin  WiUiam  Pinchin 
if  my  daughter  die  without  heirs."     Upon  his  death  a  few  days 
after  the  date  of  the  will  the  daughter  entered,  and  continued 
in  possession,  till  she  died,  leaving  William  Pinchin  her  heir  at  law, 
w1k>  entered  and  continued  in  possession  till  1765,  when  he  died, 
leaving  only  one  daughter  Mary,  married  to  Defendant  Cole  ^  who, 
having  had  a  child  by  her,  though  there  was  no  issue  at  her  death, 
became  tenant  by  the  courtesy.     He  continued  in  possession .  till 
1767;   when  being  threatened  with  law-suits  by  the  Defendants 
Finny  and  Kellan,  who  had  got  possession  of  the  title-deeds  as  ex- 
ecutors of  Elizabeth  Finny,  mother  of  the  Defendant,  and  set  up  a 
pretended  title  either  from  EUzabeth  Pinchin  the  mother,  or  Eliza- 
beth the  daughter,  he  entered  into  some  agreement  with  them,  by 
which  they  were  admitted  into  possession.     Elizabeth  Pinchin  the 
mother  had  no  title  to  convey,  being  only  tenant  for  Ufe ;  and  the 
will  of  the  daughter  ought  to  be  proved ;  because  she  was  not  of 
sound  mind,  when  she  made  it.     Defendant  Peering  claims  under 
Finny  and  Kellon  as  a  purchaser ;  but  he  is  so  at  an  undervalue  with 
notice  of  all  these  transactions,  and  was  the  attorney  concerned. 
Plaintiffs  claim  either  as  heirs  of  the  devisee ;  or  of  the  testator, 
supposing  the  devise  not  good;   being  co-heirs  at  law  of   Mary 
daughter  and  heir  at  law  of  the  devisee ;  Ford  being  grand-son  and 
heir  of  Joanna,  one  of  the  sisters  of  testator,  and  Elizabeth  Hughes 
being  grand-daughter  and  heiress  of  AUce  his  other  sister.     In 
Devonshire  according  to  the  provincial  dialect  the  term  ^'  cousin  "  is 
used  to  denote  a  nephew;   and  the  term  <<land"  to  signify  the 
whole  interest,  which  is  there  scarcely  ever  known  among  people  of 
low  degree  by  any  other  expression.     Plaintiffs  are  advised,  that  tes- 
tator intended  to  devise  his  whole  interest  in  those  lands  to  William 
Pinchin,  who  was  in  feet  his  nephew  and  not  his  cousin.     Plaintiffs 
cannot  claim  at  few  during  the  Ufe  of  the  tenant  by  the  courtesy. 
To  the  l»ll,  stating  these  circumstances,  Peering  demurred  generally ; 
the  rest  disclaimed. 

Mr.  Simeon,  for  the  Demurrer.  There  can  be  no  objection,  that 
the  demurrer  covers  too  much  for  all  the  discovery  and 
relief  prayed  depend  on  the  *  title.  The  first  objection  is,  [  *  74  ] 
that  if  Plaintiffs  have  title,  it  is  not  stated  so  that  the 
Court  can  see  it ;  and  as  the  Court  cannot  proceed,  unless  the  fact 
appears  upon  the  record.  Defendant  can  demur  in  that-case.  A  de- 
murrer is  more  essentially  necessary  in  this  case,  than  any  other ;  for 
as  part  of  the  bill  is  for  discovery,  unless  Defendant  can  demur,  he 
must  make  that  discovery.  In  a  real  action  no  damage  can  happen 
to  Defendant ;  for  when  they  come  to  trial,  they  may  supply  the 
statement  by  proof,  without  which  they  cannot  proceed ;  but  here  it 
must  be  taken  to  be  true,  for  it  cannot  be  pleaded  to.  In  Prior  v. 
Gun,  16th  December,  1785,  tmd  WaUace  v.  Newman,  2  Bro.  Ch. 
VOL.  I.  r 
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Ca.  143,  PlaintifT  came  for  discovery  and  relief ;  Defendant  plead- 
ed negatively,  that  Plaintiff  was  not  heir  at  law ;  and  your  Lordship 
over-ruled  the  plea  upon  full  consideration  of  those  cases.  Neither 
can  this  be  resisted  by  answer.  Therefore  demurrer  is  the  only 
mode  of  preventing  the  necessity  of  making  this  discovery.  One 
ground  of  the  demurrer  is,  that  the  links  of  the  chaiif  of  their  ped- 
igree are  not  stated ;  for  they  call  themselves  heirs ;  but  the  Court 
cannot  upon  the  record  see,  that  they  are  so.  Their  title  is  so  am- 
biguously stated,  that  it  is  very  hard  to  answer  it :  jn  one  part  they 
claim  under  the  will ;  in  another,  as  heirs  at  law.  I  must  take  it  to 
be  this,  ^^  we  claim  from  the  devisee  under  the  will ;  but  if  not  sucs^ 
cessful  in  that,  then  from  the  testator  as  heirs,"  so  in  the  alternative, 
either,  jjnder  the  devise  or  by  descent.  To  draw  the  conclusion, 
that  they  are  grand-children  and  heirs,  will  not  do ;  for  it  is  a  con- 
clusion of  law,  which  ought  to  appear.  They  ought  to  show,  how 
they  are  so.  So  where  they  state  themselves  to  be  heirs  to  the  de- 
visee, they  ought  to  show  how ;  and  to  state  negatively,  that  there 
was  no  brother,  and  that  these  were  the  only  two  sisters ;  for  there . 
might  be  more ;  and  if  so,  they  would  all  have  taken  as  coparcen- 
ers, and  then  it  would  not  be  true,  that  the  Plaintiffs  are  co-heirs  of 
the  devisee.  But  supposing  the  titie  sufficiently  stated,  it  will  then 
depend  on  the  will.  The  averments  are  stated  to  prove,  that  by  the 
words  of  the  will  William  Pinchin  took  the  inheritance,  insisting, 
that  under  these  particular  circumstances,  though  in  genersJ  the  word 
^^  land  "  would  not  carry  the  fee,  yet  this  is  to  be  so  taken.  But 
there  is  no  case,  where  this  has  ever  been  done  upon  an  averment 
of  collateral  circumstances,  and  suggestion  of  an  expression.  Che- 
ney's Case,  5  Coke,  68,  is  the  leading  case,  upon  which  all  the  rest 

are  founded.  There  it  was  resolved,  that  in  a  devise  of 
[  *^  75  ]     land  an  ^  averment  out  of  the  will  shall  not  be  received, 

on  account  of  the  inconvenience  that  would  follow ;  for 
no  one  would  know  by  the  written  words  what  construction  to 
make,  if  it  might  be  controlled  by  collateral  averments  out  of  the 
will.  No  such  averments  can  be  allowed  here ;  for  here  is  neither 
latent  nor  patent  ambiguity  according  to  Lord  Bacon's  distinction ; 
for  the  word  <^  land  "  has  a  definite  meaning :  and  they  cannot  sup- 
ply words  of  inheritance  by  averment  of  a  local  usage. 

Mr.  Mitford  and  Mr.  Bichards,  for  Plaintiffs.  It  is  not  usual  to 
state  a  tide  more  fully.  Even  in  real  actions  it  is  not'  necessary  to 
state  all  the  links  of  the  chain ;  but  the  several  descents  are  suffi- 
cientiy  set  forth  here.  The  question  came  before  your  Lordship  in 
Mann  v.  HoUingsworth ;  where  the  Defendant  demurred,  because 
the  tide  was  not  sufficiendy  set  forth ;  but  your  Lordship  thought, 
it  was  sufficient,  though  much  more  loose  than  this.  The  averments 
are  proper  and  necessary.  Without  them  upon  the  face  of  the  will 
only  an  /estate  for  life  would  pass  by  the  word  "  land  ;"  therefore  to 
substantiate  the  claim  it  is  impossible  not  to  introduce  them.  Be- 
sides, being  admitted  to  be  true,  as  they  necessarily  are  by  the  de- 
murrer, which  admits  every  fact  in  the  bill,  they  are  sufficient  to 
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induce  the  Court  to  think  the  deviae  sufficient  to  cast  the  estate. 
We  are  entided  to  give  evidence.  Suppose  a  foreign  language  con- 
tained in  the  wil\,  evidence  would  be  admitted  to  show  the  meaning 
of  the  words.  Here  he  makes  use  of  a  word  perfectly  in  use  in 
that  country  in  a  particular  sense.  But  by  demurring  they  admit 
the  suggestion,  and  the  Court  will  not  against  their  own  confessicMi 
take  it  to  be  otherwise.  The  Court  acts  upon  a  confession  in  an 
answer.  The-admissions  supersede  the  necessity  of  proof;  for  sup- 
pose they  had  been  made  by  answer,  if  Plaintiff  had  then  proceeded 
to  proof,  his  depositions  would  have  been  considered  impertinent. 
It  is  not,  like  Cheney* s  CasCy  explaining  the  intention  by  an  averment ; 
but  it  is  explaining  the  testator's  language  by  that  of  the  country. 

Reply.  They  have  only  stated  generally  the  entry  into  possession 
of  Elizabeth  the  daughter,  not  that  she  died  seised,  which  is  abso- 
'  lately  necessary ;  for  she  might  have  disposed  of  it ;  they  do  not 
say,  she  did  not.  It  is  said,  defendant  is  prejudiced  by  the 
legal  *  inference  of  the  demurrer ;  and  that  it  necessarily  ,[*  76] 
.  admits  every  conclusion  of  law  as  well  as  the  facts :  but  it 
has  never  been  contended,  since  the  case  in  Lord  Raym.  IS,  that 
any  thing  but  the  mere  fact  is  admitted  by  the  demurrer.  Supposing 
the  suggestion,  made  by  the  averment,  true  ;  it  cannot  be  taken  into 
consideration.  The  rule  of  law,  established  by  Cheney^s  Case,  and 
others,  prevents  the  application  of  that  fact.  But  the  averment  is 
only,  that  they  are  advised,  the  word  has  that  meaning  among  per- 
sons of  low  degree ;  and  supposing  Defendant  bound,  it  is  only  to 
the  admission  of  the  facts  as  stated ;  nor  do  they  know  the  degree 
of  these  persons. 

Lord  Chancellor  [Thurlow].  How  far  has  the  Court  gone  upon 
the  simple  ground  of  tenants  for  life  to  .compel  them  to  deliver  up 
deeds,  and  upon  what  allegations  ?    Suppose  Cole  to  be  in  possession. 

For  Plaintiff.  Even  against  him  Plaintiff  would  have  a  right  to 
the  production.     The  Court  has  frequently  ordered  it. 

Lord  Chancellor.  In  what  case  ?  Suppose  it  had  been  a  de- 
vise to  the  daughter  for  life,  remainder  to  another ;  could  I  take  the 
deeds  out  of  her  possession  ?  There  is  a  case  of  a  jointress,  where  it 
may  be  done,  upon  her  jointure  being  confirmed  (1).  Prima  facie 
the  deeds  are  property  in  the  custody  of  tenant  for  life  (2). 

For  Plaintiff.  I  conceived  it  so  common  to  take  deeds  out  of  the 
possession  of  tenant  for  life,  that  Idid  not  think,  a  case  would  be  re- 
quired. In  Jh/kr  V.  Skinner  a  lady  tenant  for  life  under  a  settle- 
ment parted  with  the  title-deeds  to  those  who  claimed,  as  heirs  at 
law ;  others,  claiming  also  as  heirs,  filed  a  bill  to  have  them  produ- 

(1)  2  Yes.  450.  Without  such  offer  the  settlement  may  be  pleaded  in  bar ; 
1  AUl  52.  She  is  not  obliged  to  discover  upon  the  ofier  to  confirm ;  but  may 
wait  till  the  act  done ;  Ijeeck  v.  Trollop,  2  Yes.  662.  In  Mon  v.  ,^on,  4th 
October,  1747,  the  decree,  reciting  the  offer  of  the  Plaintiff  to  confirm  the  jointure 
of  Defendant  Lady  Aston,  directed,  that  after  such  jointure  shall  be  confirmed, 
as  aforesaid,  she  shall  produce  all  deeds,  &c.    Mr.  Deaves's  mss. 

(2)  Post,  vol.  iiL  224  ;  Buncombe  v.  Mayer,  viii.  320;  1  Sch.  &  Le£  22a 
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ced  and  deposited.    Though  this  case  is  not  decided,  an  issue  hav- 
ing been  directed,  and  a  new  trial  granted,  yet  it  is  decided  to  this 

extent,  that  the  Court  will  entertain  a  bill  for  this  purpose. 
[  *^  77  ]     Where  the  deeds  are  in  the  hands  of  tenant  for  *  life  under 

a  settl^nent,  the  Court  will  not  take  them  from  him  with- 
out cause. 

For  Defendant.  In  Hicks  v.  Hides,  7th  June,  1785,  at  the  Rdls, 
the  late  Master  of  the  Rolls  refused  it.  That  case  is^not  directly  in 
point  The  bill  was  by  tenant  for  life  against  the  remainder-man  to 
have  deeds  deUvered  up,  which  were  in  the  Master's  office.  Ms.  Madr 
docks  for  Plaintiff  produced  an  order  by  Lord  Nottingham,  by  which 
it  was  done ;  but  as  the  deeds  were  in  the  Master's  office,  where 
they  were  safe,  upon  that  account  Lord  Kenyon,  then  Master  of  the 
RoUs,  would  not  order  them  to  be  delivered  up  (1).  It  stood  over 
in  order  to  look  into  the  cases,  and  I  do  not  know  the  event.  But 
here  it  appears,  they  have  no  title ;  for  there  is  a  life  estate  outstand- 
ing. I  have  two  manuscript  cases ;  Ivy  v.  Ivy,  and  Lord  Leominster 
V.  Lord  Pomfrety  24th  November,  1752 ;  where  a  son  next  remain- 
der-man after  a  fether's  estate  for  life,  liable  to  waste,  filed  a  bill  to 
have  the  title-deeds  produced,  and  suggested  waste,  which  was  de- 
nied :  the  bill  was  dismissed  (2). 

Lord  Chancellor.  Tykr  v.  SJcirmer  is  no  authority,  not  being 
yet  decided;  Though  the  Counsel  thinks  it  so  much  of  course  tp 
compel  tenant  for  life  to  deUver  up  the  title-deeds,  I  shall  look  into 
the  cases  upon  that  (3).  But  the  simple  question  here  is,  whether, 
having  got  possession  of  the  title^ieeds  as  personal  representatives  of 
Elizabeth  Finny,  and  having  no  claim  themselves,  they  are  not  oblig- 
ed, to  produce  them.  If  so,  this  Court  would  not  confine  Plaintilb 
to  state  their  title  modo  et  forma  ;  at  least  not  without  giving  them 
the  assistance  of  this  production.     I  think,  the  demurrer  must  be 

over-ruled.  I  agree  with  the  Counsel  for  Defendant,  that 
[  *78  ]  •  the  demurrer  admits  *all  those  facts  only,  that  are  well 

pleaded ;  and  the  facts  alone  without  the  conclusion  of 
law.  (a.)  I  know,  the  expression  of"  land"  to  signify  the  whole  interest 
is  veiy  frequent     But  I  think,  the  demurrer  must  be  over-ruled  upon 

(1)  See  Duncombe  v.  Mayer,  post,  voL  vilL  320  9  where  it  was  done  upon  prece- 
dents on  application  of  the  trustees  and  tenant  for  life. 


(2)  Since' reported,  Amb.  154. 

(3)  No     ■  -        


Not  done,  where  Plaintiffs  interest  is  too  remote :  but  it  is  the  common 
pmctice  in  case  of  a  remainder-man  expectant  upon  a  mere  tenancy  for  life ; 
1  Atk.  431.  In  Southbif  v.  Stonehouse,  2  Ves.  612,  Lord  Hardwicke  says,  it  is  the 
ordinary  relief  of  remamder-man  or  reversioner  to  have  the  title-deeds  taken  care 
of  against  the  tenant  for  life ;  and  the  bill  was  dismissed,  because  Plaintiff,  having 
no  title  to  the  reversion,  could  have  none  to  the  deeds ;  t6.  617.  Defendant  not 
obliged  to  discover  title-deeds :  Budm  v.  Dore,  2  Ves.  445.  Heir  at  law,  as 
against  devisees,  has  no  equity  except  to  remove  incumbrances  in  the  way  of  his 
legal  right ;  but  cannot  call  for  an  inspection  of  deeds  in  the  possession  of 
devisees.  Heir  in  tail  entitled  to  inspection  of  all  deeds  of  settlement,  admitted 
to  be  in  possession  of  Defendants,  creating  estates  in  tail  general ;  but  no  farther. 
Lodh/  ShofieAwry  v.  ArrowsmiUi^  post,  vol.  iv.  G6. 

(a)  Sto^,  Eq.  Plead.  §  452 ;  Mills  v.  Broion,  2  Scam.  St9 ;  Gable  v.  Jlfuinm, 
1  Green,  Ch.  6(5 :  Mes  v.  .^fuferaon,  $  How.  365. 
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the  other  ground.  What  I  go  upon,  is  this:  tenant  for  life  has  not 
the  title-deeds ;  but  he  .is  charged  with  having  delivered  up  posses- 
^n  under  a  notion  of  being  afraid  of  a  law-suit  by  those,  who  had  no 
right,  but  as  personal  representatives  of  this  woman  had  got  posses- 
aion  of  the  deeds :  and  wh^re  tenant  for  life  is  satisfied,  and  does  not 
care  about  the  tide,  but  remainder-man  is  not  sif^sfied,  the  question 
is,  whether  the  title-deeds  shall  be  left,  where  they  are,  to  the  preju- 
dice of  the  remainder-man.  I  think,  the  Court  must  take  some  care 
for  the  security  of  the  title-deeds.  Let  the  dranurrer  be  over-ruled. 
Lord  Chancellor  said,  he  would  lod^  at  the  manuscript  cases  cited 
for  Defendant ;  and,  if  he  should  change  his  opinion,  would  men- 
tion it  again ;  but  it  never  was  menti<med  again. 

1.  Load  Hard  wicks  appews  to  kave  held,  that,  ordering  title  deeds  into  Court 
was  an  ordinary  relief  for  a  remainder-man,  or  reversioner  in  fee,  against  the 
tenant  for  life.  SautJdnf  v.  SItoneAouM,  2  Ves.  Sen.  612 ;  Lord  Ltmpater  v.  Lord 
Pomfrd,  AmbL  154 ;  hne  v.  Ane,  1  Atk.  431.  But,  according  to  modem  doctrine, 
the  tenant  for  life,  if  he  is  seised  of  the  legal  estate,  is  entitled  to  the  possession 
of  the  title  deeds.  See  Buncombe  v.  Maxftr^  8  Ves.  323,  (and  cases  there  cited ;) 
Boudes  V.  ^ewartf  1  Sch.  6l  Lef.  223.  See,  also,  the  note  to  the  Jnonymoua  case^ 
€mUj  1  v.  29. 

2.  With  respect  to  the  terms  which  a  jointress  may  insist  npon,  before  she  paits 
with  the  tide-deeds.  See  Pyneeni  v.  PyncaUy  3  Atk.  571 ;  Pdrt  v.  Petrt,  3  AtL 
510;  Lord PorisniouihY.  Lord lifingham^l  Yea.  Ben.  ^^ 

3.  A  demurrer  admits  only  facts  well  pleaded,  and  positively  alleged;  not 
•very  fanciful  pretence  suggested,  or  vague  allegation  made.  Baker  v.  Bookerj 
6  Pnce,  381 ;  Jone$  v.  JoneSy  3  Meriv.  173 ;  Ecut  MSa  Company  v.  Hmeksman^ 
1  Ves.  Jun.  289.  See,  also,  pod,  note  1,  to  Mfddlelon  v.  LordKmyon,  2  V.  391. 
And  though,  for  the  purpose  of  arguing  a  demurrer,  the  charges  well  pleaded  by 
the  bill  must  be  taken  as  true ;  ujlbiuon  v.  Htruhawj  2  V.  &  B.  95 :]  still,  it  is 
only  for  this  purpose  they  are  to  be  so  considered :  for,  when  the  law  protects  a 
party  firom  answering,  it  would  be  a  Sii^ifular  uvplicati6n  of  that  principle  to  hold, 
that  the  party,  who  avails  himself  of  it,  confesses  the  truth  of  the  allegations 
made  against  him.  Ex  vwrU  Symes.  11  Ves.  523 ;  Lloud  v.  Pauingham, 
16  Ves.  64. 
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Tenant  for  life,  punishable  for  waste,  with  power  under  an  inclosing  act  to  mort- 
gage for  the  expense  of  the  inclosure,  felled  timber^  and  applied  the  produce 
unread :  decreed  to  account  to  owner  of  next  estate  of  inheritance,  (o) 

Admission  that  any  timber  has  been  wrongfiilly  cut  gives  a  right  to  an  account 
Inclosure  under  an  inclosing  act  must  not  be  ad  limvm,  [p.  82.1 

In  Equity  the  account  must  be  taken,  as  it  lies ;  unless  some  special  case ;  though 
at  kw  the  valne  would  be  recovered,  [p.  82.] 

Mrs.  Lee,  the  Plaintiff,  was  entitled  under  the  will  of  Sir  Thomas 
Alston  to  the  remainder  in  fee  of  an  estate,  of  which  the  Defendant 

(o)  The  ordinary  remedy  for  waste  is  by  action  at  law ;  but  CJourts  of  Equity 
gain  jurisdiction  over  it,  as  incident  to  discovery  and  account  See  1  Storjr, 
Bq.  Juris.  §  69,  note,  441,  517.    Lord  Coke  says  of  the  subject  of  waste,  that « it 
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Sir  Rowland  AlsUm  was  tenant  for  life  punishable  for  waste,  under 
a  settlement  made  by  Sir  Thomas  in  1750,  by  which  the  last  remain- 
der was  reserved  to  himself  in  fee.  Plaintiff  brought  the  bill  for  an 
account  of  timber  cut  down  by  the  Defendant,  and  for  an  injunction. 
Defendant  by  answer  admitted  having  cut  the  timber,  as  charged  in 
the  bill ;  but  set  up  a  defence  as  to  part  to  the  value  of  1922. ;  as 
having  been  employed  in  repairing,  by  rebuilding,  and  otherwise ; 
the  remainder  he  had  sold  for  665/.  Is, ;  for  which  he  claimed  not  to 

be  accountable,  as  the  lands,  from  which  the  timber  had  been 
[  *  79  ]     cut,  were  lands  allotted  under  an  inclosing  act  in  *  1776, 

which  gave  the  former  owner  of  any  lands,  so  allotted,  lib- 
erty within  six  months  to  fell  any  trees,  growing  on  them,  for  his  own 
use  and  benefit.  It  also  gave  any  tenant  for  life  of  the  lands  inclosed 
a  right  to  charge  by  way  of  mortgage  upon  them  a  sum,  according 
to  the  expense,  not  exceeding  forty  shillings  an  acre,  to  be  paid  to  the 
commissioners  for  the  purpose  of  effecting  the  inclosure ;  the  interest 
of  which  sum  was  directed  to  be  kept  down  by  tenant  for  life  during 
his  life.  Defendant  by  answer  insisted,  that  under  this  clause  he  bad 
a  right  to  charge  to  the  amount  of  2300L ;  and  therefore  claimed  not 
to  be  accountable  for  this  sum  of  665/.  Is.  which  he  had  apphed  ac- 
cording to  the  act.  An  account  was  decreed  (1)  ;  and  the  Master's 
report  confirmed  the  answer  as  to  the  sum  employed  in  repairs,  the 
sum  for  which  the  rest  sold,  and  his  right  to  charge  2500/.  by  way 
of  mortgage.  The  cause  came  on  for  fEirther  direction  as  to  this 
sum  of  665/.  Is.  interest,  and  costs. 

Mr.  Mansfield  and  Lloyd,  for  Plaintiff.  If  he  had  charged  by 
mortgage,  he  must  have  kept  down  the  interest  during  his  life.  Plain- 
tiff as  the  first  person  having  an  estate  of  inheritance  is  entitled  to 
this  sum,  which  is  the  produce  of  the  timber,  exclusively  of  what 
was  applied  in  repairs ;  and  to  interest  from  the  several  times  of  fell- 
ing it,  and  costs.  When  the  account  was  decreed,  your  Lordship 
thought  Plaintiff  entitled,  and  that  Defendant  had  no  right ;  because 
the  act  of  parliament  only  gave  him  a  right  to  borrow  upon  mort- 
gage, of  which  he  must  have  kept  down  the  interest.  There  is  noth- 
ing authorizing  tenant  for  Ufe  to  cut  down  timber.  If  Plaintiff  is 
entitled  to  this  sum,  she  might  have  made  interest  of  it.  The  right 
to  the  timber  when  cut  down  is  in  those,  who  are  entitled  to  the  fiwt 
estate  of  inheritance,  at  the  time  it  is  severed.  Whitfield  v.  Bewit, 
2  P.  Will.  240 ;  3  P.  Will.  267  ;  Garth  v.  Cotton,  1  Ves.  524,  546 ; 
Udal  V.  Udaly  Aleyn,  81 ;  Orde  v.  Duke  ofBokon,  before  your 
Lordship,  24th  February,  1784  (1).  Whitfield  v.  Bevnt  has 
always  been  followed  since ;  by  Lord  Hardwicke  in  Garth  v.  Cotton; 

is  most  necessary  to  be  known  of  all  men."  Co.  Lit  54,  b.  The  American  doc- 
trine on  the  subject  is  somewhat  varied  from  the  English  law,  and  is  more  enlarged 
and  better  accommodated  to  the  circmnstances  of  a  new  and  growing  country. 
See  4  Kent  Comm.  76 ;  1  Hilliard,  Abridgment,  p.  169-182.  See  Jaduon  v. 
Brownson,  7  Johns.  R.  227 ;  Hickman  v.  j&rtne,  3  Dana,  123 ;  Padelford  s. 
Paddford,  7  Pick.  152.  See,  pod,  p.  478,  note  (a)  to  Pigoi  v.  BvUocL 
1)  1  Bra  Ch.  Ca.  194. 


iJi 


2)  Reported  under  the  title  WUliams  v.  The  Duke  of  Bolton,  1  Cox,  72. 
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in  which  he  proceeded  upcm  fraud  between  tenant  for  life  and  the 
next  owner  of  inheritance  ;  and  by  your  Lordship  in  Orde  v.  Dvke 
of  Bolton ;  in  which  the  Duke  being  tenant  for  life  had  also  the  first 
estate  of  inheritance  in  himself:  he  cut  the  timber ;  and,  if  the  or- 
dinary rule  had  taken  place,  would  have  made  advantage 
of  his  own  *wrong.  Your  Lcnrdship  upon  that  ground  [  *80  ] 
held  that  Mr.  Orde's  son  should  take  (1). 

Lord  Chancellor  [Thublow].     I  believe  it  did  turn. upon  that* 

For  Plaintiff.  One  parcel  to  the  amount  of  1 16/.  is  stated  to 
have  been  cut  from  the  orchard ;  he  could  have  no  right  to  cut  from 
the  orchard  for  the  purpose  of  inclosing.  Defendant  has  had  the 
advantage  of  this  sum  from  the  years  1765, 1766,  and  1767  respec- 
tively ;  therefore  there  should  be  interest,  and  costs,  as  the  Court 
has  decided,  that  there  was  no  color  for  the  defence. 

Solicitor  General,  Mr.  Selwyn,  and  Mr.  Richardsy  for  Defendant. 
The  Court  never  discovered  more  reluctance  to  decree  for  Plaintiff 
than  in  the  present  case.  The  answer  admitted,  that  Defendant 
had  cut  the  timber  according  to  the  charges  in  the  bill.  When  it 
came  on  as  a  case  of  a  Plaintiff  having  a  clear  legal  remainder,  your 
Lordship  with  great  reluctance  decreed  an  account  upon  this  princi- 
ple, that  the  admission  of  having  wrongfully  cut  down  timber  gave 
a  right  to  an  account ;  and  plaintiff  was  not  bound  to  believe,  that 
no  more  had  been  cut,  than  was  confessed.  But  no  more  is  found 
by  the  Master,  than  was  contained  in  the  answer.  This  case,  in 
which  Plaintiff,  not  content  with  the  answer,  creates  such  an  ex- 
pense, is  not  fit  for  costs.  Besides,  Plaintiff  is  much  benefited  by 
this  mistake.  Defendant  had  a  right  to  charge  this  land  to  the 
amount  of  the  actual  expense,  not  exceeding  forty  shillings  an  acre. 

Lord  Chancellor.  The  right  given  by  the  act  is  to  raise  by 
mortgage  and  pay  the  sum  appointed,  not  exceeding  the  proportion, 
to  the  Commissioners  for  the  purpose  of  effecting  the  inclosure. 

For  Defendant.  He  did  pay  it,  as  directed  by  the  act.  The  sum 
appointed  was  2500/;  but  says  he,  <^  I  have  cut  down  timber  to  the 
amount  of  such  a  sum ;  therefore  the  mortgage  shall  be 
only  '^for  the  difference."  The  difliculty  arises  from  the  [  ''^Sl  ] 
framer  of  the  act  not  having  adverted  to  this  case ;  that 
the  owner  of  the  land  and  of  the  property  in  the  timber  might  be 
different  persons ;  and  the  owner  of  the  property  might  not  have  a 
right  to  enter  within  six  months.  Plaintiff  ought  not  to  have  relief, 
unless  she  will  consent,  that  her  inheritance  shall  be  charged  to  the 
extent,  to  which  Defendant  has  a  right  to  charge  it ;  which  wiU  be 
doing  equity,  while  she  receives  it.  Immediately  upon  the  answer 
coining  in  Plaintiff  knew,  what  had  been  cut ;  and,  as  it  was  sever- 
ed, might  have  had  c<»nplete  relief  at  law  by  an  action.     I  admit, 

(1)  It  was  ordered  to  be  paid  into  Court ;  Mr.  Orders  eon  not  being  entitled,  as 
the  Duke  miffht  have  a  son.  3  P.  Will  4th  edit  268,  n. ;  WiUiamB  v.  The  Dvke 
of  Bolton,  1  Cox,  72.  After  the  death  of  the  Duke,  not  havinz^  had  a  son,  the 
fund  was  decreed  to  be  kid  out  in  land,  to  be  settled  upon  the  original  uses. 
PoH,  PoioUtt  V.  The  Dudiess  of  Bolton,  vol.  iii.  374. 
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they  were  not  obliged  to  take  that  remedy,  because  it  is  the  practice 
to  decree  an  account  upon  the  admission,  that  any  timber  has  been 
wrongfuUy  cut ;  but  if  they  go  to  account,  and  get  no  farther  dis- 
covery they  cannot  have  costs.  If  this  was  the  ordinary  case, 
they  could  have  no  costs  beyond  the  decree,  because  it  might 
have  been  set  down  upon  bill  and  answer.  The  account  was  at 
Plaintiff's  risk,  and  the  inquiry  was  useless.  Under  these  circum- 
stances in  this  Court,  where  costs  are  discretionary,  none  will  be 
given  since  the  hearing  of  the  cause.  Consider  the  advantage  Plain- 
tiff has  by  this  act  of  Defendant.  If  he  had  refrained  from  cutting 
it,  she  would  not  have  had  it ;  for  after  the  expiration  of  the  time 
given  by  the  act  it  would  have  belonged  to  the  person,  to  whom  the 
land  was  allotted. 

For  Plaintiff.     That  is  a  new  question. 

For  Defendant.  Besides,  when  Plaintiff  comes  to  the  estate,  it 
will  be  of  more  value,  from  what  has  been  cut.  The  money  was 
applied  under  an  honest  mistake ;  and  if  Plaintiff  gets  the  principal 
alone,  she  will  have  the  full  value. 

Lord  Chancellor.  In  Whitfield  v.  Bewii  the  Court  seemed  to 
hold,  that  the  legal  right  to  the  timber,  being  in  a  remainder-man, 
might  be  pursued  here.  I  have  no  doubt,  an  action  of  trover  might 
be  maintained.  What  I  meant,  when  the  cause  came  on  before, 
was  this.  Suppose,  they  come  for  a  discovery  and  an  account,  and 
that  a  discovery  is  made  accordingly ;  I  should  agree  Plain- 
[  ''^  82  ]  tiff  ought  to  be  satisfied  with  it ;  but  the  admission,  ^  that 
some  has  been  wrongfully  cut,  gives  them  a  right  to  an 
account  of  that.  The  wonder,  I  have,  is,  how  they  can  raise  a 
charge  to  the  amount  of  forty  shillings  an  acre.  It  is  a  monstrous 
allowance  for  an  inclosure,  which  must  be  ad  Ubitum ;  for  a  pleas- 
ure ground,  park,  &c.  might  make  a  man  go  into  a  number  of  un- 
warrantable expenses.  The  mortgage  must  stand  by  itself,  and  so 
must  the  money.  ^  He  had  no  right  to  apply  this  timber  to  the  pur- 
poses of  the  mortgage.  But  I  do  not  believe.  Plaintiff  can  have 
costs ;  for  the  act  is  very  obscurely  dmwn ;  and  she  has  a  great  ad- 
vantage in  consequQiice  of  this  mistake,  by  which  this  sum  is  taken 
out  of  the  fire  for  her.  My  present  opinion  is,  that  if  any  timber 
has  been  cut  from  the  estate,  where  there  was  no  right  to  cut  any, 
that  circumstance  gives  a  right  to  the  account.  If  you  can  make 
out,  that  Plaintiff  has  no  right  to  come  here,  but  ought  to  be  left  to 
law,  I  will  turn  round  her  bill,  because  she  has  not  brought  an  ac- 
tion :  but  I  thought,  the  circumstance  of  timber  having  been  vnt>ng- 
fuUy  cut  down  entiUed  her  to  the  account ;  as  in  the  case  of  a  bail- 
iff:  if  a  man  enters  upon  another's  lands,  and  makes  money  of  his 
property,  he  will  be  considered  as  a  bailiff,  and  must  account ;  and 
here  they  must  take  the  money,  he  has  got  for  it,  though  in  an  ac- 
tion they  would  go  for  the  value  of  the  timber :  for  those,  who  come 
into  Equity,  must  take  the  account,  as  it  lies ;  unless  there  ^s  some 
special  case  to  vary  the  terms  of  it.  Here  Defendant  has  made 
himself  bailiff  to  Plaintiff;  and  therefore  must  pay  her  this  princi- 
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pal  sum.  But  I  cannot  give  costs ;  nor  am  I  inclined  to  give  in- 
terest. It  is  a  hard  demand :  though  not  such,  as  I  can  lay  a  hand 
upon  in  a  Court  of  Equity.  Plaintiff  gets  a  great  deal  by  this  acci- 
dent. Take  these  terms,  and  I  believe,  they  will  be  agreed  to :  no 
interest,-  unless  they  will  undertake  to  make  no  farther  charge. 
They  must  confirm  the  mortgage. 

The  Counsel  for  Defendant  consented  to  the  terms  (1). 

1.  FoK  a  report  of  the  first  hearing  of  this  cause,  see  1  Brown,  194 ;  the  pro- 
ceedings when  the  cause  came  on  upon  farther  directions  are  given  in  3  Brown,  37. 

2.  The  doctrine  laid  down  in  the  present  case,  with  respect  to  waste  in  cutting 
timber,  has  been  fully  adonted  in  later  decisions.  See  Gower  v.  Eyre^  Cooper, 
160.  And  it  matters  not  whether  persons  who  could  either  authorize  or  complain 
of  such  acts  as  were  here  th9  subject  of  suit,  are,  or  are  not,  in  tS3e,  Perrot  v. 
Perroi,  3  Atk.  95 ;  Stamfidd  v.  Habergham,  10  Ves.  28L  It  is  true,  that,  in  cases 
of  legal  waste,  if  there  be  no  person  capable  of  maintaining  an  action,  before  the 
pai^  who  committed  the  waste  dies,  the  wrong  is  then  without  a  iemedy  at 
common  law ;  but,  where  the  question  is  brought  within  the  cognizance  of  Equity, 
the  Court  says,  unauthorized  waste  shall  not  be  committed  with  impunity ;  and 
the  produce  of  the  tortious  act  shall  be  laid  up  for  the  benefit  of  the  contingent 
remainder-man.  Marquis  of  Lantdowne  v.  Marddonesg  Dowager  of  Jjonsdmonej 
1  Mad.  140;  BMap  of  mwhuter  v.  KmM,  1  P.  W. 407;  Awm.  1  Ves.  Jun. 
9a    See,  poaL,  notes  3  and  4,  to  Pigat  v.  BvUodi,  1  V.  479. 

3.  It  should  be  observed,  however,  that  ecclesiastical  bodies  are  sometimes 
pennitted,  instead  of  employing  for  the  purposes  of  repairs  the  identical  timber 
cnt  on  their  estates,  to  sell  the  trees,  and  apply  the  produce ;  an  indulgence  not 
granted  to  those  lay  proprietors  whose  estates  terminate  with  their  lives,  and  who 
are  not  eicpressly  dispunishable  for  waste.  Wither  v.  The  Dean  of  Winchester^ 
3  Meriv.  427 ;  ^ight  v.  Mosely^  AmbL  17& 
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Question  of  intention  to  be  determined  by  the  Court,  but  not  proper  for  the 

Master,  {a) 

Aft£r  a  devise  of  real  and  personal  estate  a  codicil  contained  a 
bequest  in  these  words^  '^  Item,  all  my  navy  bills  amounting  to  about 
70007."  It  was  referred  to  inquire,  what  testator  possessed  in  navy 
bills ;  which  the  Master  reported  to  amount  to  12,000/.  Afterwards 
on  examining  the  banker^s  books  it  appeared,  that  the  navy  bills 
really  amounted  to  but  7029/.:  and  that  the  remainder  of  the 
12,0002.  consisted  in  victualling  bills.  All  the  devisees  were  infants. 
The  cause  came  on  for  farther  directions. 

(1)  Goii«r  V.  .%^  Coop.  15a 

(a)  Inquiries  by  the  master  are  directed  either  to  persons  or  to  facts ;  though 
sometimes  they  are  directed  to  matters  of  law.  But  it  is  in  general  in  those  cases 
only  where  the  law  comes  in  as  a  matter  of  fact,  as  in  the  case  of  an  inquiry  into 
the  law  of  a  foreign  country,  that  the  master  is  ever  directed  to  inquire  into  Uie 
law.    1  Barbour,  Chan.  Prac.  516. 
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Attorney  General  ior  the  eldest  devisee,  tenant  in  tail  of  the  Teal 
estate.  It  must  go  back  to  the  Master  to  review  his  report.  Navy 
bills  and  victualling  bills  are  quite  distinct,  though  equal  securities. 
The  latter  could  not  be  intended  to  pass  under  this  bequest  It  is 
observable,  that  the  amount  of  the  navy  bills  just  answers  to  the  sum 
mentioned  by  testator  as  their  amount.  It  is  the  interest  of  the 
younger  branches  of  the  family,  that  this  bequest  should  ccMnprehend 
as  much  as  possible ;  but  of  the  eldest,  that  it  should  comprise  as 
little ;  for  what  is  not  comprised  in  it,  goes  to  his  estate.  The  de- 
visees of  the  navy  bills  wish  at  the  same  time  to  refer  a  question, 
whether  testator  did  not  mean  to  include  victualUng  bills  under  the 
term  "  navy  bills."     I  have  no  objection. 

Lord  Chancellor  [Thurlow].  It  would  not  be  a  very  wise 
reference  to  make.  It  is  not  a  proper  question  for  the  Master  ;  but 
ought  to  be  determined  by  the  Court. 

Mr.  Graham,  I  recollect  a  case  between  Lord  John  Cavendish 
and  some  of  the  Cavendish  family  upon  the  will  of  Mrs.  Cavendish,  by 
which  she  bequeathed  her  cabinet,  with  her  gems,  precious 
[  *  84  ]  stones,  and  other  cabinet  curiosities ;  and  I  think  it  was  *  re- 
ferred to  inquire,  whether  some  set  jewels  of  considerable 
value,  which  Were  found  in  the  cabinet,  were  comprised  under  the 
term  ^^preciom  stones J^  Your  Lordship  determined,  they  were  not ; 
and,  I  believe,  upon  the  report. 

Mr.  Mitford  said,  he  believed,  the  reference  in  that  case  was  to 
inquire  whether  they  had  been  commonly  worn  by  the  testatrix. 

Mr.  Mansfield,  for  devisee  of  the  navy  bills.  Navy  bills  and 
victualling  bills  are  considered  as  so  nearly  the  same,  that  a  broker 
would  as  soon  lay  out  money  upon  one  as  the  other.  They  are 
equal  in  point  of  security.  The  testator  only  guessed  at  the  amount 
of  his  navy  bills,  which  he  could  not  possibly  have  known  ;  for  the 
broker  acts  not  under  any  particular  directions  as  to  investing  money 
in  those  securities,  but  under  general  directions. 

Lord  Chancellor.  Perhaps  it  may  be  indifferent  to  a  broker, 
in  which  of  these  securities  he  should  lay  out  his  money :  but  that 
will  not  make  them  the  same.  They  no  otherwise  resemble  each 
other  than  in  being  equally  secure ;  for  Government  makes  no  differ- 
ence in  the*  payment  of  its  securities.  But  they  are  totally  different 
with  respect  to  this  will.  As  to  the  case  cited,  perhaps  the  reference 
was  upon  the  ground  mentioned  by  Mr.  Mitford :  but  if  it  was,  as 
Mr.  Graham  says,  who  is  apt  to  be  accurate,  it  was  not  a  wise  order 
to  make,  nor  will  I  follow  it  now.  Let  the  parties  state  before  the 
Master  any  circumstances,  they  may  think  material ;  and,  if  they 
can  make  out  any  case,  I  will  hear  it ;  but  I  will  not  send  it  to  the 
Master  to  inquire,  whether  navy  bills  mean  victualling  bills.  Take 
the  order  for  the  Master  to  review  his  report  as  to  the  navy  bills, 
and  to  inquire  into  their  amount ;  and  in  so  doing  let  them  state 
any  circumstances,  they  may  think  material. 
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FLETCHER  v.  DODD. 

[1789,  Dec.  15.] 

RzcsiTSR  must  pay  in  his  money  yearly,  and  must  pay  nothing  out  without  an 
order.  He  shall  pay  interest  for  money  kept  in  his  hands  even  a  quarter  of  a 
year  after  it  ouffht  to  have  been  paid  in.  Inquiry  directed  as  to  that,  though 
he  had  passed  his  accounts,  and  ail  parties  declared  themselves  satisfied,  (a) 

Lord  Chancellor  [Thurlow].  I  will  make  a  receiver  pay  inter- 
est, if  he  keeps  money  in  his  hands  a  quarter  of  a  year,  after  it  ought 
to  have  been  paid  into  Court.  This  is  a  shameful  business  as  to  the 
in&nts  in  this  cause ;  which  has  been  twelve  years  in  this  Court,  though 
it  might  have  been  decided  in  half  a  year,  through  the  inattention  of 
the  prosecutor  for  the  infants,  (b)  The  receiver  must  pay  the 
interest,  and  the  costs  of  this  reference,  if  any  found ;  and  he  is 
weD  off  in  not  paying  more.  Let  the  Master  compute,  what  money 
was  in  his  hands  at  the  time,  it  ought  to  have  been  paid  into  Court ; 
and  compute  interest  from  that  time  at  the  rate  of  4  per  cent,  and 
reserve  consideration  of  the  costs  of  the  inquiry,  till  after  it  has 
been  made  (1). 

On  the  3d  of  June,  1790,  the  receiver  petitioned  to  have  an 
allowance  made  him  of  1300Z.  in  respect  of  a  mortgage,  he  had 
paid  off,  and  that  he  might  be  considered  as  trustee  for  the  parties 
entitled.  He  had  passed  his  accounts  before  the  Master ;  and  all 
the  parties  declared  themselves  satisfied  with  his  conduct. 

Lord  Chancellor.  Notwithstanding  he  has  passed  his  accounts 
before  the  Master,  let  the  Master  inquire,  what  money  he  has 
received  from  time  to  time,  and  how  long  he  has  kept  it  in  his 
hands.  He  comes  to  have  his  accounts  made  up  without  showing 
that.  Though  the  parties  are  satisfied,  I  will  make  them  more  so, 
if  I  find,  he  has  kept  money  in  his  hands  longer  than  he  ought. 
A  receiver  has  a  very  plain  course  to  follow,  if  he  pleases :  he  has 
cmly  to  pay  in  his  money  yearly ;  and  to  pay  nothing  out  without  an 
order  of  Court  (2).  

Ses  the  General  Order  (dated  23d  April,  1796,  and  inserted  in  15  Ves.  278) 
with  respect  to  receivers'  balances,  and  me  penalties  annexed  to  any  neglect  in 
paying  in  such  balances.  The  bill  now  (1827)  pending  in  Parliament  **for  the 
improvement  of  the  administration  of  justice  in  Chancery,"  proposes  that  it  shall 
be  left  to  the  discretion  of  the  Master  to  fix  a  longer  or  a  shorter  period  for  the 
delivery  of  receivers'  accounts  and  the  payment  of  their  balances. 

[a)  A  receiver  is  an  officer  of  the  Court  He  is  considered  as  truly  and  prop- 
eriy  the  hand  of  the  Court  H.  K  Chaae^a  case,  1  Bland,  213;  mUiamson  v. 
mUon,  ib.  421.  See  the  subject  of  Receivers  in  1  Barbour,  Chanc.  Pr.  658,  674. 
See  notes  (a)  to  the  case  of  Wiicttdy  posty  p.  89,  and  to  Child  v.  Abingdouj 
|ioct,p.9a 

(b)  Cases  like  this^  made  Lord  Erskine,  when  at  the  bar,  reply  to  one  who 
counselled  applying  to  a  Court  of  Chancery,  ^  Would  you  send  a  feUoto-creature 
there?" 

(1)  Pott, V.  JoUand^  voL  viii.  72.    Potta  v.  Leighton,  xv.  273,  and  the 

General  Order  of  1796,  Appendix  to  voL  xix. 

(2)  Pody  MarriM  v.  Ebne,  139;  Blwni  v.  ClUherow,  post,  vol.  vi.  799.     As  to 
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case  was  not  made  on  a  bill  filed  for  the  particular  porpoie  of  getting  at  the 
moneys  in  question.  The  plaintiffs  equity,  and  the  jurisdiction  of  the  Court, 
miffht  have  arisen  out  of  some  circumstances  of  collusion  between  the  defendant 
and  the  parties  in  whose  hands  the  moneys  were ;  and  rum  constat^  that  the  order 
was  for  a  mere  sequestration,  in  the  ordinary  course,  to  compel  the  personal  dn^ 
of  performance  of  the  decree  as  to  other  matters.  But,  this  distinction  would, 
probably,  not  be  tenable ;  the  recent  case  of  Frarddyn  v.  Colhoun^  3  Swanst  276, 
nas  determined,  that  when  a  sequestration  has  issued  for  non-payment  of  money 
into  Court,  an  individual,  who,  without  collusion,  is  in  the  possession  of  a  sum, 
not  the  specific  object  of  the  suit,  but  claimed  by  the  party  against  whom  the 
sequestration  issued,  may  be  ordered  to  pay  that  sum  into  Court:  this  author!^ 
for  so  dealing  with  a  chose  en  adion  is  the 'stronger,  as,  in  the  case  cited,  the 
right  to  the  wMt  en  odion  was  disputed  by  a  stranger  to  Uie  suit ;  and  see,  to  the 
same  effect.  Lord  Pdham  v.  Tht  thtthuB  of^ewcariU,  3  Swanst  290,  n. 

3.  The  course  of  proceeding  to  obtain  a  sequestration  for  want  of  an  answer, 
is  pointed  out  in  Jtolme  v.  CardweU^  3  Mad.  115.  The  process  equally  issues 
against  a  party  who  is  in  custody,  who  refuses  to  produce  deeds  or  papers. 
Trigg  v.  Trigg,  1  Dick.  325 ;  Dtmin  v.  GaU,  1  Sim.  &  Stu.  275,  n.;  or  who  is 
in  contempt  for  not  putting  in  an  answer  to  interrogatories  before  the  Master. 
Lupton  V.  HeacoU,  1  Sim.  &  Stu.  274.  And  the  e&ct  of  a  sequestration  will 
never  be  suffered  to  be  defeated  by  a  voluntary  conveyance  made  pendentt  Ute : 
Colston  V.  Gardintr,  2  Cha.  Ca.  46 ;  LangUy  v.  Bregdon,  cited  t&. :  tnough  it  may 
be  overreached  by  tiie  execution  of  a  power  of  revocation,  and  a  limitation  of  new 
uses ;  WUham  v.  Bland,  Rep.  temp.  Finch,  127 ;  or,  perhaps,  be  defeated  by  a  sale 
for  valuable  consideration  to  a  bona  fidt  purchaser,  before  the  process  of  seques- 
tration issues.  Colston  v.  Gardiner,  u6t  supra ;  Hamblyn  v.  Lee,  3  Swanst  302,  n. 
This  distinction  was  taken  in  Bird  v.  Lmehales,  3  Swanst  299,  n.  by  Lord  Hard- 
wicke ;  where  the  possession  of  land  was  in  the  defendant  at  the  time  of  a  decree 
against  him,  though  such  decree  was  only  for  a  personal  duty,  yet,  there  being  a 
Its  pendens,  a  subsequent  collusive  conveyance  of  the  land  to  a  third  person,  for 
the  purpose  of  evading  the  decree,  will  not  avail ;  and  if  the  bill  was  brought  for 
land,  which  is  finally  decreed  to  the  plaintiff^  a  sequestration  will  overreach  any 
purchase  made  pendente  lite,  though  for  valuable  consideratioiL  But,  if  the  bill 
was  only  for  a  personal  demand,  land  sold  by  the  defendant,  even  after  a  decree 
pronounced,  will  be  out  of  the  reach  of  a  subsequent  sequestration,  unless  mala 
fides  be  brought  home  to  the  purchaser. 

4.  The  salary  of  an  equerry  to  one  of  the  royal  family  caimot  be  sequestered. 
Jbt/on  V.  Lotdher,  1  Cox,  315.  And,  although  in  the  case  of  Grainger  v.  ff^od, 
cited  2  Anstr.  534  and  541,  Lord  King,  C.  J.  granted  an  order  to  sequester  the 
half-pay  of  an  ofiicer  in  the  navy,  there  being  a  precedent  of  a  similar  nature ;  it 
is  to  De  observed,  the  application  related  only  to  pay  then  actually  due,  and  was 
at  last  granted  with  great  reluctance.  Upon  principles  of  public  policy,  the  cur- 
rent half-pay  of  an  officer  is  not  assig^nable,  or  attachable ;  the  rule  would  apply 
a  fortiori  to  the  full  pay  of  an  officer  in  actual  employment  But  a.  patent  office, 
or  a  pension  to  a  man  and  his  assi^  or  executors,  stands  on  a  very  different 
footing ;  neither  of  these  interests  in  a  chose  en  action,  but  a  grant,  which  the 
process  of  a  Court  of  Equity  can  clearly  reach,  and  make  the  subject  of  seques- 
tration. M'Carthf  v.  Goold,  1  Ball.  &  Beat  389 ;  ScheUinger  v.  Bladurby,  1  Yes. 
Sen.  347. 

5.  Lord  Hardwicke  in  the  case  of  Wharam  v.  Broughton,  I  Yes.  Soil  184,  in- 
cidentally remarked,  that  it  had  then  become  a  recent  practice  for  the  Court  to 
order  a  sale  of  property  seouestered  for  a  collateral  contempt  in  respect  of  pro- 
ceedings before  a  decree :  but  in  WHeocks  v.  WUcocks,  Ambl.  421,  it  was  decided, 
that  the  Court  would  not  order  even  perishable  commodities,  taken  under  a  seques- 
tration for  want  of  an  answer,  to  be  sold,  before  the  hearing  of  the  cause ;  and 
it  should  seem  pretty  clear,  that  the  utmost  extent  to  which  a  sale  of  goods 
sequestered  on  meme  process  can  be  allowed  is,  (as  intimpted  in  the  principal 
case,)  for  payment  of  Uie  taxed  costs  of  the  proceedings  which  the  defendant's 
contempt  has  rendered  necessary.  Knight  v.  Young,  2  Y.  &  B.  184.  After  a 
decree,  indeed,  there  is  no  douot  that  the  Court  may  order  the  sale  of  per- 
ishable commodities,  of  produce  paid  in  kind  by  way  of  rent,  or  the  natural 
produce  of  a  farm,  which  is  under  sequestration.    Shiuo  v.  Wright,  3  Yes.  23^ 
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But  a  motion  for  sale  of  household  goods  and  furniture,  under  a  sequestration 
for  not  performing  a  decree,  must  be  on  notice.  MUchell  v.  Draper,  9  Ves.  208. 
&  When  afler  a  sequestration,  merely  for  want  of  an  answer,  a  decree  pro 
coti/etso  has  been  obtained ;  if  such  decree  be,  not  for  the  pa3anent  of  a  certain 
sum  of  money,  but  merely  ad  computandumy  it  may  be  presumed,  till  the  account 
is  taken  that  the  defendant  may  have  a  balance  in  nis  favor ;  and,  therefore,  upon 
the  terms  of  his  paying  all  the  costs  of  the  suit,  up  to  the  date  of  his  application, 
and  reserving  the  consideration  of  subsequent  costs,  the  sequestration  will, 
probably,  be  discharged :  Hca^  v.  Hajffiy  Jacob's  Rep.  54 :  though  Lord  Hard- 
wicke  thought  it  more  pradent,  under  such  circumstances,  to  keep  the  sequestra- 
tion on  foot,  as  a  secunty  for  the  defendant's  appearance  before  the  Master  to 
take  the  account ;  for,  if  that  were  led  optional,  lus  Lordship  said,  the  defendant 
might  obtain  the  ends  oi  his  contempt,  and  ihe  plaintiff  lose  the  fruit  of  his 
decree.  Msynard  v.  Pomfrdy  3  Atk.  468.  The  decision  of  this  point,  either 
way,  involves  difficulties ;  if  the  sequestration  be  taken  off,  a  dishonest  defendant 
may  remove  lus  property  and  his  person  out  of  reach  of  the  Court :  if,  on  the 
other  hand,  the  sequestration  of  a  man's  whole  property  be  continued  during  the 
time  that  long  and  intricate  accounts  are  being  taken,  the  result  of  which  may, 
possibly,  show  a  balance  in  his  favor ;  this  may  be  too  severe  a  punishment  for 
nis  contempt :  a  cautious,  but  temperate,  consideration  of  each  paiticular  case  of 
this  sort  seems  requisite ;  not  laying  down  any  universal  rule  on  the  subject 

7.  A  sequestration  out  of  Chancery  is  more  effectual,  in  one  respect  against 
the  goods  of  the  defendant,  than  an  execution  by  feri  facias  at  common  law 
would  be ;  for  a  sequestration  may  issue  although  the  party  is  in  custody ;  but, 
after  a  coqnas  is  executed,  noJurifaciaB  can  issue.  Manice  v.  The  Bank  of 
I^nf^and,  Ca.  temp.  Talbot,  222.  Afieri/adas^  however,  has  this  advantage,  it 
does  not  abate  by  the  death  of  the  plaintifT,  as  a  sequestration  does.  Wharam  v. 
Broughion,  1  Ves.  Sen.  184 ;  fVhxie  v.  Haytoardy  2  Ves.  Sen.  464.  Another 
distinction  between  the  processes  of  Courts  of  Equity  and  Courts  of  Law  is,  that 
copyholds  may,  it  seems,  be  sequestered,  though  they  are  not  extendable: 
(Coisiott  V.  Gardner,  S  Swanst  232,  n. ;  &  C.  2  Cha.  Ca.  46;  WhiUhead  v.  Har- 
rison,  1  Barnard,  K.  R  R.  431 ;)  this  right,  however,  of  subjecting  copyholds  to 
sequestration  is  not,  periiaps,  perfectly  clear.   I^de  v.  PeUity  2  Freem.  125 ;  Mar* 

rqf  Caermarthen  v.  Hawson^  3  Swanst  298,  n.  Again,  where  there  is  a  decree 
a  debt,  and  the  defendant  dies,  such  decree  does  not  bind  the  real  assets 
descended  to  the  heir,  as  a  judgment  does :  a  sequestration  of  land,  to  answer  a 
debt,  which  was  not  originally  an  incumbrance,  giving  a  lien  on  the  land,  abates 
by  the  death  of  the  debtor,  which  an  extent  docs  not :  Bligh  v.  Lord  Darrdey^ 
2  P.  W.  621 :  therefore,  strictly  speaking,  it  is  only  with  respect  to  personal  estate 
that  a  decree  for  a  debt  is  equal  to  a  judgment  J^Sldred  v.  Robinson,  19  Ves. 
588.  But,  where  the  debts  are  such  as  give  a  lien  on  real  estate,  and  ihe  heir  is 
bound  as  well  as  the  ancestor,  no  creditor,  after  a  decree  for  sale  of  the  estate 
will  be  permitted  to  proceed  to  judgment  at  law ;  for  he  must  come  in  under  the 
decree  for  satisfaction  of  his  demand :  Martin  v.  Martin,  1  Ves.  Sen.  214 :  and, 
when  an  order  for  sequestzation  of  land  has  been  made,  even  to  compel  peiform- 
ance  of  a  personal  du^,  if  such  sequestration  is  not  abated,  possession  taken  there- 
under must  not,  on  any  pretence,  be  disturbed,  without  permission  of  the  Court  first 
obtained.  The  course  tor  any  party  to  take  who  is  prejudiced  by  the  sequestration, 
is,  to  come  in  to  be  examined  pro  interesse  nio.  Jlngd  v.  jSmt^  6  Ves.  336 ; 
Brooks  V.  Grtaihed,  1  Jac  &.  Walk.  178 ;  Anowfmous  Case,  6  Ves.  288 :  the  note 
to  which  see,  post.  The  party  complaining  cannot,  indeed,  be  compelled  to  avail 
himself  of  this  remedy;  but,  he  will  be  restrained  from  proceeding  at  law  against 
a  sequestrator  in  possession.   Kaye  v.  Cunningham,  5  Mad.  406. 

8.  Where  a  sequestration  first  issued  to  compel  an  appearance,  or  the  perform- 
ance of  a  similar  personal  duty ;  although  a  decree  pro  confesso  should  subse- 
quently be  made,  and,  by  the  accounts  taken  in  pursuance  of  such  decree,  the 
defendant  is  found  to  be  indebted  to  the  plaintiff;  the  sequestrators  caimot  sell 
any  interest  in  real  estate,  for  they  caimot  make  such  a  title  jus  the  Court  could 
compel  a  purehaser  to  accept  The  sequestration,  however,  will  not  be  dischar^d 
merely  because  it  first  issued  for  the  purpose  of  compelling  an  answer,  and,  with- 
out  such  answer,  a  decree  has  been  made :  the  sequestration  will  be  continued 
during  the  party's  life,  if  there  is  any  duty  remaining  for  him  to  perform ;  and 
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thouffh  the  sequestrators  caanot  sell  his  interest  in  real  estates,  they  may  apply 
all  the  profits  thereof.  iS%at0  v.  fVrightj  3  Ves.  23.  A  defendant  may  be 
imprisoned  who  refuses  to  make  an  absolute  assurance  of  sequestered  lands,  upon 
the  security  of  which  he  has  borrowed  money ;  and,  until  the  money  lent,  together 
with  all  damages  and  costs,  shall  be  repaid,  the  plaintiff  will  be  put  into  posseasion 
of  the  lands.    Perryman  v.  Dinhaniy  1  Cha.  Ca.  152. 


KNOX  V.  SYMMONDS. 
[1790,  Jan.  2a] 
^        The  Master  of  the  Rolls  for  the  Lord  Chancellor. 

SECOifD  answer  may  be  put  in  pending  exceptions  to  the  first  (a) 
Second  answer  may  be  filed  at  any  time  before  the  order  to  amend,  &c.  even  the 
moment  exceptions  are  taken,  [p.  88.] 

Several  exceptions  were  taken  to  the  answer,  and  proceeded  on 
before  the  Master  till  the  2l8t  December,  1789.  Plaintiff  endeav- 
ored to  prove  by  affidavit,  that  on  that  day  his  Counsel  being  pre- 
vented firom  attending,  before  the  office  shut,  there  was  a  parol 
agreement  to  defer  arguing  the  rest  till  after  the  Holydays.  In  the 
mean  time  Defendant  put  in  a  full  answer ;  upon  which  he  obtained 
the  usual  order  to'  dissolve  aa  injunction  from  proceeding  at  law, 
which  had  been  granted.  Motion  to  discharge  that  order,  either  as 
obtained  against  practice,  or  upon  the  footing  of  the  argreement 

Solicitor  General,  [Sir  John  Scott],  Mr.  Mansfield,  and  Mr. 
HoUist,  for  the  motion.  I  do  not  state  this  to  be  against  practice 
with  confidence ;  as  the  Registers  (1)  differ  upon  it ;  but,  supposing 
it  regular,  this  agreement  will  prevent  it  from  being  good.  I  agree, 
that  if  Defendant  had  submitted  to  the  exceptions,  though  he  had  put 
in  the  answer  the  moment  afterwards,  it  would  have  been  sufficient ; 
but  by  this  agreement  letting  it  be  understood,  that  he  did  not  submitt 
but  meant  to  proceed  in  arguing  the  exceptions,  he  prevented  Plaintiff 
from  moving  to  amend  his  bill  at  the  last  seal  before 
[  ♦  88  ]  Christmas ;  and  thereby  deprived  him  of  the  ♦  common 
indulgence  given  to  every  Plaintiff  of  amending  his  bill, 
where  there  is  an  insufficient  answer ;  which  would  have  been  done, 
had  Defendant's  intention  been  known.  As  Defendant  had  sub- 
mitted to  the  exceptions,  the  answer  must  now  be  considered  in- 
sufficient. 

Mr.  Richards,  contra.  The  practice  is  with  Defendant  No  case 
is  produced  against  this.     It  was  done  in  the  case  of  Sir  Waiktns 

(ff)  In  addition  to  the  authorities  in  Hovenden's  note,  at  the  end  of  the  caae,  is 
Lexftnarn  v.  Green,  2  Russ.  577.  See  also  1  Hoffinan,  Chanc.  Prac.  252;  1 
Barbour,  Chanc.  Prac.  195. 

(55)  Mr.  Didccns  and  Mr.  Ch-eetu 
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ffUKams  Wynne  y.  OweUy  bailiff  of  his  coal  mine^.  An  action  vms 
brought,  biU  filed,  and  exceptions  taken  to  the  answer ;  which  went 
to  be  argued :  in  the  mean  time  a  farther  answer  was  prepared, 
which  I  signed ;  and  the  second  answer  was  put  in  pending  the 
exceptions  to  the  first. 

Master  of  the  Rolls.  My  opinion  is  with  Defendant.  The 
single  question  seems  to  be  as  to  the  point  of  practice ;  for  there  is 
no  special  agreement  made  out  by  the  affidavit ;  but  merely  that 
the  parties  understood,  that  the ,  exceptions  were  to  be  proceeded 
on.  Thei«  is  no  particular  undertaking  to  that  purpose  by  Defend- 
ant ;  it  does  not  impute  to  him  any  breach  of  faith.  The  single 
question  therefore  is,  whether  the  Court  permits  the  party  to  put  in 
an  answer  pending  exceptions  before  the  Master,  or  whether  it  has 
been  held  irr^ular.  I  always  conceived,  the  party  might,  the  mo- 
ment exceptions  were  taken,  prepare  and  put  in  a  better  answer. 
He  may  do  it  at  any  time  before  the  order  to  amend  the  bill,  and 
that  Defendant  may  answer  amendments  and  exceptions  together ; 
and  when  the  order  is  moved  for,  that  he  has  done  so,  will  be  a 
sufficient  answer.  If  the  practice  is,  that  he  may  put  it  in  at 
any  time  before  the  order,  he  might  have  had  it  ready,  and  have 
filed  it,  as  soon  as  he  heard,  the  Master's  opinion  was  against  him 
on  the  exceptions ;  even  before  the  report ;  and  then  there  is  noth- 
ing supposing,  that  he  waited  till  after  the  last  seal  before  Christmas 
to  do  it  It  is  a  kind  of  race  to  be  run  between  Plaintiff  and  De- 
fendant. If  the  practice  is  wrong,  it  ought  to  be  altered  by  deter- 
mining, that  the  exceptions  shall  not  be  answered,  till  Plaintiff  shall 
have  an  opportunity  of  amending  his  biU ;  but  that  is  not  for  me  to 
determine.  The  Renter  says,  this  point  was  determined  by  Sir 
Th<»nas  Clarke,  and  that  the  Court  permitted  the  race.  I  think 
it  is  r^ular,  and  the  affidavit  has  nrnde  no  difference. 
*  If  it  could  be  brought  to  a  breach  of  faith,  it  would  do ;  [  ''^  89  ] 
otherwise  the  only  conclusion  is,  that  the  Defendant  has 
won.  Nor  do  I  think.  Plaintiff  is  prejudiced  by  this  practice ;  this 
is  an  injunction  bill ;  and  he  is  only  in  the  situation,  in  which  he 
would  have  been,  if  the  full  answer  had  come  in  at  first. 

According  to  the  pmctice.of  the  Court  of  Chancery,  a  second  answer  to  ezcep- 
tioDB  taken  and  allowed,  may  he  put  in,  not  only  at  any  time  hefore  an  order,  pCT- 
mitting  the  plaintiff  to  amend  his  hill,  &nd  that  the  amendments  and  exceptions 
may  be  answered  together,  has  been  Mamtd;  (Maynt  v.  HocMn,  I.Dick.  255;) 
but,  at  any  time  before  such  order  has  been  drawn  up ;  (Patndge  ▼.  Hmfcraft^ 
11  Fes.  578  i\  and  actually  served.  Pofy  v.  Simpson^  2  Cox,  3^;  Bdhutn  v. 
BaUmanj  1  Dick.  296.  And  a  defendant  mav  file  a  farther  answer  at  any  time 
before  the  Master  has  signed  his  report  as  to  tne  insufficiency  of  the  first  answer, 
^^^/nne  v.Jbcbon,  2  Sim.  &Stu.  226.  /o6  v.  Airibr,  2  Swanst  255.  IntheCourt 
of  Exchequer,  however,  a  farther  answer  is  not  permitted  to  be  filed  pending  ex- 
ceptions ;  the  exceptions  must  be  first  disposed  of.  Edwards  v.  Johnwn  and  Ha- 
gwrlh,  1  Price,  203. 


VOL.  I. 


89  ^—  V.  BENNXT.  [179D. 


V.  BENNET. 


[1790,  Jan.  2a] 
BuLLER,  J.  for  the  Lord  Chancellor. 

Estate  ordered  to  be  Bold  for  debts ;  money  raised  under  seqnestzation,  paid  into 
Court,  though  contempt  cleared. 

A  sECtUESTRATiON  had  issued  against  Defendant  Mrs.  Bennet; 
under  which  the  sequestrators  had  levied  600Z.  from  the  rents  and 
profits  of  an  estate ;  which  sum  they  moved  to  bring  into  Court  upon 
their  separate  account  for  their  indemnity. 

Mr.  CooJcCy  for  Defendant,  insisted,  that  as  Defendant  had  cleared 
her  contempt,  the  money  levied  ought  to  be  paid  to  her. 

The  Court  granted  the  motion,  as  it  appeared,  the  estate  was  or- 
dered to  be  sold  for  payment  of  debts,  and  therefore  was  liable  to 
creditors  in  the  first  instance. 


See, anie,  the  notes  to  Hakav.  Shaftoe,  1  V.  86. 


BILLIARD,  (£i  the  Bankruptcy  of.) 
[1790,  Feb.  5.] 

Interest  at  4  per  cent  against  assignees  of  bankrupt  for  not  making  a  dividend, 
when  they  ought,  will  be  increased  upon  circumstances,  fa) 

If  it  is  necessary  for  A.  to  keep  money  at  his  banker's,  ana  he  uses  B's  money, 
for  that,  it  is  making  advantage  of  it,  [p.  90.] 

The  bankruptcy  happened  in  1777.    The  assignees  had  received 
two  sums  llOOZ.  and  192Z. ;  but  never  made  a  dividend. 
[  ♦  90  ]         ♦  Petition  by  the  creditors  for  an  order  on  the  assignees 
to  pay  dividends  in  respect  of  the  sums  received  from 
the  bankrupt's  effects,  with  interest  at  5  per  cent. 

Mr.  Mansfield,  for  the  Petition.  The  assignees  pretend,  they 
were  prevented  by  some  injunction  from  this  Court :  but  they  have 
had  the  use  of  this  money  all  this  time ;  therefore  ought  to  pay 
5  per  cent. 

(a)  See  the  cases  with  regard  to  the  computation  of  interest:  1  Barbour,  CHianc 
Pr.  514, 16.  A  trustee  using  a  trust  fund  should  pay  6  joer  cent  interest  annually, 
and  if  not  annually  paid,  the  interest  to  be  annually  made  principal.  Tflating  v. 
Walker,  2  B.  Monroe,  362.  For  a  trustee  to  allow  money  to  lie  idle  is  such  a  neg- 
lect of  duty  as  will  make  him  chargeable  with  interest  Jenning  v.  Davi8,  5 
Dana,  132.  But  trustees  who  hold  funds  during  a  contest  between  mortgagees 
without  usmg  them,  and  who  are  not  required  to  pay  them  into  court,  shotQd  not 
be  held  accountable  for  interest  January  v.  Poynts,  2  B.  Munroe,  406.  See  note 
(a)  to  CkUd  v.  Abingdon,  post,  p.  93. 
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SoUcitar  General,  [Sir  John  Scott],  for  the  Assignees.  This  de- 
mand with  interest  at  4  per  cent,  cannot  be  resisted  ;  as  certainly  they 
were  not  paid  when  they  ought  to  have  been  paid.  The  assignees  have 
made  no  advantage  of  the  money ;  for  it  has  lain  at  their  banker's  the 
whole  time  with  their  own  money :  and  though  your  Lordship  has  nev- 
er considered  that  as  .an  excuse ;  yet  there  is  no  reason,  why  they 
should  pay  more  than  4  per  cent.  The  reason  for  not  making  a 
dividend  was  a  bill  filed  by  a  person,  having  some  claim  on  the  es- 
tate of  the  bankrupt,  for  an  injunction  from  making  a  dividend ; 
and  they  were  told  by  that  daimant's  attorney,  that  the  injunction 
was  granted. 

Lord  Chancellor  [Thurlow].  The  usual  interest  is  4  per  cent. ; 
bat  if  the  petitioners  can  make  out  any  case  to  show,  that  the  as- 
signees have  made  more  by  it,  that  would  be  a  good  ground  for  in- 
creasing it  But  the  question  is,  whether  it  will  be  worth  your  while 
to  go  into  that  inquiry  for  the  additional  1  per  cent.  I  do  not  quite 
agree  with  the  Solicitor  General,  that  it  is  to  be  concluded,  that  no  ad- 
vantage was  made  of  the  money,  because  it  was  permitted  to  lie  at 
his  buiker's ;  for  if  it  is  necessary  for  a  man  to  keep  a  sum  of  money 
at  his  banker's  and  he  makes  use  of  his  constituent's  money  for  that 
purpose,  he  does  make  advantage  of  it  (1). 

Mr.  Mansfield  gave  up  the  point.  Upon  some  dispute  concern- 
ing the  amount  of  sums,  upon  which,  and  the  periods  from  which, 
interest  Was  to  accrue ; 

♦Lord  Chancellor.     If  you  cannot  agree  upon  these     [  *91  ] 
&ct8,  I  must  send  it  to  an  inquiry ;  if  you  can,  I  will 
make  the  order  at  once,  which  will  be  the  shortest  and  least  expen- 
sive mode ;  let  it  stand  to  the  next  day  of  petitions  for  that  purpose. 

1.  With  respect  to  the  time  and  method  of  making  dividends,  see  the  107th 
and  the  109th  sections  of  the  consolidated  Bankrapt  Act  (6  Geo.  TV.  c.  16);  as  to 
the  appropriation  of  unclaimed  dividends,  see  the  110th  section ;  and  as  to  the 
mode  of  enforcing  the  payment  of  dividends,  and  the  penalties  which  the  assignees 
incm'  by  refusal,  see  the  111th  section  of  ihe  said  statute.  The  104th  section 
enacts,  that  an  assignee  shall  be  chargeable  with  interest,  at  the  rate  of  20/.  per 
ant.  upon  all  moneys  improperly  retained  by  him. 

2.  Lord  Thurlow's  doctnne,  that  a  trader  who  lodges  trust  funds,  in  his  own 
name,  at  his  own  banker's,  must  be  held  to  have  deriv^  benefit  from  so  doing,  has 
been  approved  by  Lord  Eldon,  in  Rockt  v.  Hart,  11  Ves.  61,  and  again,  in  Ex  par- 
te Townsendf  15  Ves.  470,  where  strong  reasons  are  given  why  an  assignee,  par- 
ticularly, should  be  charged  with  interest  upon  any  such  deposits ;  (and  see  the 
104th  section  of  the  statute  6  Geo.  IV.  c.  16 ;)  for  if  the  assignee  himself  were  to 
fail,  the  money,  so  placed  at  his  banker's  to  his  own  account,  would  be  Mb  estate, 
not  that  of  the  first  banknipt ;  which  doctrine  was  again  laid  down  in  Masseyv. 
Banner,  1  Jac.  and  Walk.  248.  See  also  Sutton  v.  Sharpe,  1  Russ.  15L  But 
even  if  a  trustee  has  made  no  use  whatever  of  the  fund,  that  would  be  no  defence 
in  answer  to  a  charge  of  breach  of  trust  in  keeping  back  the  money.  Dawson  v. 
AfocMW,  1  BalL  &.  Bea.  230.  And  see,  post,  notes  2  and  3,  to  Tew  v.  The  Earl 
of  mnierton,  1.  V.  451. 

(1)  Treves  v.  Townshend,  1  Bio.  C.  C.  384 ;  1  Cooke's  B.  L.  197.  See  post, 
169 ;  Hankey  v.  Garratt,  236.  Younge  v.  Combe ;  Pjetfj.  Stace,  vol.  iv.  101,  620. 
Pocodc  V.  lUddinzion,  v.  794.  Ex  parte  Vernon,  xiii.  270,  and  the  note,  jN»f,  99, 
Waring  v.  Cunliffe,  on  the  distinction  as  to  the  compound  interest 
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ANONYMOUS. 

[1790,  Feb.  10.] 
To  pat  party  to  election  to  aue  at  Law  or  in  Equity  is  a  motion  of  coune.  {a) 

Special  motion  to  puf  Defendant  to  election  to  eue  at  Law  or 
in  Equity. 

Lord  Chancellor  [Thurlow].  You  may  always  put  a  Defend- 
ant to  his  election.  There  can  be  but  one  <»rder  about  it.  It  is  a 
motion  of  course ;  and  you  need  not  have  given  notice  of  it  (1). 

1.  The  decision  in  tiiis  case  must  be  qualified,  by  restricting  it  to  the  circum- 
stances under  which  it  was,  no  doubt,  pronounced.  No  plaintiff  is  bound  to  make 
his  election  in  what  Court  he  will  prosecute  his  demands,  before  the  defendant  has 
answered.  Jones  ▼.  Earl  of  Strafford,  3  P.  Wms.  90;  TUlotton  v.  Ganson,  1 
Vem.  103.  And  a  plea,  thou^  to  some  intents  considered  as  equivalent  to  an 
answer,  obviously  cannot  be  so  deemed  for  the  purpose  of  putting  a  plaintiff  to 
his  election  where  he  will  sue,  when  the  very  object  of  the  plea  is  to  deny  his 
riffht  to  sue  at  all  (or  at  least  so  far  as  the  plea  extends)  in  Eqmty ;  fUer  v.  Jliee,  3 
Meriv.  47 ;  the  plea  must  first  be  ar^ed.  Vaughan  v.  Wdek,  Mosely,  210.  w^non. 
Mosely,  304.  And,  as  a  plaintiff  is  entitled  to  a  fiiU  answer  before  he  is  bound 
to  elect,  an  order  calling  upon  him  to  make  his  election,  even  after  answer  put  in, 
but  before  the  common  time  for  filing  exceptions  is  expired,  is  iiregular.  Brown 
V.  Poyniz,  3  Mad.  24.  If  the  answer  be  referred  to  the  Master  for  insufficiency, 
the  result  of  that  reference  must  be  waited  for:  Hogue  v.  CwHsj  1  Jac.  &  Waft. 
450:  but  if  no  exceptions  be  taken  to  the  answer  within  the  usual  time  (height 
days,  the  defendant  may  then  move  that  the  plaintiff  may  be  put  to  his  election ; 
and  the  plaintiff  cannot  afterwards  suspend  an  order  to  that  effect,  by  moving,  as 
of  course,  after  the  eight  days,  for  leave  to  file  exceptions  nunc  pro  tunc ;  a  spe- 
cial  application  will  be  necessaiy  to  obtain  this  indulgence.  Coupiatid  v.  BraddoAj 
5  Mad.  16. 

2.  In  certain  particular  cases,  where  the  circumstances  make  a  departure  fiom 
the  general  rule  of  practice  essential  to  justice,  the  Court  will,  after  an  order  for 
election  to  proceed  either  at  law  or  in  ei^uit^,  ^ve  the  plaintiff  leave  to  proceed 
at  law,  up  to  a  certain  stage,  without  disniiasing  his  bilL  The  terms  of  such 
special  election  must  depend  upon,  and  be  varied  by,  the  circumstances  of  each 
case  in  which  such  application  is  made.    Carwidi  v.  Voting,  2  Swans.  243. 

(a)  If  a  complainant  sues  a  defendant  at  the  same  time,  and  for  the  s^me  cause, 
at  law  and  in  equity,  the  defendant  may  apply  to  this  Court  for  an  order  that  the 
complainant  make  his  election,  in  which  court  he  will  proceed.  But  a  special  ap- 
plication to  the  Court,  on  notice  to  the  complainant's  solicitor,  is  necessaiy,  to  ob- 
tain such  an  order.  Livingston  v.  Kane,  3  Johns.  Ch.  224 ;  Rogers  v.  VoAitrgh,  4 
id.  84;  1  Hoff  Ch.  Pr.  342;  1  Barb.  Ch;Pr.  246^ 

(1)  See  Boifd  v.  Heinzelman,  1  Yes.  &  Bea.  281;  MiUsy.  By,  3  Yes.  Sl  Bea. 
9;  Hogve  v.  CSaiis,  1  Jac.  &  Walk.  449. 
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SCULTHORP  V.  BURGESS. 
[1790,  Feb.  11.] 

Dbtiske  of  stock  for  life,  with  absolute  power  of  i^pointment,  if  no  children ; 
referred  to  the  Master  for  inquiry  about  a  child  upon  the  grounds  for  sus- 
picion. 

Resulting-  trust  for  gnintor  in  a  deed,  where  the  consideration  is  only  five  shil- 
lings, [p.  92.] 

James  Sculthobp  by  will  gave  700/.  stock  to  his  wife  for  life, 
remainder  to  the  children ;  if  none,  according  to  the  appointment 
of  the  wife  by  deed  or  will.  In  a  bill  against  the  executors  Plaintifr 
claimed  as  the  wife's  assignee  by  deed  of  the  whole  interest  in  this 
stock,  upon  the  death  of  an  only  child,  bom  after  its  father's  death, 
and  which  the  bill  stated  to  have  died  a  few  days  after  its  birth. 
The  assignment  included 'the  wife's  life  interest;  but  she  joined  in 
the  biU  for  dividends  received  by  the  executors  previously  to  the 
assignment.  In  a  former  bill  it  had  been  stated,  that  there  never 
was  a  child :  that  bill  was  dismissed. 

*  SoUcitor  Oeneral,  [Sir  John  Scott],  for  Defendant,  was  [  *  92  ] 
desired  to  begin :  An  mquiry  concerning  this  child  will  be 
proper,  upon  the  ground  there  is  for  suspicion.  From  the  evidence 
concerning  the  child's  death  it  appears  to  have  lived  about  two  months. 
The  evidence  itself  is  suspicious :  one  person  swears,  to  his  belief  only, 
that  she  was  dehvered  of  a  child  in  his  father's  house,  and  that  he  be- 
lieves the  child,  that  died,  v^as  the  same ;  but  only  swears  positively 
to  his  having  seen  the  dead  child ;  which  is  remarkable.  The  only 
other  evidence  is  that  of  the  nurse,  to  whom  it  was  dehvered.  It 
nill  be  proper  therefore  to  refer  it  to  the  Master  to  inquire,  when  this 
child  was  bom,  and  what  became  of  it 

Mr.  Mansfield  and  Mr.  Johmon^  for  Plaintiffs.  The  executors 
received  the  dividends.  One  of  them  is  a  bankmpt ;  Plaintiff  came 
in  under  the  commission;  and  there  was  a  very  small  dividend. 
The  statement  in  the  first  bill  was  a  mere  mistake  of  her  Sohcitor ; 
as  soon  as  it  was  found  out,  she  dismissed  her  own  bill  with  costs. 

For  Defendant.    It  was  not  till  after  answer. 

Lord  Chancellor  [Thurlow].  It  is  a  very  odd  mistake.  We 
must  suppose,  her  SoUcitor  acted  by  her  instmctions ;  and  this  mistake 
was  in  the  most  material  point ;  for  tiU  it  was  ascertained,  whether 
there  was  a  child,  or  not,  nothing  could  be  done.  But  it  does  not  now 
seem  to  be  much  disputed,  that  there  was  a  child ;  and  if  she  had  not 
made  that  different  statement  in  the  first  bill,  I  should  have  thought, 
this  was  pretty  much  the  sort  of  evidence  adduced  to  prove  things  of 
this  kind.  One  person  swears  to  the  delivery  of  the  woman,  another 
to  her  having  received  the  child  to  nurse.  It  seems  to  be  the  inter- 
est of  Plaintiffs  to  say,  there  was  no  child ;  for  then  she  has  the 
absolute  disposal  of  it.     The  deed  is  only  in  consideration  of  five 
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shillings  (1),  from  which  arises  a  resulting  trust  to  herself;  (a)  which 
shows,  that  it  is  only  calculated  to  raise  the  point  immediately, 
before  she  had  occasion  for  it  to  make  an  appointment  either  by 

deed  or  will.  Upon  these  grounds  the  inquiry  is  proper ; 
[  *  93  ]     I  do  not  *  expect  much  effect  from  it ;  but  under  the  dr- 

cumstances  it  is  a  proper  precaution  for  the  Court  to  take. 

That,  in  Equity,  ^ye  Bhillings  is  held  an  iUusoiy  consideration  for  a  deed.  See 
Mare  v.  Mmfhaw,  2  Freem.  175 ;  and  The  Saddkr^  Compcamf  v.  Badoodi,  2  Atk. 
555. 


ANONYMOUS. 

[1790,  Feb.  11.] 

Obdsr  made  to  prevent  removal  of  timber  wrongfully  cut 

Solicitor  General,  [Sir  John  Scott],  moved  for  an  order  to 
prevent  the  removal  of  timber  wrongfully  cut  down. 

Lord  Chancellor  [Thurlow].  I  have  no  doubt  about  the  inter- 
ference of  this  Court  to  prevent  waste ;  the  only  difficulty,  I  have,  is, 
as  to  what  shall  be  done  with  the  timber  cut.  Trover  might  be  brought 
for  it :  but  as  the  Register  says,  many  orders  of  this  kind  have  b^n 
made,  take  the  order.  

See,  cmU^  the  notes  to  Ltt  v.  M^ouj  1  V.  78 ;  and,  /xMf,  note  3,  to  PigU  v. 
BvUwky  1  V.  479 ;  as  to  the  property  in  timber  wrongfully  cut 


ANONYMOUS. 

[1790,  Feb.  12.] 


Decretal  order  cannot  be  discharged  upon  motion ;  though  made  by  consent, 
and  surprise  alleged. 

Mr.  Mitford  moved  to  discharge  an  order  made  at  the  hearing 
for  farther  directions  after  a  decree ;  upon  the  ground,  that  it  was 
by  consent ;  but  the  party  had  been  surprised ;  and  there  was  no 
other  way  of  doing  it. 

Lord  Chancellor  [Thurlow].    I  cannot  upon  motion  discharge 

(1)  1  Atk.  94. 

(a)  This  is  in  conformity  with  the  rule  of  the  common  law,  that,  where  a  feoff- 
ment is  made  without  consideration,  the  U86  results  to  the  feofibr.  Dyer  v.  Iher^ 
2  Cox  93,  Boiff^onf  V.  Burr  2  Johns.  Ch.  405.  See  2  Story,  £q.  Juris.,  §§1197, 
1198,1201. 
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an  order  made  upon  fiirther  directions,  which  is  a  decretal  order ;  and 
its  being  by  consent,  or  otherwise,  wiU  make  no  difference.  Certainly 
if  by  a  clerical  misprision  any  thing  was  inserted  in  the  order  as  by 
consent,  to  which  the  party  had  not  consented ;  there  must  be  some 
way  of  rectifying  it;  and  I  should  suppose,  it  might  be  by  bill  of 
review ;  but  it  cannot  be  done  by  motion.  I  might  as  well  take 
upon  me  to  alter  any  other  part  of  the  record. 

See,  onfe,  the  notes  to  Habargham  ▼.  FtnoenI,  1 V.  68,  with  respect  to  the  iireg- 
ulahty  of  alteriiijir,  or  adduif  to,  a  decree,  on  motion.  The  present  application 
went  farther,  as  it  was  sought  to  disdujargt  a  decretal  order  on  motion ;  thegrounds 
of  rejection,  therefore,  were  still  stronger.  The  bill,  however,  now  (1827)  before 
Parliament,  for  the  regulation  of  Chancery  Practice,  proposes  that  any  accidental 
error  or  omission  in  a  decree  may  be  corrected,  upon  petition,  at  any  time  before 
the  enrolment  of  such  decree. 


CHILD  V.  LORD  ABINGDON.  [  *94  J 

[1790,  Feb.  12.] 

IiTTEaEST  against  a  purchaser  for  delaying  payment  Court  will  not  make 
purchaser  appoint  a  clerk  in  court ;  which  is  only  necessary,  where  the  party 
18  to  appear. 

Motion  for  an  order  upon  a  purchaser  of  part  of  Lord  Abingdon's 
estate  to  complete  his  purchase  by  paying  the  purchase-money  with 
interest  at  4  per  cent,  (a)  from  llie  time  he  was  reported  best  pur- 
chaser; also  that  he  should  appoint  a  clerk  in  Court.  He  lived  in 
Westmoreland.  The  interest  purchased  was  'a  reversion  upon  an 
estate  for  lives,  on  which  there  was  one  life  remaining  at  a  very 
trifling  rent  He  w^  reported  best  bidder  before  Christmas,  1788, 
rince  which  time  he  took  no  steps  to  complete  the  purchase. 

Mr.  HardingCy  for  the  motion.  The  purchaser  only  waits,  till  the 
remaining  Ufe  drops ;  in  the  mean  time  Lord  Abingdon  is  paying 
heavy  interest  to  his  creditors. 

Lord  Chancellor  [Thurlow]  .  He  must  pay  interest.  A  man  can- 
not purchase  a  dry  reversion,  and  then  lie  by  for  years ;  and  expect  to 
pay  no  more  for  it  then,  than  if  he  had  c<Hnpleted  it  immediately.  But 
I  cannot  make  a  purchaser  appoint  a  clerk  in  Court:  it  has  never 

(a)  It  will  he  observed  tliat  the  interest  moved  for  was  at  4  per  cent  which  is 
the  rate  allowed  in  the  ESnglish  Courts  of  Equity.  See  3  Sugden  on  Vendors  and 
Purchasers,  190  ((Sth  Amer.  from  10th  Lend,  emt^  The  purchaser  from  the  time 
the  report  is  confirmed  is  entitied  to  any  benefit  from  the  dropping  of  lives,  and 
is  liable  to  pay  interest  from  that  period.  Ibid,  110.  It  has  been  held  in  Ken- 
tucky, that  a  trustee  using  a  trust  fbnd  should  pay  6  per  eent  interest  annually, 
and  if  not  anmially  paid,  the  interest  to  be  annually  made  principal  FFkiHng  v. 
ffraOser,  2  B.  Munioe,  261. 
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been  done.    A  clerk  in  Court  is  only  necessary,  where  the  party  is 
to  appear ;  which  is  not  the  case  here. 

The  purchaser  of  a  dry  reversion,  .who  has  lain  by,  or  who  has  himself  caused 
any  delay  in  the  completion  of  the  sale,  will  be  ordered  to  pay  interest ;  but  such 
order  wiU  not  be  made  merely  out  of  regard  to  the  effluxion  of  time,  where  the 
delay  has  been  occasioned  by  the  vendor.  Blouni  v.  Bhmtd,  3  Atk.  637 ;  Grow- 
aodc  V.  iSM^  3  Anstr.  877.  In  prudence,  the  contract  for  sale  of  propeitf  of 
this  description  should  contain  a  provision  for  the  payment  of  interest  in  case  of 
delay ;  which  provision  Equity  will  enforce.  Owen  v.  Daxits^  1  Ves.  Sen.  82. 
And,  where  the  sale  has  been  made  under  a  decree,  the  Court  seems  disposed  to 
insist  on  somewhat  stricter  terms  as  to  interest,  than  when  it  is  called  apon  to  ex- 
ecute a  contract  between  private  parties,  who  have  neglected  to  make  precise 
stipulations  on  the  subject ;  Expcaie  Manning,  2  P.  Wms.  410;  DcoTy  v.  barber, 
2  Atk.  490 :  for  a  purchaser  before  the  Master  is  held  to  be  sure  of  ms  title,  and 
his  interest,  as  well  as  his  responsibility,  to  be  securely  fixed,  at  least  from  the 
time  of  confirmation  of  the  Master's  report;  (Twigg  v.  Fifijdd,  13  Ves.  518;)  if 
not  before  confirmation,  provided  that  be  subsequently  pronounced.  Anmm  v. 
Totj^oad,  1  Jac.  &  Walk.  639.  The  decisions  bearing  on  this  distinction  (which 
decisions  are  not  easily  reconcilable)  are  collected,  and  commented  upon,  in  2 
Hovenden  on  Frauds,  144, 145. 


COGLAR  V.  COGLAR, 

[1790,  March  2.] 

Upon  a  suit  in  Ecclesiastical  Court  by  wife  for  alimony,  ^uart,  whether  before 
the  decree  Court  will  grant  writ  of  ne  txtaJt  regno  against  husband  ?  (a) 

Motion  by  a  wife  for  a  writ  of  ne  exeat  regno  to  prevent  her 
husband  from  leaving  the  kingdom,  which  he  threatened,  till  a  suit, 
instituted  by  her  against  him  in  the  Ecclesiastical  Court  for  alimony, 
charging  him  with  cruelty  and  adultery,  should  be  determined,  unless 

he  should  give  sufficient  security  to  answer  the  event. 
[  ♦  95  ]  ^'Mr.  Johnson,  for  tlie  motion.  Read  v.  Read,  1  Ch.  Ca. 
115,  motion  to  supersede  the  writ  was  refused :  there  had 
been  a  decree  in  the  Ecclesiastical  Court.  Sir  Jerome  Smithson^s  case, 
2  Vent.  345,  motion  by  wife,  suing  for  alimony  in  the  Ecclesiastical 
Court,  for  a  ne  exeat  regno  against  her  husband  was  granted.  It  does 
not  appear  there,  whether  there  had  been  a  decree  in  the  EcclesiaBtical 
Court.  The  Lord  Chancellor  said,  it  had  been  done  before.  In  ^ 
Atk.  210,  the  writ  was  refused ;  but  this  case  of  a  wife  suing  for 

(a)  See  1  Barb.  Ch.  Prac.  652,  and  cases  cited.  As  a  general  rule  a  ne  eteat  is 
allowed  only  upon  an  equitable  demand.  MUchdl  v.  Bwuh,  2  Paige,  €06;  Cox  v. 
ScoU,  5  Har.  &  Johns.  384.  But  in  the  caaes  of  a  bill  filed  for  an  account,  or  for 
alimony,  it  ma^  be  granted,  althoueh  the  defendant  might  have  been  arrested  at 
law ;  there  beins  cases  where  the  Courts  of  Chancery  and  law  have  a  concuirent 
jurisdiction.  Ehoadea  v.  Cousins,  6  Rand.  188 ;  Jenkins  v.  ParJdnson,  2  My. » 
Keen.  5.  And  the  exception  with  respect  to  tliese  cases  is  founded  upon  the  dif- 
ficulty of  proceeding  at  law  in  such  matters.    Boehm  v.  Wood,  Tur.  &.  Rubs.  344. 
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alimony  was  noticed ;  in  which  Lord  Hardwicke  said,  it  had  been 
granted  out  of  compassion  to  the  wife,  and  to  aid  the  Ecclesiastical 
Court. 

Lord  Chancellor  [Thurlow.]  For  what  sum  should  I  mark  the 
motion  ? 

For  the  motion.  That  must  be  left  to  the  discretion  of  the  Court. 
It  is  like  the  case  at  law,  where  upon  a  personal  tort  a  Judge  directs 
Defendant  to  be  held  to  bail. 

Lord  Chancellor  The  question,  I  asked,  seems  to  be  an 
insurmountable  objection  (1).  I  know  that  has  been  done  at 
law  sometimes  upon  affidavit  to  enable  the  Judge  to  form  an  opin- 
ion, and  by  analogy  to  some  cases,  now  I  believe  a  litde  exploded, 
that  a  Judge  may  increase  damages.  I  am  afraid,  it  cannot  be  done 
under  the  notion  of  aiding  the  Ecclesiastical  Court.  I  will  look  into 
the  cases,  and,  if  I  can  find  an  instance,  will  do  it  (2). 

The  writ  of  ne  extai  issues,  in  cases  of  alimony  only,  for  arrears  and  costs  ac- 
taally  due.  Damon  v.  Dawmm^  7  Yes.  173 ;  Hoffey  v.  Haffey,  14  Yes.  261.  See 
podj  the  note  to  SednoiA  v.  WMirUy  1  Y.  49 ;  and  notes  1, 3,  6,  to  Z>e  Ccarriere 
V.  De  Qdonnej  4  Y.  577 ;  as  to  the  affidavit  necessaiy  for  grounding  the  writ : 
see  also  the  next  case. 


EVANS  V.  EVANS.  [*96] 

[1790,  March  2.] 

WuT  of  ne  exeat  regno  discharged  on  paying  into  Court  the  sum,  for  which  it 

was  marked,  (a) 

Motion  to  discharge  a  writ  of  ne  exeat  regno  obtained  by  a  wife 
against  her  husband,  upon  his  paying  into  Court  the  sum  of  which 
the  security  was  taken. 

It  was  opposed  by  Mr.  Mansfield ;  but  granted,  as  a  better  secu- 
%  (3).  

Ir  the  decision  in  this  case  required  any  feither  support  than  its  own  obvious 
justice,  Stewart  v.  Graham,  19  Yes.  314 ;  and  ZXdb  v.  Swinton,  1  Yes.  &  Bea. 
373,  might  be  cited ;  in  which  the  same  course  was  pursued.    And  not  only  will 


Jl)  2  Yes.  489;  1  Bra  Ch.  Ca.  376. 


See  post,  i^hqftoe  v.  She^loe ;  Oidham  v.  Oidham ;  Ettkes  v.  Lance,  voL  viL 
171,'173, 410, 417 ;  Heffey  v.  Sq^,  ziv.  261.  In  RoehuA  v.  Roebudc,  cited  in 
Skc^loe  V,  £%i^Zoe,  fiom  the  Reg:i8trajr'8  book,  the  writ  was  grafted  pending  an 
appeal  for  an  mcrease  of  alimony  decreed.  See  as  to  this  writ  generally,  Mr. 
IBeames's  Brief  Yiew  of  the  Writ ;  and  particularlv  as  to  the  case  of  RoeJwek  v. 
RoAudt,  the  note,  2d  edit;  where  it  appears  ako  from  the  Registrar's  book 
that  no  order  was  made  in  Cellar  v.  CogUar. 

(a)  Maramara  v.  Dwtur,  7  Paige,  239 ;  MUdieU  v.  Bunch,  2  id.  606 ;  Gleason  v. 
Buby,  1  Clarke,  551 ;  BrmOon  v.  Sm^  6  Paige,  489;  1  Barb.  Ch.  Pr.  655. 

(3)  Pod,  vol.  xix.  314 ;  Beames's  Ne  Exeat  Regno,  86, 2d  ed. ;  Dick  v.  Sunn- 
Urn,  1  Vea.  ii  BetL  271. 
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a  writ  of  ne  exeai  be  dischamd  upon  payment  into  court  of  the  sum  for  which  the 
writ  is  maxked,  but,  generalfy  speaking,  this  will  be  done  upon  putting  in  aeca- 
rity,  approved  by  the  Master.  Manson  v.  Leonard,  3  Brown.  224 ;  B3ur  v.  Dn- 
martaqtbtj  2  Atk.  66 ;  Jemingham  v.  GVom,  3  Atk.  409 ;  Moon  v.  MofntU^  1  Dick. 
30.  And  see,  for  a  general  discussion  of  the  doctrine  of  nt  exectf,  toe  note  to  Dt 
Carriart  v.  Dt  Calonnt^  4  V.  577. 


RHODES  V.  RHODES. 

[1790,  March  5.] 

Members  of  a  society  covenanted  mutually,  that  their  widows  should  receive  ' 
annuities  from  the  society ;  payment  from  the  society  is  not  a  satisfaction  for 
a  covenant  in  the  settlement  by  the  husband  to  pay  her  an  annuity  in  liea 
of  all  claim  on  his  personal  estate. 

Previously  to  the  marriage  of  Plaintiff  with  her  late  husband  he 
in  January,  1786,  executed  an  indenture,  by  which,  in  consideration 
of  receiving  some  notes,  her  property,  he  covenanted  for  himself, 
His  heirs,  executors,  and  administrators,  that  in  case  his  wife  should 
survive  him,  she  should  have  a  life  annuity  of  20/.  to  be  in  lieu  of 
all  her  claim  upon  his  personal  estate.  He  received  the  notes  and 
the  money  due  upon  them  to  the  amount  of  400/.  and  died.  His 
executors  refused  to  pay  her  the  annuity,  because  her  husband  had 
been  member  of  a  club,  in  which  the  widows  of  the  members  were 
entitled  to  an  annuity;  and  she  had  received  several  payments, 
though  not  to  the  amount  of  20Z.  a  year ;  which,  the  executors  in- 
sisted, ought  to  be  a  satisfaction  for  so  much :  Upon  which  she 
brought  a  bill  against  them  for  an  account  of  the  personal  estate, 
and  to  have  a  fund  set  apart  for  securing  this  annuity. 

Solicitor  General  [Sir  John  Scott]  and  Mr.  Richardsy  for  De- 
fendants, were  desired  to  b^in.  If  this  demand  can  be  resisted 
at  all,  it  must  be  on  this  ground ;  the  annuity  by  the  settlement  was 
to  be  in  full  of  all  her  claims  on  his  personal  estate ;  and  if  she 
chooses  to  take  30/.  a  year  from  the  society,  it  ought  to  be  a  bar  to 
the  other ;  for  the  sGiciety  is  formed  by  persons  entering 
[  *  97  ]  into  an  *  agreement  with  each  other ;  she  could  not  re- 
cover fix)m  the  society  in  any  other  way,  except  by  the 
executors  suing  the  society  upon  the  covenants  they  entered  into 
with  the  husband :  the  executors  must  bring  the  action.  If  they 
did  so,  and  recovered,  and  paid  over  to  her,  it  is  a  satisfaction,  be- 
cause it  is  a  part  of  the  personal  estate  of  testator.  If  she  is  to  have 
both  these  annuities,  she  will  have  more,  than  her  indenture  gives  her. 

Lord  Chancellor  [Thurlow].  I  rather  think,  the  action  against 
the  society  must  have  been  brought  by  the  executors :  but  must  go  up- 
on this  subtlety,  that  because  the  executors  must  bring  the  action,  what- 
ever is  lecovered  in  it,  would  become  part  of  the  personal  estate  of  the 
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testator ;  and  consequently  is  a  bar  to  her  other  claim :  there  is  noth- 
ing in  it. 

Decree  for  plaintiff.  

Bt  the  explicit  tenns  of  a  settlement,  made  before  marriage,  a  woman  may  not 
only  be  excluded  from  any  participation  whatever  in  her  husband's  assets;  but  the 
husband  may  become  a  purchaser  of  all  equitable  interests  subsequently  devolving 
upon  her,  though  the  same  may  consist  altogether  ofchoses  in  adion^  not  reduc^ 
into  possession  by  the  husband  during  his  life.  See,  posty  note  Sf,  to  Druot  ▼. 
DemtUon^  6  V.  385.  But  in  the  princi]^  case,  the  annuity  which  was  secured  to 
the  wife  by  the  settlement,  was  only  to  be  in  lieu  of  her  claim  upon  the  personal 
estate  of  her  husband,  if  she  survived  him;  and  the  payment  which  the  benefit 
society  was  bound  to  make  to  her,  was  never  part  of  the  husband's  personal  estate, 
though  the  widow's  title  thereto  originated  in  payments  made  by  mm ;  but  it  is  a 
general  rule  that  nothing  can  be  considered  a  satisftction  of  a  demand  which  is 
not  exactly  of  the  same  nature ;  this  rule  applies  equally  whether  a  benefit  of  a 
different  and  be  taken  under  die  testacy  or  the  intestacy  of  the  party  on  whose 
estate  the  claim  is  made,  unless,  in  the  fonner  case,  there  be  such  a  clear  indica- 
tion of  the  testator's  intention  to  make  his  bequest  a  discharge  of  the  demand,  as 
may  render  an  election  between  the  two  interests  indispensable.  See,  poit^  note 
2,  to  mUonr.  PiggtfU,  2  Y.  251. 


GRIFFITHS  V.  SMITH,  (a) 

[1790,  March  5.] 

Lbsact  payable  at  twenty-one,  with  proviso  to  go  over,  if  legatee  should  at 
any  time  become  seised  of  the  real  estate,  to  which  he  was  entitled  in 
remainder  after  an  estate  tail  limited  upon  an  estate  for  life  subsisting,  when 
he  became  twenty-one.  Even  supposing  there  is  a  contingency  left,  he  must 
have  the  legacv  at  twenty-one ;  but  it  may  be  disputed  afterwards  upon  the 
happening  oi  the  contingency,  (h) 

Thomas  Llotd,  29th  of  July,  1772,  devised  all  his  real  estate  to 
his  mother  for  life;  remainder  to  trustees  to  preserve  contingent 
remainders ;  remainder  to  his  nephew  Thomas  Griffiths  for  Ufe,  re- 
mainder to  his  first  and  every  other  son  in  tail ;  remainder  to  his 
nephew  John  Griffiths  in  the  same  manner ;  remainder  to  his  niece 

(a)  **  The  doctrine  in  GrMhs  v.  Smith  is  contrary  to  the  whole  stream  of  Equity 
since.  The  reporter  probably  mistook  Lord  Thurlow  in  that  case.  When  he 
reported  Lord  Thurlow's  cases  he  was  a  veiy  young  man.  He  afterwards  became 
an  exceUent  reporter."  CoOumn  v.  Thompmrij  2  Moll.  287.  Sir  William  Grant, 
in  F\noku  v.  GnWf  18  Yes.  131,  follows  (h^fiUa  v.  SmUhj  but  in  a  way  that  adds 
nothing  to  its  authori^.    Ibid. 

(fr|  romierl^  a  distinction  was  taken  between  cases  of  contingent  and  cases  of 
absolute  legacies,  payable  injkduro.  •  The  latter  were  entitled  to  be  made  secure 
in  Equity;  the  former  were  not  But  that  distinction  is  now  overruled.  See  1 
Story,  Eiq.  Juris.  §  603,  note.  Where  a  legacy  is  ^ven  generally,  subject  to  a 
limitation  over  upon  a  subsequent  event,  the  devesting  contingency  will  not  pre- 
vent the  legatee  from  receiving  his  legacy,  at  the  end  of  the  year  from  the  testa- 
tor's death;  and  he  is  not  bound  to  give  security  for  the  rerayment  of  the  money, 
in  case  the  event  should  happen.    2  Williams,  fixecutois,  96&. 
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Sarah  Griffiths  in  the  same  manner.  His  personal  to  the  amount  of 
4700/.  he  gave  in  trust  to  pay  the  interest  to  his  mother  for  h^r  life ; 
and  after  her  death  to  pay  2000Z.  to  his  nephew  John  Griffiths ;  and 
2000Z.  to  his  niece  Sarah  Griffiths ;  to  be  paid  to  each  respectively 
in  case  of  the  mother'^  death  upon  attaining  the  age  of  twenty-one. 
Then  came  a  proviso,  that  if  John  or  Sarah  should  <<  at  any  time  " 
become  seised  and  possessed  of  hb  real  estate ;  the  legacy  of  such 
person  so  becoming  seised  should  go  to  the  younger  children  of 
Sarah.  The  testator  died ;  the  mother  also  died ;  by  whose  death 
the  elder  nephew  Thomas  Griffiths  was  tenant  for  life,  remainder  to 
his  issue  in  tail.  The  legatees  John  and  Sarah,  being  of '  age, 
brought  the  bill  against  the  trustees,  to  whom  the  executors  luid 

paid  over  the  personal,  to  have  their  legacies  paid. 
[  *  98  ]  *  Solicitor  General,  [Sir  John  Scott],  for  PlaintiflFs.  The 
question  arising  upon  this  proviso  is,  whether  notwithstand- 
ing Plaintiffs  have  attained  their  age,  and  though  at  the  death  of  the 
mother  neither  of  them  was  entitled  to  the  real  estate,  they  are  entitled 
to  have  their  legacies  absolutely ;  or  whether  they  are  to  remain  sub- 
ject to  the  contingency,  that  if  either  of  them  should  ever  at  any 
future  time  by  failure  of  issue  of  the  elder  brother  become  entitled 
to  the  real,  the  legacy  of  such  person  must  be  refunded.  The 
meaning  is,  that  if  they  are  twenty-one  at  the  death  of  the  mother, 
at  which  time  their  respective  legades  became  payable,  not  being 
then  possessed  of  the  real,  to  which  the  elder  brother  or  his  issue 
can  be  entitled  to  them,  before  some  of  the  issue  suffer  a  recovery 
to  defeat  the  contingencies. 

Lord  Chancellor  [Thurlow].  Suppose  there  is  a  contingency 
left.  Plaintiffs  must  have  the  money ;  for  I  cannot  keep  it  in  Court  all 
that  time  to  wait  the  event.  I  am  rather  of  opinion  at  present,  that  if 
the  elder  brother  was  to  die  without  issue  in  the  life  of  one  of  these 
legatees,  the  younger  children,  to  whom  the  legacy  is  given  over, 
would  be  entitled  to  it :  but  I  apprehend,  I  must  now  give  these 
legacies  to  the  plaintiffs.  When  the  contingency  arises,  it  will  come 
to  be  disputed,  if  it  ever  should  arise ;  but  non  constat  now,  that  it 
ever  will  (1).  

1.  A  LEGACY  i^ven,  as  in  the  principal  case,  under  an  express  condition  tiiat  it 
should  be  void  if  the  legatee  succeeaed  to  an  inheritance,  upon  the  death  of  a 
third  person  without  leaving  issue  in  tail,  was  held  to  be  absolute,  and  payment 
decreed,  without  securiQr ;  in  Fawkts  v.  Gray,  16  Ves.  131. 

2.  That  the  Court  will  not  retain  in  its  own  management  and  custody  money 
to  which  a  party  has  become  clearly  entitled.  See  Jmuic  v.  GompertZf  1  Ves.  Jan. 
44. 

(1)  The  decree  for  plaintiff  was  ordered  to  lie  in  minutes  for  three  or  four 
days ;  but  it  was  not  mentioned  again.  In  Faickts  v.  Gray^post,  vol.  zviiL  131,  a 
similar  decree  was  made  for  immediate  payment,  without  security,  upon  the 
authority  of  this  case. 
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FORBES  V.  TAYLOR. 

[1790,  March  9.] 

Costs  refused. 

The  question  was  as  to  the  costs  after  a  verdict  upon  an  issue 
directed,  found  against  the  legitimacy  of  a  person  claiming  a  legacy 
as  a  legitimate  child. 

Lord  Chancellor  [Thurlow]  refused  costs  against  him ;  as  he 
had  always  borne  the  name  of  the  family,  and  been  received  in  it. 


WARING  V.  CUNLIFFE. 

[1790,  March  12.] 

IiiTSREST  upon  interest  not  given,  (a) 

Solicitor  General  [Sir  John  Scott]  applied  for  interest  upon 
interest. 

Lord  Chancellor  [Thurlow].  My  opinion  is  in  fevor  of  interest 
upon  interest ;  because  I  do  not  see  any  reason,  if  a  man  does  not 
pay  interest,  when  he  ought,  why  he  should  not  pay  interest  for  that 
also  (1).  But  I  have  found  the  Court  in  a  constant  habit  of  thinking 

(a)  There  are  many  interesting  American  cases  on  this  subject,  some  of  which 
are  collected  in  Blydenbur^  on  Usury,  pp.  67 — 71.  Compound  interest  is  not 
forbidden  by  the  statute  agamst  usury,  but  is  held  to  be  ininuitous,  and  Chancery 
wHI  not  decree  it,  though  agreed  to  by  the  parties.  BreekefAridge  v.  Brooks^  2  A. 
K.  Marsh.  335—339.  See,  also,  Katfum  v.  Diekeng,  Tayler,  2dl ;  Kellogg  v. 
IKdcok,  1  Johns.  Ch.  221;  Mowry  v.  Bislufp,  5  Pai^,  98;  PindaU  v.  Bm3c  of 
Mcaidta^  10  Leigh,  481;  Lewis  v.  Bacon^  3  Henmng  &  Munf.  89;  Rodes  v. 
Bbdhe^  2  6.  Monroe,  336 ;  Locke  v.  Trotter,  10  Yerg.  213;  Otis  v.  Lindimf,  1  Fairf. 
31o.  It  will  be  allowed  on  a  special  agreement  in  writing,  prospective  in  its 
operation,  and  entered  into  after  the  lawful  interest  has  become  due.  Van  Benr 
9ehaUn  v.  Lawson,  6  Johns.  Ch.  313;  Mowry  v.  Bishop,  5  Paige,  98.  See,  also, 
BaMridge  v.  Wilcox,  1  Baldwin,  538.  It  wUl  be  allowed  as  against  an  executor, 
administrator,  or  trustee,  who  converts  trust  moneys  to  his  own  use,  or  employs 
them  in  his  business.  Sckeffelin  v.  Stuart,  1  Johns.  Ch.  620 ;  WhUing  v.  Walker,  2 
B.  Munroe,  261 ;  Eingold  v.  Riturold,  1  Harr.  &  Gill,  11 ;  ^Brmgtrong  v.  panwheU,  3 
Yerger,  201 ;  M/ers  v.  Mfers,  2  McCord  Ch.  214;  Clarksons  v.  Deptyster,  Hopkins, 
424 ;  Spark  v.  Lvng,  1  Ired.  £q.  426.  It  is  never  allowed  in  favor  of  a  trustee. 
Evtrtson  v.  Tappan,  5  Johns.  Ch.  517.  But  if  voluntarily  paid  by  the  debtor  it 
cannot  be  recovered  back.  Mowry  v.  Bishop,  5  Paige,  98;  Camp  v.  Bates,  11 
Conn.  487.  See  Mr.  Perkins's  notes,  Chitty,  Contracts,  648,  (5th  Amer.  from  3d 
Lond.  edit) 

(1)  Prodor  v.  Cooper,  Pre.  Ch.  116.  ThomhtU  v.  Evans,  2  Atk.  330.  Ex 
ptaie  Morris,  post,  133,  This  habit  of  Courts,  administering  justice  on  equitable 
principles,  against  compound  interest,  seems  well  warranted  by  the  policy  of  not 
permitting  one  party  to  delay  his  remedy  at  the  expense  of  the  other ;  the  improb- 
ability, tluLt  the  effect  of  the  decree  will  be  merely  refunding  profits  actually  made 
by  a  person  so  improvident  as  to  incur  such  a  charge ;  and  hence  the  ruinous  con- 
sequences in  most  cases.    To  considerations  of  this  nature  is  probably  to  be  at- 
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the  contrary ;  and  I  must  overturn  all  the  proceedings  of  the  Court, 
if  I  give  it  

The  rule,  under  ordinaiy  circumstances,  is,  as  laid  down  in  the  principal  case, 
not  to  give  interest  upon  interest:  Ex  parte  Morris^  1  Ves.  Jun.  133:  out  it  it 
competent  to  the  Court  to  order  even  compound  interest,  when  justice  requires  it 
MMngaU  V.  Lawaorij  I  Brown, 443;  Domfordy.  Damfordy  12  Yes.  127;  TMi 
V.  CarpofOer,  1  Mad.  301 ;  Raphad  v.  Boehm,  11  Yes.  11 ;  &  C.  on  appeal,  also, 
po9t^  note  4jto  Tew  w.  Earl  of  fRrderton^  1  Y.  451,  and  note  2,  to  Af omm  v.  AloUk- 
«•,  2  V.  15. 


[  •  100  ]  ELLISON  V.  COOKSON. 

[1790,  March  8,  9 S.  C.  3  Bro.  C.  C.  61 ;  2  Cox,  220.] 

Portion,  a  satisfaction  of  a  legacy  from  the  father  to  the  same  amount ;  the 
evidence  not  being  sufficient  to  repel  the  presumption. 

The  presumption  of  satisfaction  of  a  legacy  to  a  child  by  a  portion,  is  according 
to  the  civil  law ;  but  is  not  supported  by  the  reasons  given  for  it,  [p.  104.] 

Legacy  to  a  child  deemed  a  portion.  Thence  arises  the  presumption.  The  pre- 
sumption cannot  be  tried  oy  a  jury  ;  as  it  is  a  presumption  of  Law.  May  be 
rebutted  by  evidence  of  intent,  that  the  legacy  shall  stul  be  a  subsisting  bene- 
fit, [p.  108.J 

The  presumption  admitted,  but  the  principle  of  it  disapproved  by  the  Court,  [p.  109.] 

John  Cookson  being  seised  of  a  small  real  estate  consisting  both 
of  freehold  and  copyhold,  and  possessed  of  personal  property  to  the 

tributed,  that  with  the  exception  of  contract,  which  must  not  be  prospective,  (Ex 
parte  Bevan^pari,  vol.  ix.  223,  271 ;  Eaton  v.  BeU^  5  Earn,  if  ML  34,)  the  cases 
of  mortgagee  in  possession,  (2  Atk.  410 ;  Bohimon  v.  Cumming)  of  vendor  and 
purchaser,  ( QrjMh.  v.  HeaUm^  1  Sim.  &  Stu.  271,^  and  the  renewal  of  a  lease  by 
tenant  for  life  (fFkUe  v.  fVkite,  post,  vol.  iv.  24.  ix.  554),  standing  upon  peculiar 
grounds,  a  decree  for  compound  mterest  has  been  confined  to  the  case  of  a  gross 
and  wilful  breach  of  an  express  trust  to  accumulate  for  infants ;  as  in  Raphael  v. 
Boekniy  and  Dornford  v.  Donybrdj  voL  xL  92.  xii.  127.  xiiL  407,  590 ;  and  is  so 
unusual,  that  the  Court,  with  the  assistance  of  the  Masters,  found  considerable 
difficulty  in  determining  the  manner  of  executing  such  a  decree.  Even  against  a 
mortgagee  in  possession  it  is  directed,  not  of  course,  but  only  under  special  cir- 
cumstances, and  never  for  a  broken  period :  Davis  v.  May,  vol.  xix.  383.  Coop. 
238,  referring  to  several  precedents ;  Donovan  v.  Dicker,  1  Jac.  165.  In  cases  of 
breach  of  trust  generally,  even  of  the  grossest  description,  the  Court  goes  no  far- 
ther than  to  give  the  profit  actually  made,  or,  if  that  cannot  be  ascertained,  5  per 
cent. ;  and  for  that  rate  of  interest  a  special  case,  beyond  mere  negligence,  of  actual 
•  profit,  is  required :  post.  Ex  parte  Ckumley,  156 ;  iSfeew  v.  Hind,  J&4 ;  Pieiy  v.  iStaoe, 
IV.  620;  Pocock  v.  Redir^Um;  Long  v.  Stewart,  v.  794,  800,  n;  Rocke  v.  Hart; 
Mosleyy,  Ward, xi.  58,  58l ;  BaU v.  Scales,  xii.  4(X2 ;  Mdntrnham v.  Thomson^  xiiL 
402 ;  Ex  parte  Townshend,  xv.  470 ;  Dawson  v.  Massey,  1  Ball  &  Beat  219,  and  the 
note,  231 ;  Tebhs  v.  Carpenter,  1  Madd.  290 ;  Heathcote  v.  Hultne ;  CracheU  v.  Bf^vne, 
1  Jac  &  Walk.  122, 5^ ;  Clan's  case,  1  Mer.  580,  in  Devaynes  v.  ^roble.  In  one 
case,  of  recent  date,  and  the  highest  authority,  Statkfole  v.  Stackpole,  4  Dow,  209, 
a  direction  for  rests  and  compound  interest  on  annual  balances  was  given,  simply 
on  misconduct  of  an  administrator,  of  a  gross  nature  certainly,  but  counterpoised  by 
considerable  laches  in  calling  him  to  account.  It  is  to  be  regretted,  that  the 
judgment  of  the  House  of  Lords,  as  it  appears  pronounced  by  Lord  Redesdale, 
does  not  state  the  reasons  for  such  a  direction  in  that  instance,  inconsistent,  as  it 
seems,  with  "the  constant  habit**  of  the  Court,  as  declared  by  Lord  Thurlow, 
confirmed  by  the  whole  stream  of  authority. 
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amount  of  between  90,0002.  and  100,0002.  and  being  engaged  in 
some  iron  works,  made  his  will  1774 ;  by  which  he  gave  his  real 
estate  to  his  eldest  son,  except  his  copyhold  lands  and  coal  mines, 
which,  he  directed,  should  be  enjoyed  by  his  wife  for  her  life ;  and 
gave  all  the  rest  and  residue  of  his  fortune  to  his  wife,  charging  her 
with  the  tuition  and  education  of  his  younger  children ;  and  empow- 
ering her  to  provide  for  them  as  she  should  think  proper ;  and  made 
her  sole  executrix.     This  will  was  duly  executed;  and  after  the 
execution,  upon  the  same  paper  and  without  any  fresh  date  were 
these  words,  '^  Instructions  or  advice  to  my  wife  as  to  the  younger 
children."     In  these  instructions  •  he  appointed  10,0002.  to  each  of 
his  three  sons  for  their  lives ;  remainder  to  their  issue ;  and  50002. 
to  each  of  his  two  unmarried  daughters ;  and  directed  his  wife  to 
apply  all   the  surplus   of  his  fortune,  after  deducting  her  own 
expenses,  to  the  purposes  before  mentioned.     Then  at  the  bottom 
of  the  page  were  the  words  <^  turn  over ; "  and  upon  the  other  side 
these  words  '^and  I  also  add,  that  all  the  savings,  my  wife  or  I 
shall  make,  shall  go  to  her  to  be  disposed  of  either  in  her  life  or  by 
will  among  such  of  my  children,  as  she  shall  think  fit."     A  third 
daughter,  who  had  been  married  before  the  date  of  the  will,  and  had 
received  50002.  as  her  portion,  was  not  noticed  in  any  part  of  this 
instrument     About  two  years  after  the  date  of  the  wUl  a  treaty  of 
marriage  was  set  on  foot  between  Richard  Ellison  and  Hannah 
Cookson  one  of  the  mentioned  daughters  of  testator ;  which  was 
principally  carried  on  by  Mr.  Buck,  who  had  married  a  daughter  of 
Mr.  Ellison,  sen.     The  marriage  took  place  in  1777 ;  and  testator 
gave  his  daughter  50002.  as'  her  portion.     Testator  died  1783,  with- 
out having  revoked  or  altered  his  will ;  upon  which  Mr.  Ellison,  jun. 
and  his  wife  brought  the  bill  against  the  widow  of  the  testator  for  the 
legacy  of  Mrs.  Ellison.     Defendant  insisted,  that  the  portion  was  an 
ademption  of  the  legacy ;  and  the  bill  was  dismissed  by 
Lord   Kenyon,   then  •Master  of  the  Rolls  (1).      The  [  *  101  ] 
cause  came  on  again  upon  the  petition  of  the  Plaintiff  for 
a  re-hearing. 

The  evidence  consisted  of  the  depositions  of  Buck,  and  of  some 
letters  which  had  passed  between  him  and  testator  upon  the  subject 
of  the  marriage,  what  portion  testator  would  give  his  daughter,  and 
what  Ellison,  sen.  would  do  for  his  son.  From  Buck's  depositions 
it  appeared,  that  testator  in  a  conversation  between  him,  Ellison, 
jun.  and  Buck,  at  Whitehill,  testator's  residence,  agreed  to  give  his 
daughter  .50002.  as  a  portion,  and  said,  she  would  have  something 
considerable  more  at  his  death,  equal,  or  nearly  equal,  to  what  he 
intended  as  her  portion ;  that  it  was  also  agreed,  that  Ellison,  sen. 
should  settle  4002.  a  year  upon  the  issue  male  of  the  marriage ;  and 
he  swore,  that  if  in  the  minute,  he  had  made  at  the  time,  he  had 
mentioned  "  issue  "  generally,  it  was  a  mistake ;  for  "  issue  male  " 
only  was  intended :  that  Ellison,  sen.  also  said,  he  would  give  his 
son  his  Lincolnshire  estate  (about  6002.  a  year)  at  his  death :  that 

(1)  8  Bro.  Ch.  Ca.  306. 
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testator  wished  to  have  the  whole  of  this  estate  settled  on  aS  the 
issue  of  the  marriage  immediately ;  which  was  refused :  and  Ellison 
pressed  to  have  the  farther  sum,  which  testator  said,  his  daughter 
should  have  at  his  decease,  specified  and  secured ;  which  was  refused 
on  the  other  side  on  the  ground,  that  Ellison  might  as  well  trust  the 
word  of  testator,  as  testator  trust  his.  Buck,  being  very  anxious  to 
bring  about  the  match,  prevailed  on  EUison  to  consent  to  it  on  these 
terms ;  which  he  at  last  did,  very  unwillingly.  This  occasioned  the 
material  letters :  the  first  of  which  was  from  Buck  to  testator,  as 
follows : 

^^  I  can  only  say  in  answer  to  the  conversation  between  us  (1), 
that  as  Mr.  Ellison  hopes,  the  provision,  you  said,  you  intended  to 
make  at  your  decease  for  your  daughter,  will  be  equal,  or  nearly 
equal,  to  what  you  intend  to  give  her  at  the  marriage,  he  will  rest 
perfectly  satisfied  with  that  engagement." 

The  second  letter  was  the  answer  of  testat^M*,  in  which  after  com- 
plaining of  the  inadequacy  of  the  settlement,  which,  he  says,  will  be 
very  scanty,  particularly  if  their  issue  should  be  daughters,  he  pro- 
ceeds thus : 
[  *  102  ]  *  <<  You  must  mistake  Mr.  Ellison,  (jun.)  the  mistake 
may  arise  between  what  may  be  probd[>le  and  possible.  I 
told  him  my  present  plan ;  which  will  be  executed  by  my  wife,  if  the 
longer  liver.  I  showed  him  the  yearly  account  of  my  iron  works, 
from  the  success  of  which  my  most  material  excrescences  will  arise, 
to  which  I  refer  him  for  fisurther  explanation,  if  necessary.  I  should 
be  very  sorry,  that  any  misunderstanding  should  arise,  when  it  may 
be  out  of  my  power  to  remedy  it."  Here  the  correspondence 
ended :  and  upon  this  evidence  the  question  was,  whether  the  por- 
tion was  or  was  not  an  ademption  of  legacy.        ^ 

Mr.  Mansfield,  Mr.  Lloyd,  and  Mr.  Graham,  for  Plaintiffs.  The 
question  is,  whether  this  legacy  is  taken  away  by  any  thing,  that 
happened  subsequent  to  the  will,  or  whether  the  legatee  is  not  enti- 
tled, notwithstanding  the  fortune  given  at  her  marriage.  I  do  not 
now  dispute  the  rule  of  this  Court ;  that  if  a  father  gives  a  legacy  to 
the  child,  and  afterward  in  his  life  advances  the  Uke  sum  to  that 
child,  that  will  be  an  ademption,  though  it  would  be  otherwise  as  to 
a  stranger.  That  was  too  well  settled  in  Debeze  v.  Mann,  and 
Powelv.  Cleaver,  2  Bro.  Chan.  Ca.  165,  499,  519;  though  it  is 
rather  a  hard  rule,  and  has  been  so  considered  both  by  your  Lord- 
ship and  by  Lord  Hardwicke ;  and  cases  have  been  taken  out  of  the 
rule,  wherever  it  could  be  done ;  as  the  case  of  a  natural  child, 
Orave  v.  Lord  Salisbury,  1  Bro.  Ch.  Ca.  425,  and  the  case  of  Shu- 
dal  V.  Jekyl,  2  Atk.  516 ;  where  a  niece  was  adjudged  to  be  out  of 
the  rule.  But  if  there  is  any  evidence  to  show,  testator  intended  to 
-give  something  more,  that  is  sufficient  to  prevent  the  rule  from 
taking  place.  Your  Lordship  decided  that  in  Debeze  v.  Mann ;  and 
here  the  evidence  is  stronger  than  there ;  for  exclusively  of  the  last 

(1)  t.  e.  himself,  testator,  and  EiUson,  jun. 
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letter  there  is  no  daobty  as  it  is  clear  from  Back's  evidence,  that  he 
absolutely  declared  his  intention,  and  engaged  to  give  something 
c^onsiderable  at  his  death ;  and,  when  called  on,  refused  to  specify 
the  sum,  and  rested  on  that  general  assertion.  In  the  last  letter, 
though  the  latter  part  of  it  is  inaccurately  written,  and  scHnething 
seems  to  have  been  left  out,  yet  the  fiur  result  confirms  Buck's  evi- 
dence. The  plan  referred  to  there  must  mean,  what  he  calls  in- 
structions or  advice  in  his  will ;  there  is  nothing  but  that,  which  can 
bear  the  name  of  a  plan.  It  contains  the  whole  of  the  for- 
tunes, he  intended  for  *his  younger  chUdren.  These  dec-  [  *  103  ] 
hiations  after  the  body  of  the  will  are  not  codicils ;  for 
they  are  written  on  the  same  paper  and  at  the  same  time :  it  is  im- 
poraible  to  distinguish  between  one  part  of  this  paper  and  another ; 
or  to  confine  the  w<»rd  '^  plan  "  to  the  last  addition,  which  gave  the 
savings  to  the  wife  to  be  disposed  of  among  the  younger  children : 
that  he  could  not  call  a  plan;  the  other  he  might.  This  letter 
therefwe  does  not  vary  Buck's  evidence ;  but  confirms  it,  by  show- 
ii^  that  he  did  express  an  intention  to  add  something  considerable, 
to  what  he  had  given  by  way  of  portion.  But  it  is  always  a  question 
of  evidence ;  and  this  is  not  the  proper  tribunal,  but  a  jury.  The 
circumstances  are  much  stronger  to  show,  the  party  intended,  that 
this  should  not  be  an  ademption,  than  that  it  should.  In  all  the 
time  he  lived  afterward,  he  never  declared  to  any  of  his  family,  that 
this  should  be  a  satisfaction ;  which  is  very  extraordinary,  if  he  in- 
tended  it.  Defendant  ought  to  prove,  that  he  did  intend  a  satisfac* 
tion ;  for  the  least  evidence,  that  this  was  not  all,  he  intended  to 
give  her,  is  sufficient  for  Plaintiff;  and  will  take  it  out  of  the  rule. 
When  he  advanced  the  portion,  he  made  a  declaration,  that  it  was 
not  all,  he  intended  to  give  her ;  and  then  he  knew,  he  had  left  her 
50002.  by  will ;  and  so  he  meant  to  say,  that  he  would  keep  it  in  his 
own  power  either  to  revoke  his  wiU,  or  let  it  stand,  in  which  case 
she  would  have  both.  In  Deheze  v.  Mcmn,  the  sum  was  not  speci- 
fied ;  but  your  Lordship  thought  on  the  evidence,  that  it  was  clear, 
he  lud  not  made  up  his  mind,  and  that  it  was  sufficient  to  repel  the 
presumption.     It  is  very  fidr  to  send  it  to  a  jury. 

Lord  Chancellor  [Thurlow].     Upon  what  issue? 

For  Plidntiff.     To  try  whether  he  intended,  the  portion  should  be 
an  ademption  of  the  legacy. 

Solicitor  General,  [Sir  John  Scott],  Mr.  Mtford,  Mr.  Ridley ,  and 
Mr.  Bichards,  for  Defendant.  This  last  letter  was  concealed  from 
Defendant ;  and  the  bill  was  filed  without  the  production  of  it ;  on 
which  account  it  was  necessary  to  file  a  cross  biU.  The  ground  of  De- 
fendant's claim  is  the  common  rule ;  that,  where  a  parent 
gives  a  sum  of  *money  to  a  child  by  will,  the  Court  will  pre-  [  *  104  ] 
sume  ademption,  if  he  gives  the  same  sum  in  his  life  by  way 
of  portion.  It  is  at  this  day  well  settled,  and  is  founded  on  the  idea, 
that  testator,  when  disposing  of  his  property,  considers  what  portion  of 
it  he  shall  give  to  each  of  his  children ;  and,  having  made  a  dispo6id<xi 
accordingly,  if  in  his  life  he  does  the  same  thing  as  to  one  child, 

VOL.  I.  H 
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that  child  ought  not  to  have  a  similar  benefit  under  the  will.  One 
consequence  is,  that,  if  the  Court  lays  it  down  as  a  rule,  it  will  require 
strong  evidence  to  repel  the  presumption ;  and  the  mere  circumstance 
of  suffering  the  will  to  stand  is  not  sufficient.  The  rule  may  in 
some  instances  have  done  injustice ;  but  in  this  case  it  is  impossible 
to  say,  that,  if  testator  had  died  next  morning,  it  would  not  have 
been  an  ademption ;  and  if  so,  the  circumstance  of  his  having  lived 
so  long  after  will  make  no  difference ;  for  a  mere  circumstance  of 
that  kind  has  never  of  itself  been  held  sufficient  to  rebut  the  pre- 
sumption. The  daughter  who  was  married  before,  was  not  named 
in  the  will,  because  she  had  the  same  portion.  It  is  said,  the  case 
must  be  perfectly  clear  to  favor  the  presumption ;  but  on  the  con- 
trary there  must  be  clear  evidence  to  repel  it;  for  it  is  a  good 
presumption,  till  the  contrary  is  shown.  It  is  not  therefore  enough 
to  state,  that  he  did  during  any  part  of  this  treaty  say,  he  would 
give  his  daughter  something  mote,  but  it  ought  to  be  clear.  In 
1774  he  meant  to  provide  for  this  dau^ter  as  he  did  for  his  other 
daughters;  in  1777  he  retained  the  same  idea;  and  then  was  so  far 
from  changing  it,  that  he  would  not  engage  to  give  her  more.  If 
any  thing  remained  unexplained  during  or  at  the  conclusion  of  the 
treaty,  it  was  the  fault  of  those,  who  received  the  last  letter,  not  of 
the  testator,  who  expressed  a  wish  to  avoid  disputes.  There  is 
strong  reason  to  suspect,  this  was  not  thought  of,  till  after  his  death. 
It  is  probable,  he  knew  this  rule ;  for  Buck  was  a  professional  man, 
and  must  have  known  it.  In  Hartop  v.  Whiimare,  1  P.  Will*  681, 
Lord  Macclesfield  considers  it  as  clearly  settled,  that  it  is  a  revocation 
in  the  law  of  all  other  nations  as  well  as  by  our  law ;  because  not  to 
be  supposed  the  father  intended  two  portions  for  one  child.  He 
mentions  a  circumstance,  much  relied  on  here ;  the  length  of  time 
between  the  gift  and  his  death.  In  that  case  it  was  four  years. 
With  regard  to  that  he  says,  there  could  be  no  need  to  revoke  the 
legacy,  because  he  had  done  so  by  giving  it  in  his  life ;  and  to  have 
struck  it  out  of  his  will  would  be  to  revoke  it  twice ;  and 
[  *  105  ]  *in  that  case  a  smaller  sum  was  considered  as  an  ademp- 
tion of  a  larger  legacy. 

Lord  Chancellor.  Has  not  that  case  been  denied  to  be  law  ? 
It  is  according  to  the  rules  of  the  civil  law,  ^hich  go  to  that  extent  : 
but  the  reasons,  they  give,  do  not  support  it ;  for  he  is  making  a 
provision  in  the  one  case  with  regard  to  his  death,  in  the  other  with 
regard  to  his  life ;  and  the  Courts  have  supposed,  that  all,  he  can 
spare  in  his  life,  is  all,  he  means  to  leave  at  his  death. 

For  Defendant.  The  sin^e  question  is,  whether  there  is  any 
evidence,  that  he  meant,  she  should  have  both  these  equal  sums. 
When  he  made  the  will,  he  intended,  she  should  have  noting  more 
than  the  5000/.  He  intended,  his  two  remaining  daughters  should 
take  equally  with  her,  who  was  married,  to  whom  he  had  given  that 
sum.  The  last  letter  shows,  it  was  not  his  intention.  It  is  impos- 
sible, that  can  allude  to  the  legacy.  He  had  given  her  what  was 
fully  equal  to  that  sum,  and  a  chance  of  something  more ;  so  when 
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he  complained  of  being  misrepresented,  he  could  not  mean,  as  to 
what  he  had  given  her  by  will ;  but  his  answer  is,  that  he  had  dis- 
closed his  plan;  which  was  to  give  each  5000Z.  and  a  probable 
beneiSt,  to  depend  on  savings  likely  to  produce  a  fund.  According 
to  Plaintiff's  construction  he  must  be  supposed  to  have  departed 
from  this  plan ;  and  to  intend  to  give  her  10,0002.  which  he  cQd  not 
intend,  when  he  made  the  will ;  though  in  this  letter  he  professes 
not  to  have  departed  from  it.  His  adhering  to  it  shows,  he  did  not 
mean  this ;  but  intended  her  5000Z.  certain,  and  a  farther  uncertain 
benefit ;  which  accounts  for  the  words  ^^ probable  and  possible ; "  for 
he  did  not  know,  how  long  he  and  his  wife  might  live ;  upon  which, 
and  the  produce  of  an  uncertain  w<Mrk,  it  would  depend.  In  Debeze 
V.  Mann  the  disposition  in  the  will  was  for  a  natural  child,  and  very 
small ;  whereas  he  had  made  other  large  dispositions  to  his  legiti- 
mate children.  It  was  impossible  to  measure  testator's  bounty  to 
that  child.  The  words  were,  that  she  should  take  something  con- 
siderable more  at  his  death ;  and  there  was  nothing  else  to  satisfy 
those  words,  as  there  is  here.  To  each  of  his  sons,  the  more  imme- 
diate objects  of  his  bounty,  he  has  given  10,000Z.  only  for 
their  lives,  then  to  *  their  children;  and  it  is  not  likely,  [  *106  ] 
he  should  give  this  daughter,  or  rather  her  husband,  that 
sum  abscdutely ;  particularly  as  the  settlement  was  not  such,  as  he 
intended  for  her.  Therefore  very  distinct  evidence  is  necessary. 
She  is  not  entitled  to  any  thing,  if  not  to  50002.  for  there  is  nothing 
else  to  govern  the  decision ;  and  that  sum  was  not  intended  to  be 
given,  because  a  specification  was  refused.  The  plan  alluded  to 
was  all  these  papers  taken  together.  By  the  first  all  must  have 
something,  the  residue  being  given  to  the  wife  to  dispose  of  among 
the  chilchen,  as  she  should  think  fit.  The  second  being  to  such  of 
his  children,  as  she  thinks  fit,  allows  her  to  give  it  only  to  one,  if  she 
•  pleases.  The  words  "probable  and  possible"  may  refer  to  her 
power  of  distribution. 

Lord  Chancellor.  You  cannot  possibly  ai^e,  that  the  word 
"  plan  ".  refers  to  the  whole  will ;  for  if  so,  I  must  give  her  every 
thing,  she  can  have  by  it,  and  consequently  this  legacy. 

Reply.  Upon  the  whole  evidence  there  is  a  sufficient  assurance 
by  the  testator,  that  he  would  make  a  farther  provision  for  this 
dau^ter  at  his  death ;  I  say  at  his  death,  for  both  the  conversations 
arid  letters  go  to  something  expected  by  Ellison  at  his  death.  The 
true  way  of  construing  testator's  letter  is  by  referring  it  to  the  original 
letter,  to  which  it  was  an  answer ;  we  see  from  both,  what  the  subject 
was.  The  first  proves,  he  had  said,  he  would  give  a  sum  equal,  or 
nearly  equal,  to  the  portion ;  Buck's  evidence  also  proves  a  positive 
declaration  to  the  same  effect.  In  the  answer  after  the  words  "  prbb- 
able  and  possible"  I  should  think  something  left  out;  and  that  he 
meant  to  go  on  to  the  third  degree ;  what  was  certain.  Nothing  was 
said  about  it  during  his  life,  because  it  was  not  to  take  place  till  after 
his  death ;  for  after  this  letter  nothing  was  certain,  but  it  became 
voluntary ;  he  had  not  engaged  any  thing  absolutely,  but  reserved 
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the  quantum  to  himself;  and  to  have  urged  him  on  the  subject  in  his 
life  would  have  been  improper.    He  cannot  refer  to  a  plan  to  be 
executed  by  his  wife,  for  the  letter  is  an  answer  to  another,  wluch 
speaks  only,  of  what  is  to  be  given  at  his  death ;  and  there  is  no 
question  about  any  thing :  unless,  as  his  wife  was  his  executrix,  he 
may  be  supposed  to  say  in  that  sense,  that  his  present 
[  *  107  ]  plan  was  to  give  her  a  *  sum  equal,  or  nearly  equal,  to 
the  portion,  and  that  it  was  to  be  executed  by  his  wife.    If 
he  told  Ellison  of  his  will,  then  the  legacy  must  be  due  as  part  of  his 
present  plan ;  which  means  a  plan  of  a  disposition  of  his  fortune  at 
his  death,  not  his  plan  before  the  marriage.     No  inconsistency  arises 
from  his  refusal  to  specify  the  sum,  for  on  account  of  the  uncertainty 
of  trade  he  would  not  bind  himself.    It  is  not  probable,  that  he,  who 
was  an  ironmonger  and  banker,  was  acquainted  with  the  rule  of  this 
Court ;  and  would  be  very  extraordinary  to  suppose  he  mentioned, 
what  he  had  given  her  at  lus  death,  just  to  show  that  by  the  marriage 
it  was  taken  away.    The  conversation  could  be  with  no  other  view 
than  to  induce  Ellison  to  believe,  that  unless  he  should  be  influenced 
by  the  alteration  of  his  circumstances,  or  some  other  reason,  to  change 
his  intention,  she  would  have  50002.  more  at  his  death.     The  Ellisons 
did  not  call  for  an  explanation  of  the  letter,  because  they  did  not 
doubt  the  sense  of  it,  understanding  that  he  declined  engaging  cer- 
tainly, but  expressed  an  intention  to  give  something  considerable 
more  at  his  death,  which  from  the  conversations,  they  supposed, 
would  be  about  equal  to  the  portion.     The  cases  do  not  apply.    In 
Hartop  V.  Whitmore  it  was  determined,  that  length  of  time  without 
altering  the  will  does  not  of  itself  afford  much  argument,  if  nothing 
else  in  the  case ;  but  when  there  is  such  evidence  as  this  of  an  in- 
tention to  make  a  farther  disposition,  his  suffering  it  to  remain  unal- 
tered so  many  years  puts  it  in  a  very  different  light,  from  what  it 
would  have  been  in,  if  he  had  died  next  morning.     The  word 
<<  excrescences"  may  apply  to  his  gift  of  the  surplus  beyond  the 
expenses  of  the  wife  to  her  to  answer  the  payments  specified. 
Whatever  that  word  may  mean,  it  cannot  destroy  the  natural  con- 
struction of  this  letter ;  which  is,  that  he  intends  to  give  something 
more,  but  will  not  engage  for  any  thing  certain ;  and  if  that  is  the 
construction,  Debeze  v.  Mann  and  the  other  cases  prove  the  Plain- 
tiffs entitled. 

Lord  Chancellor.  When  this  was  first  opened,  I  confess,  I 
thought,  the  judgment  was  wrong :  now  it  turns  upon  a  nice  ques- 
tion of  intention ;  but  my  present  opinion  is  in  support  of  the  judg- 
ment. The  common  way  of  arguing  this  is  to  forget  entirely  the 
rule  of  law ;  namely  that,  where  a  legacy  is  given  to  a  child,  it  is 
deemed  a  portion,  and  therefore  carries  with  it  these  qual- 
[  *  108  ]  ities ;  *  that  it  is  a  deUberate  distribution  among  his  chil- 
dren of  such  p(Mlions,  as  he  thinks  fit.  Crediting  him  for 
that  deliberation,  if  he  advances  in  his  Ufe  that  siun,  which  he  has 
adjudged  to  be  the  due  and  proper  portion  for  that  child,  the  pre- 
sumption of  law  is,  that  he  has  satisfied  that  intent,  and  consequently 
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that  it  is  no  longer  a  ground  for  any  fiurther  demand.  I  lay  a  stress 
on  the  words,  <<  presumption  of  law/'  because  in  arguing  this  ques- 
tion it  is  generally  put,  as  Mr.  Lloyd  wanted  to  have  it  put,  as  a 
question  for  a  jury,  as  to  what  the  intention  was  on  the  whole  trans- 
action. The  objection  to  that  is,  that  it  is  not  a  presumption  ,of 
fiict,  but  a  question  upon  the  validity  of  a  presumption  of  law ;  and 
I  cannot  send  that  to  be  tried  by  a  jury.  But  though  it  is  a  pre- 
sumption of  law,  it  is  not  that  kind  of  conclusive  presumption, 
against  which  nothing  can  be  said :  (a)  but  a  presumption,  which 
the  law  makes  ijqxm  the  general  facts,  liable  to  be  rebutted  by  evi- 
dence ;  and  the  kind  of  evid«M»  for  that  is  any  demonstration  from 
the  conduct  and  language  of  the  author,  of  both  gifts,  that  he  con- 
sidered the  gift  by  the  will  as  stiO  a  subsisting  benefit,  (b)  If  that 
can  be  proveid,  the  consequence  will  be  rebutting  the  presumption  of 
law,  that  he  meant  to  adeem :  and  when  speaking  of  these  engage- 
ments and  the  other  circumstances,  it  must  be  remembered,  that 
their  whole  efiect  is  to  raise  evidence  of  its  being  in  testator's  con- 
templation, that  his  will  remained  unsatisfied.  Taking  it  in  that 
pcttnt  of  view,  what  is  the  transacticm  ?  The  settlements,  and  their 
relative  value,  I  now  consider  as  beside  the  purpose.  Much  struggle 
was  made  by  the  Ellisons  to  try,  whether  they  could  not  get  more 
than  5000Z.  as  the  fortune,  the  son  was  to  have  with  her ;  and  after 
pressing  a  great  deal  for  a  specification  and  security,  that  something 
more  should  be  added,  the  conversation  was  pretty  fisdrly  stated  by 
Buck  in  a  letter,  written  to  Ellison  the  father,  to  induce  him  to  con- 
chide  it  upon  the  terms  then  in  question :  for  it  states,  that  Cookson 
would  not  engage  for  a  particular  sum,  and  by  no  means  would  con- 
sent to  secure  &at  sum.  I  do  not  believe,  his  letter  to  Cookson 
was  with  a  view  to  surprise ;  but  it  was^stretched  a  little  in  the  man- 
ner of  putting  it  to  him ;  for  he  tells  him,  the  answer  of  EUison  is, 

(a)  PresumptioDB  of  law  consist  of  those  roles,  which,  in  certain  cases,  either 
fonid  or  dispense  with  any  ulterior  inquiry.  They  may  be  distributed  into  two 
classes,  amduBwe  and  dispuidblt.  The  former,  or,  as  they  are  elsewhere  termeid, 
imperative  or  absolute  presumptions  of  law,  are  rules  determining  the  quantity  of 
evidence,  requisite  for  the  support  of  any  particular  averment,  which  is  not  per- 
mitted to  be  overcome  by  any  proof,  that  the  fact  is  otherwise.  DigpvkMt  pre- 
sumptions, answering  to  the  jprasumvtumu  juris  of  Roman  law,  may  alwavs  be 
overcome  by  opposing  poof;  though  the  law,  without  the  aid  of  a  jury,  draws 
certain  conclusions  by  tneir  aid,  in  Uie  akraence  of  opposing  evidence.  Presump- 
tions of  fact,  which  are  often  considered  as  belongmff  to  presumptive  evidence, 
cannot  be  said  with  propriety  to  belong  to  this  branch  of  tne  law.  They  are  in 
truth  but  mere  argument  of  which  the  major  premise  is  not  a  rule  of  law ;  they 
belong  equally  to  any  and  every  subject-matter,  and  are  to  be  judged  by  the 
common  and  received  tests  of  the  troth  of  propositiims,  and  the  v^dity  of  argu- 
ments. For  a  luminous  view  of  this  subject,  see  Greenleaf,  Evidence,  §§  14-48, 
and  a  remarkable  article,  6  London  Law  Mag.  348,  which  lead  the  wajr  in  the 
rescue  of  this  important  topic  from  the  perplexity  in  which  it  had  been  mvolved 
by  Mr.  Mathews,  (see  his  TreaJlise  on  Presumptive  Ev.)  and  by  other  writers. 

{b)  This  falls  within  the'  class  of  cases  where  parol  evidence  is  allowed  by 
Courts  of  Equity,  to  affect  the  operation  of  a  writing,  though  the  writing,  on  its 
face,  is  free  from  ambiguity.  See  Greenleaf  on  Evidence,  §  296,  and  notes ; 
Mann  v.  Manny  1  Johns.  Ch.  231 ;  Gresley  on  Evid.  209-218;  1  Roper,  Legacies, 
by  White,  317-353. 
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*^  as  he  hopes,  the  provision,  you  said,  you  intended  to  make  at  your 
decease  for  your  daughter,  wUl  be  equal  or  nearly  equal  to  what  you 
intend  to  give  at  her  marriage,  he  will  rest  perfectly  satisfied  with 
your  word :"  now  to  talk  of  reposing  their  satisfaction  upon  the 

word  supposed  to  be  given,  is,  (I  do  not  say  designedly) 
[  *  109  ]  *  going  a  Uttle  beyond  the  point  of  the  conversation ;  for 

it  was  laying  the  man,  charged  with  the  expression,  under 
a  proniise :  it  became  therefore  very  expedient  for  Cookson  to  go 
into  a  farther  explanation.  It  is  truly  said  for  Plaintiff,  that  the  far- 
ther explanation  must  be  taken  with  the  letter,  which  occasioned  it; 
for  it  does  not  contradict  that  letter  in  toto ;  it  says  nothing  as  to 
the  sum  being  equal  or  nearly  so  to  what  he  would  give  as  a  portion : 
it  leaves  that  not  contradicted,  and  as  to  that  therefore  it  must  be 
admitted.  The  mistake  he  mentions  must  mean  as  to  his  engage- 
ment, that  the  sum  shall  be  equal  or  nearly  equal.  The  words 
'<  probable  and  possible"  are,  I  know,  a  common  expression  in  Scot- 
land. By  that  he  meant  to  give  an  idea,  that  it  was  probable  and 
possible,  that  it  would  be  equal  or  nearly  so.  If  he  had  left  it  there, 
I  should  have  thought,  it  would  have  carried  the  whole ;  because  it 
would  have  wanted  a  more  distinct  explanation,  than  that  general 
phrase  would  have  given  it.  Not  to  give  those  hopes,  he  refers  to  the 
conversation ;  and  that  turned  upon  a  plan,  to  be  executed  by  the 
wife.  What  was  that  plan  ?  When  I  first  read  it,  I  conceived, 
that  considering  the  last  words  in  the  will  itself,  and  the  phrase  of 
the  codicils  (though  they  are  not  strictly  codicils,  I  will  call  them  so) 
the  whole  codicil  must  have  been  in  his  contemplation.  In  fiict  it 
would  then  have  been  an  inaccurate  expression ;  for  the  codicil  goes 
to  leave  40,000/.  out  of  the  distribution  of  the  wife.  But  to  show, 
that  inaccuracy  was  not  his  meaning,  he  has  gone  fiuther  by  speak- 
ing of  the  iron  works,  from  the  success  of  which,  he  says,  his  most 
material  excrescences  will  arise ;  and  refers  him  to  an  account  of 
them.  He  by  his  letter  charges  Ellison  with  being  in  possession  of 
his  real  mind ;  and  that  it  was  turning  upon  that  part  of  the  plan, 
to  be  left  in  the  execution  of  his  wife ;  and  that  plan  turning  in 
itself  upon  the  excrescences  from  those  works.  In  the  codicil  he 
says,  that  what  savings,  he  or  his  wife  shall  make,  shall  be  disposed 
of  among  such  of  the  children,  as  she  shall  think  fit,  either  in  her 
life  or  by  will.  This  therefore  c(»npared  with  the  phrase  there  used, 
and  to  which  he  refers,  as  having  be^n  told  to  him,  must  be  deemed 
to  be  a  true  explanation  of  the  idea,  upon  which  the  conversation 
proceeded ;  and  consequently  of  the  extent  of  the  hope  he  held  out, 
of  what  more  she  would  have.  My  opinion  is,  that,  if  this  doctrine 
of  the  civil  law,  regulated,  as  it  is,  by  the  decisions  of  our  Courts, 

had  never  existed ;  and  if  now  the  question  was,  whether, 
[  *110  ]  according  •to  the  genius  and  simplicity  of  the  law  of 

England,  all  effectucd  instruments,  a  man  leaves  behind 
him,  should  take  effect  according  to  the  import,  it  would  be  wiser 
that  Courts  should  not  busy  themselves  to  rebut  them  by  evidence ; 
and  that  neither  the  presumption  on  the  one  hand,  nor  the  rebutter 
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of  it  upon  the  other^  had  been  ever  a  part  of  the  law  of  England : 
but  I  am  not  at  liberty  to  turn  out  a  rule  of  bo  long  standing,  and 
introduced  by  men  much  wiser^  than  I  can  pretend  to  be.  I  must 
therefore  admit  the  presumption  (1).  When  I  have  stated  my 
doubt  about  the  presumption,  I  do  not  knovtr,  that  this  is  a  case, 
which  would  have  afforded  the  best  materials  to  raise  that  doubt  to 
the  highest  point ;  for  though'  I  do  not  say,  that  the  testator  was 
apprised  of  the  presumption,  yet  the  law  intends,  that  he  did  know 
it,  as  it  intends  every  man  to  know  its  rules ;  and  this  removes  all 
dispute  about  the  length  of  time.  But  I  think  here  it  is  rather  prob- 
able, that  he  had  heard  of  the  rule,  as  he  might,  by  accident ;  or 
else  he  would  have  struck  the  legacy  out  of  the  will.  There  is  rea- 
son to  imagine,  that  the  decree  given  in  this  case  falls  in  virith  the 
intention  of  the  testator,  though  that  does  not  always  happen.  All 
the  observations  must  turn  upon  the  effect  of  rebutting  the  presump- 
tion, and  not  upon  the  validity  of  the  presumption  itself.  He  had 
three  sons  and  three  daughters ;  one  daughter  was  married  before 
the  will ;  to  her  he  had  given  5000/. ;  it  appears  upon  the  will,  that 
instead  of  giving  45,0002.  which,  if  he  had  been  to  provide  for  the 
three  daughters,  as  weU  as  the  sons,  he  would  have  done,  he  has 
only  given  40,000Z. ;  it  appears,  that  he  had  it  in  his  hopes  to  raise 
another  sum :  it  seems  to  be  agreed  on  all  hands,  that  he  left  about 
90,OOOZ.  or  100,000Z. ;  it  appears,  that  he  determined  to  fix  pretty 
nearly  a  moiety  among  the  children ;  and  to  leave  another  moiety  to 
be  disposed  of  by  his  wife,  in  order  to  keep  the  children  obedient  to 
her.  By  the  conversations,  he  held  with  Ellison  and  Buck,  he  seems 
to  have  hoped,  that  that  would  be  divided  in  much  the  same  ratioy 
as  that,  in  which  he  had  himself  divided  the  other ;  for.  the  conse- 
quence would  be,  that  this  child  would  have  a  sum  equal  or  nearly 
equal  to  that  he  had  advanced.  These  words,  as  they 
stand,  cannot  be  throve  *by,  when  it  is  a  question  of  [  *  111  ] 
rebutting  the  presumption ;  for  the  words  <<  equal  or  nearly 
equal"  show  the  hope  of  an  uncertainty.  To  describe  a  certainty 
this  would  not  be  accurate ;  and  it  is  more  probable,  that  he  did 
mean  to  speak  of  a  thing,  which  was  to  depend  upon  chance  and 

(1)  A  similar  rule,  that  a  legacy  is  a  satisfaction  for  a  debt,  equal  to  or  less 
than  it,  acknowledged,  but  disapproved  by  the  Court:  Mathews  v.  Mcdkews^ 
2  Yes.  635;  Chaneeifs  can,  1  P.  WiU.  4th  ed.  408,  410,  n.;  where  the  cases  are 
collected.  [As  to  the  ademption  of  legacies  given  as  portions  to  children  by  their 
father,  Mr.  Williams  says ;  on  this  subject  an  artificial  doctrine  prevails  in  Courts 
of  Equi^,  the  establishment  of  which  ha^  excited  the  regret  and  eensure  of 
more  than  one  eminent  modem  judge.  2  Williams,  Executors,  955,  and  cases 
cited.  Carver  ▼.  BoQeey  2  Russ.  &,  M.  301.  See  also  Jonta  v.  Mer^uty  2  Younge 
&  ColL  403b  Though  the  doctrine  has  been  vindicated  by  high  authoriQr. 
Wharltm  v.  Emi  of  Durhanij  3  Mybe  &  Keene,  478 ;  S.  C.  10  Bligh,  526; 
WboU  v.  jRice,  2  Russ.  &  M.  267.  But  here,  as  in  many  other  cases,  we  must 
be  content  to  declare,  Ra  lex  seripta  e«f ;  it  is  established,  although  it  may  not 
be  entirely  approved.  Even  a  small  variance  in  the  time  of  payment,  or  other 
trifling  differences,  where  the  value  is  substantially  the  sam^  will  not  vary  the 
application  of  the  rule,  as  the  present  inclination  of  Courts  of  Equity  is  against 
raising  double  portions.  2  Story,  Eq.  Juris.  §  1110.  See  also  Dmfya  v.  Bwehtr, 
3  Younge  &  Coll.  397.] 
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hazard  to  be  defined.     The  answer  in  his  own  letter  has  explained, 
what  his  mind  was  turning  upon ;  for  he  was  referring  to  a  probable 
event ;  and  it  has  turned  out  exactly  according  to  the  description : 
for  it  would  be  enough  to  give  her  as  much  more,  or  nearly  so. 
Now  the  single  question  b^ing,  whether  the  testator  had  exprMed, 
that  it  was  in  his  contemplation,  that  the  provision  in  the  will  should 
be  a  subsisting  one,  notwithstanding  the  portion,  he  had  given ;  and 
with  sufficient  particularity ;  I  must  pronounce,  that  this  notion  of 
a  subsisting  bounty  was  confined  to  that  part,  which,  he  hoped, 
would  be  transmitted  to  her  through  his  wife.     In  sa3riog  this  it  is 
obvious,  that  what  I  have  often  repeated  during  the  course  of  this 
cause  must  be  true ;  namely ;  that,  if  he  had  referred  generally  to 
the  will,  it  would  have  carried  this  legacy :  for  when  I  am  obliged 
to  find  in  his  expressions  particularity  enough  to  tie  it  up,  I  must 
admit,  that  if  he  had  referred  generally  to  wheit  she  would  have  had 
by  the  will,  the  extent  of  that  reference  would  be  evidence  to  the 
whole  of  the  will.     If  he  had  said  '^  she  is  the  object  of  my  bounty, 
and  therefore  greater  expectations  may  be  formed  upon  that  circum- 
stance,'' I  should  have  said,  that  whatever  the  wUl  appointed  to 
her  she  should  have  had  by  virtue  of  that  general  reference.    But 
this  under  the  terms  used,  and  by  the  presumption,  may  be  confined 
to  those  expectations,  she  derived  under  the  will,  without  being  ex- 
tended to  the  rest ;  and  in  this  instance,  I  believe,  the  presumption 
has  coincided  with  the  intent     In  giving  an  opinion  of  this  kmd  I 
found  myself  upon  a  belief,  that  the  husband  must  have  had  great 
confidence  in  his  wife,  before  this  trust  was  committed  to  her; 
and  perfecUy  expected,  that  none  of  his  children,  and  particularly 
not  one,  of  whom  he  seemed  to  be  fond,  should  be  treated  more 
harshly  than  the  rest  without  great  misconduct ;  and  therefore  that 
lady  will,  I  dare  say,  consider  that  this  suit  will  not  absolve  her  con- 
science from  performing  her  husband's  wish ;  and  his  intention  seems 
pretty  clearly  proved :  this  letter  proves  pretty  well,  that  the  hus- 
band thought,  he  had  some  way  or  other  secured  out  of  the  residue 
a  provision  for  her,  at  least  equal  to  that,  he  had  given  her  out  of 
the  fixed  part.     The  Defendant,  I  dare  say,  will  not  mind  this  bill 

being  filed ;  for  there  can  be  no  doubt  about  the  intention. 
[  *  1 12  ]       *  For  Defendant.     It  would  not  have  come  on,  but  that 

Mr.  Ellison  was  resolved  to  try  the  right  I  am  sure,  this 
suit  will  make  no  difference.  Defendant  will  agree  to  their  with- 
drawing their  deposit. 

The  decree  was  affirmed  (1). 

1.  JiTDGEs  in  Equity  have  not  only  (u  in  the  principal  case)  been  in  the  habit 
of  considering  a  legacy  given  to  a  chud  by  a  parent,  or  one  who  has  put  him- 
self in  loco  parentis  J  as  intended  by  way  of  portion, — which  is  the  fair  presomp- 


(1)  Upon 
1  P.  Will  ] 


on  satisfaction  and  performance,  see  Mr.  Cox's  note  to  Copley  v.  Copl^f 

L  148;  Mr.  Sanders^s  note  to  BeUatU  v.  WiwaU,  1  Atk.  4^;  and  in  this 

work,  the  following  references  and  the  notes :  Bough  v.  Read^  Fonigkt  v.  Grtadt 
Finch  V.  /Yna,  post,  257, 259, 298,  525,  534 ;  Ri^dson  v.  Elpkindont,  vol.  u. 
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tion, — but  (whether  with  strict  attention  to  accuracy  has  been  doubted)  have 
spoken  of  such  portion  as  a  dM ;  and  have,  on  that  ground,  determined  that  a 
legacy  to  a  child  is  adeemed  by  a  portion  given  by  the  parent ;  holding  it  to 
be  an  unreasonable  supposition  that  any  one  should  mean  to  pay  a  debt  twice. 
WeOuHy  v.  Dixon,  19  Yes.  411 ;  Ex  parte  Pye,  18  Yes.  154;  Grave  v.  Lord 
SdlMunfy  1  Brown,  426. 

2i  At  all  events,  however  inaccurate  the  analogy  between  payment  of  a  posi- 
tive legal  debt,  and  making  a  provision  by  way  of  portion  for  a  cmld,  may  be,  still, 
as  it  is  settled  that  a  debt,  in  the  strict  sense  of  the  word,  i3,  prima  fade,  satis- 
fied by  a  legacy  of  equal  or  greater  amount,  (Riehardaon  v.  Ureue,  3  Atk.  ^ ; 
Retek  V.  J&itfu^  1  Ves.  Sen.  126 ;  IktwUr  v.  FouiUr,  3  P.  Wms.  354,)  though 
evidence  mav  be  admitted  to  rebut  this  oresumption,  ( JVaJlace  v.  Pomfttif  11  Yes. 
548,)  it  would  be  impossible  to  hold  tnat  a  duty,  which,  however  binding  in  a 
moial  sense,  is  yet  one  of  imperfect  obligation  upon  the  parent  when  the  charge 
does  not  make  him  personaUy  the  debtor,  should  not  be  satisfied,  in  law,  by  tlmt 
act  which  would  discharge  a  legal  demand.  ToUon  v.  CoUina,  4  Yes.  491 ; 
I\>wUr  V.  Ihwkr,  3  P.  Wms.  354 ;  Drwx  v.  Denniaon,  6  Ves.  39a 

3.  The  principal  case  is  likewise  reported  in  3  Brown,  61. 


COMINGS,  Ex  parte. 
[1790,  Afrii.  20.] 

Upo2f  bankruptcy  the  mode  of  selling  an  estate  is  left  to  the  Commissioners,  not 
,    directed  by  the  Court,  as  in  a  sale  by  a  Master. 

Upon  a  bankruptcy  petition  by  a  mortgagee  for  sale  of  the 
mortgaged  premises  being  allowed,  Mr.  Abbot,  for  the  petitioner, 
desired,  that  the  sale  might  be  by  auction  in  the  country. 

IxH'd  Chakceulor  [Thurlow].  The  Court  does  not  give  direc- 
tions about  the  mode  of  selling  the  estate ;  but  leaves  that  to  the 
Conmiissioners ;  who  will  sell  in  the  manner,  they  think  most  ad- 
vantageous (1).     It  is  not  like  the  sale  of  an  estate  by  a  Master. 

That  the  sale  of  all  a  bankrupt's  real  estate,  freehold  and  copyhold,  is,  gener- 
ally speakinff,  intrusted  to  the  commissioners.  See  the  65th,  68th,  and  71st  sec- 
tions of  the  Statute  of  6  Geo.  lY.  c.  16.  See,  however,  Ex  parte  Goring,  1  Yes. 
Jun.  169,  and  note  2  to  that  case,  posL 

• 

->'■■"■  -  .        .,  — . 

463;  HifuMiffii  v.  HifuMiJ^  Sparkea  v.  Cator,  iiL  516,  530;  Couc^  v.  SiraUon, 
Tolson  V.  Cotftfv,  iv.  391,  483 ;  iVeemaiif^e  v.  Bankes,  v.  79;  Pole  v.  Lord  Somers, 
vL  309,  396;  IWfiuner  v.  B^fne,  viL  506;  Tioiaden  v.  Twiaden,  Rohinaon  v. 
ff%d2ey,  ix.  413)  577 ;  Garihahore  v.  Chalie,  x.  I;  fFaUace  v.  Pomjret,  xi.  542 ; 
Bengough  v.  ffaSter,  xv.  507;  Hartopp  v.  Hartopp,  xviL  184 ;  Chave  v.  FarrarU, 
Ex paUPm and DiUHMiyOnalowy.Mi4Ml,xvuL 8,140,490-,  Wdhahyy. Dixon, 
ziz.  407 ;  Coop.  279,  Mowk  v.  Lord  Monde,  1  Ball  &  Be.  305 ;  Curaon  v.  De  la 
Zowh,  GMmM  v.  Goldatmd,  1  Swanst  185,  211 ;  Thdluaaon  v.  Woodford, 
fraftenv.&fi^4Madd.325,420;  BeUv.  Cb^emon,  5  Madd.  22. 

(1)  by  Lord  Loughborough's  General  Order,  8th  March,  1794,  the  mortgaged 
premises  are  to  be  sold  before  the  Commissioners,  or  by  public  auction  at  any 
othtr  place  or  places,  if  they  shall  so  think  fit 


112*  o'bxilt,  ex  parte.  [1790. 

O'REILY,  Ex  parte. 
[1790,  April  14,  20,  23,  26.] 

The  Court  refused  to  seal  a  patent  for  representing  Balian  Operas ;  because  the 
provisions  for  carrying  it  on  were  by  afirreement  with  the  Lord  Chamberlain; 
his  executoiB  and  administrators ;  and  the  right  to  the  patent  was  not  suffi- 
ciently connected  with  the  property  in  the  House. 

Not  sufficient  for  the  party  applymg  merely  to  answer  objections ;  but  he  must 
lay  a  proper  case,  [p.  113J 

Upon  such  application  the  Court  will  take  care,  that  the  King  is  not  deceived, 
nor  his  object  disappointed ;  aiid  will  represent  the  whole  to  the  King ;  but 
will  not  decide  upon  the  merits  of  tlie  various  claimants,  [p.  113.] 

Court  will  not  si^  a  patent,  which  does  not  put  the  parties  under  some  control ; 
though  there  is  no  catxat,  [p.  113.] 

Essentia  to  the  complaint  of  an  old  market  against  a  new  one  set  up  near  it,  that 
the  old  is  competent  to  the  accommodation  of  the  public :  so  here  the  old  pro- 
prietors must  be  able  to  keep  it  up  properly ;  the  accommodation  of  the  public 
being  the  principal  thing,  [p.  114.] 

Patent,  even  m  fee,  could  not  stand,  if  abused,  [p.  118.1 

A  patent  must  be  taken  under  proper  restraints,  [p.  128.J 

Qtuere,  whether  a  patent  can  be  tne  subject  of  a  trust  [p.  129.] 

Court  sometimes  takes  the  management  of  a  breweiy  out  of  the  hands  of  the  par- 
ties, [p.  130.] 

The  Italian  Opera  House  in  the  Haymarket  having  been  con- 
sumed by  fire  in  June,  1789,  a  patent  for  thirty-one  years  was 
granted  to  the  petitioner  to  enable  him  to  build  a  new  house  upon 
the  site  of  Leicester  House  in  Leicester  Square,  for  the  representa- 
tion of  Italian  Operas;  which  premises  he  accordingly  purchased 
for  that  purpose.  He  had  no  concern  in  the  old  house.  Several 
caveats  were  entered  against  sealing  the  patent ;  one  by 
[  *"  113  ]  Sir  John  Gallini,  who  had  a  share  in  the  old  *  house,  was 
an  incumbrancer  upon  it  to  a  considerable  amount,  and 
had  been  manager :  another  by  Mr.  Taylor,  who  began  to  rebuild 
the  old  house,  claiming  as  assignee  of  the  remainder  of  a  term  of 
twenty-one  years,  of  which  thirteen  and  a  half  remained  unexpired, 
for  which  term  the  premises  in  the  Haymarket  had  been  let  to  Mr. 
Brooke  by  Mr.  Vanbrugh,  tenant  under  the  Crown.  In  this  all  the 
other  creditors,  except  Vanbrugh,  joined.  There  were .  two  more 
caveats  by  the  patentees  of  the  Theatres  Royal  in  Covent  Garden 
and  Drury  Lane.  The  petition  was  for  the  application  of  the  Great 
Seal  to  the  patent. 

Mr.  Mansfield  and  Mr.  Lloyd  for  the  petition  wished  to  hear  the 
objections  to  it ;  conceiving  it  to  be  a  rule,  that,  where  a  person 
applies  for  a  patent,  there  is  no  necessity,  that  he  should  state  a  case 
in  support  of  it ;  but  that  it  is  sufficient  to  answer  the  objections, 
which  may  be  made  to  it. 

Lord  Chancellor  [Thurlow].  I  never  heard  of  such  a  rule. 
Persons  applying  for  a  patent  must  make  out  a  proper  case  for  it ;  and 
I  must  know,  what  the  purpose  of  the  patent  is.  Suppose  it  was  to 
give  authority  to  tlie  King's  servants^  as  they  style  themselves,  to  ex- 
hibit any  thing  without  check  or  control ;  and  that  there  could  be  no 
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remedy  but  by  idre  facias  for  the  abuse  of  it :  it  is  not  proper  that 
any  public  exhibition  should  be  established  by  the  King^s  assent  in 
this  manner.  I  think,  the  person  applying  should  lay  a  case  before 
me.  If  it  is  to  be  under  no  control,  they  may  represent  libels  and 
indecent  things.  Many  very  indecent  things  have  been  lately 
represented  on  the  stage  here,  of  which  foreign  Courts  have  com- 
plained with  great  justice.  It  is  very  improper,  that  public  exhibitions 
should  be  permitted  here,  which  place  foreign  Courts  and  their  trans- 
actions in  a  ridiculous  light.  I  would  not  sign  a  patent,  which  did 
not  put  the  parties  under  some  control,  even  though  there  should  be 
no  caveat  against  it. 

For  the  petition  it  was  then  said,  that  the  petitioner  had  pur- 
chased the  premises  at  a  great  expense ;  and  appUed  for  a  patent, 
and  after  such  an  expense  a  license  from  year  to  year  would  be  too 
precarious  a  tenure :  that  he  was  supported  by  the  first  people  in 
the  kingdom;  and  that  the  lease  of  the  ground  in  the  Hay- 
market  would  expire  in  thirteen  years  and  a  few  months. 
♦But  the  Counsel  for  the  petition  offered  to  file  aflSdavits,  [  *  1 14  ] 
if  the  Court  should  think  it  necessary ;  and  complained, 
that  the  afiidavits  on  the  other  side  were  filed  a  very  short  time 
before  the  petition  came  on. 

Lord  Chancelloiu  You  do  not  mean,  I  suppose,  to  leave  your 
case  there.  Vfon  the  other  side,  I  suppose,  it  will  be  argued  (and 
that  will  be  the  best  way  of  arguing  it)  that  the  parties  have  been  at 
a  great  expense  upon  the  strength  of  a  Ucense  fi-om  year  to  year ; 
and  it  would  be  a  great  hardship  upon  these  people,  who,  induced 
by  their  reliance  upon  that,  have  laid  out  their  property,  and  have 
lo6t  it  by  accident.  The  only  pretence  for  it  is  to  give  the  public 
better  accommodation,  than  they  had  before,  and  better  than  can  be 
expected,  after  what  has  happened  to  the  old  house.  It  is  like,  whkt 
was  attempted  in  Parliament  lately,  and  was  near  succeeding,  about 
a  new  Play-house.  The  King  may,  if  he  pleases,  grant  licenses  to 
twenty  new  Play-houses;  and  may  give  liberty  to  erect  them  in 
Covent-garden  and  Drury-lane  close  to  those,  which  are  established ; 
but  woidd  it  be  right  to  do  so  ?  It  would  be  a  hardship  on  the 
parties  concerned  in  the  other  houses,  who  engaged  their  property 
upon  a  reliance,  that  nothing  of  that  kind  shoiidd  be  done.  I  have 
a  general  idea,  that  it  is  Uke  setting  up  a  market  near  another 
market;  and,  that  the  principle  of  that  case  applies  to  this.  It 
would  be  essential  to  the  complaint  in  that  case,  that  the  old  market 
was  cc»npetent  to  the  accommodation  of  the  public,  because  other- 
wise they  could  have  no  right  to  complain :  so  here  the  old  pro- 
prietors must  be  able  to  keep  it  up  in  a  proper  manner.  This  is 
more  like  a  tenant-right.  But  if  the  Crown  grants  a  patent,  and 
induces  people  by  that  to  lay  out  a  great  fund,  it  would  be  very 
wrong  to  grant  a  rival  patent  wantonly.  The  accommodation  of  the 
public  is  the  principal  thing  to  be  considered.  The  circumstance 
of  the  lease  having  only  thirteen  years  to  run  will  be  material,  when 
it  comes  to  be  ai^ed.,    But  the  petitioner  must  not  be  surprised ; 
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theref(H«  let  it  stand  over,  that  the  petitioner  may  make  a  proper 
case,  and  file  affidavits  in  support  of  it. 

April  20,  23.     The  petition  came  on  again  upon  the  affidavits  of 

the  parties. 
[  *  115  ]      """Mr.  Mansfield,  Mr.  Lhydy  and  Mr.  Richards,  for  the 

petition.  The  ground  of  petitioner's  claim  is,  that  the  late 
Opera  House,  in  which  the  possessor  had  only  a  term  of  thirteen  years 
and  a  half,  was  overwhelmed  with  debt,  so  that  it  is  impossible,  it  can 
ever  be  restored  so  as  to  make  an  effectual  place  of  amusement  for  the 
public,  such  as  they  have  a  right  to  expect ;  rince  there  is  now  no 
doubt,  that  an  Opera  is  a  proper  establishment  in  this  country.  The 
consequence  was,  that  Gallini  and  others  turned  their  thoughts,  to 
what  was  to  be  done.  This  produced  the  connexions  between 
Gallini  and  the  petitioner.  They  first  fell  upon  a  plan  of  re-building 
the  house  upon  the  old  site,  the  term  in  which  is  subject  to  various 
claimants  in  various  rights,  so  that  it  is  much  incumbered.  Counsel 
having  been  consulted  upon  that  project  were  of  opinion,  that  no 
hope  could  be  derived  from  that,  unless  under  the  authority  of  Par- 
liament, to  dispose  of  the  rights  of  the  various  claimants.  That 
opinion  produced  a  petition  to  the  House  of  Lords  for  leave  to 
bring  in  a  ImII,  which  failed;  and  then  these  parties,  thinking  it 
would  be  advantageous  to  them  to  build  a  new  house,  took  up  upon 
that  opinion  the  project  of  building  a  new  house  on  a  new  site.  It 
was  impossible,  this  could  be  effected  without  the  favor  of  the  Crown 
to  insure  the  parties  such  a  permanent  interest,  as  a  patent  would 
give  them.  The  common  way  of  conducting  the  business  hitherto 
has  been  by  license  from  year  to  year  by  the  Lord  Chamberlain, 
merely  to  exempt  the  parties  fi'om  the  penalties  in  the  act  ten  of  the 
late  King.  The  great  funds  necessary  for  this  purpose  could  not  be 
had  without  a  permanent  interest  for  the  security  of  the  lender. 
The  King  consented  to  grant  a  patent  upon  a  proper  piece  of  ground 
being  purchased,  and  upon  the  interests  of  Vanbrugh  being  secured ; 
both  which  have  been  complied  with.  At  first  a  patent  was  pro- 
posed for  twenty-one  years ;  but  that  not  being  thought  a  sufficient 
security,  application  was  made  for  one  for  fifty  years';  and  at  last 
it  was  granted  for  thirty-one  years.  Nothing  could  be  done  for 
effecting  this  purpose  till  the  purchase  of  the  premises,  which  took 
place  in  December,  1789.  The  plan  was  conmiunicated  to  the 
Lord  Chamberlain.  Up  to  the  agreement  for  the  purchase  Grallini 
and  the  petitioner  acted  together.  The  vendors  were  purchasers 
under  a  decree  of  this  Court ;  the  agreement  was  signed  by  them, 

and  by  the  petitioner  for  himself  and  Gallini,  with  whom 
[  *  116  ]  a  copy  was  left.     *Some  stipulations  being  required  by 

the  Lord  Chamberlain,  an  agreement  was  drawn  up  as 
between  him  and  them ;  a  copy  of  this  also  was  left  with  Gallini. 
It  was  understood  by  the  petitioner,  and,  as  he  thought,  by  Gallini, 
that  as  between  them  it  was  perfectly  settled :  but  Gallini  refused  to 
execute  the  articles,  when  they  met  for  that  purpose,  though  he  had 
agreed  to  them,  and  had  them  in  his  custody  a  k>ng  time.     The 
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c<Hi9eqaence  was,  that  the  treaty  for  the  purchase  of  the  premises 
having  been  completed,  the  petitioner  was  obliged  to  complete  the 
purchase  himself,  which  was  for  31,550/. ;  and  he  has  actually  paid 
80002.  for  which  he  had  given  a  note  in  his  own  and  Gallini's  name ; 
which  he  was  obliged  to  get  a  friend  to  pay  for  him.  The  whole, 
to  which  he  is  made  liable,  is  38,0002.  Upon  this  ground  the 
petitioner  applied  for  the  patent  himself!  It  has  been  granted,  and 
is  confined  to  Italian  Operas,  with  proper  restrictions  to  prevent 
improper  representations,  and  from  aliening  without  Ucense  from 
the  Crown.  Those,  who  now  oppose  it,  contend  with  each  other  as 
much  as  with  him.  Gallini  wishes,  a  patent  should  be  granted ;  but 
insists,  that  he  is  entitled  to  a  moiety.  That  your  Lordship  will  not 
decide  on  this  application.  If  he  has  any  equitable  claim  on  this,  it 
is  property  as  much  as  any  thing  else,  and  he  may  discuss  his  claim 
afterwards  by  a  bill.  The  petitioner's  Counsel  has  in  fact  approved 
the  title. 

Lord  CdANCEULOR.  You  mean  the  title  under  the  decree  of  this 
Court.  I  do  not  doubt  that :  but  my  doubt  is,  whether  any  Counsel 
would  advise  his  cUent  to  lay  out  money  on  this  in  respect  to  Gallini's 
interest. 

For  the  Petition.  It  appears  from  all  the  affidavits,  that  Gallini 
shuffled  in  the  business.  They  undertook  jointly  to  make  this  pur- 
chase ;  and  Grallini  undertook  to  pay  80002.  by  a  certain  day ;  and 
when  called  on  to  execute  the  articles,  which  were  a  long  time  in  his 
possession,  he  refused,  desiring  till  next  day  to  consider,  and  then 
sent  a  positive  refusal,  declaring  he  would  have  nothing  more  to  do 
with  it ;  in  consequence  of  which  the  petitioner  became  liable  to  all 
the  expense,  and  has  laid  out  a  great  sum  in  expectation,  and  upon 
the  faith  of  the  patent ;  and,  though  he  is  not  in  the 
habits  of  managing,  he  swears,  he  employs  a  man,  *  who  [  *  117  ] 
has  been  for  years  in  the  habits  of  managing  these  affairs. 
Gallini's  conduct  was  an  abandonment  of  his  agreement ;  for  it  has 
been  decided,  that  a  written  agreement  may  be  abandoned  by  parol. 
But  supposing  it  not  an  abandonment,  that  is  no  ground  for  refusing 
the  patent;  for  his  claim  may  be  discussed  afterwards.  Taylor 
contends  against  him ;  for  he  is  against  any  patent.  It  is  hard  to 
know,  what  he  means.  Pending  and  with  a  knowledge  of  all  these 
transactions,  and  having  a  very  trifling  interest,  he  is  proceeding  to 
rebuild  the  old  house.  It  is  impossible  for  him  to  compel  a  renewal ; 
and  he  can  have  no  expectation  of  it ;  for  Vanbrugh  has  assigned 
his  reversionary  interest  with  the  usual  expectation  of  a  renewal  to 
the  petitioner ;  and  has  covenanted  to  endeavor  to  procure  a  renewal, 
and  to  assign  that  also:  in  consideration  of  which,  and  of  his 
expending  on  the  new  house  the  sum  of  35002.  insurance  money  on 
the  old  house,  the  petitioner  has  covenanted  to  pay  him  a  rent  of 
12502.  a  year ;  and  to  indemnify  him  against  a  covenant,  by  which 
he  was  under  engagements  to  lay  out  that  insurance  money  in 
rebuilding  the  old  house,  in  case  of  any  accident  by  fire.  Vanbrugli 
then,  the  person  materially  interested,  is  satisfied.     Taylor  has  an 
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interest  for  thirteen  years  and  a  half;  but  considering,  how  it  has 
gone  on  under  his  management  hitherto,  that  it  ha£  long  been  a 
litigated  concern,  the  load  of  incumbrances  upon  it,  and  the  vast 
expense  of  opening  it,  it  is  impossible  to  be  done.  They  cannot  be 
serious  in  rebuilding  it ;  for  at  the  end  of  the  term  it  will  be  to  be 
left  for  those,  who  are  entitled  to  the  reversion.  It  is  not  reasonable 
to  expect,  that  under  such'  circumstances  it  can  afford  the  public 
that  entertainment,  they  have  a  right  to  expect  He  has  not  stated, 
what  means  he  has  of  conducting  it  better  than  before.  It  would 
be  a  mercy  to  them  to  determine  their  undertaking:  for  the  debts 
amount  to  70,000/. ;  which,  even  if  the  house  was  standing,  could 
not  be  liquidated  in  the  remainder  of  the  term :  but  from  Taylor's 
own  showing  a  large  sum  must  still  be  borrowed ;  and,  to  judge 
from  his  former  conduct,  we  must  infer,  that  he  will  not  be  able  to 
liquidate  it  in  that  time,  when  he  proceeds  to  build  another  house, 
by  which  he  must  incur  a  considerable  addition  to  this  load  of  debt 
It  is  practising  on  the  credulity  of  the  public,  which  a  Court  of 
Justice  is  bound  to  prevent.  Taylor  is  the  only  person  rebuilding 
the  old  house ;  and  there  is  a  person  on  the  spot  on  the  part  of 

GalUni,  giving  the  workmen  hourly  notice  not  to  go  on  at 
[  *  1 18  ]  their  peril.     This  is  the  *  first  time  a  question  of  this  kind 

has  come  on  ;  for  such  a  patent  was  never  before  disputed- 
in  this  manner ;  but  the  ordinary  way  was  only  to  answer  objections 
to  it. 

Lord  Chancellor  [Thurlow].  All  objections  to  it  are  open 
upon  the  caveats ;  and  the  propriety  of  it  must  be  sustained  in  every 
particular!  As  to  the  agreement  with  the  Lord  Chamberlain,  it  is  rather 
an  odd  measure :  he  is  only  a  temporary  officer ;  and  his  agreement 
must  be  executed  by  his  executors  and  administrators,  and  by  him- 
self if  out  of  office.  The  provisions  in  that  agreement  should  make 
part  of  the  patent,  not  an  agreement  with  the  Lord  Chamberlain, 
his  executors  and  administrators :  What  have  they  to  do  with  the 
regulation  of  a  public  establishment  ?  The  reservation  of  benefits 
to  his  executors  must  have  been  without  his  knowledge,  and  a  mis- 
take. But  you  do  not  connect  the  patent  with  the  building ;  that 
may  go  one  way,  and  the  patent  another.  It  has  been  wisely  done 
hitherto  to  grant  a  Ucense  from  year  to  year.  The  honor  of  the 
Crown  and  its  compassion- are  concerned  to  continue  it,  unless  it  is 
abused.  If  the  Crown  choose  to  grant  it  during  pleasure,  which 
perhaps  would  be  the  best  way,  there  they  would,  like  other  servants, 
depend  for  the  continuance  of  it  upon  their  good  behavior.  Unless 
you  lay  before  me  such  a  patent,  as  will  secure  all  the  proprietors,  I 
must  advise  the  Crown  against  it.  It  certainly  is  not  possible  to  grant 
it  in  its  present  form,  and  with  that  agreement  with  the  Lord  Cham- 
berlain, which  is  absurd.  The  old  patents  of  the  theatres,  granted 
to  Killigrew  and  Davenant  in  the  time  of  Charles  II.  were,  I  am 
told,  in  fee  :  but  whether  they  were,  or  not,  the  patentees  have  not 
provoked  an  inquiry  into  them  ;  and,  I  dare  say,  they  will  have  too 
much  discretion  to  do  so :  for,  even  if  they  were  in  fee,  they  could 
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not  stand  half  an  hour  if  abused.  I  would  not  advise  the  Crown  to 
extinguish  property  to  the  amount  of  70,000/.  or  80,000/.  by  grant- 
ing a  rival  patent,  unless  there  was  misconduct,  or  unless  the  miser- 
ably entangled  state  of  the  property  made  it  impossible  for  them  to 
go  on  to  the  advantage  of  the  public.  But  here  they  are  going  on, 
and  at  a  grea^t  expense.  However,  if  the  King  thinks  fit  to  refuse 
a  license ;  and  sees  no  objection  to  that,  I  cannot  enter  upon  it, 
because,  not  referred  to  me.  If  you  can  get  it  into  any  other 
office  than  mine,  it  would  be  better  ;  for  I  am  very  incompetent  to 
decide  on  these  aflfairs.  If  you  will  go  to  the  Lord 
*  Chamberlain,  who  understands  them,  you  will  get  a  [*119] 
good  judgment  upon  it.  Here  is  an  adventure  subsisting 
under  an  annual  license,  which,  I  must  take  it,  will  be  renewed  ;  if 
so,  I  do  not  enter  into  the  reasons  of  it ;  but  while  the  King  does 
continue  'that  license,  this  patent  cannot  be  granted.  If  the  King 
puts  an  end  to  it,  then  you  will  stand  on  your  own  ground.  I  am 
amazed,  that,  meaning  to  conduct  themselves  properly,  they  should 
think,  there  is  any  difference  between  a  patent  and  a  license.  They 
have  always  been  considered  as  the  same.  There  is  now  a  subsisting 
license  for  performing  Operas  at  the  little  theatre  in  the  Haymarket ; 
which  lookis  like  an  intimation,  that  they  may  go  on,  if  they  can. 
Suppose  this  had  been  a  clear  subject,  instead  of  being  loaded,  as  it 
is,  with  these  incumbrances  ;  and  that  it  had  belonged  to  one  man, 
who  was  burned  out,  and  applied  to  the  Crown  for  a  renewal  of  the 
license,  undertaking  to  go  on :  I  should  suppose,  not  that  the  King's 
word  would  be  absolutely  engaged,  but  that  the  royal  indulgence 
and  compassion  would  be  continued  to  him.  If  the  King  refused 
it,  it  would  be  upon  reasons  very  unfit  for  me  or  for  any  one  to 
dispute  ;  because  it  rests  entirely  in  his  royal  breast ;  and  it  cannot 
be  in  one  more  honorable.  But  while  this  license  does  exist,  I  must 
think,  it  will  not  be  determined. 

Solicitor  General  [Sir  John  Scott],  and  Mr.  SGtford,  for  Sir  John 
Gallini.  The  application  is  for  the  favor  of  the  Crown  to  grant  the  pe- 
titioner a  considerable  advantage.  There  are  two  questions ;  first, 
whether  it  it  is  proper  independently  of  all  other  considerations  ;  sec- 
ondly, whether  proper,  considering  the  claims  of  others.  The  first 
must  depend  on  the  Crown  and  your  Lordship's  determination ;  as  to 
the  second,  the  grant  of  a  fair  or  market  cannot  authorize  A.  to  hold 
one  upon  the  ground  of  B. :  for  the  Crown  will  not  by  its  grant 
injure  the  property  of  another.  Gallini  is  importantly  interested  ; 
he  has  a  considerable  interest  in  the  old  house  ;  and  has  acquired  a 
considerable  interest  in  this  property,  proposed  to  be  conveyed  to 
the  purposes  of  the  new  house.  I  cannot  disavow,  that  he  has 
paid  more  attention  to  the  new  concern,  than  was  fair  with  regard 
to  the  old  one :  I  do  not  defend  that  part  of  his  conduct.  Upon 
this  case  every  reasonable  attention  must  be  paid  to  the  public 
morals,  and  to  the  creditors  of  the  old  house.  In  another  re- 
spect also  Gallini  is  in  a  situation,  which  must  give  him  some 
concern  ;  because  it  is  stated  in  the  petitioner's  affidavit,  that  the 
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King  had  signified  his  will,  that  the  patent  should  be  joint ;  and 
that  from  a  representation  of  certain  facts  afterwards  Gallini  is 
now  thought  unworthy  of  that  mark  of  the  royal  favor.     If  the 
patent  can  be  the  subject  of  a  trust,  the  petitioner  must  hold  it 
as  to  a  moiety  for  him.     Upon  the  same  ground,  if  he  chooses  to 
call  on  the  vendors  for  a  conveyance  of  the  premises  in  Lieicester 
Square,  he  has  a  right,  which  cannot  be  repelled,  as  joint-tenant  by 
the  agreement.     By  putting  him  out  of  this  concern  they  h^ve  cut 
from  this  application  every  merit,  it  had.     By  Taylor's  affidavit  it 
appears,  the  petitioner  was  clerk  to  a  conveyancer.     Upon  Gallini's 
statement  to  him  of  the  distresses,  he  labored  under  in  the  manage- 
ment of  the  Opera  House,  this  young  conveyancer  thought,  he 
could  extricate  him  from  them.     He  has  not  stated,  how  the  appli- 
cation for  the  act  of  parliament  came  to  fail ;  but  the  reason  is  plain. 
They  thought  it  probable,  that  an  attempt  to  build  a  new  house 
would  be  much  opposed  by  the  creditors  of  the  old,  and  by  Mr. 
Vanbrugh  who  had  a  most  solid  and  substantial  interest ;  namely,  a 
reasonable  claim  to  apply  to  the  Crown  for  a  renewal ;  such  a  daim 
on  the  beneficence  of  the  Crown  is  a  substantial  interest    The 
petitioner  then  applied  to  the  persons,  who  had  purchased  these 
premises  in  the  Master's  office,  before  the  report  was  confirmed. 
They  had  been  sold  in  this  Court  for  24,000/.    Instead  of  coming 
here  to  open  the  biddings,  as  he  might  have  done,  he  agreed  with 
them  inmiediately  for  hunself  and  Gallini  for  31,000/. ;  and  there 
is  an  express  condition,  that  if  any  one  goes  to  the  Master's  office 
to  open  the  biddings,  the  8000/.  shall  be  repaid,  and  an  end  put  to 
the  business.     Gallini  disapproved  several  parts  of  the  articles ;  and 
was  much  surprised  at  the  penalty  of  50,000/.     Gallini  swears,  that 
Mr.  Bray  and  Mr.  Sheldon  disapproved  several  parts  of  them ;  and 
the  petitioner  adihits,  they  were  at  Mr.  Bray's  chambers;  who, 
Gallini  swears,  advised  him  not  to  execute  them.     Upon  this  he 
refused  to  execute  without  the  approbation  of  the  two  Counsel; 
and  yet  the  next  time  they  met,  he  was  called  on  to  execute  those 
very  articles,  which  were  ready  engrossed.   Then  they  have  recourse 
to  the  case  of  Legal  v.  Mlhr,  2  Ves.  299,  to  prove,  that  a  written 
agreement  may  be  abandoned  without  writing ;  but  the  Court  cannot 
say,  that,  refusing  to  execute  the  articles  under  such  circumstances, 
he  is  therefore  to  be  cut  out  of  all  his  interest.     This  business  has 
been  carried  on  upon  principles,  which  the  Court  in  any  other  trans- 
action would  call  corrupt ;  I  mean  in  the  sense,  in  which 
[  *  121  ]  this  Court  uses  the  word:  for  in  these  *  instruments  there 
are   considerations   and  agreements   extremely  singula* 
The  lease  to  Brooke,  who  held  as  trustee  for  the  creditors,  obliges 
Vanbrugh  to  insure  the  premises  for  3500/.     He  must,  if  he  chose 
to  call  for  his  rent,  have  laid  out  to  that  amount  in  re-building ;  but 
he  has  expressly  covenanted  to  abate  his  rent  in  the  proportion  of 
19/.  a  week  for  Brooke  to  rebuild  ;  and  that  the  insurance  money 
shall  be  applied  to  that  purpose.     Then  Vanbrugh's  consideration 
from  the  petitioner  is  a  share  in  respect  of  this  insurance  money, 
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and  a  rent :  the  first  is  the  property  of  the  creditors ;  and  as  to  the 
second,  he  barters  his  claim  upon  the  benevolence  of  the  Crown  to 
secure  his  own  interest.  The  petitioner  indeed  covenants  to  make 
good  the  claim  of  the  creditors ;  but  it  was  manifesdy  his  intention, 
that  that  indemnification  should  be  given  to  Vanbrugh,  if  he  was 
compelled  to  apply  the  money  upon  the  old  premises ;  but  that  he 
should  be  compelled  by  all  the  tedious  process  of  the  law,  before 
the  creditors  could  recover  this  money.  Under  this  agreement  even 
the  petitioner  is  concerned  in  the  old  house ;  for  he  is  bound  in 
certain  circumstances  to  lay  out  3500/.  by  being  obliged  to  indem- 
nify Vanbru^,  if  compelled  to  lay  out  that  sum.  A  great  deal 
more  has  been  given  for  this  propeity  than  as  mere  landed  property 
it  was  worth.  If  Grallini  abandoned  the  agreement,  that  was  for  the 
benefit  of  the  petitioner;  and  perhaps  means  have  been  used  to 
make  him  abandon  it.  The  original  agreement  had  to  a  certain 
d^[ree  the  interest  of  the  creditors  in  view.  The  whole  extent  of 
those  claims  could  not  be  provided  tor :  it  was  necessary  to  sacrifice 
those  more  remote  to  those  nearer :  therefwe  Vanbrugh,  the  mort- 
gagees, and  Grallini  were  proposed  to  be  first  considered.  The 
interests  of  those  concerned  in  the  old  house  were  made  the  founda- 
tion of  the  application.  By  degrees  the  petitioner  withdrew  himself 
from  them;  and  having,  as  he  thought,  prevailed  on  Gallini  to 
abandon  his  claim  on  the  new  undertaJiing,  applied  for  the  patent 
himself;  though  still  in  his  afllidavits  there  is  some  sort  of  provision 
mentioned  for  the  creditors.  It  cannot  be  supposed,  Gallini  meant 
to  abandon  a  benefit,  which  he  was  to  have  independently  of  the 
other.  The  penalty  of  50,000/.  might  attach  upon  Gallini  much 
mwe  than  upon  the  petitioner,  who  is  a  mere  man  of  straw 
without  any  property.  The  dd  *  proprietors  are  carrying  *  122 
OQ  the  business  at  this  time  as  much  as  possible  at  the 
Uttle  theatre  in  the  Haymarket  with  the  old  scenery  and  •  materials, 
saved  from  the  fire.  If  this  patent  passes,  it  will  put  an  end  to  their 
annual  license,  which  will  be  of  ho  value.  On  the  other  hand  the 
Crown  certainly  does  not  intend,  there  should  be  two  Opera  Houses : 
if  not,  the  hoense  must,  from  the  moment  this  patent  passes,  be 
withheld  from  the  Utde  theatre,  and  the  protection  of  the  Crown 
withdrawn  from  the  proprietors ;  one  of  them  must  drop. 

Mr.  Chahamy  for  a  class  of  twenty-four  creditors  by  mortgage ; 
who  had  subscribed  500/.  each :  3000/.  had  been  paid  to  them ;  so 
they  remained  creditors  by  mortgage  of  9000/.  It  is  now  sixty  or 
seventy  years,  since  Operas  have  been  established  in  this  country ; 
and  the  common  course  of  conducting  them  has  been  by  annual 
license ;  which  has  impressed  on  the  public  an  idea,  not  that  the 
royal  word  was  absolutely  engaged ;  but  that  while  there  was  good 
behavior,  such  license  would  be  tenewed.  The  effect  of  that  was, 
that  numbers  of  people  have  been  induced  to  engage  their  property 
in  it.  Nothing  has  happened,  but  the  fire,  which  must  necessarily 
have  produced  compassion  in  the  King,  instead  of  any  change  of 
his  kindness  to  these  people.    There  may  be  good  reasons  assigned, 
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why  the  King  should  part  with  his  control  over  the  play-houses  for 
a  considerable  time ;  though  perhaps,  if  that  meajsure  had  been  well 
considered  at  the  time,  it  would  not  have  been  adopted :  but  it  may 
be  necessary  in  order  to  give  that  permanence,  which  will  enaUe 
them  to  procure  better  entertainment  for  the  public.  But  the  King 
ought  to  keep  the  control  over  Operas  in  his  own  hands ;  because 
it  IS  so  precarious.  We  all  know  the  fate  of  French  Operas :  the 
whim  of  the  town  may  affect  Italian  Operas  in  the  same  manner. 
Also,  if  they  should  become  a  more  general  amusement,  instead  of 
being  confined  to  the  higher  circles,  it  might  occasion  a  relaxation 
of  morals  more  congenial  to  the  Italian  than  the  English  character; 
and  make  it  expedient  to  put  a  stop  to  them  at  once.  The  peti- 
tioner from  his  education  is  not  likely  to  give  satisfaction.  He  sets 
out  by  borrowing  money,  though  he  states  his  claim  to  be  founded 
upon  the  embarrassed  state  of  the  finances  of  those,  concerned  in 
the  old  house.  The  only  security,  he  could  give,  is  upon  his  prcxn- 
ised  patent;  therefore  he  disappoints  the  patent  in  the  outset. 
Neither  has  he  complied  with  the  requisitions  of  the  Crown ;  for  he 

cannot  be  said  to  have  purchased  these  premises.  He  may 
[  *  123  ]  become  insolvent ;  and  then  there  is  no  one,  *  in  whom  the 

patent  could  vest.  He  begins  with  a  law-suit ;  for  Gallini 
may  come  here  inunediately  to  have  his  right  established  for  a 
moiety. 

Mr.  Hardinge  and  Mr.  HoUisty  for  Mr.  Taylor  and  all  the  other 
creditors.  Nothing  is  required  from  those,  who  oppose  the  patent, 
but  to  show  they  have  an  interest.  There  are  two  principles  ap- 
plicable ;  first,  if  a  patent  appears  to  have  been  obtained  surrepti- 
tiously, and  by  fraud  upon  parties  deeply  interested  in  the  proper- 
ty, that  is  a  very  solid  ground  for  vacating  the  patent ;  therefore 
your  Lordship  will  see,  that  a  fair  case  be  laid  before  the  Kii^: 
secondly,  if  there  was  an  equal  prospect  of  permanence,  which  I 
deny  to  be  the  case  here,  and  an  equal  security  in  point  of  control, 
which  I  also  deny  to  be  in  this  case,  yet  the  circumstance  of  large 
property  invested  in  this  adventure  upon  the  &ith  of  its  continu- 
ance, and  of  debts  bona  fide  accrued,  would  turn  the  balance. 
From  the  fraud  attempted  this  inference  may  be^  drawn ;  not  only 
that  the  public  would  have  ground  in  general  to  distrust  such  a 
mta ;  but  it  goes  to  the  point  of  permanency  too ;  for  the  control 
will  not  signify  any  thing  to  such  a  man,  whose  agreements  are 
waste  paper,  and  a  mere  nullity ;  as  is  this  agreement  with  Van- 
brugh.  Observe  how  the  petitioner  has  come  in.  Taylor  and 
Gallini  agreed  to  rebuild  upon  the  old  site  for  their  joint  benefit: 
at  this  very  time,  according  to  the  petitioner's  account,  which  is 
very  doubtiful,  Gallini  was  engaged  in  a  treaty  with  him  for  the 
purpose  of  excluding  the  proprietors  of  the  old  house.  A  differ- 
ence arose  about  the  sum  to  be  allowed  to  Gallini.  He  wanted 
15,000/.;  Taylor  would  not  allow  him  more  than  12,000/. ;  and  it 
was  referred  to  arbitrators  to  say,  what  should  be  allowed  him 
above  the  latter  sum ;  and  then  for  the  first  time  comes  the  peti- 
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tioner,  who  was  only  a  clerk ;  and  he  talks  of  Gallini's  cheating 
him,  though  they  were  to  meet  at  the  petitioner's  chambers  to  dis- 
cuss, what  the  sum  should  be,  the  settlement  of  which  was  to  put 
him  for  ever  out  of  the  concern.  He  did  not  hint  to  these  parties, 
that  he  was  acting  against  them ;  and  in  the  summer  Taylor  to  his 
great  astonishment  was  told  of  these  circumstances.  Gallini,  being 
asked  about  it,  said  he  merely  employed  him  with  respect  to  his 
contract  with  Taylor ;  and  the  petitioner  himself  said,  that  he  was 
only  agent  for  Gallini ;  and  that  it  was  dishonorable  in 
him  to  think  ♦otherwise.  Taylor  surprised  at  this  ap-  [*124] 
plied  to  the  Crown,  and  was  told  by  the  Lord  Chamber- 
lain, that  he  was  very  sorry,  he  was  too  late ;  but  that  an  actual 
promise  had  been  made  to  the  petitioner.  He  then  heard,  that 
Gallini  was  also  left  out.  Thus  it  stands  between  these  individuals : 
but  not  Taylor  only,  but  inunense  loads  of  property,  and  of  the 
most  respectable  kind,  are  defrauded  by  this.  Taylor  has  bona  fide 
advanced  17,000/.  or  18,000/.  within  four  or  five  years ;  he  says, 
he  has  improved  the  boxes  from  5000/.  to  10,000/.  a  year :  he  is 
struggling  for  the  interest  of  the  other  creditors  embarked  with  him. 
Then  wluit  a  fund  of  property  is  completely,  and  I  will  say  wickedly, 
abandcMied  in  this  new  plan.  For  no  one  of  these  claims  is  there 
any  provision  made.  The  provision  for  Vanbrugh  only  makes  the 
matter  worse ;  for  it  is  covertly  to  elude  ^  the  other  claims :  what 
ground  does  he  lay  to  show,  the  establishment  will  be  permanent  ? 
Only  that  he  has  great  encouragement.  There  is  no  fund  of  sub- 
scription provided ;  but,  he  says,  he  will  put  it  all  into  the  hands 
of  trustees.  We  have  no  idea  of  a  patent ;  which  is  idle ;  but 
<Mily  wish  to  go  on  as  before,  with  any  additional  control  the 
Crown  may  think  proper.  The  creditors  stand  on  a  better  footing 
than  the  petitioner  as  to  the  chance  of  permanence  and  control ;  and 
also  have  the  merits ;  they  have  the  complete  assent  of  all  the  per- 
sons interested  in  the  old  house,  not  excepting  even  Gallini ;  for 
he  has  agreed  to  accept  the  reduced  sum  (1).  Their  plan  will  be 
satis&ctory  to  all  parties.  It  was  formed  by  the  committee  of  the 
creditors ;  there  are  trustees  representing  every  interest,  and  a  pro^ 
vision  for  every  claim  on  the  whole  house.  The  whole  demand 
upon  it  exclusively  of  the  expense  of  building  is  41,000/. ;  the  ex- 
pense of  building  will  be  20,000/. ;  for  which  sum  a  man  has  en- 
gaged to  have  it  ready  by  January.  To  answer  this  expense  they 
have  in  hand  insurance  money  to  the  amount  of  8000/. ;  in  Court 
5000/.;  and  a  quantity  of  scenery,  furniture,  and  old  materials 
saved  fixxn  the  fire  to  a  considerable  amount:  so  that  the  whole 
stock  in  hand  amounts  to  21,000/.;  and  by  this  arrangement  no 
one  daimant  is  injured.  The  petitioner  has  nothing ;  so  that  if  the 
sum  to  be  procured  by  the  proprietors  is  70,000/.  or  80,000/.  he 
would  have  to  procure  considerably  above  100,000/.;  and  must 
mortgage  his  pateot  in  the  very  outset.     He  states,  that  he  was 

(1)  This  vas  denied  by  his  counsel. 
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obliged  to  get  a  friend  to  advance  the  first  sum  of  80002.  It  was 
necessary  to  begin  to  build  immediately  in  order  to  have  it  ready 
by  January.  As  to  the  objection  from  the  shortness  of  the  tenn ; 
the  proprietors  think,  the  agreement  with  Vanbrugh  will  turn  out 
a  fraud  and  a  nullity :  and  hope,  that  if  they  go  on  with  the  good 
opinion  of  the  public  for  thirteen  years  and  a  half;  at  the  end 
of  that  time  Vanbrugh  will  be  glad  to  treat  with  them ;  by  which 
time,  it  is  probable,  the  petitioner  will  have  absconded,  and  turned 
out  a  mere  man  of  straw.  He,  who  has  nothing  to  stake,  cannot 
have  any  interest  but  from  day  to  day. 

Mr.  Anstruther^  for  the  Patentees  of  the  Theatre  Royal,  Drury- 
lane.  The  only  way,  the  Patentees  of  Drury-lane  conceive  their 
interest  may  be  affected,  is,  that  there  is  at  present  a  licensed  Opera 
House  in  the  Haymarket ;  and,  if  this  patent  is  also  granted,  there 
will  be  two ;  and  then  the  places  of  public  amusement  will  be  more, 
than  the  town  will  require. 

Mr.  Kingy  for  the  Patentees  of  the  Theatre  Royal,  Covent-garden. 
The  Patentees  of  Covent-garden  conceive,  their  interests  may  be 
affected,  because  the  word  ''  Operas,"  is  mentioned  in  their  patent 
in  the  enumeration  of  entertainments,  they  are  authorized  to  repre- 
sent ;  and  in  fact  Operas  have  been  performed  there ;  particularly 
in  the  time  of  Handel ;  and  they  conceive,  they  have  a  right  to 
perform  them,  if  they  choose.  They  do  not  however  mean  to  insist 
upon  the  exercise  of  that  right ;  but  only  wish  the  thing  to  go  on  as 
before  by  license  yrom  year  to  year  (1). 

Reply,  The  opposition  made  to  this  patent  lies  in  a  very  narrow 
compass,  consisting  only  of  general  (4>jections,  which  might  as 
well  be  made  by  any  one  else ;  not  of  any  particular  injury 
[  *  126  ]  to  *  the  parties  opposing  it.  The  petitioner  after  a  long 
examination  by  the  officers  of  the  Crown  has  been  consid- 
ered as  a  proper  person.  It  has  been  conununicated  to  and  approved 
by  the  King ;  in  consequence  of  which  he  made  himself  lidi>le  to  a 
great  expense  in  the  purchase,  as  a  necessary  previous  step  before 
the  patent  could  be  granted.  There  is  no  personal  objection  to  him. 
Having  so  laid  out  his  money,  he  applies  of  course  for  a  patent 
The  grant  of  a  liberty  to  carry  on  this  entertainment  is  peculiarly 
within  the  pleasure  of  the  Crown :  his  Majesty  is  capable  of  forming 
a  complete  judgment  upon  it ;  and  it  is  a  very  improper  subject  to 
be  discussed  here  by  persons  engaged  in  business  of  so  different  a 
nature.  It  is  impossible,  they  can  decide,  whether  a  patent  or 
license  is  the  best  mode  of  conducting  it.  But  it  is  sworn,  the 
persons,  who  are  to  advance  money  upon  this  (which  he  could  not 
be  expected  to  do  himself)  will  not  lend  it  on  the  security  of  a 
license.     They  would  not  even  be  satisfied  with  a  patent  for  21 

(1)  Here  the  petition  was  adjourned;  and  the  Lord  Chancellor  advised  the 
counsel  for  Mr.  O'Reily  to  give  up  the  patent;  and  apply  for  a  warrant  from  the 
Lord  Chamhcrlain,  in  order  to  hring  it  before  him ;  but  this  recommendation  was 
not  followed. 


1790.]  o'bsilt,  ex  parte.  126 

years.  Tlieref<M«  a  patent  is  necessary.  But  such  patents  have 
been  granted  in  fee.  Acts  of  parliament  relative  to  such  diversions 
aH  suppose  a  right  in  the  Crown  to  grant  such  patents ;  though  they 
do  not  expressly  refer  to  them ;  whence  it  seems,  that  those  evea  in 
fee  were  legal.  The  petitioner  will  certainly  insert  in  his  patent 
any  other  provision  your  Lordship  thinks  fit.  As  to  the  ground, 
upon  which  the  theatre  is  to  be  built,  and  the  right  of  carrying  on 
the  entertainments  being  more  connected,  than  they  have  been,  it 
was  intended  in  the  articles,  from  which  Gallini  retracted,  that  the 
right  to  the  ground  should  be  conveyed  to  trustees  for  that  purpose. 
But  it  is  impossible,  the  two  rights  can  ever  be  disunited ;  for  no 
person  would  ever  lend  money  upon  it,  unless  he  had  a  proper 
interest,  not  only  in  the  house  itself,  but  also  in  the  patent.  The 
provisions  for  carrying  it  on  properly  were  to  be  by  agreement  with 
the  Lord  Chamberlain,  his  executors  and  administrators;  which 
mode  was  adopted,  as  he  is  not  a  corporation ;  and  therefore  it  could 
not  be,  as  agreements  with  corporations  are,  namely,  with  them  and 
their  successors.  From  a  view  of  the  whole  it  seems,  that  unless  a 
new  house  is  built  independently  of  those,  who  before  the  accident 
of  the  fire  had  ruined  the  old  house,  it  is  probable,  there  will  be  no 
such  exhibition  hereafter.  Gallini's  opposition,  which  is  the  princi- 
pal^ is  certainly  very  extraordinary  in  (Ejecting,  that  the  interests  of 
the  proprietors  of  the  old  house  were  not  sufiiciently 
attended  to ;  his  interest  being,  we  confess,  *  one  of  the  *  127 
first.  His  counsel  admit,  that  he  paid  more  attention  to 
the  new  adventure,  than  he  ought,  consistently  with  the  rights  of 
the  other  proprietors.  His  afiidavit  goes  to  induce  the  Court  to 
think,  he  ought  to  have  a  share  in  the  patent ;  there  is  not  a  word 
in  it  of  a  provision  for  the  creditors ;  though  now  by  his  counsel  he 
represents,  that  sc»ne  care  ought  to  be  taken  of  them :  but  it  is 
impossible,  if  the  new  work  goes  on ;  for  that  would  be  ruined  by 
the  incumbrances,  as  a  new  house  on  the  old  site  would  be  (1). 
Gallini's  conduct  justified  the  petitioner.  Till  the  purchase  of  the 
premises  was  made  a  complete  bargain,  the  patent  could  not  be 
obtained :  to  do  that  he  paid  80002.  of  th%  purchase-money :  then 
Gallini  fell  oflf  for  the  reasons  stated  in  the  petitioner's  s^davit ; 
namely,  because  he  did  not  like  the  provisions  (2)  for  the  Lord 
Chamberlain ;  nor  the  manner  in  which  his  own  interest  was  secured ; 
but  he  also  said,  he  did  not  intend  to  have  any  thing  more  to  do 
with  it,  nor  with  any  operatical  concern.  The  petitioner  applied 
sin^y ;  because  he  had  reason  to  think,  unless  he  complied  with  the 
ccmditions  required,  somebody  else  would  apply.  Gallini  in  his 
affidavit  only  says,  that  he  was  afraid  of  the  penalty,  and  makes  the 
other  objections  before  mentioned;  but  does  not  say  a  word  of 

(1)  The  Lord  Chancellor  here  aaked,  if  all  the  creditors  had  not  agreed;  and 
said,  he  understood  tiiey  had :  and  if  so,  thoueh  but  for  a  shMling  in  the  pound,  it 
was  but  ajs  the  possession  of  one  man:  but  Mr.  Mansfield  said,  they  had  not  all 
agreed. 

(2)  One  was  a  power  of  giving  orders. 
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Vanbrugh ;  though  now  he  mentionfi  his  interest  as  the  reason  of  his 
refusal  to  execute.  There  was  nothing  opprobrious  in  the  peti- 
tioner's conduct  to  Vanbrugh.  Seeing  the  ruined  state  of  the  house, 
Sefore  the  fire)  he  agreed  to  indenmify  Vanbrugh  from  his  covenant, 
e  effect  of  which  it  was  impossible  to  prevent ;  if  any  one  should 
be  mad  enough  to  insist  upon  tlie  performance  of  it.  The  rest  of 
the  bargain  was  to  pay  him  a  rent.  The  King  chose,  that  Van- 
brugh's  interest  should  be  provided  for. 

Lord  Chancellor  [Thurlow].     Then  there  was  a  consideration 
with  respect  to  Vanbrugh,  which  did  not  apply  to  the  rest. 

For  petition.    There  was. 
[  *  128  ]       ♦Lord  Chancellor.     There  is  no  evidence  before  me 
of  any  ill-treatment  of  the  performers ;  a  very  little  would 
be  sufficient. 

For  petition.    There  is  not  now;  but  it  has  often  appeared  in 
this  Court  before. 

Lord  Chancellor.  There  are  many  considerations,  which  cer- 
tainly will  not  rest  with  me  to  be  determined  upon  this  petition. 
The  use,  the  King  may  derive  from  its  having  been  before  me,  is, 
that  the  true  state  of  that  part  of  the  case,  upon  which  the  King's 
judgment  will  turn,  has  come  out  more  intelligibly,  than  it  had  be- 
fore. All  parties  seem  to  agree,  that  an  Opera  House  is  a  proper 
establishment  in  this  country  ;  but  you  will  not  expect  me  to  deter- 
mine, which  ^  of  these  plans  is  the  best.  The  thing,  that  comes 
nearest  to  my  office,  is  to  see,  that  the  King  is  not  deceived ;  and 
that  he  does  not  throw  out  of  his  hands  that  authority,  which  ov^t 
to  be  retained.  Many  considerations  require,  that  public  establish- 
ments of  this  nature  ought  to  be  in  the  hands  of  the  King ;  and  the 
statute  of  Geoi^  II.  requires  it.  The  patent  certainly  cannot  stand 
in  its  present  form ;  but  if  in  other  respects  it  is  fit,  it  should  be 
granted,  it  must ;  but  they  must  take  it  under  proper  restraints ;  for 
whoever  takes  a  patent,  must  take  it  upon  those  terms.  The  con- 
tract with  the  Lord  Chamberlain'  will  not  do  as  a  check  upon  them. 
Whatever  is  imposed,  must  be  imposed  by  the  Crown.  The  thing 
going  nearer  the  heart  of  it,  and  which  principally  relates  to  my 
office,  is  to  see,  that  the  King  is  not  deceived,  nor  his  object  disap- 
pointed. I  take  it,  there  were  no  such  things  as  these  antecedent 
to  the  time  of  Charles  II.  In  the  time  of  James  I.  as  in  that  of 
Queen  Elizabeth  masks  and  such  diversions  were  under  the  imme- 
diate direction  of  the  Crown,  executed  partly  by  the  Lord  Cham- 
berlaip,  but  more  immediately  by  the  Master  of  the  Revels.  They 
acted  as  the  King's  servants :  and  Charles  II.  still  preserved  the 
same  idea,  when  he  gave  a  patent  to  Killegrew  and  Davenant:  but 
instead  of  leaving  it  to  the  management  of  the  menial  servants  of 
the  Court,  of  which  the  Lord  Chamberlain  is  certainly  one,  the 
King  appointed  other  persons  to  execute  it.  It  seems  odd, 
[  *  129  ]  if  there  was  any  thing  to  *  be  required  in  the  person,  who 
was  to  execute  this,  that  it  should  be  given  to  him,  his 
heirs  and  assigns :  but  so  it  was  given.     Thus  it  rested  till  the  time 
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of  Queen  Anne :  then  the  two  companies  either  from  a  quarrel  or 
some  other  cause  were  united.  Then  Collier  and  Sir  Richard 
Steele  got  a  patent ;  which  is,  I  believe,  the  patent,  which  has  con- 
tinued down  to  this  day ;  under  which  Drury-lane  theatre  is  at 
present  governed ;  but  I  do  not  pretend  to  speak  with  certainty 
about  it :  Gibber's  Apology  is  the  book,  from  which  I  have  'gained 
my  infimnation.  They  were  entitled  to  exercise  this  notwithstand- 
ing the  Act  of  Vagrancy  and  any  other  prohibition.  But  it  came 
at  last  to  be  abused ;  for  every  one  acted.  Then  came  the  statute 
10th  of  the  late  King;  which  only  reserved  to  the  King  the  right 
of  granting  this  liberty.  Here  it  would  be  necessary  to  provide, 
that  the  patent  and  the  property  should  be  in  the  same  hands ;  for 
from  the  account,  the  petitioner  gives,  I  am  afraid,  the  establishment 
in  the  house  will  go  one  way,  and  the  right  to  the  patent  another. 
As  to  making  a  trust  of  the  patent,  there  may  be  cases  upon  the 
subject ;  but  I  do  not  know  any ;  nor  do  I  know,  whether  the  prop- 
erty in  the  house  will  draw  the  right  to  the  patent  after  it.  If  they 
are  at  a  great  expense  in  forming  a  house,  and  afterwards  the  peti- 
tioner may  choose,  whether  the  patent  shall  be  applied  to  it  or  not, 
it  would  be  inconvenient ;  and  the  more  they  lay  out  upon  it,  the 
more  he  will  be  entitled  to  ask ;  for  he  will  know,  it  will  be  so  much 
the  more  for  their  interest  to  agree  with  him.  This  patent  seems 
to  be  calculated  to  create  more  law-suits,  than  I  can  have  any  con- 
ception of;  I  can  see  a  great  many ;  but  there  will  be  many  more, 
than  I  can  form  any  idea  of;  and  certainly  it  Lb  not  convenient,  that 
such  an  institution,  for  which  the  King  may  provide,  should  be  fol- 
lowed by  such  consequences.  There  was  certainly  no  estate  in  the 
old  house ;  not  even  what  this  Court  would  look  upon  as  a  tenant- 
right.  It  has  been  represented  to  his  Majesty,  that  Vanbrugh  has  a 
right  to  expect  a  renewal  of  his  interest.  The  King  will  be  to  de- 
ode,  what  specific  difference  there  is  between  the  expectations  of 
Vanbrugh  and  of  the  other  creditors ;  I  think,  they  seem  formed 
upon  a  ground  very  similar ;  for  laying  out  a  great  deal  of  money 
in  repairing  and  refitting,  and  in  decorations  and  scenery,  seems  to 
constitute  pretty  much  the  same  kind  of  claim  as  the  original  ex- 
pense of  buying  the  ground  and  building  the  house.  But  if  the 
King  has  had  that  before  him  already,  and  thinks  of  it 
*  again  in  the  same  manner,  when  it  comes  again  before  [  *  130  ] 
him,  I  certainly  will  not  state  that  as  an  objection  for  me 
to  make  to  signing  the  patent ;  but  I  must  represent  it  to  him  as 
part  of  the  proceedings.  But  I  will  take  care  of  the  other  things ; 
namely,  that  he  shaO  not  be  deceived  or  disappointed.  There  is 
one  point,  to  which  you  have  not  gone ;  that  is,  whether  Gallini  has 
a  right  to  a  moiety  of  this,  or  not.  No  one,  I  think,  would  pur- 
chase it  upon  the  idea,  that  Gallini  has  no  hold  upon  it. 

For  ike  petition.  That  would  depend  on  evidence.  If  he  had 
said,  he  would  have  nothing  more  to  do  with  it,  or  with  any  other 
operatical  transaction,  I  should  think,  he  would  be  too  late. 

Lord  Chancellor.     The  articles  seem  to  me  to  be  upon  the 
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manner  of  managing  it.  We  have  had  cases  in  this  Court  upon 
breweries  like  it,  to  prevent  one  partner  from  destroying  an  adven- 
ture, which  he  had  agreed  to  carry  on  with  the  other ;  and  there  I 
have  even  taken  the  management  from  them  sometimes :  but  I  hope, 
I  shall  not  be  obliged  to  order  a  Master  to  take  the  management  of 
an  Opera  House  into  his  hands ;  as  I  am  sure,  it  would  be  very 
unfit  for  him  (1).  My  only  care  about  it  is,  that  my  representation 
to  the  King  may  be  fit  for  me  in  my  situation  to  make.  My  present 
impression  of  it  is,  that  Gallini  was  going  on  with  the  petitioner 
harshly,  I  do  not  say  iniquitously,  to  press  those,  with  whom  he  had 
a  conunon  claim :  that  they  were  obliged  to  dispose  of  the  interest 
of  one  party  in  a  different  manner,  from  what  they  intended  to  do 
with  the  rest ;  and  they  have  given  Vanbrugh  more,  than  what  was 
due  to  him,  and  yet  have  refused  the  rest  even  what  was  their  due. 
When  there  are  incumbrances  upon  an  estate  beyond  the  value  of 
it,  if  they  agree  even  but  for  a  shilling  in  the  pound,  it  is  then,  as  if 
it  was  the  possession  of  one  person.  I  shall  represent  it  to  the 
King  as  well  as  I  can :  and  in  so  doing  shall  not  state  any  thing, 
which  the  affidavits  do  not  warrant,  without  giving  the  parties  an 
opportunity  of  hearing  it :  but  I  expect,  that  in  the  very  short  rep- 
resentation, which  I  hope  to  be  able  to  make  to  the  King,  I  shall  not 
find  it  necessary  to  go  out  of  them. 

1.  A  PATKiiT  is  a  legal  grant,  with  a  proviso  for  the  benefit  of  all  the  kin^s 
subjects :  (Ex  parU  KSopa,  6  Ves.  600 :)  the  grantee  enters  into  a  contract  with 
the  CroMm,  and  the  grant  is  in  the  nature  of  a  purchase  for  the  public,  (Harmar  v. 
Plants  14  Ves.  132,)  securing  oxdy  to  the  patentee  a  reasonable  benefit,  to  the 
extent  intended  by  the  grant;  (Wmama  v.  WWiamSy  3  Meriv.  160;)  and  the  spe- 
cification must  be  clear  and  sufficient,  or  the  patent  cannot  be  supported.  £7 
parU  FoXy  1  Ves.  &  Bea.  67 ;  I^tu^nary  v.  Jama^  2  Meriv.  451. 

2.  The  disinclination  expressed  by  the  Court,  in  the  principal  case,  to  entertain 
suits  which  may  impose  upon  the  Master  the  duty  of  regulating  the  details  of  a 
theatre,  has  since  been  often  declared;  but  however  great  the  reluctance  naturally 
must  be  to  entertain  a  jurisdiction  so  unmanageable,  the  precedents  are  too  numer- 
ous to  be  overruled :  Ex  narU  Ford,  7  Ves.  618 ;  Waters  v.  Ttn/larj  15  Ves.  24, 
29;  S.  C.  2  Ves.  &  Bea.  304;  Morris  v.  Colman,  18  Ves.  437:  for  it  has  been 
held  it  would  be  too  strong  for  a  Court  of  Equity  to  say,  that  because  it  is  veiy 
difficult,  in  particular  cases,  to  execute  a  covenant  or  a  trust,  or  to  enforce  a  legal 
right,  therefore  the  Court  will  not  attempt  to  overcome  the  difficulties.  Lewis  v. 
Maddodcs,  8  Ves.  157;  Ecai  of  Radnor  v.  Skaflo,  11  Ves.  454;  AdUy  v.  Tht 
WhitskibU  Compamfj  19  Ves.  305.  The  mode  of  dealing  with  such  theatrical 
questions  seems  to  be  the  same  as  that  adopted  with  respect  to  ordinary  paitnei^ 
ships :  if  the  Court  be  compelled  to  take  the  management  of  the  concern  into  iU 
own  hands,  it  will  only  do  so  for  the  purpose  of  winding  up  that  concern  conclu- 
sively. CarUn  v.  Drury,  1  Ves.  &  Bea.  158 ;  Crawshay  v.  Maude,  1  Swanst  528 ; 
(hodnutn  v.  WhxUomb,  1  Jac.  &  Walk.  592. 

(1)  Pod :  the  cases  of  Dmry-lane  Theatre,  Ex  parte  Ford  and  others,  vol.  viL 
617:  The  Opera-House,  Waters  v.  Taylor,  xv.  10:  The  Haymarket  Theatre, 
Morris  v.  Colmian,  xviii.  437.  In  these  cases  the  jurisdiction  was  maintained  on 
the  ground  of  partnership,  and  that  it  was  immacticable  to  bring  all  the  persons 
interested  before  the  Court  See  Pearson  v.  Bekhier,  post,  iv.  627,  and  the  note 
in  page  628. 
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JACKSON,  Ex  parte. 

[1790,  Apmi.  20.] 

A  SOLE  trader  indebted  by  bond  took  in  a  nominal  partner,  but  without  fraud :  two 
years  after  the  partnenmp  failed:  that  separate  aebt  not  permitted  to  be  proved 
under  tihe  joint  commission,  unless  somewing,  as  payment  of  interest  to  both, 
to  make  the  peitnership  liable ;  for  which  very  litde  would  be  sufficient 

Weldon  a  trader  died  indebted  to  Jackson,  leaving  all  his  per- 
sonal property  to  his  widow.  After  his  death  the  widow  carried  on 
the  trade,  and,  having  borrowed  another  sum  from  Jackson,  in  1787 
gave  him  a  bond  for  the  whole.  Afterwards  she  took  into  the  trade 
her  son,  being  a  minor,  and  her  nephew  Weldon  Gordon,  who  be- 
fore was  her  servant  The  new  partners  did  not  bring  any  property 
into  the  trade :  nor  were  they  to  have  any  of  the  profits  nor  bear 
any  loss ;  but  the  nephew  received  wages  as  before.  The  partner- 
ship lasted  almost  two  years,  till  in' December,  1789,  a  commission 
of  bankruptcy  issued  against  the  widow  and  nephew,  but  not  against 
the  son.  The  petition  was,  that  Jackson  might  be  at  Uberty  to 
prove  his  debt  and  receive  dividends  under  the  joint  commission ;  the 
OHnmissioners  having  refused  to  allow  him. 

Mr.  MdksJUld^  for  the  petition.  The  partnership  was  merely 
nominal  ^1) ;  the  nephew  receiving  wages  just  as  before ;  so  that 
she  remained  a  sole  trader ;  and  the  debt  arose  on  her  bond  only. 
There  is  no  separate  estate  from  the  nature  of  the  case. 

Mr.  Mitfordy  for  the  assignees.  We  admit  these  facts ;  the  diffi- 
culty is  to  admit  the  petitioner  as  a  creditor  upon  the  joint  estate ; 
who  is  clearly  a  separate  creditor  from  the  instrument,  he  took  as  a 
security. 

Lord  Chancellor  [Thurlow].  They  have  dealt  ostensibly  as 
partners  a  great  while.  I  am  afraid  of  breaking  in  upon  the  prin- 
ciple. The  petitioner  ought  to  have  taken  care,  when  he  saw  them 
going  into  this  partnership.  All  the  creditors  must  have  brought  ac- 
tions against  the  partners.  It  is  a  hard  case  ;  and,  if  it  had  been 
sudden,  would  have  been  excessively  so.  But  here  two  years  have 
elapsed  since  the  partnership ;  besides  I  do  not  know,  that  he  was  ig- 
norant of  it :  indeed  there  is  no  pretence  for  saying,  that  he 
was.  The  *  nephew  has  been  hable  to  the  debts  of  the  [  *  132  ] 
trade ;  so  that,  if  any  accident  had  given  him  a  fortune,  he 
must  have  paid  those  debts.  I  cannot  upon  a  sudden  draw  a  satisfac- 
tory line,  which,  I  am  afrsdd,  would  be  arbitrary,  and  shake  the  prin- 
ciple. I  cannot  apply  it  to  this  particular  case ;  but  must  direct,  that 
all  the  creditors  may  come  upon  the  widow  only.  I  cannot  invent  a 
good  principle  to  decide  it.  There  are  ostensibly  joint  effects.  It 
was  intended  probably  to  transfer  the  trade  to  the  nephew  and  son, 
when  the  latter  should  be  of  age,  and  capable  of  managing  it.     I  do 

(1)  Ex  parte  fVatsan,  past,  vol.  xix.  459. 
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not  see  any  ground  of  fraud.  J  must  take  it,  that  his  skill,  and  dili- 
gence in  the  trade  were  looked  upon  as  an  equivalent  for  making 
him  a  partner.  In  order  to  do  this  I  must  declare  this  man  no  tra- 
der, and  consequently  no  bankrupt ;  that  the  trade  was  carried  on 
by  the  widow  alone,  and  that  he  had  nothing  to  do  with  it ;  for 
while  I  keep  up  the  joint  conunission,  I  cannot  grant  this  application; 
and  know  no  other  way,  than  by  saying  the  nephew  was  raly  a  ser- 
vant and  consequently  no  trader.  If  I  can  come  at  in  any  manner, 
I  will.  For  that  reason  I  asked,  if  any  interest  liad  been  paid  upon 
that  bond  by  both :  for  if  so,  I  should  have  considered  it  as  adopt- 
ing the  debt,  and  making  the  partnership  liable  to  it  Then  I  could 
do  it  consistently  with  the  principle.  If  they  have  in  any  way  con- 
sidered the  debt  as  a  joint  debt,  I  will  understand  it  so,  as  it  ought 
to  be ;  for  if  one  man  having  debts,  takes  another  into  partnership 
with  him,  a  very  little  matter  respecting  those  debts  will  make  both 
liable,  (a)  Let  it  stand  over  to  see,  if  you  can  fasten  it  in  any  way 
upon  both,  which  I  should  be  glad  to  do. 

1.  The  doctrine  laid  down  in  tills  case,  namely,  that  slight  circumstances  wiU 
authorize  an  inference  that  a  partnership  has  adopted  as  a  joint  debt  what  wbb 
^iffinally  the  separate  debt  of  one  partner,  was  mlly  assented  to  in  JBx  parte 
WSUams^  Buck,  16;  and  an  analogous  decision  was  made  in  Ex  parte  IVetnum, 
Buck,  474.    See  also  Ex  parUPeeU,  6  Yes.  604,  and  Exparte  Bm^orma^  8  Yes. 

2.  As  to  the  distinction  between  a  nominal  and  a  dormant  partner,  and  the 
grounds  of  the  liabiliQr  of  each  to  the  debts  of  the  trade,  see  Exparte  Wai$on^  19 
Yes.  461,  KoAypoHy  note  1  to  £r  parte  Hamper,  17  Y.  40a  Whether  that  re- 
sponsibilitv  can  in  any  case  be  incurred  by  a  minor,  may  be  doubted.  See,  ante, 
note  S  to  fnadnson  v.  Stafford,  1  Y.  32. 

(a)  A  new  partner,  coming  into  an  existing  firm,  will  not  be  liable  in  respect 
to  debts  contracted  by  tiie  firm  previously  to  liis  entering  it  But,  although  this 
is  the  clearly  established  doctrine,  yet  it  does  not  follow,  tiiat  an  incoming  part- 
ner may  not  become  liable  for  sucn  debts,  by  expressly  assuming  them  upon  a 
proper  consideration,  or  otherwise  dealing  wifli  the  creditor  in  such  a  manner,  as 
to  create  an  implied  obligation  to  pay  the  same  in  common  with  the  old  finn. 
The  presumption  of  law  is  against  any  such  liability ;  but  the  presumption,  like 
many  others,  may  be  removed  by  satisfactory  proof  of  the  contrary  intention  and 
agreement  See  Story,  Partnership,  §  1^,  §  368,  and  cases  cited ;  Vere  v.  Miyt 
10  Bam.  &  Cresw.  289;  Kirwan  v.  Kurwan,  2  Cromp.  &  Mees.  617;  KeUikim  v. 
Durku,  1  Hoffm.  528 ;  Eaton  v.  Taylor,  10  Mass.  54. 
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MORRIS,  Ex  parte. 
[1790,  Ap&u.  20. ...  &  C.  3  Bro.  C.  C.  79.] 

Upoif  a  bankraptcT,  there  being  a  surplus  after  dividing  to  the  amount  of  the 
whole  principal  with  interest  to  the  suing  out  of  the  commission;  subsequent 
interest  ordered  on  petition  of  bond  creditors  saving  just  allowances:  and 
Commissioners  might  give  it  without  order;  and  need  stop  at  nothing  but  want 
of  assets.    But  no  compound  interest  aUowed.  (a.) 

Costs  reftised. 

Petition  by  bond  creditors  of  a  bankrupt  for  interest  upon  their 
debts  subsequent  to  the  suing  out  the  commission,  and  an  order  of 
reference  to  the  Master  to  compute  it.  They  had  received  under 
the  commission  their  whole  principal,  and  interest  to  the  time  of 
suing  it  out. 

*  Mr.  Mansfield  for  the  petition.    There  are  many  more  [  *  133  ] 
debts  due  to  the  bankrupt  to  be  called  in ;  and  the  effects 
will  be  fully  sufficient. 

SoKciiar  General  [Sir  John  Scott]^  contra.  There  must  not  be 
a  computation  of  interest  upon  interest. 

Lord  Chancellor  [Thurlow].  No(1):  the  whole  must  be 
computed  as  running  interest ;  but  it  must  be  saving  the  bankrupt's 
just  allowances.  I  think,  the  Commissioners  might  go  on  to  do  it 
without  an  order  of  the  Court.  It  was  disputed  in  Evanses  Case  (2), 
because  the  question  there  was,  whether  the  interest  should  be  com- 
puted beyond  the  penalty  of  the  bond ;  but  I  should  think,  nothing 
need  stop  the  Commissioners  but  the  idea,  that  the  bankrupt  has  not 
sufficient  assets. 

Mr.  MUford  mentioned  a  case  ex  parte  Ridge,  1783,  in  which  a 
similar  order  was  made. 

Lord  Chancellor.  Then  take  the  order :  but  I  will  not  give 
the  costs  of  the  application. 

Bt  statute  6  Gea  IV.  c.  16.  s.  132,  all  debts  due  from  a  bankrupt  which,  pre- 
viously to  the  act  cited,  were  b  v  law  entitled  to  cany  interest  in  case  of  a  surplus, 
are /&k  to  receive  interest,  at  the  rate  reserved  or  by  law  payable,  on  such  debts ; 
and  in  case  a  surplus  shall  then  remain,  all  other  creditors  are  entitled  to  interest, 
from  the  date  of  proof,  at  the  rate  of  42.  per  cent  For  a  qualification,  however, 
of  this  rule,  when  a  question  arises  between  separate  and  joint  creditois,  see  Ex 
parte  Ckrkej  4  Ves.  678,  and  the  note  to  that  caae^pasl. 


(a)  When  compound  interest  is  allowed,  see  otife,  99,  notes  to  Waring  v. 

(1)  Waring  v.  Cwd^  and  the  note,  oitie,  99. 

(2)  Bnm&f  v.  Gocidertj  1  Atk.  75.    See  past,  170.    Ex  parte  MSOs,  vol.  ii. 
295.    Ex  parte  CUarkt,  iv.  ^PHf.    Ex  parte  Ruvt,  ix.  588. 
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STANDEN  V.  EDWARDS. 
[1790,  April  24.] 

Aftbr  verdict  on  issue  directed,  new  trial  on  account  of  having'  farther  evidence 
to  produce  refused ;  there  being  no  fraud  or  surprise,  but  the  evidence  having 
been  kept  back  by  the  party  applying:  though  the  Court  was  much  dissatisfied 
with  the  verdict  (a) 

A  father  coming  to  bastardize  his  own  issue  is,  though  a  legal,  a  very  suspicions 
witness,  [p.  134.] 

Devise  of  a  real  estate  to  be  sold ;  and  the  produce  with  the  res- 
idue of  the  personal  estate  as  to  one  moiety,  subject  to  a  life  interest 
in  his  wife  and  her  power  of  appointment,  for  all  the  legitimate  chil- 
dren of  Charles  Standen  Uving  at  his  death  (1).  Standen,  after  co- 
habitation for  seven  years  under  one  marriage,  married  again  during 
the  Ufe  of  his  first  wife.  There  were  children  by  both  marriages. 
Upon  an  inquiry  directed  by  the  Lord  Chancellor  the  Master 
reported  Charles  Standen,  who  was  a  son  by  the  first 
[  *  134  ]  marriage,  ^  to  be  the  only  legitimate  child.  Upon  an  issue 
directed,  Charles  Standen  to  be  Plaintiff,  he  obtained  a 
verdict.  The  question  as  to  his  legitimacy  depended  on  a  doubt 
as  to  the  due  publication  of  banns  previously  to  the  first  marriage. 
The  only  evidence  produced  to  impeach  the  first  marriage  was  the 
father  and  the  register.  A  motion  had  been  made  for  a  new  trial 
upon  the  ground,  that  there  was  more  evidence  to  impeach  the  first 
marriage,  than  had  been  produced ;  but  no  circumstances  of  fraud 
or  surprise  were  laid. 

Mr.  Abbot  mentioned  the  point,  as  standing  for  the  consideration 
of  the  Lord  Chancellor ;  and  in  support  of  the  verdict  said,  that  no 
other  evidence  had  been  offered  at  the  trial. 

Lord  CniiNCELLOR  [Thuhlow].  I  spoke  to  Lord  Kenyon 
about  it ;  and  am  left  just  where  I  was  before.  I  had  no  doubt  in 
my  own  mind,  that  the  second  marriage  was  good,  and  the  first  bad : 

(a)  On  a  feigned  issue,  directed  by  the  Chancellor,  the  application  for  a  pew 
trial  must  be  made  in  Chanceiy ;  as  well  where  the  point  relates  to  the  admissi- 
bility of  evidence,  as  on  other  grounds ;  and  it  is  in  the  discretion  of  that  Court, 
to  CTant  or  refuse  a  new  trial  of  an  issue  directed  to  be  tried  at  law.  It  is  stated 
by  Mr.  Tidd,  that,  in  an  action  brought  under  the  Chancelloi^s  ordtr^  the  applica- 
tion for  a  new  trial  may  be  made  eiuer  in  Chanceiy,  or  in  the  Court  where  the 
action  is  depending.  2  Tidd,  Practice,  913,  and  cases  cited.  But  it  would  seem 
as  if  it  should  be  made  to  the  Chancellor,  that  is,  to  the  same  jurisdiction  whicli 
directed  the  issue.  1  Barbour,  Ch.  Prac.  455.  Foittnar  v.  AgeSj  2  Sim.  319; 
Beece  v.  iZeece,  1  My.  &>  Craig,  372. 

But  a  new  trial  is  very  rarely  granted  for  the  default  or  omission  of  the  ]»rties, 
their  counsel  or  attorneys,  in  not  coming  prepared  with,  or  going  into  evidence 
which  they  were  apprised  of,  and  might  have  produced  at  the  former  trial.  2  Tidd, 
Prac.  907,  and  cases  cited.  Unless  it  is  shown  that  there  has  been  some  surprise 
or  fraud  upon  the  party  applying.  1  Barb.  Ch.  Prac.  457.  By  the  English  prac- 
tice the  application  for  a  new  tnal  of  an  issue  must  be  made  before  ihe  hearing* 
But  it  has  been  allowed  to  be  made  in  New  York  at  the  hearing  upon  the  eqni^ 
reserved,  .^pthorp  v.  Camdock,  2  Paige,  485 ;  Van  Ma  v.  Hunter,  5  Johns.  Ch.  15* 

(1)  The  will  is  stated  particularly,  jim<,  vol.  ii.  589. 
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but,  as  it  depended  on  circumstantial  evidence,  I  thought  it  a  proper 
case  for  the  consideration  of  a  jury.  There  was  evidence  on  both 
sides.  The  non-production  of  any  farther  evidence  did  not  proceed 
firom  the  imposition  or  control  of  the  Court,  but  from  the  discretion 
ot  ne^ect  of  the  parties  themselves ;  and  in  that  case  I  cannot  decide 
against  the  common  rule  of  this  Court,  not  to  grant  a  new  trial 
unless  upon  circumstances  of  fraud  or  surprise.  It  is  wonderful,  that 
in  this  case  no  circumstances  of  that  kind  can  be  alleged.  I  wish, 
that  could  be  shown ;  for  the  justice  of  the  case  calls  loudly  for 
re-examination.  Here  is  a  whole  family  rendered  illegitimate  by  a 
mere  accident.  Yet  certainly  a  father  coming  to  bastardize  his  own 
issue,  though  a  legal  witness,  comes  forward  under  a  cloud  of  sus- 
picions (a).  But  what  weighs  with  me  now,  is  the  rule  of  Court ; 
on  account  of  which,  unless  you  show,  that  there  has  been  some 
surprise,  I  can  do  nothing  in  it ;  for  I  cannot  permit  parties  to  keep 
back  their  evidence  at  the  trial  in  order  to  bring  it  forward  after- 
wards, and  to  try  it  again  with  more  advantage. 

June  Ist.  The  Solicitor  General^  [Sir  John  Scott\y  again  moved 
for  a  new  trial  upon  affidavits :  but,  as  they  contained  nothing  new, 
and  did  not  state  any  fraud  or  surprise,  the  motion  was  refused  im- 
mediately. 

Nov. '25th.    The  Attorney  General,  for  the  Plaintiff  at 
*  law  Charles  Standen,  moved  for  the  costs  of  the  isssue.    [  *  135  ] 

Lord  Chancellor.      Whether  costs  are  to  be  paid,  or 
any  thing  else  is  to  be  done,  ought  to  come  on  upon  &rther  direc^ 
tions,  not  by  motion. 

Mr  Abboty  for  the  motion.  Plaintiff  at  law  could  not  bring  it  on, 
because  they  never  would  make  him  a  party  to  the  suit. 

Solicitor  General  contra.  He  is  not  a  party,  because  he  was  not 
so  at  first ;  but  went  before  the  Master,  though  not  a  party,  claiming 
to  be  a  legitimate  child.  After  he  had  obtained  a  verdict,  I  moved 
for  a  new  trial  upon  very  strong  grounds.  That  is  not  yet  determined. 
If  the  Court  decides  against  a  new  trial,  we  must  make  him  a  party, 
because  he  has  proved  himself  legitimate ;  but  not  if  it  is  granted. 

Lord  Chancellor.  1  remember  the  case.  The  question, 
whether  there  shall  be  a  new  trial,  must  be  first  determined. 
A  very  strong  ground  was  laid  for  it;  if  there  had  not  been 
one  of  the  strongest  against  it,  which  is,  that  a  party,  having  evidence 
in  his  possession,  would  not  produce  it ;  but  for  that  I  should  have 
granted  a  new  trial :  for  though  I  cannot  give  an  opinion  of  the 
verdict,  I  am  very  certain,  the  merits  have  not  yet  been  before  the 
Court.  It  would  be  extremely  dangerous  to  let  parties  keep  evidence 
in  their  pockets,  and  then  say,  that,  if  produced,  it  would  have  such 
an  effect.     The  question  is  only,  whether  I  can  allow  them  to  take 

{a)  It  is  said  that  either  of  the  parents  is  competent  to  prove  the  bastardy  of  a 
chilo  for  want  of  a  le^  marriage,  although  such  evidence  is  open  to  much  ob- 
servation. 2  Starkie,  Evidence,  Kii).  It  is  also  said  that  the  sole  evidence  of  the 
mother,  a  married  woman,  shall  not  be  sufficient  to  bastardize  her  child.  Ibid 
note.    But  see  Canton  v.  BtnOty,  II  Mass.  441 ;  BowUa  v.  Bingham,  2  Munf.  442. 
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advantage  of  it  without  laying  down  a  rule,  that  will  introduce 
fraud.  It  ought  to  be  tried  again,  if  this  had  happened  by  aoddent, 
and  not  ex  praposito ;  that,  having  the  evidence,  they  did  not  chooee 
to  produce  it.  I  certainly  did  not  decide  it  I  wanted  a  ground, 
upon  which  I  could  grant  a  new  trial  without  introducing  a  rule, 
that  would  enable  parties,  who  meant  fiuudulently,  to  keep  back 

their  evidence,  and  then  say,  they  have  more  witnesses. 
[  *  136  ]  I  should  be  *  much  inclined  to  grant  it  upon  a  dedaration, 

that  the  evidence  was  not  kept  back  ex  proposito ;  oih&i^ 
virise  nothing  ought  to  induce  me.  I  should  be  very  sorry,  €or  the 
sake  of  doing  justice  in  one  particular  case,  to  introduce  such  a  rule. 
But  if  you  can  lay  a  ground,  under  which  I  can  possibly  do  it,  I 
wiU  (1).  

1.  The  omission  of  a  legal  defence  is  no  ground  for  claiming  relief  in  Equity. 
fFcat  V.  Harwood,  14  Ves.  31 ;  Bateman  v.  mUoty  1  Sch.  &  Lef.  204.  Upon 
principles  analogous  to  those  laid  down  in  this  case,  if  a  party  has  omitted,  upon 
the  first  examination  of  a  witness,  to  put  the  proper  inteirogatories  to  him,  and 
the  omission  has  not  been  quite  unintentional,  (Cox  v.  ^^Uifighean,  Jacob's  Rea 
341,)  but  any  thin?  like  management  can  be  suspected,  he  wm  not  be  permitted, 
after  he  has  got  ue  original  deposition  before  him,  to  put  new  interrogatories, 
when  he  sees  where  the  case  pinches :  the  least  he  ought  to  lose,  it  has  been  said, 

is  the  benefit  of  that  examination.   Sandford  v. ,  1  Ves.  Jun.  399.    And 

not  only  where  the  non-production  of  evidence  has  arisen  from  the  discretion,  or 
the  neglect,  of  the  parties  themselves,  (as  in  the  principal  case,J  but  when,  upon 
an  issue  directed  out  of  Chancery,  evidence  has  been  tenderea  and  improperly 
rejected  at  law,  still,  if  the  conscience  of  the  Judfire  in  the  Court  of  Equity,  be 
satisfied  that,  upon  the  whole  record,  (notwithstanding  such  unadvised  rejection 
of  evidence  which  ought  to  have  been  received,)  justice  has  been  done,  a  new 
trial  will  not  be  granted.  Han^mn  v.  Han^paon,  3  Ves.  &  Bea.  43 ;  Boaik  v. 
Blunddl,  19  Ves.  503;  Pemberton  v.  PtmberUniy  11  Ves.  52;  Tht  Warden  and 
Jkftnor  Canons  of  51C  PauPs  v.  Morris,  9  Ves.  168 ;  Head  v.  Head,  1  Turn.  142: 
Btdlen  v.  McfuU,  2  Price,  492 ;  &  C.  4  Dow.  331. 

2.  See  the  final  decision  of  this  case,  under  ^e  title  of  SUmden  v.  SHandmj 
2  Ves.  Jun.  589.    See,  also,  the  notes  to  that  case,  posL 

(1)  Mr.  Beames  has  kindly  communicated  from  a  hs.  note  of  Lord  Colchester, 
that  a  new  trial  was  afterwards  granted.  Upon  new  evidence,  and  to  satisfy  the 
conscience  of  the  Court,  new  trial  granted,  tnouffh  the  Judge  certified  in  favor  of 
the  verdict:  but  it  would  be  otherwise  at  law.  Stace  v.  McSbhoi,  2  Ves.  552.  See 
Pemberton  v.  Pemberton,  post,  vol.  xiii.  290. 

Exhibits  being  found  forged,  the  party  not  allowed  to  saj^,  they  are  immaterial, 
and  to  go  into  other  evidence ;  but  the  verdict  is  decisive.  jKbnp  v.  MadanL 
2  Ves.  ^9. 
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BUTLER  V.  EVERY. 
[1790,  Mat  5. ...  &  C.  3  Bro.  C.  C.  8a] 

To  a  charge  in  the  bill,  that  A.  died  seised  in  fee  of  estates  in  Derbyshire  and 
elsewhere,  plea  of  fine  of  all  'the  estates  charged  in  the  bill,  and  of  which  A. 
died  seised  in  fee,  sufficient,  without  averments  that  they  were  in  Derbyshire, 
and  none  elsewhere.  €k)urt  will  not  intend,  that  there  are  advowsons,  merely 
because  mentioned  in  the  fine. 

Fines  are  levied  by  all  descriptions  of  names  to  take  in  every  thinff :  and  no  objec- 
tion, that  inj  thing  described  was  not  really  included,  [p.  138.] 

The  bill  was  for  an  account  of  the  rents  and  profits  of  all  the 
estates,  of  which  Sir  John  Every  died  seised,  and  for  a  discovery  of 
Defendant's  title.  It  charged,  that  Sir  John  Every  in  1779  died 
seised  in  fee  of  several  estates  in  Derbyshire  and  elsewhere,  and 
intestate :  that  he  left  no  heirs  ex  parte  patema :  that  Plaintifi*  was 
heir  ecc  parte  matema :  that  upon  the  death  of  Sir  John  some  person, 
having  no  right,  entered,  claiming  as  heir  ex  parte  patema,  and  call- 
ing himself  Sir  Edward  Every ;  from  whom  Defendant  claimed. 
Defendant  pleaded,  that  upon  Sir  John's  death  Sir  Edward  entered 
upon  the  lands,  messuages,  farms,  &c.  claiming  as  heir  at  law  of 
Sir  John,  and  was  thereof  forfeited  (1):  that  in  1780  a  fine  with 
proclamations  was  levied  between  Cooke,  demandant,  and  Sir  Ed- 
ward Every,  deforciant,  of  all  the  estates  charged  in  the  bill,  and  of 
all  the  estates  of  inheritance,  of  which  Sir  John  died  seised  in  fee : 
non  claim  for  five  years :  that  Sir  Edward  died  in  1785 ;  and  De- 
fendant had  been  in  possession  ever  since.  The  plea  came  on  to  be 
aiigued  at  the  Sittings  before  Hilary  before  Mr.  Justice  Buller  and 
two  Masters  sitting  for  the  Lord  Chancellor;  when  two  formal 
objections  were  made  to  it:  first,  that  in  stating  the  entry  of 
Sir  Edward  after  the  death  of  Sir  John,  the  plea  omitted  the 
word  "said"  before  the  words  "lands,  messuages,  &c.:"  sec- 
ondly, that  in  stating  the  fine  levied,  &c.  the  word  "  said  " 
*was  omitted  before  the  name  of  Sir  Edward  Every.  [*137  ] 
Mr.  Justice  Buller  was  of  opinion,  that  the  word  "  said  " 
or  "  same  "  was  implied  upon  the  whole ;  but,  one  of  the  Masters 
entertaining  some  doubts,  it  was  agreed,  that  the  plea  should  be 
amended  in  those  particulars;  which  was  done  accordingly.  It 
came  on  again  upon  other  objections  to  it. 

Mr.  l^tjfard  and  Mr.  Johnson,  for  Plaintiff.  This  plea  is  still 
defective  both  in  substance  and  form.  It  is  to  the  discovery  of  all 
the  material  parts  of  the  bill,  to  put  an  end  to  the  claim  of  Plaintiff, 
Defendant  sets  up  a  strict  legal  bar ;  namely,  a  fine  and  non-claim 
for  five  years ;  by  which  the  statute  has  attached  upon  it.  That 
plea  must  be  judged  strictly.     It  is  incumbent  upon  Defendant  to 

(1)  It  appears  in  DohiOH  v.  Leadbetler,  pest,  vol  xiii.  230,  that  this  plea  had  not 
a  distinct,  positive,  avennent  of  seisin ;  and  for  want  of  such  averment  the  same 
plea  is  there  over-ruled.  But  both  Lord  Thurlow  and  the  counsel  appear  to  have 
conceived,  that  this  plea  did  contain  a  sufficient  general  averment  of  seisin. 
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show  that  it  is  impossible  for  Plaintiff  to  set  up  a  claim  in  any 
way  to  any  part  of  this  estate.  The  plea  ought  to  state  fully,  that 
the  estates  in  the  bill  mentioned  were  conveyed  by  the  fine :  but  it 
does  not  state  the  county,  in  which  the  fine  was  levied.  The  cha^ 
in  the  bill  is,  that  Sir  John  Every  died  seised  of  lands  in  Derbyshue 
and  elsewhere ;  and  there  are  no  averments  in  the  plea,  that  the 
lands,  of  which  the  fine  was  levied,  were  there,  or  that  there  were 
none  elsewhere.  In  one  part  the  fine  is  not  a  bar ;  part  of  the 
estates,  of  which  the  fine  was  levied,  consisted  of  advowsons  in 
gross:  Defendant  alleges  no  presentation,  and  consequently  no 
seisin,  without  which  a  fine  cannot  operate ;  therefore  as  to  them  it 
cannot  operate  as  a  bar ;  and  then  the  plea  being  entire  must  be 
over-ruled:  for  it  is  to  the  discovery  of  the  pedigree  and  every 
thing.  If  therefore  Plaintiff  is  entitled  to  a  discovery  of  these  ad- 
vowsons, the  plea  cannot  stand. 

Mr.  Mansfield  and  Mr.  Ghraham,  for  the  plea.  No  such  thing 
appears  upon  the  bill,  plea,  or  answer,  as  an  advowson  in  grow. 
The  fine  was  levied  of  the  manors  of  three  different  places ;  and 
the  advowsons  were  appendant  to  two  of  those  manors ;  but  there 
is  not  a  word  of  an  advqwson  in  gross.  As  to  the  other  objection ; 
here  is  a  fine  levied  of  all  the  land  of  Sir  Edward  Every.  It  is 
pleaded  exactly  as  in  pleading  at  law.  To  what  purpose  should  the 
county  be  mentioned  ?  Plaintiff  states,  that  Sir  John  died 
[  *  138  ]  seised  in  fee  of  *  estates  in  Derbyshire  and  elsewhere: 
the  answer  is,  that  a  fine  was  levied  of  all  such  premises, 
as  he  died  seised  of,  and  as  are  charged  in  the  bill.  It  must  be  to 
be  sure  upon  writs  of  covenant,  which  might  be  different,  if  there 
were  different  counties ;  but  here  only  one  is  mentioned  in  the  l»n ; 
and  the  plea  mentions,  that  one  fine  was  levied  of  all  the  estates 
mentioned  in  the  bill,  and  of  all  the  estates  of  inheritance  of  which 
Sir  John  died  seised  in  fee.  All  the  averments  amount  to  saying, 
there  were  no  lands  except  in  Derbyshire. 

Reply.  Their  saying  "all  he  died  seised  of"  is  an  admission, 
that  part  was  in  Derbyshire,  and  part  elsewhere ;  consequently  that 
one  fine  must  have  been  erroneous ;  for  a  single  fine  cannot  operate 
<Mi  any  other  county  than  that,  in  which  it  was  levied. 

Lord  Chancellor  [Thurlow].  Why  did  you  not  take  issue  on 
that  part  of  the  plea,  which  says,  the  fine  was  levied  of  all  Sir  John 
died  seised  of?  Suppose  Defendant  had  begun  by  saying,  all  the 
lands,  he  died  seised  of  were  in  Derbyshire ;  and  that  a  fine  was  levied 
of  those  lands ;  and  so  concluded.  The  plea  is,  that  a  fine  was 
levied  of  all  the  lands.  Sir  John  died  seised  of:  and  though  the 
county  is  not  mentioned,  it  leaves  it  to  Plaintiff  to  show,  there 
were  lands  not  covered  by  the  fine.  Is  it  not  tantamount  to  saying, 
that  he  had  no  other  lands,  and  that  the  fine  was  levied  in  the 
county  of  Derby  ?  The  other  would  have  been  the  more  fonnaJ 
way.  As  to  the  advowsons,  defendants  say  generally,  they  were 
seised  of  all.  What  would  you  have  them  say  more  upon  an  ad- 
vowson, than  that  they  entered,  and  were  thereof  seised?    They 
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need  not  allege  a  presentation.  Defendant  avers  entry  and  seisin 
of  all,  that  is  mentioned  in  the  bill ;  and  then  Plaintiff  would  pick 
out  of  the  catalogue  of  all  the  different  descriptions  contained  in  . 
the  fine.  I  do  not  know  even,  that  there  is  an  advowson.  Fines 
are  levied  by  all  the  descriptions  of  names,  that  can  be  thought  of, 
in  order  to  take  in  every  thing.  It  does  not  follow,  that  there  is  a 
Court  leet  or  a  Franchise,  because  they  are  mentioned  in  the 
fine.  The  fine  will  cover  it,  if  there  is ;  and  there  is  no  harm,  if 
there  is  not.  Upon  this  objection  the  only  question  is,  whether  I 
can  intend,  that  there  are  advowsons,  upon  the  single  circumstance 
of  advowsons  being  mentioned  in  the  fine ;  and  that  was  never  in- 
tended yet.     I  think,  the  plea  must  be  allowed. 

A  sTKicTLT  legal  bur  should  be  pleaded  in  Equity  with  equal  strictness  as  at 
law :  and  the  avennents  in  the  principal  case  do  not  appear  to  have  been  consid- 
ered sufficient  on  subsequent  occasions :  seisin  should  be  positively  aveired,  in 
order  to  support  a  plea  of  a  fine ;  for,  it  ought  to  be  apparent,  on  the  face  of  the 
plea,  that  the  fine  was  well  levied.  Dobgwi  v.  Leadbeaierf  13  Ves.  233.  Paige 
V.  LeoeTf  2  Ves.  Jun.  450.  An  avennent  of  possession,  and  of  seisin  merely  grow- 
ing out  of  that  possession,  when  the  estate  has  not  been  altered,  will  not  do ;  the 
fi]^  in  such  case  operates  nothing ;  there  is  nothing  to  be  claimed  under  or  against 
it;  the  title  remains  as  before.  Kenneth/  v.  Dalyy  1  Sch.  &  Lef.  378.  £arl  of 
Pomfirei  v.  Lord  Wmdaor^  2  Ves.  Sen.  481.  Upon  these  principles  it  has  been 
long  settled,  that  a  mortgage  cannot  disseise  his  mortgagor,  and  so  gain  a  tor- 
tious freehold ;  but,  if  he  choose  to  enter  (as  he  has  a  right  to  do,)  upon  the  mort- 
gaged premises,  and  take  possession,  such  possession  will  be  consistent  with,  and 
rererred  to,  his  title  as  mortgagee :  and  a  fine  levied  by  him  will  not  bar  the 
moitgagoT.  WeUoi  v.  The  Duke  of  York,  1  Vem.  132;  Shwell  v.  Zoudi,  Plowd. 
373;  jSS^Jfii's  ease,  5  Rep.  124.  So,  a  fine  levied  by  a  mortgagor,  who  is  allowed 
to  remam  in  possession,  will,  on  account  of  the  privity  of  estate,  be  inoperative 
as  aeainst  the  mortgagee.  Focus  v.  Salishtary,  Hardr.  402.  And  a  trustee,  or  a 
purchaser  from  him,  with  notice  of  the  trust,  will  continue  to  hold  in  trust  only, 
notwithstanding  he  may  have  levied  a  fine ;  SUny  v.  Lord  Iftndsor,  2  Atk.  631 ; 
Kermetbf  v.  DtdVf  ubi  supnu  These  general  principles  must,  however,  be  restrict^ 
ed  within  due  bounds ;  common  convenience  points  out  the  propriety  of  making 
abstract  rights  yield,  in  certain  cases,  to  the  more  important  consideration  of  pre- 
venting interminable  doubts,  and  insecurity  as  to  the  titles  to  estates.  The  great 
case  of  Cholmondeley  v.  ClirUon,  2  Jac.  &  Walk.  1,  has  determined,  that  twenty 
years*  possession  of  an  estate  by  a  mortgagee  without  rendering  an  account ;  or 
possession,  for  the  same  period  by  the  mortgagor  without  payment  of  interest,  or 
any  other  acknowledgment  of  the  mortgage  debt,  will  be  a  bar  to  redemption, 
without  any  fine,  and  though  pa3rment  of  interest,  witliin  that  period,  by  the 
person  claiming  to  be  the  mortgagor,  would  be  a  recognition  of  the  title  of  the 
mortgagee,  it  cannot  possibly  be  deemed  a  recognition  of  the  right  or  title  of  any 
other  person  as  the  mortgagor ;  of  course,  the  averment  of  seisin  founded  on  such 
possession,  will,  abundantly,  support  a  plea  of  a  fine  actually  levied. 
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MORRIS  V.  ELME. 

[1790,  Mat  5.] 

Manager  of  estate  in  West  Indies  is  not  to  give  security  faithfully  to  manage. 

Ordered  to  account  for  produce,  and  to  consign  so  far  as  the  management 

requires  it;  but  must  have  a  discretion  as  to  wlmt  to  be  applied  there. 
Receiver  here  gives  security  duly  to  account,  not  for  faithful  management    He 

cannot  set  and  let,  or  make  expenditures  without  application  to  Court:  manager 

in  West  Indies  may. 

Motion  for  an  order,  that  the  manager  of  an  estate  in  one  of  the 
West  India  islands  should  give  security  faithfully  to  manage  the 
estate,  and  to  consign  the  produce  to  persons  in  England  named  in 
a  former  order,  and  making  the  present  appUcation. 

Mr.  Mansfield^  contra.  There  is  no  objection.  But  the  difficulty 
arises,  because  the  officer  never  knew  an  instance,  where  a  manager 
of  an  estate  gave  security ;  and  from  the  difficulty  of  framing  such 
security.  There  are  many  instances  of  security  given  by  consignees  : 
but  the  duty  of  a  manager  is  to  take  care  of  the  estate  abroad ;  and 
a  certain  degree  of  discretion  must  be  given.  The  present  manager 
has  been  so  for  many  years,  much  to  the  benefit  of  the  estate  and 
satisfaction  of  the  parties.  There  must  be  some  discretion  left,  as  to 
what  part  of  the  produce  is  to  be  left  in  the  island  to  be  applied  there. 

Lord  Chancellor  [Thurlow].  Rum  is  for  the  most  part 
sold  there,  I  believe ;  therefore  he  must  either  employ  the  produce 
on  the  island^  or  remit  it  here ;  as  the  nature  of  the  service  requires. 
To  assign,  or  otherwise  account  for  the  produce,  I  take  to  be  the 
proper  form.  As  to  giving  security  faithfully  to  manage,  that  is 
beyond  the  idea,  I  have  entertained  of  it.  .  The  security  given  by  a 
receiver  here  does  not  relate  to  the  fsdthful  management ;  but  he 
gives  security  duly  to  account  for  the  produce  of  the  estate  in  his 
hands.  He  cannot  set  and  let,  or  make  expenditures  (1)  upon  the 
estate  without  an  application  to  the  Court.  A  manager  there  may 
in  the  discretion  given  to  him  make  expenditures.  Perhaps  that 
may  be  a  reason  for  it.  If  the  order  is  that  he  shall  account  for  the 
produce,  the  consignments  will  make  part  of  the  account.  Remit- 
ting here  is  at  the  expense  of  two  and  a  half  per  cent.  You  would 
ruin  the  estate  by  insisting  on  his  remitting  such  part,  as  could  be 
applied  there.  Take  an  order,  that  he  shall  account  for  the  pro- 
duce of  the  estate,  of  what  he  receives,  and  what  he 
[  *  140  ]  *  applies  there ;  and  for  consigning,  so  far  as  the  manage- 
ment of  the  estate  requires  it,  to  the  particular  persons 
named  in  the  former  order  (2). 

The  necessity  of  giving  a  greatter  discretion  to  nfanagfers  of  West  Indian  es- 
tates, than  would  be  allowed  to  the  receiver  of  a  landed  estate  in  this  country ; 

(1)  See  the  note  to  Fletcher  v.  Dodd^  ante,  85.  [As  to  the  giving  of  secu- 
rity, see  1  Barb.  Ch.  Pr.  673;  Cockhum  v.  Rc^hael,2  Sim.  &  Stu.  453;  Bead- 
more  V.  PhUlipayi  M.  &  Sel.  173 ;  Matter  of  the  EagU  Iron  Works,  8  Paige,  385.] 

(2)  Hibbert  V.  Hibhert,  3  Mer.  681. 
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as  well  as  the  different  rule  (founded  upon  the  different  nature  of  4he  subject,) 
with  respect  to  the  priority  of  allowances,  and  lien  for  repayment  of  advances, 
applicable  to  receivers,  consignees,  or  managers  of  West  Indian  estates ;  is  re- 
cognized in  Seoit  v.  A'efMCt,  14  Ves.  444.  A  manager  of  colonial  property  may 
even  be  aUowed  such  reasonable  sums  as  he  has  paid  to  another,  for  managing 
the  estate  during  his  own  absence.  Ibmst  v.  EltoeSj  2  Meriv.  G9.  And  it  rather 
seems,  the  mortgagee  of  a  West  Indian  plantation,  may  himself  act  as  manager, 
and  charge  commission  for  so  doing ;  though  with  respect  to  mortagees  of  estates 
ID  England,  a  stipulation  for  any  such  collateral  advantage  would  be  void.  Cham- 
ben  V.  Golduin,  9  Ves.  271. 


ANONYMOUS. 

*    [1790,  Mat  a] 


IiuuifCTioif  from  farther  digging  a  ditch ;  but  Court  will  not  order  it  to  be  filled 
up  till  after  answer,  (a) 

Motion  for  an  injunction  on  bill  filed  upon  the  4th  of  May.  The 
object  of  the  motion  was  to  compel  the  party  to  put  every  thing  in 
the  same  state,  in  which  it  was  before,  by  filling  up  a  ditch  he  had 
made,  as  well  as  to  prevent  digging  farther. 

Soticiior  General,  [Sir  John  Scott],  for  the  motion,  said  a  similar 
motion  had  been  granted  in  Lard  Byron's  Case  (1)  on  account  of 
the  irreparable  mischief,  he  might  have  done. 

Lord  Chancellor  [Thurlow].  I  will  not  order  him  to  fill  up  this 
ditch  before  answer.  That  would  be  a  great  deal  too  much  to  do. 
Here  is  a  transaction  upon  the  15th  of  March ;  and  you  come  on  4th 
of  May,  and  file  a  bill  for  an  injunction ;  and  probably  have  served  no 
process :  the  consequence  is,  the  party  hears  of  the  injunction,  before 
he  hears  of  the  bill.  I  do  not  like  granting  these  injunctions  on  mo- 
tion. This  ditch  may  be  a  mile  long.  Take  an  order,  that  he  shall 
do  nothing  more  till  answer  or  farther  order. 


It  seems  that  a  subpana  to  answer  should  always  be  served,  if  not  before,  at 
til  events  at  the  time  when  a  special  injunction  is  served.  Momey  GtJimd  v. 
MehoU,  16  Ves.  399 ;  Patridc  v.  Hcarisonj  3  Biown,  477.  And  see,  past,  note  1, 
to  7^  Mayor  of  London  v.  BoU,  5  V.  129.  See  also,  note  3,  to  the  same  case ; 
note  2,  to  Hanson  v.  Gardner,  7  V.  395,  and  the  note  to  Smith  v.  CoUyer,  8  V.  89, 
as  to  the  circumstances  under  which  an  injunction  against  waste,  or  trespasses  in 
the  nature  of  waste,  will  issue. 

(a)  It  seems  to  be  established  that  the  Court  will  not,  upon  motion,  direct  the 
defendant  to  perform  an  act.  fSden  on  Injunctions,  387,  cap.  15.  As  to  injunc^ 
tions  to  prevent  waste  and  trespass,  see  2  Stoiy,  Eq.  Jiuis.  §  909-19 ;  Camp  v. 
Bates,  11  Con.  51 ;  Powers  v.  Heery,  R.  M.  CharL  523;  Amelung  v.  Seekanm,  9 
Gill  &  J.  468;  Murdoch's  case,  2  Bkmd,  461 ;  Tester  v.  fTyse,  3  Bland,  29;  Rob- 
inson V.  Pruunek,  3  £dw.  246.  The  common  injunction  stays  proceedings  at  law 
till  answers,  or  farther  order ;  the  injunction  in  an  interpleading  suit  stays  them 
till  farther  order.    Moort  v.  Usher,  7  Sun.  383. 

(1)  Rohinson  v.  Lord  Byron,  1  Bro.  C.  C.  588. 
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ANONYMOUS. 

[1790,  Mat  6.] 

Plaintiff  cannot  on  motion  dismiss  his  bill  without  costs  on  the  ground,  that  the 
Court  would  have  decreed  according  to  it,  unless  consent  (a) 

Motion  on  the  part  of  Plaintiff  to  dismiss  without  costs,  a  bill  for 
an  injunction  from  taking  judgment  at  law ;  and  for  delivering  up 
deeds  to  be  cancelled. 

Solicitor  General,  [Sir  John  Scott],  for  the  motion.  From  the  facts 
in  the  answer  it  appeared,  that  though,  if  the  suit  had  gone 
[*141  ]  on,  this  Court  would  undoubtedly  have  ordered  the  *delivery 
of  the  deeds,  yet  there  was  a  more  summary  way  of  effecting 
it  in  the  Court  of  King's  Bench ;  who  have  accordingly  ordered  it. 
The  ground  of  the  motion  is,  that  this  Court  would  have  ordered  it. 
Nobody  appears  to  oppose  it. 

Lord  Chancellor  [Thublow].  I  am  afraid,  it  is  beyond  the  course 
of  the  Court.  You  may  set  down  a  cause  upon  biQ  and  answer ;  and 
either  have  a  decree,  or  have  the  bill  dbmissed  with  or  without 
costs  according  to  the  justice  of  the  case.  Though  they  do  not 
appear  to  oppose  it,  yet  if  they  do  not  appear  to  consent,  you  are 
in  as  bad  a  way.  You  may  dismiss  your  bill  with  costs,  if  you 
please  (1).  « 

In  Dixon  v.  Parks,  1  Ves.  Jun.  402,  {the  note  to  which  see,  oo«<,)  Lord  Thurlow 
observed,  he  could  not  conceive  a  case  in  which  the  plaintiff  might  dismiss  his 
bill  without  costs,  unless  by  consent 


M'CAULEY  V.  COLLIER. 
[1790,  Mat  d] 

Qwtre,  whether  affidavit  of  notice  must  state  positively,  that  the  person  served 
acts  as  clerk  in  Court;  or  whether  upon  information  and  belief  is  sufficient 

On  a  special  motion  for  Plaintiff  the  affidavit  of  notice  stated  it 
to  have  been  to  the  person,  '<  who,  as  deponent  is  informed,  and 
believes,  is  Clerk  in  Court  for  Defendant." 

*  — ■ 

(a)  It  is  provided  by  the  Revised  Statutes  of  New  York,  that  a  complainant 
shall  pay  costs  upon  the  dismissal  of  hia  bill  or  petition,  except  in  those  cases 
where,  according  to  the  practice  of  the  Court,  costs  would  not  be  awarded  a&ivBi 
him  upon  a  decree  rendered  oh  the  hearingr.  2  Rev.  Stat  of  N.  York,  613,  §  1- 
In  all  other  cases,  where  no  sp^iil  provision  shall  be  made  by  law,  the  costs  of 
all  suits  and  proceedings  in  equity,  whether  origiiuJly  commenced  in  such  Court, 
or  brought  there  by  appeal,  shall  be  paid  by  such  party  as  the  Court  shall  direct 
4  2 ;  2  Barbour,  Ch.  Prac.  322  i  Matter  o/Henmss, 3  Paige,  111.  See  also  Perim 
v.  Swaim,  2  Johns.  Ch.  475. 

(1)  FukUe  V.  Evans,  1  Cox,  27;  1  Bro.  C.  C.  267.  See  Knox  v.  J9rwn,2  Bro. 
€.  C.  186 ;  Beames  on  Costs,  183, 184, 229 


1790.J  MOTTEUX  9.  MACKRETH.  141 

Lord  Chancellob  [Thurlow].  I  doubt  whether  the  affidavit 
18  not  too  short.  It  ought  to  state,  that  the  person,  on  whom 
notice  was  served,  acts  as  Clerk  in  Court,  and  not  upon  information 
and  belief.  I  think,  that  is  the  form  (1).  It  struck  me,  because  it 
could  be  known  immediately  by  applying  at  the  public  offices.  Let 
the  practice  be  inquired  into.  It  is  only  a  defect  in  form ;  and  the 
only  consequence  will  be  to  amend  the  affidavit.  There  is  no  doubt, 
they  have  had  notice. 


MOTTEUX  t;.  MACKRETH.  [  *  142  ] 

[1790,  Mat  &] 

ETiiyENCE  of  a  Plaintiff  being'  necessary,  and  Defendant  refusing  to  consent  to 
his  examination,  the  bill  on  motion  amended  by  makinffhim  a  Defendant,  and 
replication  withdrawn,  on  tenns  of  costs,  amending  Defendant's  copy,  and 
requiring  no  farther  answer,  (a) 

Motion  to  withdraw  the  replication,  and  amend  the  bill  by  striking 
out  the  name  of  Dallas  as  a  Plaintiff,  and  making  him  a  Defendant^ 
upon  terms  of  amending  Defendant's  copy,  and  not  requiring  any 
fiuiher  answer.  The  bill  was  brought  by  seTeral.  annuitants,  c^f 
whom  Dallas  was  one ;  but  he  was  also  the  only  witness  to  some  of 
the  securities  of  the  annuities ;  and  the  object  of  the  motion  was  to 
obtain  the  benefit  of  his  evidence. 

Mr.  HoUist  opposed  the  motion. 

Lord  Chancellor  [Thurlow].  It  must  be  by  consent;  but 
but  what  can  you  get  by  opposing  it  ?  They  can  attain  the  end  by 
filing  another  bill ;  and  you  will  only  put  them  to  all  that  (expense. 

Mr.  HoUist  The  fact  is,  there  is  no  fund  to  pay  these  annuities; 
and  therefore  it  is  resisted,  because  it  is  probable,  as  that  is  the  case, 
they  will  not  file  another  bill.  Defendant  must  have  the  costs  of  so 
much  of  the  bill,  as  relates  to  Dallas. 

(1)  The  precedents  are  the  other  way.  See  1st  Harr.  Chan.  Pr.  70, 4th  ed.  and 
Hind's  ChwL  Pr.  473. 

{a)  A  Plaintiff  is  considered  an  incompetent  witness  for  his  co-plaintiff,  both  at 
law  and  in  equity,  by  reason  of  his  liability  to  the  costs  of  the  suit,  and  tiierefore 
cannot  be  examined,  except  where  he  is  merely  a  trustee,  and  has  no  beneficial 
interest  in  the  property,  or  by  consent  1  Barb.  Ch.  Pr.  256,  and  cases  cited ; 
Fcreday  v.  fftghhoKk,  4  Russ.  114 ;  Dcojmport  v.  Davemoorij  1  Sim.  &.  Stu. ; 
Helms  V.  Franciscus,  2  Bland,  544.  If,  therefore,  a  plaintittis  desirous  of  having 
the  evidence  of  his  co-plaintiff  at  the  hearin?  of  the  cause,  he  must,  unless  the 
defendant  will  consent  to  his  being  examined,  move  for  leave  to  strike  out  his 
name  as  co-plaintiff,  and  to  make  him  a  defendant  by  amendment  1  Barb.  Ch. 
Prac.  256  ;  Ross  v.  Carter,  4  Hen.  &  Munf.  488.  This  rule  has  been  mider  spe- 
cial circumstances  departed  from  in  Haugham  v.  SandjfSy  2  Sim.  &  Stu.  221.  In 
respect  to  amendments  as  to  parties,  the  Courts  are  more  liberal  than  as  to  other 
amendments.  Mcam  v.  JD^,2  Sim.  &  Stu.  113;  StmOi  v.  Babcock,  3  Sumner, 
410 ;  Garlick  v.  Strong-,  3  Paige,  440 ;  Cock  v.  Evans,  9  Yerger,  287 ;  Coming  v. 
Baxter,  6  Paige,  178 ;  Verplmik  v.  The  MercantiU  ins.  Co.  1  Edw.  46. 
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Mr.  Mansfieldj  for  the  motion,  agreed  to  give  those  costs ;  and 
said,  the  shortest  way  would  be  to  permit  him,  though  a  Plaintiff,  to 
be  examined. 

Mr.  HoUist  said  he  could  not  consent. 

Lord  Chancellor,  [Thurlow],  recommended  him  to  advise  his 
client  to  consent ;  and  made  the  order  de  bene  esse  for  that  purpose. 

Upon  the  1 1th  June  the  order  was  made  as  at  first  moved ;  the 
Defendant  refusing  to  consent  to  the  other  proposal. 

It  is  proposed  by  the  bill  now  (1827)  before  parliament,  for  the  regulation  of 
the  practice  of  the  Court  of  Chancery,  to  establish  some  new  rules  with  respect 
to  the  costs  incurred  in  consequence  of  the  amendments  of  an  original  bill 
According  to  the  present  practice,  the  name  of  an  infant  plaintiff  may,  on  motion, 
be  struck  out,  in  order  to  make  him  a  defendant ;  Temen  v.  ^orman^  11  Ves. 
563 ;  and,  it  should  seem,  he  cannot,  in  such  case,  be  called  upon  to  give  security 
for  costs  previously  incurred ;.  as  an  adult  plaintiff  might  be  required  to  do. 
Lloyd  V.  Mahuimy  6  Ves.  145,  and  see  Walhtr  v.  Easterby,  6  Ves.  613.  See,  also, 
posty  note  4  to  Dixon  v.  Parks,  1  V.  402,  and  note  2  to  Sqidrrd  v.  Sqmrrdf  (re- 
ported anonymously  by  Mr.  Vesey,)  1  V.  409. 


[  *  143  ]  HOCKLEY  v.  MAWBEY. 

[1790,  Mat  12 S.  C.  3  Bro.  C.  C.  82.] 

Testator  ^ve  a  legacy  to  his  son,  an  estate  in  fee  to  a  nephew ;  then  several 
parts  of  his  freehold  estate,  and  a  future  purchase  of  freehold,  to  be  made  with 
part  of  his  personal  properW,  and  all  his  leasehold,  to  his  wife  for  life,  then  to 
nis  son  and  his  issue  lawfully  begotten,  or  to  be  begotten,  to  be  divided  among 
them,  as  he  should  think  fit:  if  he  die  without  issue,  all  as  well  present  free- 
hold and  leasehold,  as  the  estates  to  be  purchased,  to  be  sold ;  the  produce  to 
go  over.  No  part  of  his  present  freehold  and  leasehold,  or  the  estates  to  be 
purchased,  to  be  sold  during  life  of  wife  and  son.  All  the  rest,  residue,  and 
remainder  of  his  property  and  effects  whatsoever  and  wheresoever,  afler  paying 
debts,  &.C.,  to  the  wife.  The  son  is  tenant  for  life:  and  the  devise  over  is 
^ood ;  but  estates  not  mentioned  do  not  pass  by  it 

Heirs  or  issue,  where  intended  to  take  distributively,  must  take  as  purchasers, 
[p.  149.] 

Gift  to  A,  and  his  issue  to  be  divided  among  them,  as  he  thinks  fit ;  the  issue 
have  an  interest  in  all  events ;  and  A.  has  no  authoriQr  but  as  to  the  proportions. 
If  no  appointment  equally.  Where  to  be  divided  among  issue,  the  proportions 
must  not  be  illusory.  "Issue"  will  extend  to  any  remote  degree  as  a  aescrip- 
tion  of  objects  of  the  power  of  A,  to  distribute  among  them,  as  he  thinks  fit; 
but  they  must  all  be  in  existence  during  his  life,  [p.  150.] 

Particular  estate  considered  to  be  given  for  the  sake  of  limitation  over.  Residu- 
ary clause  is  a  mark  of  intention ;  but  not  sufficient  ground  to  say,  it  ^^ 
absolutely  the  intent,  that  there  should  be  something  to  satisfy  it,  [p.  151*] 

John  Russel  by  will  gave  a  legacy  of  lOOOZ.  to  his  son  Richard 
Russel,  and  an  estate  in  fee  to  a  nephew ;  and  then  directed  hjs 
executrix  to  lay  out  2000/.  of  his  personal  property  in  the  purchase 
of  freehold  estates  within  twelve  months  after  his  death.  Those 
estates  to  be  purchased,  four  messuages  in  Johnson's-court,  Fleet- 
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Street,  some  others  in  Bermondsey,  and  the  reversion  of  others  eke- 
where,  (describing  them  all)  and  all  his  leasehold  estates,  he  gave 
his  wife  Rebecca  Russel  for  life ;  and  from  and  inmiediately  after 
her  decease  to  his  son  Richard  Russel  and  his  issue  lawfully  begot- 
ten, or  to  be  begotten,  to  be  divided  among  them  as  he  should  think 
fit ;  and  in  case  he  should  die  without  issue,  he  directed,  that  all,  as 
well  his  present  freehold  and  leasehold  as  the  estates  directed  to  be 
purchased,  should  be  sold ;  and  the  money,  arising  from  the  sale, 
should  be  divided  among  the  children  of  his  brother  Russel,  and  of 
his  sisters  Willis  and  Parks,  equally,  share  and  share  alike.  There 
was  a  subsequent  direction,  that  no  part  either  of  his  present  freehold 
and  leasehold,  or  of  the  estates,  so  directed  to  be  purchased,  should  be 
sold  during  the  lives  of  his  wife  and  son.  All  the  rest,  residue,  and 
remainder  of  his  property  and  effects  whatsoever  and  wheresoever, 
after  payment  of  debts,  legacies,  and  funeral'  expenses,  he  gave  to 
his  wife  for  her  own  use  and  benefit  for  ever ;  and  appointed  her  his 
sole  executrix.  The  wife  enjoyed  under  the  will  for  her  life ;  and 
after  her  death  the  son  enjoyed  for  his  life,  and  died  without  leaving 
issue.  The  will  was  established  by  a  decree.  The  Master  reported, 
that  the  testator  left  other  estates,  besides  those  specifically  mentioned 
in  the  will ;  and  that  the  sum  of  2000Z.  had  not  been  laid  out,  as  di- 
rected by  the  will.  The  cause  came  on  upon  the  report  for  farther 
directions.  The  questions  were,  first :  whether  Richard  Russel  the 
son  took  an  estate  tail  or  for  life  under  this  will :  secondly :  whether 
the  estates,  not  specifically  mentioned,  would  go  to  the  residuary 
legatee ;  or  whether  they  would  be  carried  by  the  word  ^^ present " 
in  the  devise  over:  thirdly,  whether  that  executory  devise,  there 
being  no  preceding  estate  to  support  the  limitation  over 
of  the  estates,  *not  mentioned  before,  as  a  contingent  re-  [  *  144  J 
mainder,  and  the  limitation  over  of  the  personal,  were  not 
too  remote ;  being  limited  after  a  general  dying  without  issue. 

Mr.  Mansfield  and  Mr.  Mitford  for  Plaintiffs  the  children  of  the 
testator's  brother  and  sisters,  and  other  parties  in  the  same  interest. 
The  words  ^<  dying  without  issue  "  cannot  prejudice  these  parties ; 
but  must  be  restrained  to  dying  without  issue  at  his  death ;  though 
he  has  not  used  those  restrictive  words.  From  those  he  has  used, 
it  appears,  he  meant  this  to  take  place  after  the  death  of  his  son  : 
but  to  put  it  out  of  doubt  he  afterwards  directs,  that  there  shall  be 
no  sale  till  after  the  death  of  his  wife  and  son.  So  upon  the  whole 
it  is  simply  a  devise  to  the  wife  for  life,  to  the  son  for  life ;  if  he  had 
children,  then  they  were  to  take  it,  as  he  should  direct ;  or  equally, 
if  no  direction ;  and,  if  no  children,  to  these  nephews  and  nieces. 
As  to  the  word  ^^  present,"  though  the  testator  omitted  by  chance 
to  dispose  of  certain  other  estates,  yet,  unless  there  is  something  to 
restrain  that  word  to  the  particular  estates  before  mentioned,  it  will 
include  all,  of  which  he  was  seised  at  his  death  ;  and  if  so,  these 
nephews  and  neices  are  entitled  to  the  produce  of  them  according  to 
the  directions  of  the  will.  There  is  nothing  to  restrain  that  word. 
A  point  is  made  by  the  answers ;  namely,  that  the  money  arising 
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from  the  sale  was  to  be  divided  among  such  children  of  the  brother 
and  sisters,  as  were  living  at  the  death  of  the  son ;  but  such  a  limi- 
tation to  all  the  children  will  comprise  all  alive  at  the  death  of  tes- 
tator ;  and  will  vest  an  interest  in  those,  who  die  before  the  event 
He  intended  to  provide  for  his  wife  by  directing,  that  particular 
parts  of  his  freehold,  and  all  his  leasehold,  should  go  to  her  for  life. 
In  that  clause,  which  gives  it  over  to  the  issue  of  the  son,  he  could 
not  mean,  they  should  take  by  succession,  because  they  could  not 
so  take :  he  must  have  meant,  they  should  take  as  purchasers.  He 
describes  the  freehold  partially,  and  the  leasehold  by  the  wwd 
"  all ; "  therefore  his  intention  was  not  the  same  as  to  both ;  but  he 
intended  to  take  part  out  of  one,  and  not  out  of  the  other.  If  he 
had  meant  the  same  as  to  both,  he  would  have  repeated  the  same 
words :  by  introducing  new  words,  which  in  their  usual  sense  would 
comprehend  the  whole  of  his  property,  he  declared  a  new 
[  *  145  ]  intention  to  comprise,  what  *was  not  before  disposed  of. 
So  the  subsequent  words  directing  no  sale  are  in  the  same 
extent  applicable  to  all.  But  supposing  the  son  took  an  estate  tail, 
yet  as  he  has  not  suffered  a  recovery,  the  subsequent  limitation 
would  be  good.  As  the  executors  of  the  son  have  admitted  assets, 
that  sum  of  2000Z.  must  be  paid  out  of  his  estate. 

Mr.  Lhyd  for  Mary  Russel,  a  Defendant  in  the  same  interest 
with  Plaintiffs.  The  limitation  of  the  2000Z.  is  clear ;  also  that  of 
the  freehold  estates,  as  no  recovery  was  suffered.  As  to  the  lease- 
hold, he  could  not,  if  it  had  been  freehold,  have  taken  an  estate  tail. 
When  a  testator  gives  an  estate  to  a  person  and  his  issue  lawfully 
begotten,  or  to  be  begotten,  to  be  divided  equally  among  them,  or 
as  devisee  thinks  fit,  nothing  can  be  more  contrary  to  the  intention 
than  to  suppose  him  to  take  an  estate  tail;  for  the  consequence  of 
that  would  be,  that  the  eldest  son  would  take  the  whole  from  him 
by  descent :  but  he  certainly  must  have  intended  from  the  words 
<'  to  be  divided,  &c."  that  two  or  more  should  take.  In  this  case, 
if  the  son  had  left  children,  and  had  made  no  appointment,  his 
children  by  the  words  of  the  will  would  have  taken  this  estate 
equally  between  them.  That  was  determined  by  your  Lordship  in 
Maddoc  V.  Jackson  (1),  2  Bro.  Ch.  Ca.  588,  upon  consideration  of 
the  case  2  Vern.  665,  and  of  Maddison  v.  Andrew  1  Ves.  57 :  and 
I  have  a  manuscript  note,  which  I  have  compared  with  the  Register, 
and  find  it  accurate,  of  a  case  before  the  Lords  Commissioners,  I2th 
February,  1777 :  A.  devised  to  B.  and  his  heirs  male  equally  to  be 
divided  between  them,  share  and  share  ahke :  B.  had  four  children ; 
and  though  the  limitation  was  not  to  him  for  his  life  (2),  yet  the 
Court  thought,  the  true  construction  was  to  give  him  the  interest 
only ;  and  the  principal  to  be  divided  among  his  heirs  male  equally ; 
and  decreed  accordingly.     This  is  in  point  to  show,  the  son  only 

(1)  That  case,  it  has  heen  observed  at  the  Bar,  turned  upon  a  point  wholly 
collateral ;  though  there  was  some  discussion  upon  that,  which  is  the  subject  of 
the  Report 

('2)  Law  V.  DwiSi  Fitz.  112,  cited  by  Ld.  Hardwicke,  Amb.  11. 
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took  an  estate  for  life ;  and  it  is  stronger  than  the  present,  because 
"  heirs  male  "  are  stronger  words,  than  "  issue." 

•  Solicitor  General,  [Sir  John  Scott],  and  Mr.  Selwyn  for  [  *  146  ] 
the  devise  and  executors  of  Richard  Russel,  and  a  grantee  of 
the  wife,  Defendants.  The  son  was  entitled  as  heir  at  law  to  the  wife, 
to  whom  every  thing,  not  particularly  mentioned,  passed  by  the  resid- 
uary clause.  The  word  ^< present"  meant  not  those  estates,  of 
which  he  was  in  possession  at  the  time  of  making  the  will,  as  con- 
tra-distinguished from  that,  directed  to  be  purchased ;  but  only  those, 
devised  to  the  wife  for  life,  remainder  to  the  son.  The  direction, 
that  there  should  be  no  sale,  confirms  that  construction :  for  the 
estates  not  mentioned  were  not  comprised  in  the  wife's  life  estate ; 
if  so,  they  passed  to  her  by  the  residuary  clause ;  and  it  is  very  odd, 
that  he  should  give  that  direction  about  them,  if  he  meant  to  exclude 
them :  and  the  word  "  present "  cannot  ^have  a  greater  extent  in  one 
part  of  the  will  than  another.  In  the  beginning  of  the  will  he  gave 
a  freehold  estate  to  his  nephew,  and  another  to  another  person ; 
which  is  an  additional  reason  to  show,  that  in  using  that  word  he 
meant  only,  what  he  had  mentioned  before,  in  opposition  to  what 
was  to  be  purchased.  Besides  as  to  the  leasehold ;  if  he  had  stopped 
at  the  word  <<  begotten  "  it  would  have  been  an  estate  tail ;  and  the 
limitation  over,  being  of  personalty,  would  be  too  remote :  and  the 
next  clause,  saying,  <<  if  he  dies  without  issue  "  generally,  would  give 
him  an  estate  tail  by  implication ;  and  he  was  aware,  that  <<  issue  " 
WBB  a  more  general  word  than  <<  children ; "  for  in  the  devise  over 
he  has  used  the  latter  word.  He  meant  therefore,  that  those  in 
remainder  should  not  take  till  after  an  indefinite  failure  of  issue  of 
his  son.  Suppose  at  the  son's  death  he  had  left  grand-children,  or 
great  grand-children,  but  no  children  ;  they  would  have  been  objects 
of  his  appointment ;  for  they  would  have  fallen  into  this  description, 
and  he  might  have  appointed  among  them  all,  as  he  thought  proper. 
Let  the  issue  be  ever  so  remote,  they  would  fall  into  this  description 
as  objects  of  his  bounty ;  and  then  it  does  not  fall  within  the  class 
of  cases  alluded  to ;  for  in  those,  it  seems,  the  personal  representa- 
tives of  the  children  would  take ;  and  not  the  children  of  the  chil- 
dren.    There  is  no  case  in  point. 

Lord  Chancellor  [Thurlow].      That  case   before  the  Lords 
Commissioners  is  very  strong. 

•JFor  Defendants.  There  is  no  case  exactly  like  it.  [  *147  ] 
A  great  number  of  the  cases  have  gone  upon  the  word 
"  leaving  "  (1 )  ;  a  great  number  more  upon  the  word  "  then  "  (2)  ; 
which  have  been  constnled  to  mean  at  the  time  of  the  death. 
Neither  of  those  words  is  here ;  therefore  it  is  too  remote,  being 
after  an  indefinite  estate  tail.  There  is  no  case,  where  it  is  said 
upon  the  words  "  issue  lawfully  begotten  or  to  be  begotten  "  gener- 
ally, that  it  means  issue  at  the  time  of  the  death,  because  there  was 


iJ! 


Forth  V.  Chapman,  1  P.  Will.  663 ;  .mifwm  v.  Hutchinson,  3  P.  Will.  258. 
This  construction  of  this  word  was  denied  by  Lord  Hardwicke  in  Beavderk 
V.  Dormer,  2  Atk.  308,  and  Garth  v.  Baldmn,  2  Yes.  661. 
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a  power  of  appointmeDt  among  the  issaey  according  to  the  propor- 
tions of  which  they  were  to  take  (1).  The  drcmnstance  of  his  not 
exercising  that  power,  which  he  had  as  mere  tenant  in  tail,  will  not 
prevent  your  Lordship  from  saying,  that  he  was  tenant  in  tail. 

Mr.  Partridge  and  Mr.  Cfraham,  for  the  heir  at  law.  No  more 
passed  to  the  wife  and  son  under  the  clause,  in  which  the  estates 
were  specifically  mentioned,  than  what  was  so  mentioned.  The 
Court  will  give  effect  to  the  intention,  if  it  can  be  found,  and  to 
every  part  of  the  will,  if  it  can  be  done.  It  spears,  he  had  in  his 
own  mind  suggested  to  himself  what  particular  part,  he  should  give 
to  his  wife  and  son ;  and  therefore  seems  to  have  determined  to 
dispose  of  a  particular  part  of  his  property.  He  must  have  known, 
that  he  had  the  rest  by  him ;  therefore  the  obvious  construction  is, 
that  no  more,  than  what  was  mentioned,  should  pass.  He  seems  to 
have  had  it  in  contemplation  to  provide  for  the  son  during  the  life 
of  the  wife ;  for  he  gave  him  a  legacy  of  lOOOZ. ;  he  also  gave  an 
estate  to  a  nephew :  those  parts  were  in  his  contemplation :  there- 
fore what  was  to  be  divided,  was  certainly  only,  what  was  to  be 
purchased,  and  the  particular  messuages  described.  It  is  not  likely, 
he  intended  a  greater  share  to  the  children  of  his  brother  and  sisters 

than  of  his  own  son.     The  word  ^^ present "  must  be  quali- 
[  *  148  ]  fied  as  applicable  to  the  estates  pointed  out  *  before.     The 

construction  contended  for  by  Plaintiffs  would  make  that 
word  comprise  also  the  estate  given  to  a  collateral  relation  in  fee. 
It  is  clear,  that  there  was  no  specific  devise  to  the  wife  for  Ufe  or  to 
the  son  in  tail  of  the  estates  not  mentioned  before ;  one  of  which 
was  necessary  to  support  the  contingent  remainder  to  those  claiming 
on  the  death  of  the  son.  The  wife  was  not  designed  to  have  a  life 
estate,  except  in  what  was  mentioned,  in  which  she  had  a  life  estate 
expressly ;  and  shall  she  have  it  by  implication  merely  to  support 
this  remainder  ?  But  it  is  said,  it  may  take  effect  by  way  of  execu- 
tory devise,  by  construing  the  words  "  after  the  death  of  the  son 
without  issue  "  to  mean  ^'  issue  living  at  his  death :  "  but  there  is  no 
reference  to  the  time  of  the  death ;  though  the  direction,  that  there 
shall  be  no  sale,  &c.  affords  an  argument,  that  that  was  the  time 
meant :  it  must  therefore  mean  an  unlimited  dying  without  issue. 
,  He  meant,  that  the  son  should  have  nothing  during  the  life  of  the 
wife,  except  the  legacy  given  before,  and  by  directing  that  these 
remainders  should  not  take  effect,  unless  the  son  should  die  without 
issue,  he  meant,  the  issue  should  be  provided  for  after  the  death  of 
the  wife  and  son.  Unless  the  word  "jwc^en^"  is  confined,  the 
whole  of  the  residuary  clause  is  nugatory ;  though  conceived  in  the 
most  general  terms ;  for  he  even  uses  the  word  " effects"  Upon 
the  whole  he  intended  to  parcel  out  the  estates,  he  has  mentioned ; 

(1)  In  Target  v.  Gauntj  1  P.  Will.  432,  the  general  words  ^^  dying  vrUhout 
issue  "  were  confined ;  because  there  was  a  power  of  appointment  among  them. 
For  reference  to  the  numerous  authorities  on  fiiis  subject  see  post,  Everest  v.  GW/, 
286,  and  the  note.  Kirkpatrick  v.  JGrhpatrich,  vol.  xiii.  476 ;  Barhw  v.  Scrftcr,  xvii. 
479 ;  EUon  v.  EasoUy  Donn  v.  Pennyy  xix.  73,  545 ;  1  Mer.  20. 
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as  to  the  rest,  he  is  totally  silent  He  knew,  how  in  technical  words 
to  settle  on  the  wife  what  he  intended  for  her ;  and,  if  so,  it  is  very 
odd,  that  he  should  leave  the  law  by  implication  to  dispose  of  the 
rest ;  which  must  be  the  case,  if  the  word  ^^ present "  is  construed 
the  other  way. 

Rqply  (1).  It  is  impossible  to  give  a  rational  construction  to  the 
whole  of  this  will ;  because  there  is  an  omission,  though  testator 
thought,  he  had  mentioned  every  thing.  It  is  very  odd,  that  he 
should  order  a  part  of  his  personal  to  be  laid  out  for  his  wife  for 
life,  and  yet  give  her  by  the  residuary  clause  an  estate  in  fee  at  the 
same  time.  He  could  not  mean  that  He  meant  to  give  all  his 
real  in  the  same  manner;  but  has  made  an  omission,  which  the 
word  *^ present "  will  supply.  To  the  objection,  that  he  had  given 
other  estates  particularly,  I  answer,  that  that  word  means 
*  all,  he  had  not  disposed  of  otherwise.  The  words  in  the  [  *  149  ] 
residuary  clause  are  general ;  by  which  he  did  not  mean 
any  thing ;  but  thought,  he  had  disposed  of  all  in  the  same  manner. 
The  words  "  die  without  issue  "  generally  would  give  an  estate  tail 
by  confining  the  estate  in  fee;  and  would  therefore  support  the 
contingent  remainder :  but  if  not ;  it  would  do  by  way  of  executory 
devise ;  because  it  must  be  taken  to  mean  issue  living  at  his  death, 
with  reference  to  his  power  of  appointment ;  and  there  is  nothing 
forced  in  this  construction. 

Lord  Chancellor  [Thurlow].  The  question  upon  the  first  part 
of  the  will,  abstracted  from  the  other  question  upon  the  construction 
of  the  word  "present,"  which  I  will  consider  afterwards,  is,  what  es- 
tate the  son  took  in  those  enumerated  articles.  It  is  clear  to  me,  that 
testator  intended,  and,  I  think,  has  pretty  plainly  expressed,  a  con- 
tingency with  a  double  aspect ;  in  one  case  to  the  children  of  the 
son ;  in  the  other  to  the  other  persons  pointed  out ;  to  the  children 
of  the  son  in  one  way ;  to  the  other  parties  in  another ;  viz.  by  set- 
tling it  so  as  to  distribute  it  among  the  great  number  of  persons,  who 
might  come  within  that  description.  The  limitation  to  the  son  and 
his  issue  would  be  an  estate  tail ;  and  perhaps  the  aptest  way  of  des- 
cribing an  estate  tail  according  to  the  statute :  but  it  is  clear,  he  did 
not  intend  it  to  go  to  them  as  heirs  in  tail ;  for  he  meant,  they  should 
take  distributively,  and  according  to  proportions,  to  be  fixed  by  the 
son.  It  has  often  been  decided  in  other  cases  Q2),  besides  those 
mentioned  at  the  bar,  that,  where  there  is  a  gift  in  that  way,  the  par- 
ties must  take  as  purchasers ;  (a)  for  there  is  no  other  way  for  them 

(1)  The  Lord  Chancellor  desired  the  counsel  to  confine  himself  to  the  point 
upon  the  construction  of  the  word  ^presenL^ 

(2)  In  Dot  V.  Laming;  where  one  of  the  grounds  of  decision  was,  that  it  was 
given  distributively,  2  Burr.  1110.  In  Dae  v.  f^yde,  1  T.  Rep.  K.  B.  593,  the 
same  mark  of  intention  prevailed  to  prevent  the  first  devisee  from  taking  the  whole 
term ;  and  the  same  construction  was  made  in  H^tlson  v.  Vatisittart,  Amb.  562 : 
but  in  King  v.  Burchdl,  Amb.  .379,  more  fully  reported,  4  T.  Ren.  B.  R.  296,  n. 
though  the  remainder  was  given  to  the  issue  and  his  and  their  heirs  share  and 
share  alike,  it  was  determined  by  Lord  Henley  to  be  an  estate  tail. 

(a)  By  Stat  3  and  4,  Wm.  IV.  c.  106,  it  is  declared,  that  when  lands  are  dc- 
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to  take.  The  immediate  consequence  of  that  is,  that  Richard  Rus- 
sel  the  son  could  only  take  for  life  ^1)  and  the  consequence  of  that 
is,  that  this  is  a  gift  to  the  wife  for  life,  then  to  the  son  for  bfe ;  and 
after  to  his  issue  in  such  distributive  shares,  as  he  should  appoint 
It  is  then  said,  that  this  may  be  interpreted  to  be  a  gift  to  the  son  in 
tail  with  a  power  annexed  to  raise  a  future  use  upon  it  of  the  des- 
cription mentioned.  As  to  that  I  apprehend,  that,  in  case 
[*  1 50  ]  there  *  had  been  children  of  the  son,  it  was  not  intended  to 
be  left  in  his  power  to  determine,  whether  he  should  or 
should  not  consider  it  as  his  own,  and  raise  a  future  use,  if  he  pleas- 
ed ;  but  the  disposition  gave  an  interest  to  his  children ;  and  a  title 
to  insist  upon  an  estate  in  the  premises  so  given  at  all  events :  and 
then  the  son  has  no  authority  but  as  to  the  proportions,  in  which 
they  were  to  take ;  but  not  to  choose,  whether  any  thing  should  be 
given  to  them  or  not  Then  the  effect  is  like  all  other  gifts  to  per- 
sons in  remainder  capable  of  being  divided ;  but  if  not,  equally :  and 
that  is  the  necessary  consequence  of  the  supposition,  I  mentioned 
before,  that  he  intended  to  vest  an  interest  in  the  children  of  his  son 
independently  of  the  son,  except  as  to  the  proportions ;  and  that 
even  so,  as  that  they  should  not  be  illusory  ^2).  It  was  observed, 
that  the  word  ^^issue"  would  extend  to  grand  cnildren  (3)  or  any  other 
degree  of  kindred,  however  remote.     I  think,  it  would  be  so ;  but 

vised  to  the  heir,  he  takes  as  devisee^  and  not  by  descent;  and  a  limitation  bjr 
deed  to  the  grantor  or  his  heirs  ccgates  a  new  estate  by  purchase.  And  when  an^r 
person  takes  by  purchase  or  will,  under  a  limitation  to  the  heirs  of  the  body  of 
the  ancestor,  the  descent  is  to  be  traced  as  if  such  ancestor  had  been  the  pur- 
chaser.   4  Kent,  Com.  229,  note,  (4th  edit) 

(1)  The  cases  showing^  what  sort  of  intention  is  required  to  prevent  the  opeia^ 
tion  of  the  rule  in  Shdlys  Ccue^  and  how  far  it  can  prevail  for  that  purpose,  are 
collected,  in  1  P.  Will.  4th  edit  142,  n,  [See  also  4  Kent,  Com.  214-33,  and 
cases  cited.  Dotty.  Cunninithamj  1  Bay.  453;  Carr  v.  Porter,  1  JiTCord, Ch, 
60;  Polk  v.  Fom,  9  Yerger,  209;  H&me  v.  Lyetk,  4  Harris  &  J.  431 ;  M'Meif 
V.  Moore,  5  Hammond,  465 ;  Findlay  v.  BiddUj  3  Binney,  139.1 

(2)  1  Ves.  59;  2  Ves.  640;  BovU  v.  Bishop  of  Petaioroughj  poHy  299;  Vanr 
derzee  v.  ^dom,  vol.  ir.  771.  In  Butcher  v.  Butcher,  ix.  382,^1  Ves.  &  Bea.  79, 
all  the  authorities  on  the  subject  of  illusoiy  appointment  are  collected. 

(3)  3  Term  Rep,  K.  B.  372.  [Malcolm  r.  Tmfiior,  2  Russell  &  My.  416. 
"  The  term  issue  may  be  used  either  as  a  word  of  purchase  or  of  limitation^ 
but  it  is  generally  used  by  the  testator  as  synonymous  with  child  or  children. 
4  Kent,  Com.  278,  note,  (4th  edit)  Children,  as  well  as  issue,  may  stand,  in  a 
collective  sense,  for  grand-children,  when  the  justice  or  reason  of  the  case  re- 
quires it  Ibid.  419 ;  Diddnson  v.  ice,  4  Watts,  82.  See  also  IhrU  v.  TaMt, 
Ril.  Ch.  C.  247 ;  Kingsland  v.  Rapelyc,  3  Edw.  1 ;  Carta-  v.  BartaUj  2  Beav.  551  ? 
Rnffy.  Rutherford,  I  Bai.  Eq.  7.  The  word  "  family  "  admits  of  a  variety  of  ajh 
plications,  and  the  construction  to  be  put  upon  it  in  a  particular  will  must  depend 
upon  the  intention  of  the  testator,  to  be  collected  from  the  whole  context  of^ 
will.  BlackweU  v.  Bull,  1  Keen,  176;  Pringle  v.  MePherson,  2  Dessaus.  524. 
The  term  "  children  "  in  its  natural  sense  is  a  word  of  purchase.  Matter  of  San' 
ders,  4  Paige,  293.  The  word  "  representatives"  in  a  will  has  been  construed  to 
mean  "  descendants,"  the  context  of  the  will  requiring  it  SMh  v.  Monro^  6  Sun. 
49.  And  "  legal  representatives  "  to  mean  next  of  kin.  Walter  v.  Makin,  6  Sun* 
148.  For  the  construction  of  the  words  "  without  issue,"  see  ^etcton  v.  (inJBA* 
1  Har.  &  Gill,  111.  See  also  Croxier  v.  Fisher,  4  Russ.  398 ;  Wvrdtrion  v.  Ctm- 
ford,  1  Russ.  &,  My.  407.  For  an  interesting  illustration  of  the  persons  entitlea 
to  take  under  words  of  general  description,  see  2  Story,  Eq.  Juris.  $  IOCS,  h\ 
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only  in  this  point  of  view  ;  as  a  description  of  the  objects,  among 
whom  the  power  of  the  son  was  to  obtain,  to  make  such  partition 
as  he  should  think  fit ;  and  whosoever  they  were,  they  must  be  in 
existence  during  the  life  of  the  son ;  and  he  must  have  made  it  dur- 
ing his  life ;  if  so,  it  is  of  no  consequence,  how  they  were  described ; 
for,  if  it  vested  in  them,  it  is  of  no  consequence  to  say,  they  were  not 
the  immediate  descendants  of  the  son.     It  is  an  estate  devised  upon 
two  alternative  contingencies ;  one,  that  there  were  objects  capable 
of  taking  under  the  first  limitation ;  another,  that  there  were  none 
such,  but  that  there  were  objects  capable  of  taking  under  the  second. 
As  to  its  being  an  estate  tail  by  implication,  it  is  contrary  to  reason 
and  to  common  sense  to  impute  that  intention  to  him,  if  only  arising 
from  his  not  having  made  a  special  devise  of  the  estate  in  that  form. 
The  estate  he  was  directing  to  be  sold,  and  the  estate  supposed 
to  be  given  to  the  son  in  tail,  were  the  same ;  and  if  so  given, 
it  could  not  be  sold  by  this  power ;  and  does  not  come  within  the 
range  of  what  he  had  before  directed.     It  is  plain  therefore,  he  did 
not  intend  an  estate  tail ;  and  I  am  clear  upon  that  point.    The  next 
question  is,  as  to  what  the  extent  of  this  devise  shall  be.     He  had 
given  some  part  in  fee,  others  for  life,  but  more  particularly  one, 
not  then  in  existence,  but  to  be  purchased  with  2000Z  of 
his  ^personal.     To  give  the  natural  sense  to  the  word  [  *  151  ] 
"present"  it  means  no  more,  than  an  opposition  to  what  was 
to  be  bought ;  those  were  the  two  objects,  that  were  to  be  described 
by  the  words  ^'present,"  and  '^what  was  to  be  afterwards  purchased." 
But  it  is  contended,  that  the  word  is  capable  of  a  more  extensive 
sense.     Certainly  in  the  obvious  interpretation  to  be  given  to  it,  if 
found  in  a  will,  and  there  is  nothing  else  to  control  it,  it  would  be 
extended  to  all,  he  had ;  that  is,  all  he  could  devise.     But  the  word 
has  received  a  different  construction  from  the  context  upon  the 
whole,  and  also  from  the  observations  made  at  the  bar,  that  there 
were  other  estates,  to  which  it  would  apply,  if  meant  in  its  most  ex- 
tensive sense ;  but  which  he  could  not  intend  to  comprehend  in  it ; 
and  therefore  it  must  be  construed  so  as  to  prevent  its  application  in 
that  manner.     If  it  was  a  phrase  of  force  sufficient  to  carry  along 
with  it  such  a  positive  signification,  as  could  not  be  changed,  that 
could  not  be  done :  but  it  is  not  a  phrase  of  that  force.    He  has  used 
it  in  two  different  parts  of  the  will ;  in  both  it  must  mean  the  same 
thing.    He  has  directed  a  sale  after  settling  the  actual  and  expected 
uses,  to  which  he  had  destined  the  property.     He  says,  "my  present 
freehold  as  well  as  that  to  be  purchased  shall  be  sold  "  upon  such 
events ;  and  when  he  had  directed  it  to  be  sold  upon  those  events, 
it  was  not  necessary  to  put  in  that  direction,  that  it  should  not  be 
sold  except  upon  those  events :  but  that  was  as  a  corollary  in  his 
mind.  The  true  sense  of  the  word  is,  the  estates  he  had  enumerated, 
as  put  in  contrast  with  what  he  had  directed  to  be  purchased.    It  is 
fiaid  to  be  strange  to  give  part,  and  particularly  an  estate  to  be  pur- 
chased afterwards  with  part  of  the  personal  property,  to  the  wife 
for  Kfe ;  and  then  all  the  re^t  to  her  absolutely  in  fee :  but  there  is 
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nothing  in  that  so  repugnant  to  the  general  meaning  of  this  will  as 
to  reason  upon  it :  for  it  was  necessary  to  limit  her  estate,  if  he  in- 
tended to  give  it  over  to  any  other  person  ^1).  This  construction 
is  aided  by  the  last  clause  ;  for  though  a  residuary  clause  cannot  be 
carried  so  high  as  to  determine,  that  it  was  absolutely  in  his  inten- 
tion, that  there  should  be  something  to  satisfy  it ;  yet  in  the  context 
of  a  will  it  is  a  mark  of  intention.  The  residue  is  given 
[  *  152  ]  very  generally  by  the  words  "whatsoever  and  ♦whereso- 
ever ;"  which  shows  he  meant  real  as  well  as  personal 
property.  But  he  has  gone  farther  by  using  the  word  "effects."  He 
relates  as  well  to  the  situation  as  to  the  quality  and  kind  of  the  prop- 
erty ;  and  it  is  impossible  to  reject  those  words,  so  as  to  say  that  it 
was  not  in  his  contemplation,  that  there  were  other  estates,  which 
migh  be  so  disposed  of.  Those  must  be  considered  as  disposed  of 
by  the  residuary  clause ;  and  the  rest  must  be  sold,  and  divided 
among  these  children  (2).  

1.  Of  all  the  ambiguous  words  to  be  found  in  the  books,  the  word  ''  issue  "  ia 
one  of  those,  the  right  interpretation  of  which  has  most  frequently  been  vexata 
qiuesHo :  sometimes  it  is  to  be  understood  as  nomen  singularc ;  sometimes  it  has 
a  plural  meaning,  comprehending  the  whole  sfenenition  of  descendants ;  some- 
times, (as  in  the  principal  case,)  it  is  a  word  of  limitation ;  sometimes  of  purchase; 
but,  it  must  be  always  construed  according  to  the  intent  of  the  will,  or  deed,  in 
which  it  is  used.  JRoc,  on  demist  of  Dodson  v.  Grew,  2  Wils.  334 ;  5.  C  Wil- 
mot's  Notes,  277 ;  I^jfon  v.  Mitchell,  1  Mad.  473.  In  a  deed,  it  is  true,  where  the 
technical  meaning  of  words  is  more  strictly  attended  to,  the  word  "  issue  "  is  gen- 
erally held  to  be  a  word  of  purchase ;  Bayky  v.  Morris,  4  Ves.  794 ;  and  under 
a  grant  to  a  man  and  his  issue  any  issue  of  the  grantee  bom  at  the  time  of  the 
grant,  will  talce  with  him  immediately  as  joint  tenants  with  the  grantee.  Dodaon  v. 
Grewn  2  Wils.  324.  And  in  a  deed  of  settlement  on  marriage,  where  the  natural 
presumption  is,  that  the  object  must  have  been  to  provide  for  unborn  children,  the 
word  ^  issue,"  (if  not  confined  by  some  indication  of  a  contrary  intention,)  is  a 
word  of  purchase,  including  all  descendants.  Leigh  v.  Mn'bury,  13  Ves.  344 ; 
Eari  of  Oxford  v.  Churchill,  3  Ves.  &  Bea.  67.  The  strong  reason,  why,  m  such 
cases,  the  word  "  issue  "  must  be  construed  as  a  word  of  purchase,  is  obvious ; 
for  if  it  were  taken  as  a  word  of  limitation,  after  a  previous  life  estate  secwed  to 
the  father,  he,  by  the  merger  of  the  two  interests,  might  be  enabled  to  defeat  the 
whole  intent  of  the  settlement,  and  appropriate  tlie  settled  estate  to  himself. 
Marshall  v.  Bousfeld,  2  Mad.  172.  On  the  other  hand,  if  the  object  of  a  settle- 
ment, after  giving  a  life  estate  to  unborn  children,  be  to  give  a  remainder  to  their 
issue,  the  word  "  issue  "  must,  in  subservience  to  that  intention,  be  construed  as 
a  word  of  limitation ;  for,  although  this  construction  must,  as  we  have  just  seen, 
put  the  issue  in  the  power  of  their  parents,  (provided  &uch  parents  live  long  enough 
after  they  are  of  full  age  to  dock  the  entail,J  still,  this  is  the  nearest  approach 
which  can  be  made  towards  effecting  the  declared  intention,  for  the  roles  of  !»▼ 
do  not  permit,  that  an  estate  for  life  shall  be  given  to  a  person  not  in  esse,  with  a 
remainder  in  tail  to  his  issue  as  purchasers :  see  the  case  last  cited  and  Hampson 
V.  Brandwood,  1  Mad.  390. 

2.  As  in  deeds  the  technical  application  of  the  word  "  issue,"  (though  in  gen- 
eral taken,  in  such  instruments,  to  be  a  word  of  purchase,)  may  be  varied  in  con- 
formity to  the  plain  intent ;  so,  a  fortiori,  in  a  will,  to  which  no  technical  words 

(1)  The  same  construction,  that  the  estate  for  life  was  given  for  the  sake  of  the 
limitation  over,  was  made  in  the  Duchess  of  Beauforfs  Case,  1  P.  Will.  114; 
2  Vernon,  648 ;  1  Eq.  Ab.  245. 

(2)  Jeffenj  v.  Honywood,  4  Madd.  398 ;  Hodgstm  v.  Mertti,  9  Pri.  55a 
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Are  ap|iropriate,  the  court  will  modify  a  testator's  expressions,  in  order  to  effectuate 
his  intentions,  and  will  construe  the  word  '*  issue  "  accordingly.  King  v.  Burchdly 
1  Eden,  431.  Where  no  contrary  intent  is  discoverable,  then  the  word  ^  issue," 
in  a  will,  is  usually  construed  as  a  word  of  limitation ;  Ltfon  v.  MiJtckdL^  1  Mad. 
473 ;  but,  as  we  have  seen,  it  may  be  a  word  of  purchase,  and  when  so  used,  it 
has  been  said,  it  is  always  considered  as  synonymous  to,  and  the  same  as, 
dtscendanis.  Davtnvort  v.  Hanbunfy  3  Yes.  &9.  This  latUr  dictum,  however, 
most  be  qualified ;  for  though,  according  to  all  the  cases,  the  word  ''  issue,"  in  a 
will,  usually  takes  in  descendants  beyond  immediate  issue,  still  a  more  restrained 
sense  may  be  given  to  the^word,  if  (upon  fair  reasoning,  deduced  from  the  con- 
tents, design  and  tenor  of  the  will)  it  appears  to  have  been  used  in  that  restricted 
sense,  (SiMey  v.  Perry,  7  Ves.  531,)  though  the  testator  may,  in  the  introductoiy 
part  of  his  will,  have  used  the  word  "  issue ;"  bv  subsequent  passages  he  may 
have  distinctly  made  it  appear,  that  by  ^  issue,"  he  meant  only  children,  and 
their  children.  Earl  of  Orford  v.  CkurckSl,  3  Yes.  &  Bea.  67.  See  past,  notes  1 
and  3  to  Everest  v.  Gatt,  1  Y.  286. 

3.  The  doctrine,  that,  a  power  of  appointment  amongst  his  children,  given  to  a 
parent,  must  not  be  exercised  so  as  to  be  illusory,  has  never  been  denied ;  but, 
though  the  abstract  principle  is  admitted,  the  practical  difficulty  of  determining 
what  rule  of  proportion  ouffht  to  be  preserved  in  the  distribution,  has  been  de- 
clared to  be  extreme.  In  mis  embarrassment,  Sir  William  Grant,  M.  R.  cut  the 
knot,  by  intimating,  that  he  would  never  hold  any  share  to  be  iUusoiy,  which 
some  chancellor  hi^  not  previously  pronounced  to  be  so.  Case  of  the  QueefM6ury 
Leases,  1  Bligh,  479 ;  Butcher  v.  Butcher,  9  Yes.  399 ;  &  C.  on  appeal,  1  Yes.  & 
Bea.  95 ;  Bar  V.  WhiUhread,  10  Yes.  33 ;  5.  C.  on  appeal,  16  Yes.  21 ;  Mocatta  v. 
Lousada,  12  Yes.  125.  Under  a  power  to  appoint  among  several  persons,  each  of 
the  objects  of  bounty  must  have  a  part,  (Burgess  v.  Mawbey,  10  Yes.  326 ;  Kemp 
V.  Prujr,  5  Yes.  857,)  though  a  very  small  aoBiTe  given  to  some  of  them,  who  are 
provided  for  aliunde,  may  not  be  deemed  illusory.  Vanderzu  v.  Addom,  4  Yes. 
785;  Malim  v.  Kai^Ury,  2  Yes.  Jun.  533 ;  Mmzey  v.  Walker,  Ca.  temp.  Talbot, 
72 ;  Boyle  v.  The  Bishop  of  PeUrborugh,  1  Yes.  Jun.  310.  But  a  power  given  to, 
or  reserved  by,  a  parent  to  appoint  **  to  such  of  his  children  as  he  shul  think 
proper,"  admits  a  latitude  of  appointment  to  one  only.  Kemp  v.  Kemp,  5  Yes. 
857;  Woollen  v.  Tanner,  5  Yes.  220 ;  Thorn/as  v.  Thorn/as,  2  Yem.  513 ;  Majcey  v. 
Shurmtr,  1  Atk.  389 ;  Anonym.  Carter,  232. 

4.  The  rule  laid  down  in  the  principal  case,  that  (unless  the  terms  of  the  will, 
by  which  a  power  of  appointment  is  given,  exclude  that  construction)  the  objects 
of  the  power  must  be  in  existence  during  the  life  of  the  party  who  is  to  make 
distribution,  was  confirmed  in  Pond  v.  Comptan,  8  Yes.  380,  and  it  is  obvious  that, 
if  a  father  were  permitted  to  appoint  to  a  child  who  was  deceased,  intestate  and 
without  issue ;  or  who,  though  living,  was  an  infant  in  a  hopeless  state  of  health ; 
it  would  be,  in  fact,  an  appointment  by  the  father  to  himself,  who,  under  such 
circumstances,  would,  (if  the  transaction  could  be  supported)  take  as  the  deceased 
child's  representative.  M*  Queen  v.  Farquhar,  11  Yes.  479 ;  Lord  Htnchinbroke  v. 
Seymour,  1  Br.  395 ;  Burgess  v.  Mawbey,  10  Yes.  326 ;  M^GUe  v.  M*Ghie,  2  Mad. 
376.  See,  post,  the  note  to  Bovie  v.  The  Bishop  of  Peterborough,  1  Y.  299,  and 
also  2  Hovenden  on  Frauds,  224. 

5.  The  observation  made  in  the  principal  case,  that,  as  the  testator  had  used 
the  same  phrase  in  two  different  parts  of  his  will,  it  must  in  both  passages  mean 
the  same  tning,  shotild  not  be  received  as  a  universal  maxim ;  or  at  least  it  has 
not  been  understood  that  the  operation  must  be  the  same  throughout ;  ChandUss  v. 
Price,  3  Yes.  101 ;  it  is,  no  doubt,  a  sound  general  rule,  to  give  the  same  meaning 
to  the  same  words  throughout  a  will ;  GooSriehi  v.  Dunham,  1  Doug.  267 ;  Doe  v. 
Jesson,  5  Mau.  &  Sel.  99 ;  Haws  v.  Haws,  3  Atk.  526 ;  Turner  v.  Moore,  6  Yes. 
559 ;  but  the  very  same  words  may  be  differently  construed,  and  have  very  differ- 
ent operations,  when  applied,  in  the  same  will,  to  different  descriptions  of  property, 
governed  by  different  rules :  Forth  v.  Chapman,  1  P.  Wms.  667 ;  KeHey  v.  Fotoler, 
Wilmot's  I^fotes,  313 ;  Elton  v.  Eason,  19  Yes.  77 :  thus,  the  same  words  which 
would  only  five  an  estate-tail  in  freehold  proper^,  will  carry  the  absolute  interest 
in  leasehold.  Green  v.  Stephens,  19  Yes.  73 ;  Crooke  v.  De  Vandcs,  9  Yes.  2C3. 
See  post,  note  to  Fordyee  v.  Ford,  2  Y.  536. 
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6.  Generally  speakmg,  the  word  ''  efiects,"  in  a  will,  is  equivalent  to  <*  prop- 
erty," or  "  worldly  substance :"  Caampbea  v.  PrescaU,  15  Ves.  507 :  but  that  the 
interpretation  may  be  limited,  and  restricted  to  articles,  ^usdtm  generis,  with  those 
which  the  testator  has  previously  enumerated  or  specified ;  see  RanoUnga  v.  Jen- 
ntng^f,  13  Ves.  46. 


ANONYMOUS. 

[1790,  Juke  1.] 

On  an  issue  from  Ohanceiy  original  answer  not  sent  down  to  the  trial,  whether 
between  same  parties  or  not,  till  after  refusal  of  the  office  copy  as  evidence.(a) 

Motion  to  have  the  original  answers  of  Defendant  sent  down  to 
trial  at  Nisi  Prius  instead  of  office  copies,  as  usual. 

Solicitor  General  [Sir  John  Scott],  and  Mr.  Mansfield^  for  the 
motion.  It  is  apprehended,  the  office  copies  will  not  be  admitted 
as  evidence  at  the  trial ;  though  it  has  been  usual  to  admit  them. 
They  have  been  considered  sufficient,  where  the  issue  arose  out  of 
Chancery,  and  was  between  the  same  parties ;  but  this  is  the  case 
of  a  third  person.  As  the  answers  are  subscribed  by  the  parties,  it 
will  be  impossible  to  prove  their  hand-writing  by  the  office  copies. 

Lord  Chancellor  [Thurlow].  The  copy  of  an  affidavit  would 
not  be  admitted ;  but  that  is  different.  I  never  knew  this  done, 
except  in  cases  of  perjury  ;  in  other  cas^s  I  have  always  taken  it, 
that  the  office  copy  is  sufficient.  It  seems  to  be  admitted,  that  it  is 
sufficient  between  the  same  parties ;  and  I  cannot  distinguish  be- 
tween the  two  cases:  if  it  is  so  in  one,  it  ought  to  be  so  in  both. 
Certainly  if  the  justice  of  the  case  required  it,  and  the  court  would 
not  admit  any  evidence  but  the  originals,  it  must  be  done ;  and  it 
would  be  very  hard,  that  you  should  be  turned  round  at  the  trial  on 
that  account :  but  I  wish  you  would  try  the  copy  first ;  for  I  have 
no  idea  that  the  Court  will  refuse  it  (1)/ 

(1)  Generally  it  is  done  only  in  criminal  cases.  FeU  v.  ChamberUdih  cited 
from  the  Register's  Book,  A.  1772,  496,  by  Mr.  Sugden,  in  his  Law  of  Vendoff 
and  Purchasers,  97,  note  (1),  5th  edit  Stratford  v.  Greene,  1  Ball  &  Beat  294, 
unless  proof  of  the  signature  is  necessary:  not  where  the  action  is  by  a  stranger, 
unconnected  with  the  suit  in  equity.  See  Fauquier  v.  2)fnte,  viL  292,  and  the 
references.  Upon  a  question,  whether  the  signature  to  a  transfer  in  the  books  of 
the  Bank  of  England  is  genuine,  the  book  must  be  produced.  Jhiriol  v.  Smim, 
xviii.  198.  See,  as  to  the  production  of  depositions  of  witnesses  dead,  or  unable 
to  attend,  Corbeti  v.  CaiMt,  1  Ves.  &  Bea.  335,  and  the  references  in  the  note, 
page  342,  and  of  proceedings  in  bankruptcy^iNMf,  Ex  parte  Bemal,  xL  557;  -Er 
parte  Warren,  xix.  162 ;  1  Rose  Bank.  Cas.  276. 

[a)  An  answer  may  be  ordered  to  be  taken  off  the  file  to  be  produced  before 
the  grand  jury  on  an  indictment  for  perjury  preferred  by  the  complainwj 

Tfumjmn  v.  CrostkwaiU,  2  Young  &  Jer.  512;   CwfUb  v. ,  1  Hogan,  13^ 

But  thi?  will  not  be  permitted  if  it  appear  that  the  alleged  penury  is  m  i^  P^ 
wholly  immaterial  to  the  merits  of  the  cause.    McGoxoan  v.  am,  1  Hayes,  1/ » 
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Mr.  lAoyd.  By  one  of  the  stamp  acts  a  particular  stamp  is  re- 
quired for  these  copies ;  and  I  am  pretty  sure,  there  is  a  case  in 
Burrow  (1)  in  which  the  question  was  only,  whether  it  was  upon 
the  proper  stamp ;  whence  may  be  inferred,  that  if  it  had  been  on 
the  proper  stamp,  it  would  have  been  good  evidence. 

Ths  distinction  intimated  in  this  case  has  been  adhered  to;  and  it  seems 
settled  that  the  record  of  a  suit  is  not  to  be  delivered  out  of  the  Court  of  Chan- 
cery, as  evidence  on  the  trial  of  a  doU  action,  in  which  case  an  office  copy  might 
be  sufficient,  unless  proof  of  the  signature  of  a  party  were  necessair ;  and  even 
then  the  order  is  not  of  course,  but,  generally  speaking,  will  be  made  only  when 
the  action  is  directed  by  the  Court,  or  at  least  is  connected  with  the  proceedings 
in  Equity :  when  the  action  at  law  is  of  a  criminal  nature,  the  rule  is  different ; 
for,  in  such  cases,  the  purposes  of  justice  may  require  the  production  of  the 
original  record.  Jerm  v.  WhiU^  8  Ves.  313 ;  Kunan  v.  Boryfan,  1  Sch.  &  Lef. 
S32 ;  Sb-ai/ord  v.  Greene,  1  Ball  &  Beat  296.  As  to  allowmg  the  proceedings 
under  a  commission  of  bankruptcy  to  be  produced  in  aid  of  an  action  at  law, 
see  farther  the  note  to  Ex  parte  JSuma/,  11  V.  557. 


DIXON  r.  OLMIUS. 
[1790,  June  2.] 

Petition  to  set  down  cause  forTarther  directions,  or  such  farther  order,  as  Court 
should  think  fit,  dismissed,  though  the  parties  could  not  proceed;  an  inquiry 
before  the  Master  being  rendered  useless  by  the  event  of  a  verdict  upon  issue 
directed,  and  farther  directions  having  been  reserved  till  afler  trial  and  report 

Costa  given,  [p.  154.] 

Petition  to  set  down  this  cause  for  farther  directions,  or  such 
farther  order,  as  the  Lord  Chancellor  should  think  proper*  to  ena- 
ble the  parties  to  proceed.  It  arose  upon  an  inaccuracy  in  the 
decree,  and  the  event  of  a  verdict  upon  an  issue  directed.  ^The 
decree  directed  the  Master  to  inquire,  what  estates  descended,  and 
what  were  devised ;  also  an  issue  to  try,  whether  the  republication 
of  the  will  was  not  prevented  by  fraud.  The  only  reason  for  sup- 
posing, any  of  the  estates  descended,  was  that  a  recovery,  which 
had  been  suffered,  was  supposed  to  have  been  a  revocation  of  the 
wiU.  Farther  directions  were  reserved  till  after  the  trial,  and  after 
the  report.  The  verdict  estabUshed  the  will ;  by  which  that  part 
of  the  reference  to  the  Master,  relative  to  the  estates  descended, 
became  useless. 

Solicitor  General  [Sir  John  Scott]  and  Mr.  Mttford^  for  the  peti- 

1  Barb.  Ch.  Frac.  169,  70.    See  also  Greenleaf  on  Evidence,  §  512.    But  in  civil 
cases  the  proof  of  an  answer  may  be  made  by  an  examined  copy.    Ibid.  Ewer  v. 
Ambnm,  4  B.  dt  C.  25;  DarlrM  v.  Hawardj  1  Ry.  &  M.  169;  1  Starkie,  Evi- 
dence, ^8. 
(1)  Denn  v.  FSdford^  2  Burr.  1177. 

VOL.  I.  L 
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tion.  The  master  cannot  now  make  the  inquiry.  The  result  of 
the  trial  makes  the  difficulty ;  and  after  great  consideration  it  was 
conceived  that  this  is  the  only  mode  of  proceeding. 

Lord  Chancellor  [Thurlow].  I  never  knew  such  an  applica- 
tion. Here  has  been  a  trial  directed,  and  a  reference  tothe  Master.  If 
the  order  was  made  so,  that  the  cause  cannot  proceed  under  it,  we 
must  get  rid  of  it  either  by  varying  the  minutes,  or  some  other  way. 
Either  the  cause  is  ripe  for  hearing,  or  it  is  not.  If  it  is,  it 
[  *  154  ]  may  be  ^  set  down  of  course  ;  if  not,  it  ought  not  to  be 
set  down,  till  it  is :  but  I  am  not  to  tell  you  when  to 
set  down  your  cause.  If  I  was  to  give  you  the  order,  it  would  not 
bind  me,  if  the  cause  was  not  ripe  for  hearing :  so  that  you  would 
be  only  in  the  same  situation,  in  which  you  were  before,  without 
coming  here :  and  if  I  refuse  it,  you  may  set  down  the  cause  to- 
morrow (a).     Dismiss  the  petition. 

Mr.  lAoyd,  on  the  other  side,  asked  for  10/.  costs. 

Lord  Chancellor.  It  is  reasonable,  they  should  pay  costs ;  but 
51.  is  quite  sufficient  upon  a  petition,  and  no  affidavits. 

Three  notes  of  different  proceedings  in  this  suit  may  be  found  in  1  Cox,  412  & 
415,  and  2  Cox,  414:  the  fint  relates  to  a  reference  of  the  defendant's  pUojioT 
impertinence ;  and  a  constructive  waiver  of  that  reference  by  the  plaintiff's  setting 
down  the  plea  for  argument :  the  second  note  details  the  rounds  upon  which  a 
demiarcrf  put  in  by  the  defendant,  was  overruled :  and  the  mird  is  a  report  of  the 
proceedings  upon  farther  directions :  which  sta^,  it  appears,  the  parties  ultimately 
arrived  at,  without  the  assistance  of  a  special  order  for  setting  the  cause  down. 
As  to  the  power  of  the  Court  to  correct  an  inaccuracy  in  a  decree,  or  a  decretal 
order,  upon  petition,  see,  ante,  note  2  to  Habergham  v.  Fxncenty  1  V,  68. 


STEVENS  V.  SAVAGE. 
[1790,  June  2, 14.] 

There  must  be  a  reference  to  the  Master  for  a  proper  settlement,  before  contempt 
for  manying  a  ward  of  Court  can  be  cleared.  In  sucH  case  settlement  of  her 
personal  property  to  husband  for  life,  then  to  wife  for  life,  then  to  children 
according  to  appointment  of  survivor,  varied,  so  as  to  vest  a  moiety  in  the  chil- 
dren at  her  death,  if  before  his ;  but  still  subject  to  his  appointment 

Stevens  having  been  committed  for  a  contempt,  by 


having  married  Miss  Jeffi*y,  a  ward  of  the  Court,  petitioned  to  be 
discharged. 

Mr.  Mansfield,  for  petition.     The  petitioner  made  his  addresses 
during  the  father's  life ;  and  was  much  encouraged  by  him  and  all 

•  (a)  According  to  the  rules  of  Chanceiy  in  New  York,  [Rule  881  after  the 
proofs  are  closed,  either  party  may  notice  the  cause  for  hearing  at  tne  next,  or 
any  subsequent  term,  and  have  it  entered  on  the  calendar  of  causes  for  the  term. 
1  Barb.  Ch.  Prac.  312.  Notice  to  the  Register  to  set  down  the  cause  is  not  ne- 
cessary, or  taxable.    Doe  v.  Green,  2  Paige,  347. 
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the  family.     There  are   strong  affidavits  of  the  consent  of  the 
family. 

Lord  Chancellor  [Thurlow].  I  remember  the  case.  There 
were  some  circumstances,  that  might  have  been  an  alleviation. 
The  wonder  was^  that  he  should  take  such  a  step :  which  was  cer- 
tainly very  improper.  But  all,  he  can  now  have,  is  a  reference  to 
the  Master  to  see,  that  a  proper  settlement  shall  be  made.  There 
is  no  other  way.  It  is  the  common  course  of  the  Court  to  make 
such  a  reference,  before  the  contempt  can  be  cleared. 

June  lAth.     This  petition  came  on  again  on  the  report  of  the 
Master  approving  a  settlement,  by  which  her  personal 
*  property  was  given  to  the  husband  for  Ufe ;  then  to  the  [  *  155  ] 
wife  for  life ;  then  to  the  children  according  to  the  appoint- 
ment of  the  survivor ;  to  the  sons  at  twenty-one :  to  the  daughters 
at  twenty-one  or  marriage. 

Mr.  Seltvyn,  for  the  mother  of  Miss  JefFry  said,  her  consent  was 
not  asked ;  if  it  had  been  asked,  she  would  have  given  it. 

Lord  Chancellor.  I  consider  it  as  an  unfortunate  case,  arising 
from  the  petitioner's  having  taken  that  improper  step.  The  only 
difficulty,  I  now  have,  is,  that  by  this  settlement  nothing  vests  in 
the  children  of  the  marriage,  in  case  the  wife  should  die  before  the 
husband ;  but  they  must  wait  till  his  death ;  which,  I  think,  is  too 
hard.  Let  a  moiety  of  the  personal  estate  vest  in  the  children  at 
the  death  of  the  wife,  if  she  dies  before  the  husband  ;  but  still  subject 
to  the  power  of  appointment  in  the  settlement :  for  I  only  mean, 
that  it  should  vest  in  them  in  case  of  that  event ;  that  they  need  not 
wait  till  the  death  of  the  husband :  and  I  expressly  confine  it  to  a 
moiety ;  because  I  think  it  right,  that  a  man  should  have  a  proper 
control  over  his  family  (I).  Approve  the  report,  except  in  that  par- 
ticular in  which  the  settlement  may  be  varied  (2). 

The  next  day  Mr.  Mansfield  for  the  petition  informed  the  Lord 
Chancellor  that  the  sum  of  9500/.  which  Mrs.  Stevens  had  from  her 
aunt,  and  which  made  nearly 'half  her  personal  property,  was  settled 
upon  her  for  life  to  her  sole  and  separate  use,  notwithstanding 
coverture ;  and  after  her  death  upon  her  children. 

Lord  Chancellor.  As  that  amounts  to  the  same  thing,  let  tlie 
settlement  be  approved,  as  it  was  at  first. 

1.  Whejt  a  contempt  has  been  commited  by  marrying  a  ward  of  Court  clan- 
destinely ;  in  directing  a  settlement,  regard  is  to  be  had  to  the  circumstances  of 
aggravation,  or  extenuation,  which  ma%  the  particular  case:  a  person,  wl)^se 

(1]  In  BaOiwrd  v.  MurrcofypoHy  vol.  viii.  74,  under  circumstances  not  entitling 
the  nusband  to  favor,  Lord  Eldon,  C.  upon  a  similar  principle  thought  it  righ^ 
that  he  should  have  some  part  of  the  income. 

(2)  See,  in  this  work,  Likt  v.  Beresford,  vol.  iii.  91,  506 ;  JFells  v.  Price,  v.  ,T98 ; 
Priestley  v.  Lamb,  SaUes  v.  Sarignon,  vL  421,  572 ;  Baihurst  v.  Mmrceyy  viii.  74 ; 
Pearce  v.  CruUMdd,  Nxcholson  v.  Squire,  xvi.  48,  259 ;  Warier  v.  Ycrkt,  xix.  451 ; 
BaU  V.  Coti^,  1  Ves.  k.  Bea.  292;  1  Madd.  375;  Wadt  v.  BrotigUon,  3  Yes.  & 
Bea.  172,  for  the  exercise  of  this  jurisdiction  under  vaiious  circumstances.  The 
jurisdiction  over  the  property  in  Court  continues  afler  infancy.  Long  v.  I^ng^ 
2  Sim.  &  Stu.  119;  Austen  v.  Hdsey.  123,  n. 
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only  object  appeara  to  have  been  the  ward's  fortune,  will  not  be  pennitted  to  touch 
the  slightest  part  of  it ;  the  whole  will  be  put  in  settlement ;  though  perhaps,  with 
a  power  given  to  the  wife  to  make  some  testamentaiy  provision  ror  the  husband ; 
if  she  shidl  choose  to  do  so.  FFmcb  v. /lanM,  4  Yes.  386 ;  .Mi22er  v.  l&MOfe,  7  Ves. 
420 ;  Chasgaittg  v.  Panonagtj  5  Yes.  20.  In  cases  less  flafi^rant,  a  certain  inde- 
pendencjT  has  been  secured  to  the  husband,  with  power  to  me  wife  to  inciease  it 
by  will ;  Batkunt  v.  Murray^  &  Yes.  78 ;  and,  of  course,  the  husband  will  be 
entitled  to  a  more  liberal  consideration,  when  he  is  of  equal  rank  and  fortane, 
and  has  made  a  settlement  of  his  own  property,  equivalent  to  the  lady's  foitone. 
Ba2<  V.  Omttt,  1  Yes.  &  Bea.  dOa  When  the  whole  property  to  be  brought  into 
settlement  proceeds  from  the  female  ward  of  Caaxtf  her  children  by  any  sobse- 
quent  marriage  must  be  attended  to.  fftUs  v.  Price,  5  Yes.  996 ;  Hahey  v.  HaUq^ 
9  Yes.  472. 

2.  See  the  note  to  SUiqfoU  v.  Beaunund^  3  Y.  89,  for  further  antfaorities  as  to 
the  course  of  proceeding  where  a  contempt  has  been  committed  by  marryiog  a 
wardof  Coart 


[  •  156  ]  CATTON,  JEr  parte. 

[1790,  Juke  a] 

CoMMiTTEB  of  luuatic's  estftto  not  permitted  to  nass  his  accounts  without  inqniiy) 
what  money  in  his  hands  from  time  to  time.  Master  to  state  particular  circum- 
stances. 

Petition  by  Committee  of  a  lunatic's  estate  to  pass  his  accounts 
before  the  Master. 

Lord  Chancellor  [Thurlow].  This  thing  has  run  into  so  much 
abuse  lately,  that  I  will  never  suffer  a  committee  to  pass  his 
accounts  (1)  without  referring  it  to  the  Master  to  see,  what  sums  of 
money,  he  has  had  in  his  hands  from  time  to  time.  I  must  not 
allow  a  Committee  to  keep  money  in  his  hands  without  paying 
interest  for  it.     Therefore  let  that  inquiry  be  made. 

Solicitor  General^  [Sir  John  Scott],  for  the  petition.  There  is 
something  particular  in  this.  The  allowance  was  so  small,  being 
only  80/.  a  year,  that  the  petitioner  has  been  about  100/.  out  of 
pocket. 

Lord  Chancellor.  Let  the  Master  state  any  particular  circum- 
stances, that  are  material. 

In  Ejo  parte  Clarke  and  several  other  petitions  by  Conunittees  of 
th^  estates  of  lunatics,  or  their  representatives,  siniiilar  orders  were 
made  on  the  same  day.  

In  a  case  suhseqaent  to  this,  a  committee  of  a  lunatic's  estate  who  had  P*^ 
his  accounts,  hut  who  had  not  done  so  regulariy,  was  mulcted  of  his  costs,  tbou^ 
no  fraud  was  imputed  to  him.    Ex  parte  ChHXy  1  Yes.  Jvol  096, 

(1)  See  the  next  case.  As  to  receiveis,  see  FIdther  v.  Dodd^  ank,  85,  and  the 
note.    [Also  the  note  to  the  next  case.] 
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CHUMLEY,  JEr  parte. 

[1790,  Junk  a] 

Brother  of  lunatic,  Ck>iDimttee  of  the  estate,  had  manaffed  it  nine  years  hefore 
the  commission;  during  which  time  there  were  considerable  savings:  to  pay 
interest,  though  alleged,  he  made  no  use  of  it ;  unless  particular  circumstances 
to  justify  that  (a) 

Petition  by  Committee  of  a  lunatic's  estate  for  passing  his 
acounts  before  the  Master.  The  Master  had  reported 
♦above  2000/.  savings  from  the  personal  estate  of  the  [  •IS?  ] 
lunatic ;  who  was  seised  in  fee  of  real  to  the  amount  of 
39/.  a  year ;  and  entitled  to  4000/.  upon  mortgage,  some  India  stock, 
furniture,  &c.  The  Commission  was  not  taken  out  till  1789 ;  but 
he  had  been  a  lunatic  nine  years  before ;  during  which  time  the 
petiticmer,  his  brother,  managed  the  estate ;  and  these  savings 
accrued  (1). 

Lord  Chancellor  [Thurlow].  He  means  to  pay  interest,  I 
suppose. 

Solicitor  Generaly  [Sir  John  Scott],  for  petition,  said,  he  had 
made  no  use  of  it. 

Lord  Chancellor.  But  he  ought  to  have  made  use  of  it.  If  he 
has  been  provident  in  not  doing  so,  that  will  be  something.  Let 
the  Master  state  any  particular  circumstances.  This  is  not  the 
common  case.  He  cannot  take  upon  him  the  management  of  the 
estate  without  paying  interest.  It  is  impossiUe  to  conceive,  he 
should  have  had  this  sum  in  his  hands  without  making  use  of  it. 

Sex,  ottie,  the  concluding  obsenrations  in  note  2,  on  Hilliard's  bankruptcy,  1  V. 


THOMPSON,  JEr  parte. 

[1790,  June  a] 

Creditor  upon  receiving  his  debt  superseded  a  commission  of  bankruptcy  with- 
out application  to  the  Court:  ordered  to  refund. 

Dale  being  indebted  to  Jackson  and  Wagstaff  drew  a  bill  of 
exchange  for  1261.  A3s.  payable  to  them  three  months  after  date. 
This  bUl  was  accepted ;  but  payment  was  refused ;  upon  which  the 
payees,  supposing  the  refused  to  pay  was  an  act  of  bankruptcy, 

(1)  See  the  preceding  case.  Costs  refused  to  a  Committee,  who  had  not 
passed  his  accounts  regularly.  Expcaie  Clarkt,poel,  296.  See  FUtdur  v.  Dodd^ 
anity  85,  and  the  note. 

(a)  It  has  been  decided  that  a  Committee  were  not  liable  to  pajr  interest  for 
moneys  kept  in  their  hands  during  controversies  among  creditors  for  priority  of 
^yment  Bulows  v.  The  Com.  of  (yj^taJL^  4  Dessaus.  Ch.  395.  As  to  the  com- 
pensation of  the  Committee  of  Lunatics,  see  Matter  of  Livingstanj  9  Paige,  440. 


157  THOMPSON,  EX   PARTE.  [1790. 

Struck  a  ciocket  for  the  purpose  of  taking  out  a  commission  against 
the  acceptor.  They  had  also  taken  out  a  commission  against 
the  drawer.  The  acceptor  afterwards  took  up  the  bill;  and  the 
payees  superseded  the  proceedings  under  both  conunissions  without 
applying  to  the  Court.  The  petition  was  by  a  creditor  of  the 
drawer,  praying  that  the  payees  might  refund  the  sum  of  1262.  13i. 
with  costs,  upon  the  ground  that  this  transaction  was  an  abuse  of 
-the  process  of  the  Court.  The  affidavits  for  the  petition  stated  an 
agreement  between  the  parties  to  supersede  the  conmiissions  upon 
payment  of  this  money  :  those  on  the  other  side  denied  that ;  and 
said,  that  not  being  able  to  see  the  acceptor,  they  thought, 
[  *  158  ]  he  was  a  bankrupt ;  that  *  the  non-payment  of  a  bill  of 
exchange  was  an  act  of  bankruptcy  ;  and  that  one  of  the 
witnesses,  who  had  sworn  to  the  agreement,  said  at  that  meeting, 
that,  as  the  acceptor  had  not  committed  an  act  of  bankruptcy,  if 
they  proceeded  to  take  out  a  commission,  an  action  would  lie. 

Solicitor  General,  [Sir  John  Scott],  against  the  petition  con- 
tended, that  either  it  was  a  mistake  natural  to  a  man,  who  knew 
nothing  of  law ;  or  the  debt  was  received  under  a  threat,  but  not 
under  an  agreement  to  do  any  thing  improper. 

Lord  Chancellor  [Thurlow].  This  is  a  point  of  great  conse- 
quence. A  conmiission  of  bankruptcy  is  a  remedy,  which  a  creditor 
has  a  right  to  sue  out ;  but  which  he  must  impart  to  all  the  other 
creditors.  If  they  had  only  brought  a  conunon  action,  and  had 
forborne  it  upon  the  money  being  paid,  they  might  have  done  so ; 
but  if  they  strike  a  docket  in  order  to  take  out  a  commission,  they 
prevent  any  other  person  from  doing  so ;  and  then  they  compromise 
it.  Even  if  there  was  no  petitioner  against  it,  is  it  fit,  that  this 
Court  should  suffer  a  debt  to  be  received  after  a  docket  struck  ? 
They  admit,  that  it  was  done  after  the  time,  from  which  he  was  in- 
capable of  having  any  effects ;  and  in  that  state  of  insolvency  they 
hold  him  under  a  docket,  and  receive  the  money,  and  prevent  other 
people  from  taking  out  any  commission.  The  reason  of  striking  a 
docket  is  to  prevent  the  bankrupt  from  wasting  his  effects  in  the 
mean  time.  As  to  being  afraid  of  an  action,  it  is  impossible,  that 
they  did  not  know  enough  of  this  circumstance  to  know,  an  action 
could  have  done  nothing.  I  think,  they  must  pay  back  this  sum : 
but  I  will  not  give  costs,  because  the  affidavits  were  filed  so  late. 

Attorney  General,  [Sir  A.  Macdonald],  applied  to  have  this  sum 
paid  back  to  the  estate  of  the  acceptor. 

Lord  Chancellor.     Then  you  must  pay  the  petitioner  his  costs. 

It  was  so  ordered  (1).  

1.  For  a  leffislative,  and  a  judicial  confirmation  of  the  principle  acted  upon  in 
this  case,  see  the  8th  section  of  the  consolidated  Banlorupt  Act,  6  Gea  IV,  c.  16, 
and  Ex  parte  Brine,  Buck,  109. 

It  is  not  a  matter  of  course  to  commit  the  guardianship  of  the  estate  of  a  lunatic 
to  those  who  are  presumptively  entitled  to  it  upon  his  death,  as  his  heirs  or  next 
of  kin.    Matter  of  Tmflar,  9  Pai^,  611.    See  also  Mcdier  of  Lord  Bangor^^ 
Moll.  518 ;  Ex  parU  Femior,  Jac.  404 ;  2  Barb.  Ch.  Pr.  236, 37. 
(1)  Po^,  Er  parte  Paxton,  vol.  xvi.  461.    See  post.  Ex  parte  Gedge,  iii.  349; 
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2L  a  mpenedeaa  being  a^writ  iwuing  under  the  Great  Seal,  there  appears  to  be 
a  little  inaccoiacy  in  the  report  of  the  principal  case,  which  states,  that  the  parties 
who  struck  the  docket  superseded  the  commission  without  application  lo  the  Court ; 
it  was  mobably  only  meant,  that  the  parties  agreed  to  discontinue  proceedings 
under  the  commission,  and  not  to  oppose  its  being  superseded. 

3.  For  the  mode  in  which  the  mal-practice  of  striking  a  docket,  not  for  the 
purpose  of  an  effective  bonajide  commission,  but  to  induce  a  composition,  is  coun- 
teracted, see  Ex  parte  Smiikj  1  Rose,  333;  Ex  parte  Bourne^  16  Ves.  150;  Ex 
parte  Maaterniiany  18  Ves.  290.  And  the  General  Order,  (dated  29th  December, 
1806,)  inserted  in  13  Ves.  207. 


HOPKINSON,  Ex  parte.  [  *  159  ] 

[1790,  June  a] 

Six  months  after  bankruptcy  creditor,  who  had  bankrupt  in  execution  on  judgment, 
petitioned  for  account  and  to  be  admitted  under  the  commission:  account 
ordered,  dividend  to  be  reserved  to  the  extent  of  the  verdict  A  few  days  after 
he  was  ordered  to  elect  in  a  fortnight  QiMere,  whether  creditors  may  wait  a 
reasonable  time  for  a  dividend,  or  must  elect  immediately.  Creditor  having 
taken  his  remedy  at  law,  cannot  take  a  dividend  too;  but  may  assent  or  dissent 
to  certificate. 

Petition  for  an  account  of  what  was  actually  due  to  the  peti- 
tioner by  the  bankrupts,  and  that  he  may  be  admitted  to  prove  his 
debt  under  the  commission.  The  petitioner  had  the  bankrupts  in 
execution  upon  a  judgment  against  them  for  250/. 

Mr.  Mansfield,  contra.    The  petitioner  ought  to  elect. 

Lord  Chancellor  [Thurlow].  It  has  been  thought  formerly 
sometimes,  that  a  creditor  may  wait  for  a  dividend,  before  he  elects, 
and  sometimes  that  he  may  not.  I  have  never  been  able  to  under- 
stand, why  the  determinations  have  varied.  It  depends  a  good  deal 
upon  the  time.  It  is  hard  though  to  keep  thiem  in  prison.  He  has 
a  right  of  course  to  assent  or  dissent  to  die  certificate  ;  but  not  to 
take  his  remedy  at  law,  and  a  dividend  too.  We  have  lately  been 
in  the  habit  of  saying,  that  he  may  wait. 

Mr.  Cooke  being  applied  to  by  the  Lord  Chancellor  said,  there 
were  cases  both  before  Lord  Hardwicke  and  Lord  Bathurst  deter- 
mining that  he  must  elect  immediately. 

Lord  Chancellor.  I  did  not  remember,  that  this  was  deter- 
mined by  Lord  Bathurst.  We  have  always  lately  thought,  a  reason- 
able time  ought  to  be  allowed,  to  see  what  the  effects  will  be.  But 
if  that  runs  into  any  length,  it  would  be  hard  upon  the  bankrupt. 
Supposing  six  months  to  be  a  proper  time,  this  was  in  January ;  and 

WydowiCa  case^  xiv.  80 ;  Ex  parte  Broume^  xv.  472,  deciding,  that  the  security  or 
satbfiiction,  taken  after  a  docket  struck,  not  followed  by  a  commission,  though  it 
cannot  be  retained,  and  may  amount  to  a  contempt,  is  not  a  forfeiture  of  the  orig- 
inal debt  within  statute,  5  Geo.  II.  c.  30.  s.  24.  Such  conduct  disapproved ;  and 
the  creditor  not  aided.    Ex  parte  Mastertnan,  post^  xviiL  296. 
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we  are  now  very  near  that  time.  It  is  said  to  be  determined,  that 
the  petitioning  creditor  has  made  his  election  (1)  ;  and  it  is  odd,  if 
the  petitioning  creditor  and  the  other  creditors  are  in  the  same 
situation,  that  they  should  be  in  a  different  situation  as  to 
[  *  160  ]  this.  The  petitioner  prays  an  account  of  what  is  •acta- 
*  tually  due ;  and  it  seems  a  fair  offer  upon  his  part  to  go  to 

an  account.  The  proper  order  now  is  to  take  an  account,  ot  what 
is  actually  due  to  the  petitioner  from  the  bankrupts ;  and  I  must 
reserve  a  dividend  to  the  extent  of  the  verdict. 

On  the  12th  June  the  creditor  was  ordered  to  elect  in  a  fort- 
night (2).  

That  proof,  or  claim,  of  a  debt  under  a  commission  is  to  be  deemed  an  election 
by  the  creditor  to  come  in  under  the  commission,  with  respect  to  the  debt  so 
proved,  see  the  59th  section  of  the  consolidated  Bankrupt  Act,  6  Gea  IV.  c.  16, 
which  embodies  the  14th  section  of  the  previous  statute  of  49  Geo.  IIL  c.  121. 
The  decisions  under  the  earliest  act  are,  of  course,  equally  applicable  to  the 
modem  statute  into  which  it  is  incorporated :  for  a  detail  of  those  decisions,  both 


at  law  and  in  Equity,  and  for  a  statement  of  the  distinctions  by  which  the  appa- 
rent discrepancy  of  those  decisions  (particularly  between  JBrjMirte  Didcgon,  1  Rose. 
98,  and  Wataon  v.  Mtdtx^  1  Barn.  &  Aid.  122)  may  be  reconciled,  see  2  Hovenden 


POOLE,  Ex  parte. 

[1790,  Juke  3.] 

Deeds  not  delivered  up  upon  petition  in  bankruptcy. 

Petition  by  assignees  of  a  bankrupt  partnership  for  an  order 
upon  a  mortgagee,  whose  title  was  affected  by  the  bankruptcy,  to 
deliver  up  the  title-deeds,  and  all  deeds  relating  to  this  estate. 

Lord  Chancellor  [Thurlow].  I  cannot  do  it  upon  petition. 
The  best  way  would  be  to  bring  an  ejectment. 

For  petition.  That  would  not  do ;  because  petitioners  want  the 
title-deeds :  besides  the  legal  interest  is  in  the  bankrupt. 

Lord  Chancellor.  The  title-deeds  may  make  it  necessary  to 
bring  a  bill.  As  to  the  legal  interest  being  in  the  bankrupt,  since 
the  bankruptcy  it  is  in  the  assignees. 

The  right  to  bring,  not  merely  a  possessory,  but  a  real  action,  passes  to  the 
assignees  of  a  bankrupt,  by  the  usual  words  of  the  deed  of  assicrmnent  SmiH^  v. 
C^n,  2  H.  Black.  461. 

(1)  Ex  parte  Ward;  Ex  parte  Lems,  1  Atk.  153,  154.  That  is  now  the  law. 
Post,  vol.  liL  2. 

(2)  The  ^neral  rule  had  been  settled,  that  election  could  not  be  compelled 
before  a  dividend,  except  a  special  case :  1  Cooke's  Bank.  Law,  130,  8th  ed.  153; 
ExparU  Sharpe,  xL  203 ;  JBr  parU  Grosvenor,  xiv.  587.  See  the  note,  xiv.  58a 
r^&»  V.  Perkins,  4  Hen.  &  Munf.  415.    See  LwmgiUm  v.  Kane,  3  Johns.  Ch. 
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COLMAN  V.  CROKER. 

[1790,  Junk  4] 

V 

Upon  bill  by  son.  Committee  of  his  father,  a  lunatic,  to  set  aside  a  yoiontary  set- 
tlement by  him,  motion  for  defendant  to  let  the  house,  sell  the  furniture,  &c.. 
and  brin^r  the  whole  into  Court,  refused,  Plaintiff  not  consenting. 

Creditor,  to  unpeach  a  settlement  for  fraud,  must  state,  that  he  is  defrauded  by  it> 
and  get  judgment  for  his  debt 

George  Colman,  jun.  Committee  of  his  father  George  Colman  a 
lunatic,  brought  a  bill  to  set  aside  a  voluntary  settlement  made  by 
the  lunatic  in  trust  for  the  Defendant  Mrs.  Croker,  who  lived  with 
him. 

•Mr.  Mitford,  for  Defendants,  moved  for  an  order  to  [  *161  ] 
sell  the  plate,  linen,  china,  &c.  to  let  the  house,  and  to 
bring  the  whole  property  into  Court,  upon  the  ground  of  the  danger 
of  dilapidations,  and  that  the  house  was  unproductive;  and  that 
therefore  it  would  be  for  the  benefit  of  the  Conunittee. 

Solicitor  Oeneral,  [Sir  John  Scott],  contra.  The  bill  is  to  set 
aside  this  settlement,  as  being  voluntary,  and  obtained  by  fraud. 
The  lunatic's  property  is  not  sufficient  to  pay  his  debts.  . 

Lord  Chancellor  [Thurlow].  If  it  is  not  consented  to,  I  can- 
not do  it.  As  to  the  fraud,  there  must  be  some  creditor  to  complain 
of  that ;  and  he  must  put  himself  into  a  situation  to  complain  by 
getting  judgment  for  his  debt,  and  stating,  that  by  the  settlement  he 
is  defrauded  (a).  But  I  cannot  without  consent  of  PlaintifT  make 
any  order,  that  may  prejudice  his  title. 


1.  A  coirvETANCE  made  during  the  party's  lunacy,  though  before  a  commission 
issued  against  him,  will  be  overreached  by  the  inquisition ;  TounorCs  Case,  8  Rep. 
338;  Tmmpaon  v.  Letuh,  Show.  P.  C.  150;  but,  if  a  lucid  interval  can  be  estab- 
lished, the  law  will  consider  all  acts  done  during  such  interval,  as  done  by  a  per- 
son perfectly  capable  of  contracting,  managing,  and  disposing  of  his  afiairs  at  that 
period;  HaU  v.  fVarren,  9  Yes.  610;  SOk  v.  Pavlder,  3  Campb.  N.  P.  C.  126;  for 
the  inquisition,  though  strong  presumptive  evidence,  is  not  conclusive.  Sergtson 
V.  Seafey,  2  Atk.  4ia 

2.  The  settlement  in  the  principal  case  (it  is  apparent  from  the  mode  of  proceed- 
ing adopted)  was  not  overreached  by  the  inquisition ;  and,  considered  merely  as  a 
voluntary  settlement,  it  could  not,  on  that  ground  alone,  be  adjudged  fraudulent ; 
it  could  only  be  deemed  so  even  as  against  creditors,  under  the  statute  of  13  Eliz. 
c  5,J  to  the  extent  in  which  it  might  oe  necessary  to  deal  with  the  settled  estate 
for  tneir  satisfaction.  CwHs  v.  /Vice,  12  Yes.  103 ;  Rand  v.  Cartwright,  2  Freem. 
183;  Ex  parte  BeU,  1  Glyn  &  Jameson,  284. 

(a|  In  ESngland  a  bond  is  no  lien  on  lands  in  tlie  hands  of  the  obligor.  And 
this  IS  the  reason  why  voluntary  conveyances  of  lands  cannot  be  set  aside,  except 
by  creditors,  who  have  reduced  their  debts  to  judgment  before  the  death  of  the 
party;  for  until  that  time,  they  constitute  no  lien  on  the  land.  See  1  Story,  £q. 
Juris.  §  375 ;  Bean  v.  Smth,  2  Mason,  282 ;  Jackson  v.  CaldweU,  1  Cowen,  622. 
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HUGHES  V.  HUGHES. 

1790,  June  4.    . .  S.  C.  3  Bro.  C.  C.  87.] 

Whether  receiver  should  get  an  order  to  distrain  or  for  attornment,  QiMere. 

Solicitor  General  [Sir  John  Scott]  moved,  that  a  receiTer 
might  be  at  liberty  to  distrain  for  rent. 

Lord  Chancellor  [Thurlow].  Is  not  the  common  order  for 
the  tenant  to  attorn  to  the  receiver  ? 

Solicitor  General.  The  person  having  the  legal  estate  must  dis- 
train ;  it  must  be  in  his  name. 

Lord  Chancellor.  I  thought  not;  but  that  the  attornment 
gave  the  right  to  the  receiver.  It  is  necessary  to  compel  the  tenant 
to  attorn.  If  you  had  the  attornment,  you  must  distrain  in  the 
name  of  the  receiver,  not  of  the  other,  because  there  is 
[  *162  ]  no  privity.  But  it  is  *very  immaterial,  whether  it  is 
granted,  or  refused.  The  Register  says,  it  has  been 
sometimes  granted,  and  sometimes  refused ;  and  Lord  Northington 
took  it,  as  I  did. 

Mr.  Mitford  mentioned  Pitt  v.  Snowden,  3  Atk.  750;  where 
Lord  Hardwicke  says,  receivers  need  not  apply  for  an  order  to  dis- 
train ;  and  he  wondered,  why  they  did  so ;  because  it  gave  the  tenant 
an  opportunity  of  conveying  away  his  goods ;  as  the  Court  never 
makes  an  immediate  order  of  distress;  but  allows  a  future  day 
upon  such  appUcation :  but  if  any  doubt,  who  had  the  legal  right  to 
the  rent,  then  an  application  would  be  proper ;  as  the  distress  must 
be  in  the  name  of  that  person  (1). 

Lord  Chancellor.  It  is  very  immaterial,  whether  it  is  granted 
or  no  (1).  

1.  From  the  case  of  Gr\ffUk  v.  Gr\jgSih,  (which  is  very  loosely  reported  in  2 
Ves.  SeiL  401,  but  is  rendered  intelli^ble  by  Serjeant  Hill's  emendation,  as  may 
be  seen  in  Mr.  Belt's  Supplement,)  it  is  to  be  collected,  that  where  a  lessee  is  in 
possession  of  part  of  the  premises,  of  which  a  receiver  has  been  appointed  as 
against  the  owner,  application  should  be  made  to  the  Court,  that  the  owner  should, 
before  the  rent  is  due,  convey  to  the  receiver ;  who  otherwise  cannot  distrain  on 
the  lessee  in  possession,  who  is  not  tenant  to  the  receiver.  This  objection,  how- 
ever, could  not  arise,  if  tlie  course  suggested  in  the  principal  case,  namely,  that 
of  compelling  an  attornment,  were  followed ;  as,  by  that  method,  the  requisite 
privity  of  estate  would  be  established :  and,  when  tliat  ia  effected,  a  receiver 
stands  in  need  of  no  order  to  enable  him  to  distraiiL  (Raincodi  v.  Sitnpson,  1 
Dick,  120,  in  margin,)  unless  he  has  suffered  the  rent  to  fall  in  arrear  ^r  more 
than  one  year.    Brandon  v.  Brandon^  5  Mad.  473. 

2.  The  principal  case  is  likewise  shortly  reported  in  3  Brown,  87. 

(1)  In  that  case  it  does  not  appear,  whether  there  had  been  an  attornment 
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WILLS,  Ex  parte. 

[1790,  June  12. ...  S.  C.  2  Cox,  23a] 

Assieif  MSNT  of  rents  and  profits,  or  of  deeds  is  an  equitable  lien ;  and  assigilee 
may  in  equity  insist  upon  a  mortgage,  (a) 

Lord  Chancellor  [Thurlow].  An  assignment  of  rents  and 
profits  is  an  odd  way  of  conveying ;  but  it  amounts  to  an  equitable 
lien ;  and  would  entitle  the  assignee  to  come  into  equity,  and  insist 
upon  a  mortgage.  An  assignment  of  deeds  alone  is  sufficient  for 
that  purpose :  and  in  this  case  there  is  a  covenant  for  farther  assu- 
rance.   

1.  A  FULLER  note  of  this  case  may  be  found  in  2  Cox,  233. 

2.  That  a  covenant  to  set  apart,  and  pay  annual  profits  of  land,  in  Equi^,  gives 
a  lien  on  the  land ;  see  Legcnrd  v.  Hodgts^  1  Ves.  Jun.  477,  and  (more  mlly  re- 
ported) 3  Brown,  531,  4  Brown,  421. 


STADGROOM,  £r  parte.  [  *  163  ] 

[1790,  June  12. ...  S.  C.  1  Cook's  B.  L.  7th  ed.  337 ;  2  Cox,  234.] 

QiMerCy  whether  shares  of  a  ship,  not  at  sea,  were  within  21  Jac.  1,  c.  19, «.  11 ; 
or  whether  transfer  of  bill  of  sale  were  sufficient  delivery  of  possession.  Also 
whether  it  is  affected  by  the  Registry  Act 

The  bankrupt  had  before  the  bankruptcy  given  the  petitioner 
among  other  securities  for  a  debt,  two  bills  of  sale  of  two  six- 
teenths of  a  ship,  not  at  sea  (1),  one  of  which  he  got  back  by  a 

(a)  See  airfe,  p.  72,  note  (a)  to  Ford  v.  Peering ;  also  2  Story,  Eq.  Juris.  §  1020 ; 
MmJevilU  v.  Welch,  5  Wheat  277.  In  Keys  v.  mUiams,  3  Y.  &  CoU.  55,  the 
doctrine  of  equitable  mortgages  is  vindicated  by  Lord  Abin^er. 

(J)  If  at  sea,  it  is  out  ofthe  statute,  if  the  muniments  of  the  ship  arc  delivered. 
Bourne  v.  Dodaon,  1  Atk.  154 ;  Broum  v.  HeaUvcoU,  1  Atk.  160 ;  2  Ves.  272,  622 ; 
2  Term.  Rep.  K.  B.  462,  494 ;  Ibid,  3,  267,  406 ;  1  Bro.  C.  C.  126.  [In  case  of  a 
sale,  or  an  agreement  for  a  sale,  of  a  part  only  of  a  ship,  it  has  been  thought  suf- 
ficient, if  the  vendor,  having  delivered  the  muniments  of  his  title,  ceased  nrom  the 
time  to  act  as  a  part  owner,  actual  deliveiy  of  a  part  bein^  said  to  be  impossible. 
This,  however,  according  to  Lord  Tenterden,  in  his  authoritative  Treatise,  should 
be  understood  with  some  limitation ;  for  if  a  part  owner  has  the  odtco/ possession 
ofthe  ship,  it  is  not  impossible  for  him  to  deliver  the  possession ;  if  he  has  not 
the  actual  possession,  Uie  possession  of  the  other  part  owners  may  reasonably  be 
considered  to  be  the  possession  ofthe  vendee  after  the  sale.  Abbott  on  Shipping, 
13.  And  these  principles  seem  to  have  the  sanction  of  Mr.  Justice  Story,  in  his 
annotations  on  tins  work.  Ibid.  The  delivery  of  the  muniments  of  the  ship 
would,  under  certain  circumstances,  be  a  sufficient  symbolical  delivery.  Wilkes 
V.  Ferris,  5  Johns.  335  ;  Jnsraham  v.  Wheder,  6  Conn.  284  ;  Stair's  Institutes,  by 
Brodie,  132,  T.  1.  p.  100.  See  also  Holmes  v.  Remsen,  4  Johns.  Ch.  460,  and  Mr. 
Rand's  learned  and  instructive  notes  to  Lanfear  v.  Sumner,  17  Mass.  110 ;  Story, 
Conflict  of  Laws,  323  note.] 
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stratagem.     The  question  was  whether  this  was  a  sufficient  posses- 
sion ;  or  within  statute  21  Jac.  1.  c.  19.  s.  11.  (1.) 

Mr.  Mansfield,  for  the  assignees.  He  might  have  gone  to  the 
ship,  and  have  given  actual  possession,  though  but  of  a  part.  If 
they  had  made  actual  assignments  without  delivery  of  possession, 
they  would  be  void. 

Mr.  Lloyd,  for  petition.  The  bankrupt  had  only  two  sixteenths 
of  the  ship.     The  statute  has  never  been  carried  so  far. 

Solicitor  Oeneral  [Sir  John  Scott],  mentioned  a  Nisi  Prius  case 
at  Durham  where  Maling  had  assigned  two  sixteenths  of  a  ship, 
which  came  into  port  time  enough  before  his  bankruptcy  for  posses- 
sion to  have  been  given ;  which  was  not  done :  and  yet  he  believed, 
it  was  ruled  to  be  good  (2). 

Lord  Chancellor  [Thurlow].  Certainly  according  to  the  gene- 
ral rule  possession  is  to  be  given :  but  in  case  of  asn^nments  of 
shares  of  a  ship  there  seems  to  be  no  other  way  of  giving  it,  than 
this.  Nor  does  it  appear,  the  bankrupt  ever  acted  as  owner  of  it 
from  that  time.  At  first  sight,  I  should  have  held,  that  the 
transfer  might  be  complete  by  a  transfer  of  the  instruments.  It 
would  be  an  objection,  if  it  was  a  transfer  of  the  whole.     I  will 

think  of  it. 
[  *  164  ]       *  For  Assignees.     Another  objection  is,  that  it  will  be 
void  upon  the  registry  act. 

Lord  Chancellor.  I  do  not  remember,  whether  that  operates 
upon  a  share  only :  but  it  is  worth  looking  into  upon  that  also. 

Solicitor  General  said,  he  believed,  that  case  was  taken  notice  of 
in  the  registry  act  (3).  

This  case,  also,  is  reported  in  2  Cox,  2M,  "where  GHUapy  v.  CmiiU,  Ambl.  652, 
is  referred  to  as  an  authority,  that  upon  the  sale  or  mortgage  of  a  than  of  a  ship, 
it  is  not  always  necessary  to  comply  strictly  with  the  rorros  of  indorsement  pre- 
scribed by  the  Ship  Register  Acts ;  but  a  contrary  rule  is  now  well  settled :  Ex 
parU  Yalhm,  15  Yes.  (j7  ;  &9ddtv.Lechmert,  IS  Yes.  5SS;  M 
11  Ves.  ijQl ;  Tlumumn  v.  SinUh,  1  Mad.  395:  to  what  extent  e(|uity  will  enforce 
the  completion  of  those  formalities,  see  Dixon  v.  Etoart,  3  Meriv.  ^3.  For  the 
mode  in  which  an  effectual  transfer  of  a  vessel,  or  any  part  thereof,  is  to  be  made, 
see  statute  6  Geo.  IV.  c.  110.  See,  also,  stat.  6  Geo.  IV.  c.  16,  s.  72,  and, /wit, 
the  note  to  Curtis  v.  Peny,  6  V.  379. 


(1)  Ryal  V.  Rotdes,  I  Ves.  348. 

(2)  r  ••  •     ^       


Solicitor  Geneiul  said  he  believed,  the  case  was  in  the  Term.  Rep.  K.  B. 
There  ia  a  case  of  Jtkinson  v.  Moling,  2  T.  Rep.  462 :  but  it  cannot  be  the  same. 
(3)  Mr.  Cooke  states,  that  this  petition  being  again  argued  on  the  2d  of  Aucust 
the  order  was  made,  according  to  the  prayer,  uiat  the  sluure  of  the  ship,  of  which 
the  petitioner  held  the  bill  of  sale,  should  be  sold  before  the  Commissioners ;  and 
the  produce  should  be  applied  in  discharge  of  his  debt ;  and  that  he  should  prove 
the  deficiency.  1  Cooke^i  B.  L.  7th  ed.  338 ;  8th  ed.  358.  See  the  Bankrupt  Act, 
6Geo.  IV.c.  ias.72. 
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WYNNE  V.  LORD   NEWBOROUGH. 
[1790,  June  10. ...  a  C.  3  Bro.  C.  C  87.] 

Motion  by  a  remote  remainder-man  and  tenants  to  restrain  receiver  from  ejecting 
tenants,  refused  with  costs ;  their  interest  not  being  sufficient. 

Receiver  is  to  let  the  estate  to  the  best  advantage :  but  he  cannot  raise  the  rents 
upon  slight  groonds ;  nor  turn  out  tenants,  nor  let  even  for  one  year  without 
application  to  the  Master. 

Under  the  will  of  Sir  John  Wynne  Lord  Newborough  was  tenant 
for  life,  subject  to  a  trust  term ;  remainder  to  his  first  and  other 
sons  in  tail,  remainder  to  his  brother  Glynne  Wynne  in  the  same 
manner. 

Motion  on  the  part  of  Glynne  Wynne  and  eighty  tenants,  that 
Price  the  receiver  should  be  restrained  from  proceeding  to  turn  them 
out  of  possession ;  that  they  might  remain  in  possession ;  and  for  an 
inquiry,  whether  that  was  not  for  the  benefit  of  the  estate.  The 
trustees  did  not  interfere. 

Mr.  Mansfieldy  for  the  motion.  The  receiver  had  the  usual 
powers  of  setting  and  letting  with  the  approbation  of  the  Master ; 
but  without  that  or  conununication  to  the  trustees  he  has  brought 
ejectments  upon  demise  of  a  mortgagee,  who  has  been  paid  his 
interest,  and  does  not  desire  to  be  paid  off:  and  has  given  notice  to 
quit  to  these  tenants,  who  have  regularly  paid  their  rent.  The 
affidavits  say,  raising  the  rents  will  in  the  end  be  of  considerable 
prejudice  to  the  estate,  though  now  by  harassing  the  tenants  it  may 
be  increased  by  it.  There  was  an  agreement,  that  he  and  the 
tenants  should  name  each  one  person  to  setde  the  increase  of  rent. 
That  he  does  not  deny;  nor  that  they  have  given  him 
offence  by  voting  ^contrary  to  his  inclination  at  the  last  [''^  165  ] 
election ;  and  this  is  on  the  eve  of  another  election.  .  But 
it  is  sufficient  for  this  motion,  that  he  was  proceeding  to  dispossess 
tenants,  who  regularly  paid  their  rent,  without  approbation  of  the 
Master.  The  powers  of  a  receiver  are  so  far  to  be  checked,  that  a 
Master  must  approve  any  alteration  of  the  estate,  unless  upon  some 
particular  emergq^ncy. 

Mr.  Richards  expressed  Lord  Newborough's  approbation  of  what 
had  been  done. 

Solicitor  General  [Sir  John  Scoti\y  for  the  receiver.  He  did 
not  apply  to  the  Master,  because  he  was  told,  it  was  not  usual, 
where  the  purpose  was  merely  to  set  and  let  for  one  year ;  so  if  he 
was  wrong,  it  was  a  mere  mistake. 

Lord  Chancellor  [Thurlow].  Nobody  interested  in  the  estate 
has  made  any  complaint.  Neither  the  tenant  nor  Glynne  Wynne 
have  any  thing  to  say  to  it.  Upon  what  ground  of  interest  of 
their's  would  they  apply  ?  A  receiver  is  to  let  the  estate  to  the 
best  advantage:  perhaps  it  may  have  been  underlet.  The  ques- 
tion is,  whether  it  is  better  managed  by  keeping  these  tenants  or 
not.     But  the  rents  are  not  to  be  raised  on  slight  grounds ;  nor  can 
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he  turn  out  the  tenants  without  application  to  the  Master;  (a) 
and  I  do  not  know  how  to  make  a  distinction  between  leases  for 
one  year  and  others  (1).  It  will  come  round  to  him  in  some  way 
or  other ;  but  somebody  interested  in  the  estate  for  life  or  the  term 
ought  to  apply. 

The  motion  must  be  refused  with  costs. 

It  is  not  only  incompetent  to  a  receiver  to  eject  tenants,  without  a  previous  ap- 
plication to  the  Court,  but,  without  such  sanction,  he  is  not  at  liberty  even  to  de- 
fend an  action  of  ejectment  brou^^t  against  himself:  Jbumym,  6  Ves.  287:  on 
the  other  hand,  the  Court  will  not  allow  the  possession  of  a  receiver,  under  its 
own  appointment,  to  be  disturbed  by  any  process  not  under  its  own  direction. 
.^d  V.  SmUh,  9  Ves.  335 ;  Brooks  v.  Greaihed,  1  Jac.  &  Walk.  178.  The  bill 
now  (1827)  before  Parliament,  for  the  regulation  of  the  practice  of  the  Court  of 
Chancery,  proposes  that  eveiy  receiver  sluill  manage,  as  well  as  set  and  let,  with 
the  approbation  of  the  Master ;  and  that,  in  acting  upon  this  direction,  it  shail  not 
be  necessary  to  present  a  petition  to  the  Court  in  the  fiist  instance. 


[  *  166  ] 

LODGE    and   FENDAL,  BkyKKUPrs,  Ex  parte  Assignees  of. 
[1790,  JuNi  12.] 

Creditors  of  a  partnership,  which  failed  in  two  years,  allowed  to  come  upon  the 
separate  estate  of  one  partner  in  respect  of  effects  taken  out  of  the  partnership 
by  him  without  the  privity  of  the  otner.  (h) 

Assignees  under  separate  commission  cannot  come  upon  joint  estate  for  a  sum 
brought  into  the  partnership  beyond  his  share ;  for  creditors  rely  on  the  osten- 
sible state  of  the  fund,  [p.  167.] 

In  1765  John  Lodge  sen.  James  Lodge,  and  John  Lodge  jun. 
entered  into  partnership ;  which  continued  till  the  death  of  John 
Lodge  sen.  in  1774.  He  bequeathed  all  his  personal  estate  after 
payment  of  debts  and  legacies  to  the  surviving  partners,  and  ap- 
pointed them  executors  with  his  wife.  The  surviving  partners  con- 
tinued to  carry  on  the  trade  under  the  same  firm,  and  the  old  arti- 
cles till  1776 ;  when  the  partnership  was  dissolved  by  consent, 
without  coming  to  an  account:  but  by  agreement  between  them 
James  Lodge  was  to  be  liable  to  the  debts.  Upon  the  same  day 
a  new  partnership  commenced  between  James  Lodge  and  Doctor 
Fendal,  who  advanced  12,000/.  to  the  partnership  as  his  share; 
and  James  Lodge  furnished  an  equivalent  in  articles  of  trade  ;  and 
had  the  whole  management  of  the  trade ;  Fendal  being  a  physician, 

(a)  A  special  order  of  the  Court  seems  necessary  to  authorize  a  penon,  in 
the  character  of  receiver,  to  institute  actions  of  ejectment  Green  v.  WtnUr, 
1  Johns.  Ch.  61.  ' 

(1)  Jlrde,  139. 

(&)  This  case  is  also  to  be  found  in  Cooke,  Bank.  Law,  505.  See  also  confirm- 
ation of  it  in  Story,  Partnership,  §  391,  92.    M*Catdey  v.  Jf' JMane,12  Dessaus. 
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and  utterly  unacquainted  with  it.  In  March  1778  the  partnership 
became  bankrupt.  Before  that  event  James  Lodge  had  without  ' 
the  knowledge  of  the'other  partner  paid  several  of  the  debts  of  the 
former  partnerships,  and  private  debts  of  his  own,  with  the  property 
of  the  last  partnership,  to  the  amount  of  above  36,000/.  An  order 
Mras  obtained  by  the  separate  creditors  of  Lodge  to  prove  under  the 
joint  commission.  Under  application  of  several  crieditors  of  the  last 
partnership  to  prove  against  the  separate  estate  of  Lodge  for  the 
sum  taken  out  of  the  partnership  the  Conunissioners  admitted  them : 
but  upon  the  petition  of  his  separate  creditors  that  the  proof  might 
be  expunged,  the  Lord  Chancellor  thought,  that  considering  the 
nature  of  the  case,  it  was  not  proper  for  the  Commissioners  to  de- 
termine it;  but  that  there  ought  to  have  been  a  petition  for  an 
order ;  upon  which  a  petition  was  presented  by  the  assignees  of  the 
last  partnership,  that  the  joint  creditors  might  be  admitted  to  prove 
against  the  separate  estate  of  Lodge  in  respect  of  the  effects  taken 
by  him  out  of  the  partnership.         . « 

Solicitor  General,  [Sir  John  Scott],  for  the  petition.  A  bill 
filed  by  some  of  the  creditors  of  the  old  partnership  to  have  great 
part  of  the  effects  of  the  last  considered  as  the  effects  of 
*  the  old  partnership,  was  dismissed.  In  this  case  the  [  ^  1 67  ] 
partnership  was  very  short,  only  two  years.  Lodge  had 
the  whole  management ;  and  applied  the  partnership  effects  to  pur- 
poses totally  unconnected  with  it  without  the  privity  of  the  other ; 
which  being  a  fraud,  the  Court  will  allow  the  partnership  to  be 
creditors  ;  as  in  the  case  of  Fordyce  before  Lord  Bathurst ;  which 
was  so  determined,  because  there  was  no  authority  by  the  other 
partner. 

Mr.  Hollist,  contra.  It  was  the  duty  of  Feudal  to  see  to  the  dis- 
position of  the  property;  and  that  the  business  was  carried  on 
properly.  It  does  not  appear,  that  the  separate  estate  of  Lodge 
was  benefited  by  this.  JEr  parte  ParJcer,  7th  of  August,  1780, 
your  Lordship  dismissed  a  petition  by  assignees  under  a  separate 
commission  to  be  let  in  as  creditors  under  a  joint  commission  for  a 
sum  brought  into  the  partnership  by  one  partner  beyond  his  share. 
Ex  parte  Burrel,  22d  July,  1783,  1  Cooke's  B.  L.  556,  and  the 
other  cases  there  cited  were  to  the  same  point.  So  Ex  parte  Vere, 
before  your  Lordship. 

Mr.  Mansfield.  In  those  cases  it  was  held,  that  by  the  consent 
of  the  party  the  separate  property  became  part  of  the  joint  stock. 

Lord  Chancellor  [Thurlow],  Against  the  petition  it  is  argued 
from  the  reverse  of  the  case,  which  does  not  seem  to  apply.  In 
those  cases  of  separate  debts  offered  to  be  proved  against  the  joint 
estate  the  principle  of  the  rule  I  take  to  be  this :  that  where  one 
partner  has  brought  into  the  joint  estate  a  sum,  the  creditors  rely  up- 
on the  ostensible  state  of  the  fund ;  and  give  credit  accordingly.  But 
here  in  fraud  of  the  contract  one  partner  has  taken  out  a  certain  sum. 
The  petitioners  state  simply  this,  that  money  has  been  taken  out  of 
the  partnership  stock  by  one  partner  without  the  privity  of  the  other ; 
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and  the  question  is,  whether  they  shall  go  upon  the  separate  fund  on 
behalf  of  the  joint  creditors,  or  whether  by  means  of  that  fraud  it 
shall  belong  to  his  separate  creditors,  any  more  than  it  would  have 
belonged  to  him.  It  has  certainly  gone  to  increase  his  separate  es- 
tate. Those  cases  are  not  appUcable  in  specie  to  this  particular  case. 
You  have  produced  no  case  upon  an  application  of  this  kind. 
[  ^  168  ]  *  For  petition.  There  is  a  case  Ex  parte  Drake,  cited  in 
Ex  parte  Lanoy  Hunter,  1  Atk.  225, 1  Cooke's  B.  L.  556, 
where  a  partner  had  taken  out  of  the  partnership  stock  more  money, 
than  his  share  amounted  to ;  and  Lord  Talbot  admitted  the  partner- 
ship creditors  to  come  upon  the  separate  estate  for  so  much.  But 
your  Lordship  has  in  some  later  cases  expressed  some  doubt  about 
the  principle  of  that  order.  The  case  Ex  parte  Vere  was  decided 
as  a  case  of  privity ;  there  was  a  constant  communication  of  the 
houses  at  London  and  Manchester. 

Lord  Chancellor.  This  comes  within  the  compass  of  two  years. 
This  was  certainly  taken  out  of  the  partnership  stock ;  and  it  is  very 
difficult  to  distinguish  this  case  from  that  of  Fordyce  (1).  I  think, 
the  petitioners  should  be  admitted  to  prove;  take  it  so  de  bent 
esse  (1).  

SiifCE  the  adjudication  of  this  case,  the  law  has  been  clear,  that,  to  make  out 
the  right  of  the  joint  estate  of  several  partners,  (not  subdivided  into  distinct  fiims 
carrying  on  different  trades,)  to  prove  against  the  separate  estate  of  one  partner, 
or  v%c€  vena,  the  effects,  joint  or  separate,  must  have  been  acquired  (by  one  or  the 
other,  as  the  case  may  be|  improperly,  and  under  circumstances  from  which  the 
law  implies  fraud ;  and  holds,  that  the  one  estate  has  been  fraudulently  increased 
at  the  expense  of  the  other.  Where  the  effects  have  been  applied  to  the  sole  use 
of  either  party,  by  contract,  either  express  or  implied,  the  rands  must  remain  as 
they  stood  at  the  bankruptcy ;  the  joint  and  separate  creditors  taking  respectively, 
what  is  2e/l  of  each  estate.  Hx  parte  Harris,  2  Ves.  &  Bea.  213 ;  Eepmie  Yangt, 
3  Ves.&Bea.34;  Ex  parte  Reeve,  9  Yes.  58d ;  Ex  pcarte  Smxih,  6  MeuL  2 ;  &  C. 
setnble,  1  Glyn  &  Jameson,  74.  See  post,  notes  3,  and  4,  to  Hankey  v.  Gwrrett,  I 
V236. 

(1)  Ex  parte  Cust,  1  Cooke's  Bank.  Law,  535,  506,  ed.  7;  531,  ed.  8. 

(2)  Lord  Thurlow  appears  finally  to  have  dismissed  the  petition ;  considering 
this  as  not  amounting  to  a  case  of  mud.  Ex  parte  Bataon,  1  Cooke's  B.  L.  £34, 
530,  ed.  8.  In  such  a  case  of  fraud,  as  distinguished  from  contract,  a  solvent 
partner,  having  paid  the  joint  debts  (see,|NM<,  Ex  parte  TWner,  voL  iiL  243;  Ex 
parte  Rushfom,  x. 409 ;  Paley  v.  Fiild,  xiL  435)is  admitted  to  prove  under  a  sep- 
arate commission.    Ex  parte  Yonge,  3  Ves.  &  Bea.  31. 
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GORING,  Ex  parte. 

[1790,  June  12.] 

AssieinEES  of  bankrupt  made  no  dividend,  but  thirteen  yean  aAer  the  bankruptcy 
had  from  the  produce  of  the  property  accumulated  enough  to  oay  fifteen  shil- 
lings in  tlie  pound :  sale  and  distribution  ordered  on  petition  of  one  creditor. 
Assignee  of  bankrupt  must  not  keep  money  in  his  hands,  [p.  169.] 
Commissioners  not   to   decide,  whether  an   estate  of  bankrupt  shall  be  sold, 
or  not:  th«re  must  be  an  order  for  sale :  any  creditor  has  a  right  to  insist  on  it, 
>169.] 
litors  of  bankrupt  entitled  to  interest  if  a  surplus,  [p.  170.] 


Crc^U 


Sir  George  Colebrooke  became  a  bankrupt  in  1777.  At  the 
time  of  his  bankruptcy  he  was  seised  in  fee  of  an  estate  subject  to  a 
jointure  to  Lady  Colebrooke ;  and  to  4000/.  to  her,  if  she  should 
survive  him,  and  a  charge  for  younger  children.  He  was  tenant  for 
life  of  estates  in  Scotland  of  2000/.  a  year ;  which  were  out  upon 
lease,  and  had  continued  so  ever  since  ;  and  was  possessed  of  100/. 
a  year  in  London  of  a  share  in  the  New  River  water  works ;  and 
had  other  property,  sufficient,  if  sold,  to  pay  about  twenty  shillings 
in  the  pound.  The  assignees  had  made  no  dividend ;  but  had  lent 
two  sums  of  24,000/.  and  2000/.  upon  mortgage ;  and  from  the  in- 
terest and  the  rents  and  profits  had  accumulated  a  fund  sufficient  to 
pay  about  fifteen  shillings  in  the  pound.  Goring  representative  of 
Nash  a  creditor  for  2000/.  petitioned,  that  the  assignees  should  ac- 
count, for  what  they  had  received ;  that  the  two  sums  lent  upon 
mortgage  might  be  called  in ;  that  the  estates  of  the  bankrupt  might 
be  sold ;  and  the  produce  distributed. 

*  Solicitor  General  [Sir  John   Scott],  and  Mr.  Mt-   [  *  169  ] 
fordy  for  the  petition.     These  two  sums  ought  to  have 
been  distributed,  instead  of  being  lent  out.     It  is  admitted,  that  the 

24,000/.  was  lent  to  James  Barwell  an  assignee ;  the  other  to 

Barwell  either  an  assignee,  or  the  brother  of  one.  Suppose  this 
measure  expedient,  can  your  Lordship  say  thirteen  years  after  the 
bankruptcy,  that  this  is  a  distribution  ?  The  petitioner  is  the  only 
considerable  creditor  besides  the  Barwells,  who  oppose  this  petition. 
Ec  parte  Mathews,  before  your  Lordship. 

Mr.  Mansfield,  contra.  It  was  considered  to  be  for  the  advantage 
of  the  estates,  that  they  should  not  be  sold,  at  least  not  yet ;  and 
this  has  been  the  sense  of  all  the  creditors ;  for  till  the  death  of 
Nash  there  was  no  application ;  and  the  only  person  now  complain- 
ing is  his  representative.  The  mortgage  was  on  purpose  that  the 
money  might  carry  interest. 

Lord  Chancellor  [Thurlow].  Thirteen  years  have  elapsed 
since  the  bankruptcy.  If  it  turns  out,  that  the  assignees  have  kept 
money  in  their  hands  unwarrantably,  my  opinion  is,  that  you  need 
not  go  into  the  point,  as  to  the  manner,  in  which  they  have  employed 

VOL.  I.  M 
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it ;  for  an  assignee  must  not  keep  money  in  his  hands  (1).  As  to 
proceeding  under  the  conunission  to  sell  the  estate,  they  must  have 
an  order  from  the  Court :  I  do  not  recollect  any  statute,  which  gives 
authority  to  the  Commissioners  to  decide,  whether  an  estate  should 
be  sold,  or  not.  Any  creditor  has  a  right  to  have  the  estates  of  the 
bankrupt  sold,  and  the  produce  divided ;  nor  will  the  prudence  of 
the  plan  pursued,  or  the  consequences,  enable  the  Court  to  prevent 
the  sale.  If  the  law  would  give  me  that  discretionary  authority, 
perhaps  it  would  be  wise ;  but  till  it  does,  I  cannot  exercise  it  This 
is  a  hard  case,  if  the  petition  is  brought  obstinately,  now  that  they 
have  got  so  near  the  whole  sum,  to  have  the  estates  sold,  instead  of 
being  restored  to  the  bankrupt :  but  though  I  suspect,  it  would  be 
advantageous  for  things  to  go  on,  as  they  do  at  present,  if  they 
account  from  time  to  time  (and  there  may  be  a  case  so  stated,  that 
it  may  appear  to  the  Court  to  be  advantageous)  yet  if  the  order  for 

sale  is  pressed  for,  I  cannot  refuse  it ;  and  the  petition  of 
[  *  170  ]  any  one  *  creditor  is  sufficient.     I  remember  in  the  case 

of  a  West  India  estate  I  did  not  think  myself  at  Uberty  to 
speculate  upon  affidavits.  There  is  no  reason  why  this  mortgage 
money  should  not  be  paid  in.  The  creditors  will  be  entitled  to  in- 
terest, if  the  estate  produces  more  than  will  satisfy  the  debts  (2). 
They  must  satisfy  this  creditor :  the  order  must  be  for  them  to  go 
before  the  Commissioners  for  an  account  to  be  taken,  and  the  estates 
to  be  sold  (3).  

1.  For  the  penalty  to  which  ajssignees  are  liable,  when  they  improperly  retain 
in  their  own  hands  money  belonging  to  the  bankrupt  estate,  see  the  consolidated 
Bankrupt  Act,  6  Geo  IV.  c.  la  s.  104. 

2.  Though,  in  the  principal  case,  Lord  Thiu*low  doubted  whether  any  circum- 
stances could  authorize  the  Court  to  stay  a  sale  of  a  bankrupt's  estate,  and,  by 
such  means,  to  postpone  the  dividend ;  yet  Lord  Eldon  has  since,  more  than  once, 
declared  a  difference  of  opinion  on  that  head,  and  has  held,  that  the  jurisdiction 
of  the  Great  Seal  is  not  so  restricted,  as  to  prevent  an  order  bein^  made  to  stay 
such  sale,  if,  in  the  exercise  of  a  sound  discretion,  the  Court  is  satisfied  that  such 
postponement  will  be  for  the  benefit  of  all  the  creditors :  Ex  parU  KendaUf  17 
Ves.  519;  Ex  parte  GrowenoTy  14  Ves.  589:  in  ordinary  cases,  however,  it  is  left 
to  the  commissioners  to  seU  in  the  manner  they  think  most  advantageous.  Ex 
parte  Comings^  1  Ves.  Jun.  112. 

3.  With  respect  to  the  general  rule  as  to  making  dividends,  and  as  to  the  noode 
of  recovering  such  dividends,  see  the  statute  above  cited,  sections  107, 109, 110, 
111,  and,  as  to  interest  on  debts  proved,  section  132. 

(1)  Stat  6  Gea  IV.  c.  16,  s.  104,  requires,  that  he  shall  be  charged  with  inter- 
est at  20  per  cent    HWiard^s  Casty  ante^  89. 

(2)  Ex  parte  Morris,  ante,  132;  porf,  Ex  parte  Mills,  voL  il  295;  Ex  parte 
Ciarke,  iv.  677;  Exparte  Ruve,  ix.  d88. 

(3)  They  were  afterwards  advertised  for  sale. 
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PAYNE  V.  COLLIER. 

[1790,  JuiiB  14.] 

Trust  fund,  which  under  a  power  in  marriage  settlement  had  been  lent,  decreed 

to  be  paid  into  Court,  the  trustees  representing  it  to  be  in  danger. 
Settlement  reformed  according  to  the  intention  declared  in  the  recital,  [p.  171.] 

By  the  marriage  settlement  of  John  Dyer  Collier  a  trust  fund  was 
created  with  a  power  to  the  trustees  to  put  out  to  interest  upon  good 
and  sufficient  security  part  of  the  fund  to  the  amount  of  3000/. 
according  to  the  recital ;  but  in  the  contracting  part  there  wa^  no 
limitation  as  to  quantity.  In  pursuance  of  this  power  the  trustees 
lent  the  husband  50002.  being  nearly  the  whole  of  the  fund,  upon 
his  and  his  father's  bond.  Some  having  been  repaid,  the  trustees 
brought  a  bill  to  have  what  remained  due  paid  into  the  Bank  in  the 
name  of  the  Accountant  General  for  the  purposes  of  the  settlement, 
and  desired  costs  out  of  the  estate.  They  stated,  that  they  con- 
ceived the  fund  to  be  in  danger. 

Solicitor  Generaly  [Sir  John  Scott],  for  Defendants.  This  de- 
mand cannot  be  resisted ;  but  from  the  particular  circumstances  the 
Defendants  ought  to  have  some  indulgence  as  to  time.  When  this 
money  was  lent,  it  was  principally  on  the  security  of  the  father,  who 
was  in  very  good  circumstances.  He  has  since  become  involved  by 
being  security  for  another  son.  BOOOl.  of  this  fund  has  been  paid, 
pardy  before,  and  partly  since  the  bill  filed ;  and  they  say,  they  are 
engaged  in  an  extensive  trade ;  and  in  seven  or  eight  months  will 
be  able  to  pay  the  whole ;  whereas  pressing  them  for  it  now  may 
prevent  them  from  proceeding  in  their  trade. 

•Lord  Chancellor,  [Thtjrlow].  I  am  afraid,  I  must  [  *  171  ] 
order  it  to  be  paid  in  immediately,  as  the  trustees  repre- 
sent it  to  be  in  danger.  Though  I  might  be  inclined  to  allow  them 
time,  I  cannot.  But  in  the  recital  the  power  is  to  lend  3000/.  of  the 
fund,  though  in  the  contracting  part  it  is  not  limited :  ,upon  that  the 
parties  would  be  entitled  to  come  into  this  Court  to  have  the  settle- 
ment reformed  according  to  their  intention  declared  in  the  recital  (1) 
and  for  a  declaration,  that  the  trustees  were  not  competent  to  lend 
more  than  3000Z.  As  that  is  the  case,  perhaps  it  would  be  the 
wisest  way  in  the  trustees  to  allow  them  time,  by  which  they  may 
secure  themselves  from  the  consequences  of  having  exceeded  their 
authority.  Let  him  pay  it  in  at  the  bank  in  the  name  of  the  Ac- 
countant General  in  trust  in  the  cause :  but  I  cannot  give  costs  out 
of  the  estate  of  the  infant     The  Defendants  must  pay  costs. 

(1)  Settlement  not  reformed  according  to  the  intention,  where  nothing  dehon 
the  words  to  do  it  by :  the  recital  being  merely  general,  and  with  reference  only 
to  what  followed,    b^ran  v.  Ross,  amie,  57,  [and  notes.] 

Will,  made  upon  a  mistake  of  testatrix,  not  altered  to  comphr  with  the  inten- 
tion, where  no  words  to  show,  what  tlie  will  would  have  been,  if  that  mistake  had 
not  happened.    Simih  v.  MaiUand,  post,  962. 
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On  the  1 1th  November,  1790,  a  motion  was  granted,  that  the  Ac- 
countant Oeneral  should  be  at  liberty  to  receive  and  lay  out  a  port 
of  this  fund  remaining  due,  which  Defendants  were*  ready  to  pay ; 
and  to  apply  the  interest  and  dividends  acccurding  to  the  decree  and 
settlement  The  Accountant  Oeneral  conceived,  that  he  could  not 
do  this  without  an  order ;  as  the  decree  had  dircted  the  whole  sum 
to  be  paid.  

Ske,  ofife,  the  note  to  Danm  v.  JZoit,  1  V.  57. 


BUTRICKE  V.  BROADHURST. 
[1790,  JuiTK  14. ...  S.  C.  3  Bro.  C.  C.  8a] 

Husband  devised  all  hia  real  and  peraonal  estates  in  trust  for  his  wife  for  life, 
provided  she  should  not  marry ;  and  made  her  executrix.  The  trustees  not 
actinff,  she  took  possession.  After  receiving  rents  and  profits  for  five  yean 
not  a&owed  to  elect  to  take  a  sum  under  marriage  settlement,  without  special 
firround,  as  that  from  the  situation  of  the  prc^)erty  it  was  doubtful,  what  would 
be  the  result  ia) 

Party  having  rignt  of  election  may  file  a  bill  to  have  property  cleared  in  order  to 
elect  to  advantage,  [p.  172.] 

Plaintiff's  husband  by  his  will,  of  which  she  was  sole  executrix, 
gave  all  his  estates  both  real  and  personal  to  trustees  up- 
[ *  172  ]  on  trust  to  permit  her  to  receive  the  rents  and  profits  •for 
life,  provided  she  did  not  marry  again.  She  proved  the 
will.  The  trustees  never  acted;  and  she  received  the  rents  and 
profits  for  five  years  after  his  death ;  and  then  filed  a  bill,  claiming 
to  elect  to  take  an  interest  in  a  trust  fund  of  2000Z.  under  her  mar- 
riage settlement  instead  of  the  estate  under  the  will. 

Solicitor  General  [Sir  John  Scoit]^  for  Plaintiflf.  She  might,  if 
called  upon,  have  made  her  election.  She  received  the  rents  and 
profits,  because  there  was  nobody  else  to  take  any  care  of  them.  If 
the  bill  had  been  filed  against  her,  the  trustees  taking  no  care  of  the 
interests  of  cetiui  que  trust,  it  would  have  been  competent  for  her  to 

(a)  It  is  a  principle  of  Equity,  that  a  person,  who  accepts  a  benefit  under  an 
instrument,  must  adopt  the  whole,  giving  full  effect  to  its  provisions,  and  renoopc- 
ingcveiy  right  inconsistent  with  it  Prom  this  grows  what  is  called  the  doctrine 
pf  Election.  For  a  full  treatment  of  which,  see  2  Williams,  Executors,  1083-40; 
Mr.  Swanston's  notes  to  Dillon  v.  Parker,  1  Swanst  396 ;  2  Story,  Eq.  Juris. 
^§  1075-99.  See,  also,  Schnehly  v.  Ragarij  7  Gill  &  J.  120 ;  Crt9u>eU  v.  Lauwrn, 
lb.  228 ;  John^n  v.  Tdford,  1  Russ.  &  Mylne,  244;  Roberimm  v.  Stevens,  1  Ircd. 
Eq.  247  ;  AddUon  v.  Bowie,  2  Bland,  C06;  Daxon  v.  Stede,  2  Jones,  178 ;  Gest  v. 
jF&dfc,  1  Green  Ch.  108 ;  Poye  v.  Hughes,  2  B.  Munroe,  442.  For  the  circum- 
stances under  which  an  election  shall  be  deemed  to  have  been  made,  see  2  Stoiyi 
Eq.  Juris.  §§  1097, 1098 ;  jFVon*  v.  Fhink,  3  Mylne  &  Craig,  171 ;  Bnee  v.  Briee, 
2  MoUoy,  21.  An  election  has  been  held  to  be  made  by  the  instituting  of  an 
action  of  dower.  Wilson  v.  Hamilton,  9  Serg.  &  Rawle,  424.  See  post,  p.  257, 
note  (a)  to  Bauifk  v.  Read,  and  p.  514 ;  note  (a)  to  Blake  v.  Bunbvry ;  also  Hovcn- 
den's  note  to  this  case. 


1790. J  BUTRlCKJe   V.  BBOADHURST.  172 

say,  she  only  meant  to  perform  the  office  of  executrix,  and  received 
the  rents  and  profits,  because  nobody  else  would ;  and  that  she  was 
ready  to  account  according  to  the  will ;  that  is,  daiming  the  rents 
and  profits  herself  for  life ;  or  upon  the  other  hand,  that  nothing  was 
done,  but  acts  of  necessity ;  and  that  she  might  elect.  I  cannot  find 
a  case,  except  that  upon  the  will  of  the  Duke  of  Montague,  Lord 
BeauUeu  v.  Lard  Cardigatiy  Amb.  533,  and  in  Browne's  Parliamen- 
tary Cases :  and  in  that  case  the  acts  were  very  various,  and  more 
in  number  than  in  this.  Supposing  there  was  no  real  estate,  no 
more  evidence  arises  fix>m  her  possessing  herself  of  the  interest  of  the 
personal  property,  than  of  the  principal ;  as,  being  executrix,  she  must 
have  received  the  interest  in  order  to  account  for  it ;  and  she  could 
not  without  a  decree  have  given  any  to  the  devisees  over ;  for  by 
the  will  they  could  have  nothing  until  her  decease  or  marriage. 

Lord  Chancellor  [Thublow].  I  thought  Lord  Northington 
tcderably  well  founded  in  that  case ;  but  it  was  determined  otherwise 
in  the  House  of  Lords ;  who  decided,  that  the  right  of  election 
lasted  fifty  years.  But  all,  that  was  determined  by  it,  was,  that  un- 
der circumstances  it  may  last,  till  the  whole  affidr  is  wound  up,  and 
the  trusts  executed.  I  agree  now,  that  if  the  Plaintiff  had  filed  a 
bill,  stating,  that  she  did  not  know  the  state  of  the  fund ;  and  de- 
siring to  have  the  debt  and  legacies  paid,  and  the  property  cleared, 
that  she  might  elect  to  advantage,  she  might  have  done  so.  So  if 
the  other  parties  had  filed  a  bill,  it  could  only  have  been  to  force 
her  to  make  her  election.  But  here  having  taken  possession  under 
the  will,  and  the  estate  being  a  free  fund  from  the  banning,  I  cannot 
think  oif  a  principle,  upon  which  the  Court  can  say,  she  is 
now  competent  to^elect.  The  bill  must  be  *  dismissed;  [^173] 
but  I  wish  it  to  be  understood,  that  it  turns  upon  the  par- 
ticular circumstance,  that  the  bill  was  filed  without  any  ground ;  and 
no  suggestion,  that  the  real  or  personal  estate  is  in  such  a  situation 
as  to  render  it  doubtful,  what  the  result  would  be.  She  consequent- 
ly has  laid  no  ground,  that  entitles  her  to  elect  after  enjoyment  for 
five  years  (1).  

That  a  party,  before  he  can  be  compelled  to  elect  between  two  interests,  is 
entitled  to  have  the  accounts  teken,  had  been  detennined  lomt  previously  to  the 
present  decision  by  Lord  Talbot,  in  Pusiy  v  Desbowoeritj  3  P.  Wms.  321,  and  the 
role  had  been  so  held  in  the  still  earlier  case  of  Hender  v.  JBom,  3  P.  Wms.  124, 
note.  The  principle  is  one  of  too  much  obvious  fairness  not  to  have  been  handed 
down,  unimpaired  to  the  present  time.  Chdmars  v.  StorU^  2  Yes.  &  Bea.  225 ; 
Kidnof  v.  Cwuwmaktry  12  Yes.  153.  Other  circumstances,  however,  besides  an 
accurate  knowledge  of  tiie  comparative  value  of  the  two  things  which  are  the 
subject  of  election,  may  be  sufficient  to  bind  a  person  to  an  election :  Stratford  v. 
Powell,  1  Ball  &  Beat  24 ;  but  these  circumstances  (whether  arising  out  of  orig- 
inal intention,  acquiescence  in  the  acts  of  others,  or  the  effect  of  acts  of  the  par- 
ty having  the  ri^ht  of  election  on  the  interests  of  third  persons,)  must  be  so  mfi- 
nitely  varied  and  modified  in  different  cases,  that  no  rule  applicable  to  all  can  be 
laid  down ;  each  must  be  determined  on  its  own  particular  grounds.  Edwards  v. 
Morgan,  1  M'Clel.  541.  _ 

(1)  Widow,  having  received  a  legacy  and  an  annuity  under  will  of  her  husband 
for  three  years,  was  allowed  to  elect  to  take  her  dower,    ffake  v.  ffake,  post,  335. 
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CLINTON  V.  HOOPER. 
[1790,  JuHB  15.— 1791,  Jan.  25, 27. ...  S.  C.  3  Bro.  C.  C.  201,] 

Wife  barred  from  her  right  to  be  exonerated  out  of  the  assets  of  her  husband  in 
respect  of  money  raised  by  mortga^  of  her  estate,  and  received  by  him,  by 
telling  executor,  she  would  not  raise  her  claim ;  and  no  difference,  whctiier 
legacies  were  paid  before  or  after.  Parol  evidence  of  her  declantions  admis- 
sible  to  prove  that  it  was  not  applied  for  the  husband's  use ;  not  to  prove  the 
transaction  itself  different  from  what  it  appears  to  be  by  the  instruments  and 
the  other  evidence ;  as  that  it  was  intended  as  a  gifl  to  him.  (a) 

General  exception  of  mortgage  debts  out  of  charge  in  will  for  debts  not  suffi- 
cient to  put  wife  to  election  to  take  under  will,  or  have  mortgage  of  her  estate 
paid  out  of  assets,  [p.  178.] 

Any  evidence  of  conversation  between  principal  and  surety  at  time  of  raising  the 
money  is  evidence  to  rebut,  [p.  179.] 

Proof  of  application  of  money  raised  on  wife's  estate  to  her  use  bars  her  demand 
on  husband's  assets.    Wife  does  not  stand  in  place  of  the  mortgagee,  [p.  181.] 

Parol  evidence  admissible  to  prove  application  for  benefit  of  the  wife  or  any 
relation  of  hers,  [p.  184.] 

Heir  at  law  would  be  barred  of  his  right  against  personal  assets  by  declaration, 
proved  by  parol,  that  he  would  not  raise  his  claim ;  or,  even  after  legacies 
paid,  affirming  it:  and  wife's  case  is  same  as  that  of  heir  at  law.  Husband 
having  paid  |wrt  of  mortgage  upon  wife's  estate,  in  which  she  had  joined,  may 
by  his  indorsement  charge  it  again  to  the  same  amount ;  but  not  ultra,  [p.  185.] 

Husband  acquires  no  interest  in  it  by  paying  it  off,  [p.  186.1 

Wife  not  to  be  paid  in  preference  to  onerous  creditors,  [p.  186.]  . 

Wife's  right  not  on  the  contract,  but  because,  being  husband's  debt,  his  pexsonal 
estate  bound  in  the  first  instance,  [p.  186.] 

Not  necessary  to  appear  on  the  instruments  that  it  is  the  debt  of  the  wife ;  but 
may  be  proved  aliunde,  [p.  187.1 

Where  the  debt  is  not  originally  tne  husband's,  his  covenant  to  pay  is  only  col- 
lateral ;  and  will  not  nutke  it  his :  but  qware  whether  so  against  creditors, 
[p.  187.]  .     . 

Court  will  not  infer  an  equitable  assumpsit  contrary  to  the  tenor  of  the  obligation 
subsisting  between  husband  and  wife.  Where  the  money  was  paid  to  wife 
with  privity  of  husband,  without  writing,  so  as  to  appear  that  she  could  dispose 
of  it  m  her  life  or  by  will,  not  to  be  considered  the  debt  of  husband,  [p>  188.] 

Mrs.  Clinton  having  by  settlement  a  joint  interest  with  her  hus- 
band in  freehold  and  copyhold  estates  originally  her  own,  having 
descended  to  her  as  heir  at  law  to  her  brother,  joined  in  a  mortgage 

(«)  By  the  principles  of  the  common  law  there  is  an  incapacity  in  husband  and 
wife  to  contract  with  each  other.  But  Courts  of  Equity  will  enforce  certain  con- 
tracts between  them.  Bradish  v.  Gibba,  3  Johns.  €^  533 ;  lAvifurMon  v.  IM^' 
8fon,  2  Johns.  Ch.  .537.  So,  a  wife  may  become  a  creditor  of  her  husband  by  acts 
and  contracts  during  marriage.  If  a  wife  should  unite  with  her  husband  to  pledge 
her  estate,  or  otherwise  to  raise  a  sum  of  money  out  of  it  to  pay  his  debts,  or  to 
answer  his  necessities ;  whatever  might  be  the  mode  adoisted  to  cany  that  pur- 
pose into  effect,  the  transaction  would,  in  Equity,  be  treated  according  to  the  true 
mtent  of  the  parties.  She  would  be  deemed  a  creditor  or  a  surety  for  him  (if  » 
ori^nally  understood  between  them)  for  the  sum  so  paid;  and  she  would  be 
entitled  to  reimbursement  out  of  his  estate,  and  to  the  like  privileges  as  belong 
to  other  creditors.  See  2  Story,  Eq.  Juris.  §§  1372,  1373,  and  cases  cited; 
JVemceioiz  v.  Gahnj  3  Pai^e,  G14.  But  it  appears  from  the  parol  evidence  admit- 
ted in  the  present  case,  that  the  money  was  not  applied  for  the  husband's  i^^ 
That  this  evidence  was  rightly  admitted,  see  Greenleaf,  Evidence,  §  2961  ^or 
farther  illustration,  see  Hovenden*8  note  at  the  end  of  the  case. 
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of  copyhold  by  surrender  to  Deans  in  fee  for  15002.  for  which  sum 
the  husband  also  gave  his  bond,  and  in  a  sale  of  either  of  those 
estates  to  the  amount  of  4000Z.  The  husband  received  the  money, 
and  laid  it  out  in  the  purchase  of  real  estates,  except  10002.  ; 
which  he  applied  in  buying  up  a  dower  right,  to  which  his  wife's 
estates  were  liable.  By  his  will  he  gave  his  wife  an  annuity  of  602. 
a  year  out  of  the  purchased  estate,  and  some  other  bequests,  to  the 
amount  in  all  of  ^L  a  year  accordii^  to  her ;  of  1162.  a  year  ac* 
cording  to  the  executor.  He  gave  Hooper  a  freehold  estate  for  life  ; 
and,  after  giving  s<Mne  legades,  made  him  executor  and  residuary 
legatee  ;  and  chaiged  his  real  in  aid  of  his  personal  with  all  his  debts 
except  those  due  upon  mortgage.  There  was  but  one  mortgage 
debt  besides  that  to  Deans.  After  the  death  of  testator  his  widow 
paid  interest  upon  the  mortgage  to  Deans  for  two  or  three  years ; 
and  then  brought  a  bill  against  the  execute  and  mortgagee  to  have 
that  mortgage  satisfied  out  of  the  assets  of  her  husband. 

Defendant  Hooper  set  up  two  grounds  of  oppoatipn :  first,  an 
agreement  between  the  husband  and  wife,  that  her  estate  should  con- 
tinue liable :  secondly,  supposing  that  agreement  void,  because  dur- 
ing coverture,  that  it  was  confirmed  by  her  when  a  widow.  In  sup- 
port of  this  he  read  parol  evidence  to  the  following  efiect : 

*  <<  It  was  the  intenticm  of  the  parties  to  sell  the  whole ;  [  *  174  ] 
and  this  part  was  mortgaged  only,  because  a  purchaser  could 
not  be  procured  for  it  In  a  c(mi versation  with  Wheeler  and  Hoc^r 
upon  settling  an  account  with  her  of  arrears  of  her  annuity  under  the 
will,  she  intimated  something  about  this  right ;  they  told  her,  testator's 
estate  was  not  sufficient  for  all :  she  answered,  that  Harris  had  ad- 
vised her  of  this  right ;  but  that  she  did  not  mean  to  claim  it ;  but 
desired,  that  her  cousin  Hooper  would  proceed  in  paying  the  Iega-i» 
cies.  When  they  went  away,  Wheeler  apprehended  from  her 
conversation  and  manner,  that  every  thing  was  settled ;  and  that  she 
meant  to  discharge  the  mortgage  herself  without  making  that  claim. 
About  three  months  after  Wheeler  and  Hooper,  being  informed  that 
she  refused  to  pay  any  more  interest,  went  to  know  her  determina- 
tion ;  and  Hooper  asking  her  how  she  could  think  of  making  this 
daim,  when  she  knew,  it  was  agreed  between  her  husband  and  her, 
that  this  was  to  be  paid  out  of  the  estate ;  she  replied,  it  was  true, 
it  was  her  agreement  with  her  late  husband,  that  the  estate  should 
be  sold  for  his  benefit ;  but  that  Harris  had  told  her,  she  might  have 
this  satisfaction  :  that  she  exf)ected,  that  her  husband  wouki  have 
left  her  the  estates  purchased  for  life  ;  but  however  she  thought  her- 
self much  better  off,  with  what  she  had  under  the  will.  Hooper,  at 
the  request  of  Plaintiff,  borrowed  money  to  discharge  the  legacies." 
By  the  schedule  to  Hooper's  answer  all,  except  two  small  l^acies, 
appeared  to  have  been  paid  previously  to  these  conversations.  The 
executor  denied  assets  sufficient  for  all  the  purposes  of  the  will, 
if  this  charge  should  be  allowed. 

Solicitor  General,  [Sir  John  Scott],  Mr.  Lloyd,  and  Mr.  Rich- 
ards, for  Defendant.     The  rule  of  this  Court  is,  that  if  the  husband 
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and  wife  borrow  money  upon  mortgage  of  the  wife's  estate,  and 
nothing  is  said  about  it,  and  the  husband  takes  the  money,  the 
estate  remains  liable  to  the  mortgagee ;  but  the  wife  has  a  remedy 
against  the  assets  of  the  husband.  The  agreement  need  not  be  in 
writing.  There  have  been  parallel  cases  in  this  Court  between 
other  persons,  as  between  father  and  son.  If  a  father  prevails 
upon  a  son  to  mortgage  his  estate,  the  son  will  have  a  right  to  call 
on  the  father  to  reimburse  him :  but  if  there  is  any  parol  agree- 
ment to  show,  it  was  meant,  the  son's  estate  should  stUI  continue 
debtor,  that  would  rebut  the  equity.  The  only  ground 
[  •  175  ]  •then  for  Plaintiff  is  her  incompetency  to  make  an  agree- 
ment to  bind  her,  because  she  was  married  and  without 
any  separate  property ;  for  if  separate,  this  agreement  would  have 
bound  her.  Though  married,  it  was  at  least  a  sufficient  declaration 
of  the  intention  of  the  parties  to  rebut  the  equity ;  but  if  not,  her 
subsequent  acts  were  a  ratification ;  and  a  void  act,  such  as  an 
agreement  by  a  married  woman,  may  be  afterwards  affirmed  (1). 
It  was  determined  in  Goodwright  v.  Straphan,  Cowp.  201,  that 
where  husband  and  wife  mortgaged  her  estate,  and  she  paid  interest 
a  considerable  time  after  his  death,  that  was  sufficient  to  induce  the 
Court  to  presume  a  re-execution.  Plaintiff  now  comes  as  a  credi- 
tor to  charge  the  executor  with  having  conunitted  a  devastavit 
against  her  by  following  her  directions  in  paying  the  l^acies. 
There  are  no  cases  upon  this  question,  where  there  has  been  any 
agreement ;  but  those,  upon  which  Plaintiff  must  stand,  are  dry 
cases,  in  which  there  was  no  agreement ;  but  the  husband  took  the 
money ;  and  that  raised  a  presumption,  that  he  ought  to  pay  it 
There  are  cases  showing,  that  it  is  the  course  of  the  court  to  in- 
quire about  the  intention.  There  can  be  no  doubt  about  it  in  the 
case  of  a  third  person ;  and  Lord  Hardwicke  has  said,  that  it  de- 
pends upon  this ;  whether  the  party  is  to  be  considered  as  a  credi- 
tor, or  as  giving  a  bounty :  Lewis  v.  Native,  Amb.  150.  The  state 
of  that  case  is  more  full  in  the  note  upon  Evelyn  v.  Evelyn  2  P.  Will. 
4th  ed.  665.  That  case  proves,  that  the  Court  will  attend  to  the  real 
agreement,  though  not  expressed  in  the  mortgage  deed ;  there  by 
the  deed  it  was  only  to  ""pay  part  to  the  husband's  use  and  part  to 
discharge  the  wife's  debts;  and  Lord  Hardwicke  said,  the  Court 
would  not  set  up  two  presumptions,  but  would  adhere  to  one  only ; 
and  that  as  the  greater  part  was  manifestly  not  intended  to  be  ac- 
counted for  by  the  husband,  he  should  take  it,  the  rest  was  not ; 
and  that  as  the  mortgage  was  a  single  transaction,  he  should  sup- 
pose the  intention  uniform ;  and  the  bill  was  dismissed.  In  Partet' 
iche  V.  Povlet,  2  Atk.  384,  Lord  Hardwicke  thought,  the  question 
was  upon  the  intention  of  the  original  agreement ;  whether  it  was 
to  be  considered  as  a  bounty  or  a  loan  only  from  the  wife ;  and  it 

(1)  Wife  bound  by  subsequent  acts  to  perform  an  agreement,  recited  in  a  bond 
by  the  husband,  to  settle  her  estate ;  though  she  was  not  an  executing  party;  ^^ 
nothing  moved"  from  him.    ,^her  v.  Pope^  2  Ves.  523. 
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is  not  material,  that  the  whole  agreement  should  have  been  men- 
tioned in  the  deed ;  for  any  evidence,  that  it  was  meant  to 
be  given  to  the  hudmnd,  *  will  raise  a  presumption  against  [  *  176  ] 
the  wife.  Upon  the  second  point ;  supposing  her  incom- 
petent to  bind  herself,  because  married,  and  without  separate  prop- 
erty; yet  after  the  death  of  her  husband,  when  competent,  she 
might  have  ratified  it,  as  she  pleased.  Suppose  she  had  said  <<  pay 
the  interest  to  Deans,  it  being  agreed  between  me  and  my  late  hus- 
band, that  I  should  be  liable  for  the  money : "  there  is  no  case, 
that  such  a  ratification  by  her,  when  a  widow,  would  not  bind  her : 
nor  is  it  necessary  to  be  in  writing,  because  only  to  rebut  the 
equity.  The  reason  of  mortgaging  this  estate  instead  of  selling  it, 
and  the  original  intention  to  sell  the  whole,  show,  the  intent  was 
to  put  the  money  in  the  pocket  of  the  husband.  In  case  of  free- 
hold, I  admit,  there  must  have  been  a  fine ;  here  there  was  a  sur- 
render ;  and  it  was  not  the  estate  of  the  wife ;  for  the  surrender  was 
to  the  husband  and  wife,  and  the  heirs  of  the  survivor ;  as  between 
them  it  was  an  entirety,  and  his  estate.  The  evidence  is  at  least 
clear  to  show,  that  the  husband  thought,  the  money  was  his  own ; 
and  if  so,  there  is  a  good  defence  upon  another  ground,  that  she 
acted  under  the  will,  receiving  an  annuity  out  of  the  very  estate 
purchased  with  this  money ;  which  he  could  not  intend  considering 
her  also  as  a  creditor ;  for  he  supposed  this  his  own  property.  His 
exception  of  mortgage  debts  in  his  charge  upon  his  personal  and 
real  shows,  he  did  not  consider  this  as  a  charge  upon  them.  If  he 
had  said  ^'  excepting  the  debt  I  owe  upon  mortgage,"  and  there 
had  been  no  other  mortgage  debt  but  this,  the  wife  could  not  have 
made  this  demand,  and  at  the  same  time  have  taken  this  interest 
under  the  will;  and  in  fact  there  was  but  one  other  debt  upon* 
mortgage.    This  therefore  is  in  direct  contradiction  to  the  intention. 

Mr.  Mofufieldj  Mr.  Mitfordy  and  Mr.  Stanley ^  for  Plaintiff.  The 
question  is,  whether  there  is  any  thing  altering  the  common  rule  of 
this  Court,  that  a  wife  who  has  subjected  her  estate  for  her  husband, 
shall  have  a  right  to  be  reimbursed  out  of  his  assets.  That  general 
rule  is  not  disputed :  but  it  is  said,  that  in  this  case  it  is  to  be  taken 
as  an  absolute  gift.     There  is  no  trace  of  that  in  the  instrument. 

Lord  Chancellor  [Thurlow].  Defendant  goes  upon  her  de- 
claring, that  her  intention  was  to  make  her  estate  subject  to  the  mon- 
ey, and  not  bind  the  husband.  The  first  question  is 
*upon  the  same  principle,  that  obtains  between  principal  [  *  177  ] 
and  surety.  A  contract  is  inferred  upon  the  put  of  the 
husband,  which  may  be  rebutted.  I  think,  there  is  a  case  called 
Athley's  Oue  (1),  where  this  was  discussed. 

For  Plaintiff.  Tate  v.  Austin,  1  P.  Will.  264,  establishes  the  gen- 
eral doctrine ;  and  that  every  thing  is  to  be  taken  favorably  for  the 
wife:  and  there  the  Lord  Chancellor  reminded  the  .Counsel  of 
Lord  Huntingdon's  Case,  2  Vern,  437.     In  Lewis  v.  Nangle,  Lord 

(1)  Harv^  V.  Jhhley,  3  AtL  607. 


177  CLINTON   «.  HOOP&B.  [1790. 

Hardwicke  supposes  the  general  rule  to  be,  that  where  the  husband 
borrows  money  for  his  use,  and  the  wife  consents  to  make  her  estate 
security,  her  estate  shall  be  creditor  for  it  upon  his  assets.  There  is 
no  case,  where  any  thing,  short  of  what  appears  upon  the  deed,  shall 
prevent  it.  If  from  the  nature  of  the  transaction,  as  if  there  was  a 
settlement  upon  her  at  the  same  time,  as  Liord  Hardwicke  in  that 
case  supposes,  there  is  reason  to  think,  she  meant  to  give  it  to  him, 
it  would  be  considered  as  one  entire  transaction,  and  would  prevent 
the  general  rule  from  being  enforced ;  otherwise,  he  says,  it  would 
be  ^ery  inconvenient  to  men  going  to  marry ;  and  nine  times  in  ten 
contrary  to  the  intention :  but  such  evidence  as  this  was  never 
thought  sufficient.  As  to  the  case  in  Cowper,  there  is  such  a  deci- 
sion ;  but  the  principle  of  it  has  always  been  much  doubted ;  and  it 
is  directly  contrary  to  Drybutter  v.  Bartkolemew,  2  P.  Will  127 ; 
where  husband  and  wife  made  a  mortgage  by  lease,  and  her  paying 
interest  was  not  allowed  as  a  confirmation.  That  case  was  not  am- 
sidered  in  the  case  in  Cowper ;  which  was  decided  up<m  a  case  in 
Perkins  that  was  misapplied :  for  there  the  sense  seemed  to  suppose, 
that  it  was  re-delivered,  though  it  was  not  expressed  ;  and  the  Court 
thought,  she  might  by  acts  confirm  it.  Parteriche  v.  Pmdet  is  not 
appUcable,  except  to  support  the  general  rule.  There  a  woman  had 
a  portion  of  5300Z. ;  and  at  the  same  time  gave  a  bond  to  the  hus- 
band's father  for  lOOL  signed  by  her,  but  at  the  bottom  in  the  hus- 
band's hand  were  these  words :  "  I  own  this  to  be  my  debt"  Lord 
Hardwicke  said  parol  evidence  was  to  be  laid  out  of  the  case ;  as 
he  was  obliged  to  confine  himself  to  the  deed ;  and  that  to  add  any 
thing  to  an  agreement  in  writing  by  admitting  parol  evidence  is  not 
<Mily  contrary  to  the  statute  of  frauds,  but  to  the  rule  of  the  conunoa 
law  before  that  statute.  The  present  case  is  &vorable 
[  *  178  ]  for  the  wife.  The  husband  desired  *  to  purchase  an  es- 
tate, for  which  he  had  no  fund ;  she  enabled  him  to  do 
so  by  this  sale  and  mortgage ;  and  he  assured  her  he  would  settle 
the  new  estate,  as  the  estates  sold  and  mortgaged  were  settled ; 
namely  to  him  and  her  and  the  survivor.  When  he  made  his  will, 
he  forgot  that  intention.  The  conveyance  being  in  fee  to  the  mort- 
gagee, he  never  had  the  legal  seisin  so  as  to  give  her  a  right  to  dow- 
er. The  drcumstance  of  her  paying  interest  signifies  very  little ;  for 
if  she  had  not  done  that  she  would  have  been  turned  out  of  posses- 
sion. In  the  first  conversation  she  is  not  represented  to  have  said  a 
word  of  any  agreement  with  her  husband  ;  nor  did  Wheeler  dispute 
her  right :  and  there  is  nothing  in  the  second  like  an  agreement  to 
waive  that  benefit,  she  found,  she  had.  It  was  not  fair  in  Wheeler, 
a  man  of  business,  to  go  and  talk  with  this  woman  about  business 
without  somebody  present  to  advise  her.  There  is  nothing  in  the 
will  taking  away  her  right  To  say,  he  understood  this  as  a  mort- 
gage of  his,  and  that  by  not  providing  for  his  m^tgage  debts  he  in- 
tended, his  estate  should  not  be  chaiged  with  it,  and  that  if  she  has 
any  right,  she  is  taking  advantage  of  it  to  contradict  this  part  of  the 
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willy  is  going  too  fax ;  where  he  only  sayB,  he  gives,  &c.  to  pay  all 
his  bond,  and  simple  contract,  but  not  his  mortgage  debts. 

Lord  Chancellor  [Thurlow].  I  do  not  think,  there  is  any 
thing  material  to  that  in  the  will.  If  there  was,  at  most  it  would 
go  to  put  her  to  her  election ;  but  there  is  nothing  to  raise  it  to  that 
height :  it  is  too  general.  There  is  no  doubt  of  the  general  rule  (1). 
The  question  is  as  to  the  principle,  and  what  will  be  the  extent  of 
it.  In  &ct  it  is  no  more,  than  an  inference  arising  from  the  transac- 
tion, by  which  a  contract  is  inferred,  that  the  husband  was  to  buy 
that  estate,  and  she  made  her  estate  liable  to  enable  him  to  do  so. 
If  that  was  all,  the  consequence  will  be,  that  parol  evidence  may  be 
admitted,  that  the  wife  agieed,  that  her  estate  should  remain  Uable ; 
for  her  estate  was  prima  facie  chai^d,  and  sufficiently  made  liable 
to  it.  When  it  was  first  opened,  I  thought,  her  right  stood  upon  a 
more  solid  foundation ;  and  I  then  doubted,  and  still  doubt,  how 
fiur  parol  evidence  can  be  admitted  at  all :  but  those  cases  cited  for 
Defendant  show,  that  Lord  Hardwicke  thought,  this  was 
the  same  sort  of  case,  as  between  ^  principal  and  surety.  [  *  179  ] 
Any  evideiice  of  conversation  between  principal  and  surety 
at  the  time  of  raising  the  money  is  evidence  to  rebut :  and  if  this  is  in 
that  situation,  here  are  strong  conversations ;  and,  if  the  witnesses  are 
to  be  believed,  it  is  impossible  not  to  give  way  to  it.  The  point,  I 
am  now  upon,  is  the  admission  of  the  evidence ;  for  if  the  contract 
arises  upon  facts,  and  is  consequently  liable  to  be  rebutted  by 
evidence,  the  evidence  here  is  most  express.  When  I  first  heard  it, 
I  thought,  I  should  not  have  admitted  parol  evidence.  I  thought  at 
first,  the  wife  had  a  right  to  stand  in  the  place  of  the  creditor ;  but 
if  the  rule  is  the  other  way,  it  will  6ome  to  be  material  to  consider, 
what  the  case  would  be,  if  the  husband  had  paid  it  ofi*:  for  if  circum- 
stantial evidence  will  do,  parol  evidence  will  a  multo  magis. 

Far  Plaintiff.  In  the  case  of  Lard  Huntingdon,  2  Vern.  437,  the 
husband  did  pay  it  off,  and  the  Wife  was  determined  to  have  a  right 
to  be  disencumbered. 

Lord  Chancellor  [Thurlow].  The  question  upon  the  will 
struck  me  to  be  out  of  the  case,  because  so  general.  I  conceived 
the  estate  in  the  way,  in  which  it  has  descended,  in  precisely  the 
same  situation,  as  if  settled  that  way ;  the  question  being  upon  her 
interest ;  which  was  a  contingent  interest  in  the  fee-simple ;  and  it 
was  mortgaged ;  and  upon  the  general  rule  she  is  entitled,  after  the 
rest  of  the  debts  paid.  Suppose  he  had  said  expressly,  that  this 
mortgage  was  to  be  paid  out  of  that  estate ;  that  would  have  been 
a  case  of  election.  He  must  have  been  understood  to  say,  <<  I  know, 
my  wife's  estate  ought  to  be  exonerated,  but  I  have  given  her  a  com- 
pensation." I  am  inclined  to  beUeve,  she  gave  up  this  in  considera- 
tion of  the  other  being  settled  upon  her.  It  looks,  as  if  he  had 
disappointed  her  in  not  rngking  the  settlement. 

For  Defendant.     Supposing  that  to  be  the  case,  her  equity  would 

(l)2Ves.66a 
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be  to  have  the  estate  purchased  settled ;  that  could  not  be,  because 
it  was  devised. 

Lord  Chancellor.  The  question  is  simply  this,  whether  the 
agreement  of  the  wife  ccmfirmed,  as  made  at  the  mortgage,  does  or 
does  not  determine  her  right  to  come  upon  the  husband's  assets. 
But  it  is  a  very  important  thing  to  lay  down  a  general  rule  to  govern 
every  case.  Let  it  be  spoken  to  again ;  and  lock  into  the  cases 
upon  it :  there  are  many.  I  think,  there  is  somewhere  one  called 
Ashley^ s  Case ;  where  this  was  more  fully  discussed  than  in  any 
other  (1), 

This  cause  came  on  again,  having  been  abated  by  the  death  of 
Defendants  Hooper  and  Deans,  and  revived  against  their  representa- 
,  tives. 

Jan.  23(2.  For  Defendants.  As  to  admitting  the  evidence,  sup- 
pose the  time  had  been  fifty  years,  a  whole  life  of  such  declarations ; 
could  they  not  have  been  proved  ?  Suppose  A.  advances  a  sum  of 
money  to  B.  that  is  prima  facie  a  debt  of  a  higher  nature  than  the 
debt  of  Plaintiff:  suppose  A.  brings  an  action  against  B.  is  it  not 
comf)etent  to  B.  to  show  by  evidence,  that  it  was  meant  as  a  gift  ? 
Suppose  no  money  advanced  at  the  time ;  but  that  A.  and  B.  became 
indebted  by  a  bond  joint  and  several  to  C. :  here  are  two  debts ;  one 
upon  the  instrument ;  the  other  a  possible  debt  by  inference  from 
the  circumstances,  depending  upon  the  question  who  received  the 
money.  If  B.  brings  an  action  against  A.,  cannot  he  show,  it  was 
intended  as  a  gift  ?  The  same  principle  applies  here,  and  more 
strongly.  Here  the  evidence  is  not  ofiered  with  a  direct  intent  to 
charge  the  land  of  the  wife ;  but  she,  having  by  the  equity  of  this 
Court  a  right  to  charge  the  estate  of  her  husband,  says,  she  waives 
it.  Why  not  ?  She  is  only  a  creditor  in  this  Court ;  and  if  the 
Court  gives  her  a  separate  character,  that  she  may  acquire  this  right, 
it  also  gives  it  to  her  subject  to  the  inferences,  which  would  attend 
the  separate  character  of  any  person,  who  had  the  right 
[  *  181  ]  without  the  assistance  *  of  this  Court.  Put  this  case,  that 
the  money  had  been  paid  to  her,  and  that  she  had  given  it 
afterwards  to  her  husband ;  might  not  that  be  shown  to  bar  her  claim  ? 

Lord  Chancellor  [Thurlow].  I  apprehend,  it  has  been  deter- 
mined, that,  if  the  fact  is  proved  of  the  application  of  the  money  to 
the  use  of  the  wife,  that  would  bar  her  demand.  The  question  then 
is,  whether  exclusively  of  that  fact,  which,  when  known,  destroys 
her  equity,  she  can  give  up  that  equity,  while  covert  She  does  not 
stand  in  the  place  of  the  mortgagee ;  but  would  have  a  right  to  be 
repaid  out  of  the  general  assets  of  the  testator. 

For  Defendant.  This  evidence  does  not  contradict  any  instru- 
ment, nor  affect  any  property  in  land.  She  acknowledges,  she  is 
bound  at  law ;  but  says,  the  presumption  in  this  Court  is,  that  3he  is 

(1)  Harvey  v.  JhJdey,  March,  1748,  3  Atk.  607,  cited  2  Ves.  671 ;  in  which  a 
wife  was  held  to  have  ratified  a  settlement  made  before  mairiaffe,  and  when  she 
was  an  infant,  by  having  received  for  a  year  or  a  year  and  a  half  after  coming  of 
age  a  jointure  under  it 
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to  be  surety  only,  the  husband  the  principal,  he  having  had  the  use 
of  the  money.  It  is  necessary  to  apply  to  parol  evidence  to  show, 
who  is  principal,  and  who  surety ;  and  it  being  found,  that  he  had 
the  use  of  the  money,  the  presumption  may  be  repelled  by  any 
evidence  showing,  she  meant  to  be  the  principal  debtor.  In  a  case 
of  principal  and  surety  any  agreement  may  be  shown  to  rebut  The 
first  inquiry  is  as  to  the  application  of  the  money:  if  he  alone 
received  it,  and  there  is  no  evidence  of  her  intention  to  give  it  to 
him,  she  is  considered  as  surety,  he  as  principal :  but  there  are  cases, 
where  the  money  has  been  applied  for  both ;  and  then  the  rule  does 
not  apply.  Lewis  v.  NangUy  Earl  of  Einnaul  v.  Money,  from  a 
note  of  Mr.  Salisbury  Jones;  but  not  in  print (1).  It  was  a  re- 
hearing before  Lord  Camden,  18th  March,  1767,  when  it  was 
argued  by  Mr.  Yorke  and  others  tor  be  all  matter  of  presumption, 
and  depending  upon  the  intention  of  the  wife ;  and  Lems  v.  Nangle, 
Poeock  V.  Lee,  2  Vern.  604,  Tate  v.  Austin,  Lord  Huntingdon's 
Case,  and  Bagot  v.  Oughton,  1  P.  Will.  347,  were  cited.  Lord 
Camden  said,  the  application  of  the  money  was  to  determine,  who 
v^as  principal,  and  who  surety ;  and  directed  the  Master  to  inquire 
into  the  application ;  and  said,  Lewis  v.  Nangle  depended  on  cir- 
cumstances too  particular  to  be  a  precedent  for  any  case  not  exactly 
like  it.  He  said  also,  if  the  wife  had  expressed  her  inten- 
tion in  *  the  will,  which  by  the  settlement  she  had  a  power  [  *  182  ] 
to  make,  it  would  have  done.  If  by  will,  why  not  by  parol 
evidence  ?  For  it  is  only  to  repel  a  presumption,  arising  from  the 
application  of  the  money  for  the  benefit  for  the  husband ;  which  may 
be  repelled ;  and  it  was  said  in  that  case,  that  it  was  to  be  considered 
as  if  between  indifferent  persons.  The  decision  there  was^  because 
there  was  nothing  in  the  will  to  show  the  intention :  if  any  thing, 
that  would  have  done  (2). 

Lord  Chancellor  [Thurlow].  Because  she  had  a  right  under 
the  settlement  to  make  a  will,  and  to  make  the  estate  liable  to  that 
mortgage.  There  is  nothing  in  the  case  applicable  to  this  point, 
except  that  part  as  to  principal  and  surety :  there  is  something  ojf 
that  in  it.  Lord  Hardwicke's  determination,  which  was  affirmed, 
went  upon  the  ordinary  parts  of  the  other  cases.  But  as  to  the 
principal  part  of  that  money,  there  could  be  no  doubt  about  it ;  it 
would  have  been  the  same,  if  the  case  of  ancestor  and  heir. 

For  Plaintiff.  In  the  cases  cited  Lord  Camden  makes  the  ques- 
tion solely  depend  upon  the  application  of  the  money  to  relieve 
another  estate  of  the  wife.  There  is  nothing  to  show,  that  any 
declarations  by  her  are  to  be  received  in  opposition  to  the  general 
effect  of  the  instruments.  About  the  application  there  is  no  doubt. 
The  application  must  be  made  out  by  evidence ;  but  that  does  not 
prove,  that  evidence  of  these  declarations  must  be  admitted. 

(1)  See  the  case  stated  by  the  Lord  Chancellor,  post,  and  as  since  published 
by  Mr.  Swanston,  3  Swanst  203,  n. 

(2)  ue.to  charge  the  wife's  estate  with  the  whole ;  part  having  been  applied 
to  thp  husband's  use ;  but  the  greater  part  to  pay  off  debts  upon  the  wife's  estate. 
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Lord  Chancblloil  Suppose  evidence  offered  tp  show  executor 
intended  to  be  a  residuary  legatee,  notwithstanding  a  l^acy,  given 
to  him :  that  would  not,  I  think,  be  admissible,  as  in  Braum  v. 
Selwyn  before  Lord  Talbot,  where  the  attorney  made  the  will  (a). 

Far  Defendant.  The  question  there  was  as  to  the  extinguish- 
ment of  a  debt,   and   the  evidence  was  refused   upon  another 

ground. 
[*183]       *Lord  Chancellor.     I  apprehend,  it  was,  because  he 
could  not  go  out  of  the  will  (1). 

For  Defendant,  No ;  but  the  evidence  in  the  case  put  by  your 
Lordship  is  clearly  admissible.  The  executor  having  the  legal  r^t 
is  sought  to  be  ousted  of  it  by  the  equity  of  this  Court :  the  law 
always  allows  the  executor  by  parol  evidence  to  show,  he  was  meant 
to  have  the  beneficial  as  well  as  the  legal  interest. 

For  Plaintiff.  This  evidence  is  not  to  rebut  a  presumption,  but 
to  make  a  new  additional  agreement  difierent  from  the  written  in- 
strument ;  for  that  is  the  effect  of  parol  evidence  of  her  intention 
to  go  beyond  the  instruments.  If  that  intent  had  been  executed, 
when  she  was  separately  examined,  viz.  at  the  time  of  the  surrender, 
it  would  have  bound  her.  The  husband  was  suable  upon  liis  bond. 
In  Tinney  v.  Tinncy^  3  Atk.  8,  evidence  to  show,  feme  intended  to 
give  up  her  dower  at  the  time  husband  secured  her  a  sum  of  money) 
in  case  she  should  survive  him,  refused. 

Lord  Chancellor.  What  do  you  say  to  the  case  put  by  the 
Solicitor  General,  supposing,  the  money  had  been  paid  to  her,  and 
she  had  afterwards  given  it  to  him  ? 

For  Plaintiff.  That  is  quite  different.  Either  payment  to  her  is 
payment  to  him ;  and  her  ^t  is  nothing ;  as  from  the  nature  of  the 
transaction  she  had  by  pledging  her  estate  given  it  to  him  hefote 
the  money  pud ;  or  payment  to  her  amounts  to  an  agreement  by 
him,  that  it  snail  be  to  her  separate  use ;  for,  if  with  a  view  to 
fraud  upon  her,  it  would  have  no  effect.  Then  as  to  that  she  is 
constituted  by  his  act  a  feme  sole ;  and  if  she  chooses  to  deliver  it 
over,  she  acts  upon  it  voluntarily  according  to  the  authority  given 
to  her.  Lord  KtnnotU  v.  Money  proves  the  general  prin- 
[  *  184  ]  ciple.  If  the  will  had  contained  a  sufficient  expression  *of 
her  intention,  the  claim  would  have  been  under  the  will, 
she  had  power  to  execute. 

Lord  Chancellor.  Receive  the  evidence.  The  equity  does 
not  consist  entirely  in  the  circumstance  of  the  money  being  bor- 
rowed, and  made  the  debt  of  the  husband ;  but  at  least  in  the  ap- 
plication also :  so  if  the  question  was  as  to  the  application,  that  it 
was  for  the  benefit  of  the  wife,  or  any  relation  of  her's,  it  clearly 
must  be  admitted.  The  single  question  here  is,  whether  it  be  ad- 
mitted to  prove,  that  at  the  time  the  money  was  raised,  it  was  the 
intention  of  the  wife  to  pass  it  to  the  husband  as  a  gift  to  buy  an 


i;! 


This  seems  to  be  a  mistake.    See  Hovenden's  note  at  the  end  of  the  case. 
That  was  the  reason.    For.  242. 
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estate,  they  both  wished  to  buy.  It  is  impossible  to  distinguish  the 
case  put  by  the  SoUcitor  General,  where  the  money  was  paid  to  the 
wife,  and  afterwards  given  to  the  husband  by  her,  from  the  present; 
because  that  is  only  evidence  of  the  wife's  intention  to  give  it  to 
him ;  and  the  difference  is  too  slender ;  if  the  Court  was  to  go 
upon  such  slight  differences  there  could  be  no  getting  at  substantial 
justice :  therefore  admit  the  evidence. 

For  Plaintiff.  It  is  very  singular,  that  she  should  say,  she  was 
better  off  with  this  small  interest  under  the  will,  than  with  an 
estate  the  purchase-money  of  which  was  7750Z.  How  could  she 
make  such  a  gift  ?  As  she  could  mortgage  her  freehold  by  a  fine, 
and  her  copyhold  by  a  surrender,  where  there  is  a  separate  exami- 
nation, she  might  declare  the  uses  to  the  husband  so  as  absolutely 
to  exclude  her  claim  ;  without  that  she  could  not :  not  by  any  paper, 
for  that  would  have  no  operation ;  and  if  writing  would  have  been 
vmd,  still  more  any  parol  agreement.  The  evidence  does  not  come 
op  to  that,  which  must  be  required,  if  parol  is  to  be  admitted  at 
alt,  to  get  rid  of  this  sort  of  right.  It  might  be  admitted  to  show, 
it  was  to  be  raised  for  her ;  as  if  in  conversation  she  had  admitted, 
that  it  was  raised  for  her  children  by  a  former  husband  :  so,  if  she 
was  to  have  the  benefit  of  it  after  the  death  of  her  husband ;  but 
the  fair  result  of  this  evidence,  when  stretched  to  the  utmost,  is 
nothing  like  such  an  agreement. 

•  Lord  Chancellor.  Lord  Keeper  North  was  of  [  *  185  ] 
opinion,  that  though  laid  out  in  the  improvement  of  her 
estate,  it  would  not  bar  her  right :  1  Vern.  213 ;  where  her  estate 
consisted  of  houses,  which  had  been  destroyed  by  the  fire.  What 
do  you  say  to  that  part  of  her  conduct,  subsequent  to  the  death 
of  her  husband ;  when  she  said,  she  would  not  raise  this  claim  in 
prejudice  of  the  legatees  ?  ^ 

For  Plaintiff.  If  it  was  an  agreement,  it  was  void,  because 
there  was  no  consideration :  if  a  fraud  upon  the  executor,  though 
she  might  be  bound  to  the  extent  of  that  fraud,  it  could  be  only 
upon  that  ground ;  not  upon  any  abandonment  of  her  right ;  but 
in  that  case  it  ought  to  be  made  out,  that  he  paid  in  consequence 
'  of  that ;  but  the  contrary  appears  by  the  schedule  to  the  answer. 

Lord  Chancellor,  [Thurlow].  That  seems  to  bear  hardest 
upon  your  case.  Take  it  as  the  case  of  an  heir  at  law ;  and  that 
he  made  such  a  declaration ;  or,  even  after  the  legacies  were  paid, 
affirmed  it ;  that  parol  conversation  would  be  sufficient  to  bar  his 
right :  and  my  opinion  is,  that  the  case  of  the  wife  is  the  case  of 
the  heir  at  law.  I  will  suppose,  the  legacies  were  paid  before. 
There  is  no  rule  of  law  to  prevent  the  wife  from  renouncing  by 
parol  this  right :  but  first  I  will  state,  what  her  right  is.  I  have 
looked  into  fdl  the  cases,  I  can  find,  upon  it.  The  first  is,  1  Vern.  41. 
All,  the  decisioi)  there  amounts  to,  is,  that  the  wife  and  husband, 
having  jdned  in  a  mortgage  for  400/.  and  he  having  paid  part,  and 
borrowed  from  the  same  mortgagee  another  sum,  equal  to  what  he 
had  paid  off,  she  was  bound  to  pay  the  whole.     In  giving  that  opin- 
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ion  no  question  arose,  how  far  the  assets  of  the  husband  should 
exonerate  her ;  but  the  effect  of  it  is,  that  from  the  moment  she 
mortgaged,  the  husband  might  by  his  indorsement  upon  it  chaige 
the  estate.  There  is  no  case  yet,  that,  where  they  join,  he  shall  by 
his  own  indorsement  charge  the  estate  ultra.  In  Chrey  v.  Kenti$kj 
1  Atk.  280,  where  a  possibiUty  of  the  wife  was  mortga^d ;  and  the 
question  was  between  her  and  the  assignees  of  the  bankrupt; 
though  the  main  question  was,  how  fieur  the  conveyance  of  the  pos- 
sibility was  good  at  all ;  yet  Lord  Hardwicke  went  into 
[  *  186  ]  the  nature  of  this  right ;  and  *  said,  if  the  husband  had 
paid  it  off  in  his  life,  the  estate  should  have  been  disen- 
cumbered :  from  which  I  collect,  he  would  have  acquired  no  interest 
in  it  by  paying  it  off:  and  he  adds,  that  if  he  died  without  paying 
it  off,  she  should  have  had  it  disencumbered.  The  rule  I  take  to  be 
universally  this,  that  the  title,  she  has,  is  precisely  the  same,  as  that 
of  an  heir  at  law: (a)  because  in  Tate  v.  ^itt^m, .1  P.  Will.  264, 
and  2  Vern.  689,  though  not  the  question  in  the  cause,  and  conse- 
quently not  weighed  upon  argument,  yet  the  Court  was  very  clear, 
,  that  the  wife  cannot  insist  upon  being  paid  in  preference  to  onerous 
creditors.  All  the  cases  therefore  concur  to  this;  that  where  the 
debt  is  originally  the  debt  of  the  husband,  his  personal  estate  is 
bound  to  pay  it  in  the  first  instance  (I)  ;  and  tte  wife  will  be  en- 
titled to  be  exonerated,  not  upon  any  right  arising  out  of  the  con- 
tract ;  but  because  it  is  the  debt  of  the  husband ;  and  lus  personal 
estate  is  the  primary  fund.  Bagot  v.  Oughtonj  1  P.  Will.  347 : 
the  wife's  estate  was  mortgaged  before  the  marriage,  and  transferred 
after ;  and  the  husband  joined,  and  covenanted  to  pay  the  money ; 
still  it  was  held,  that  his  personal  estate  should  not  exonerate  that 
real  estate ;  because  the  debt  was  not  substantially  and  in  effect  his, 
though  he  covenanted  to  pay :  but  being  a  debt  existing  upon  the 
fund  before,  his  covenant  was  collateral  in  support  of  the  debt. 
There  is  a  reference  in  that  case  to  the  well  known  case  of  Eceh/n 
v.  Eoeh/n^  and  some  others ;  which  put  that  matter  quite  at  rest  as 
between  the  heir  and  executor.  The  next  question  is  that,  which 
arises  in  Lewis  v.  Nangky  Amb.  150.  There  Lord  Hardwicke 
would  not  distinguish  between  the  one  sum  and  the  other.  That 
does  not  apply  to  the  case  of  Lard  Kinnoul  v.  Money ;  which  in  that 
very  point  is  different  from  it.  I  have  a  good  note  of  Lard  Kinnoul 
V.  Money  from  Mr.  Ord.  There  Miss  Earl  had  a  real  estate,  which 
was  itself  subject  to  a  certain  extent,  and  the  general  estate  of  her 
father,  subject  to  the  amount  of  2500/.  Before  her  marriage  it  was 
mortgaged  to  Wyat  for  that  sum,  being  her  own  debt,  or  more  prop- 
erly that  of  her  ancestor.  After  the  marriage,  when  it  was  settled  in 
very  strict  settlement,  with  only  a  power  after  the  limitations  for  life 
and  in  tail  ^which  limitations  in  tail  were  gone  by  the  death  of  the  son 
while  an  infant)  to  charge  by  will,  and  to  act  upon  it  during  coverture 

(a)  This  rule  admits  a  qualification  in  favor  of  the  wife.    Sec  Hovenden's  note, 
at  the  end  of  the  case. 
(1)  AgnUar  v.  AfruUar,  5  Madd.  414 
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as  fiilly  as  any  woman  could  receive  such  power  by  settlement ;  the 
husband  had  occasion  to  raise  30002.  upon  the  estate;  that  was 
done  by  fine,  and  not  by  virtue  of  her  power ;  for  then  it  would 
not  have  afiected  it  in  his  life,  nor  indeed  in  her's :  but  that  sum 
was  afterwards  raised  for  his  benefit ;  and  then  a  mort- 
gage *was  made  for  the  whole  sum,  which  was  7000/.  [  ^  187  ] 
and  lOOOl.  interest  incurred,  in  all  8000/.  This  was  ex- 
pressed to  be  done  by  virtue  of  her  power.  Lord  Hardwicke  re- 
ferred it  to  the  Master  to  see,  what  was  raised  for  the  wife's  debt, 
and  what  for  the  husband's  use.  In  1767  before  the  report  it  came 
on  for  a  re-hearing  before  Lord  Camden ;  and  they  insisted,  that 
the  reference  was  wrong ;  but,  worse  than  that,  that  there  ought  to 
have  been  an  immediate  decree :  and  the  whole  ought  to  have  been 
charged  upon  the  estate  of  the  wife.  But  Lord  Camden  saw  no 
reason  to  overturn  that  interlocutory  decree ;  and  therefore  at  his 
recommendation  they  agreed,  that  it  should  be  confirmed,  and  the 
cause  to  stand  for  farther  directions ;  and  he  confirmed  the  decree 
in  omnibus ;  and  particularly  said,  that  the  wife's  estate  was  not  to 
be  subject  to  any  part,  except  what  was  for  her ;  and  that  Letois  v. 
NangU  turned  upon  difierent  circumstances,  not  upon  the  general 
principle.  This  determination,  thus  confirmed,  carries  with  it  this 
inference  of  -a  position,  though  not  directly  in  question,  that  it  is 
not  necessary  to  appear  upon  the  face  of  the  deed  to  lead  the  uses 
(^  the  fine,  that  it  was  the  debt  of  the  wife ;  but  it  may  be  proved 
aliunde.  That  inference  also  arises  in  Bagot  v.  Oughtan ;  but  more 
strongly  in  Lard  Kinmnd  v.  Money.  If  it  ever  was  the  debt  of  the 
husband,  he  is  bound  to  pay  it  from  his  personal  assets ;  but  the 
circumstance  of  his  covenanting,  when  the  debt  was  not  contracted 
by  himself,  would  not  make  it  his,  because  his  covenant  may  be 
otherwise  explained ;  namely,  that  it  was  meant  as  a  farther  security 
for  it ;  and  that  is  the  reason  of  Evelyn  v.  Eoelyn ;  for  there  the 
husband  covenanted ;  but  because  the  debt  was  not  contracted  by 
him  for  himself,  his  covenant  was  only  considered  as  collateral(l). 
I  do  not  say,  it  would  be'  so  as  against  creditors ;  that  would  be 
another  question.  In  Lord  Kxnnmd  v.  Money  the  position  is  laid 
down,  that  parol  evidence  is  admissible  to  prove,  that  the  debt, 
which  the  husband  covenanted  to  pay,  is  the  debt  of  another,  not 
his  own ;  consequendy  that  his  personal  estate  is  not  to  be  charged 
in  favor  of  the  heir  or  wife.  If  this  was  an  original  question,  per- 
haps it  might  be  thought  hard,  that  where  the  wife  appears  to  hav^ 
subjected  her  estate  to  a  debt  of  the  husband,  that  inference  should 
be  made  to  consider  her  as  a  feme  sole^  and  coming  under  an  obli- 

(1)  See  Mr.  Cox's  note,  2  P.  WilL  654 ;  Evdyn  v.  Evdyn,  poH ;  HamUUm  v. 
froriey,  vol  iL  62;  fTooda  y,  HunHnsford^  iii.  128;  BtUUr  v.  BvOer,  v.  534; 
Waring  v.  Ward,  vii.  332 ;  Bad  of  Oxford  v.  Lady  Rodneyj  xiv.  417;  Ledunert  v. 
Chari£nj  xv.  193.  Portions  to  be  raised  by  a  trust  term  in  a  marriage  settlement: 
the  real  estate  was  held  the  primary  fund ;  and  a  covenant  by  the  settler  auxil- 
iary :  Pitt  V.  Pitt,  1  Turn.  180.  So  upon  a  charge  under  a  power  by  tenant  for 
life,  with  the  ultimate  remainder  in  fee.    Ex  parte  Earl  Digby,  1  Jac.  235. 

VOL.  I.  N 
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gation,  as  if  a  feme  sohj  to  pay  it.  Perhaps  it  is  considered  rather 
too  figuratively  in  sajring,  the  marriage  is  dissolved  in  that  respect 
That  is  not  in  Mr.  Ord's  note ;  nor  any  trace  of  it  in  Tate  t. 
Auitin  and  the  other  cases.  They  say,  the  Court  will  not  infer 
an  equitable  assumpsit  contrary  to  the  tenor  of  the  obligation 
subsisting  between  husband  and  wife,  who  cannot  contract  with 
each  other  directly  without  trustees.  Then  to  consider  the  case 
put  by  the  Solicitor  General  of  money  paid  to  the  wife  without 
writing,  and  with  the  privity  of  the  husband:  and  if  made  out 
satisfactorily  to  the  Court,  that  she  could  dispose  of  it,  as  she 
pleased ;  or  suppose,  she  kept  it  herself,  so  as  to  be  able  to  make 
a  will,  &c.  with  all  the  consequential  rights  of  personal  estate; 
I  see  no  reason,  why  the  Court  should  not,  proceeding  upon  the 
same  principle,  declare,  that  that  money  was  not  the  dd[)t  of  the 
husband.  It  being  transferred  to  her,  and  so  as  to  be  attended  with 
all  the  equitable  consequences  of  separate  estate,  it  never  was  Us ; 
so  the  whole  obligation  upon  him  consisted  in  his  covenant.  If  by 
a  distinct  transfer  and  independent  transaction,  without  any  relation 
to  the  original  matter,  she,  having  absolute  power  to  dispose,  gave  it 
to  the  husband ;  that  circumstance  perhaps  would  not  reach  back  to 
the  original  contract ;  but  still  that  reason  itself  is  under  the  princi- 
ple before  mentioned.  Upon  the  next  question  I  am  rather  aiuuous 
to  say  somethii^ :  for  I  now  think,  I  gave  too  extensive  an  opinion 
the  other  day  upon  admitting  the  evidence.  The  case  without  the 
parol  evidence  is  that  of  a  wife,  who  had  subjected  her  estate  by 
joining  in  a  mortgage.  The  allegation  is  that  in  the  case  of  Tate 
V.  Austin ;  which  the  court  would  not  allow  there :  namely  that  it 
is  a  gift  to  the  husband.  Supposing  it  so,  the  transaction  must  be, 
that  she  raised  a  sum  of  money  upon  the  estate ;  which  might  have 
been  done  by  fine  to  trustees  upon  trust  to  raise  by  sale  or  mortgage 
a  sum  for  the  benefit  of  the  husband ;  and  if  it  was  a  conveyance 
of  that  sort,  it  is  manifest,  that  it  never  was  a  debt  by  him ;  but 
what  he  had  an  original  right  to  without  any  obligation  ever  to  re- 
pay. When  it  is  a  transaction  purporting  not  only  by  the  instru- 
ments themselves,  but  by  all  the  other  evidence,  except  parol  evi- 
dence, to  be  a  transaction  to  raise  money  for  him ;  and  he  therefore 
bound  to  pay ;  I  have  great  doubts,  whether  it  is  possible  to  apply 
parol  evidence  to  that  transaction  itself  to  prove  it  different.  If  the 
evidence  were,  that  the  wife's  debts  were  paid  by  it ;  or  of  any  par- 
ticular application  different  from  paying  it  to  him ;  I  see  no  reason 

against  admitting  her  parol  declarations  to  that  extent :  but 
{  *  189  ]  when  I  say  that ;  I  go  &r  beyond  all  *  the  cases,  which 

are,  where  the  fact  was  proved,  that  the  money  was  paid 
to  another  account ;  and  never  did  come  to  his  account,  because  it 
never  was  received  by  him  at  all.  But  this  would  be  carrying  the 
rule  of  evidence  too  far ;  therefore  if  it  depended  entirely  upon 
that,  I  should  think,  she  ought  to  be  exonerated ;  for  it  falls  first 
upon  his  personal  estate ;  and  the  law  will  leave  it,  where  it  falls. 
But  when  I  have  put  it  as  between  heir  and  executor,  as  the  cases 
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oblige  me  to  put  it  for  the  reason  mentioned,  because  an  assumpsit 
between  husband  and  wife  will  not  be  raised  more  in  equity  than  at 
law ;  if  the  heir  tells  the  executor,  he  will  not  raise  his  claim,  it  is 
impossible,  that  he  can  *be  exonerated ;  not  upon  the  score  of 
fraud,  of  the  executor  being  drawn  in,  for  then  the  legatees  would 
have  received  it  injuriously ;  but  I  think,  the  concession  of  the  heir 
goes  farther ;  and  that  it  is  not  material,  whether  the  legacies  were 
paid  before  this  concession,  or  after:  for  if  the  executor  having  paid 
them  is  suffered  to  lie  by,  and  consider  himself  as  at  rest ;  and  then 
the  heir  retracts ;  it  is  injurious  to  the  executor ;  and  the  heir  may, 
by  telling  him  that  bar  himself.  She  has  done  so ;  and  therefore  the 
bill  must  be  dismissed.  

1.  This  case  (in  accordance  with  the  authorities  of  Pariericht  v.  Pmddy  2  Atk. 
384,  and  TaU  v.  JhuHrty  1  P.  Wins.  265,  therein  cited)  seems  conclusively  to  es- 
tablish, that,  if  a  wife  charge  her  separate  estate  for  her  husband's  debt,  or  to 
raise  money  for  his  use,  and  a  settlement  upon  herself  fonns  no  part  of  the  same 
transaction,  but  it  is  merely  (in  whatever  shape)  a  loan  from  the  wife  to  her  hus- 
band, there  she  will  be  a  creiditor,  as  against  nis  estate,  for  any  sum  she  may  be 
called  upon  to  pay  in  respect  of  that  engagement 

2l  It  should  be  observed,  however,  that  when  money  has  been  borrowed  upon 
mortgage  of  a  wife's  separate  estate,  and  at  the  same  time  a  settlement  has  been 
made  on  the  wife,  (whether  such  transaction  take  place  before  or  after  the  mar- 
riage of  the  parties,)  there  is  no  instance  in  which  the  husband  has  been  consid- 
er^ answerable  to  the  wife's  estate  for  the  money  borrowed.  As  between  them, 
and  their  heirs  and  representatives,  it  will  make  no  difference  that  the  husband 

Sve  bond  for  pa3nnent  of  the  money,  and  for  performance  of  the  covenants ;  and 
It  the  creditor  might  have  sued  him  on  such  bond:  had  that  been  the  case, 
Equity  wodd  have  given  him  relief  over,  and  decreed  him  to  be  repaid  out  of  the 
wife's  estate.  And,  it  is  at  least  questionable,  whether  it  would  be  of  avail  to 
show  that  part  of  the  monev,  so  borrowed,  was  applied  to  the  husband's  private 
use ;  for,  by  the  settlement,  ne  was  a  purchaser  thereof.  Ltwia  v.  JVongie,  AmbL 
150;  &C.  lCoz,240;  /adbon v.  ivifief,  1  Bligh,  122 ;  jRtueom6e  v.  .fl^,  6  Dow, 
10.  As  to  the  last  position,  above  laid  down,  see,  however,  The  Earl  of  Knrunil 
V.  Money,  3  Swanst  208,  and  216  in  note. 

'  3.  The  dictum  ifi  the  principal  case,  (p.  182,)  that  parol  evidence  cannot  be 
ofiered  to  show  that  an  executor,  notwithstanding  a  particular  legacy  given  to  him, 
was  intended  to  take  the  residue  of  his  testators  property,  is  not  law.  Langham 
V.  Sandfordy  17  Ves.  443,  449;  S.  C.  on  appeal,  2  Meriv.  20;  Hwrl  w.Btojck,  5 
Mad.  360;  WaUon  v.  WaUon,  14  Yes.  322.  And  the  rule  laid  down  by  Lord 
Thurlow  (in  p.  186)  as  a  universal  one,  namely,  that  the  right  of  a  wife  (under 
the  circumstances  of  the  principal  case)  to  have  her  estate  exonerated  out  of  her 
husband's  assets,  is  ^  precisely  the  same  as  that  of  an  heir  at  law,"  admits  qualifi- 
cation in  favor  of  the  wife.  Thus  a  wife,  who  has  joined  in  a  mortgage  of  her 
.inheritance  for  a  debt  of  her  husband,*  is  entitled  to  have  her  estate  exonerated 
out  of  the  personal  and  real  assets  of  her  husband ;  the  Court  considering  her  es- 
tate only  as  a  surety  for  his  debt:  and  it  was  said  by  Lord  Hardwicke,  when  this 
special  engagement  is  satisfied,  out  of  whatever  funds,  none  of  the  husband's 
other  creditors  have  a  right  to  stand  in  place  of  the  mortgagee,  and  come  on  the 
wife's  estate.  Bohingon  v.  Gee,  1  Yes.  ^n.  252.  It  is  true  that,  in  TaU  v.  ^vsHn, 
1  P.  Wms.  265,  where  the  wife  came  to  Equi^  to  ask  for  the  means  of  exonera- 
tion, the  Court  postponed  her  claim  to  that  of  other  creditora ;  and,  pro  tanto,  re- 
duced her  to  the  situation  of  an  heir:  but,  even  in  that  case,  she  was  preferred  to 
kgalees ;  whereas,  not  only  creditors,  but  legatees  are,  as  against  the  heir  of  a 
mortgagor,  permitted  to  stand  in  the  mortgagee's  place,  if  he  exhaust  the  personal 
assets,  ai/hn  v.  Bwi,  1  P.  Wms.  678;  Tipping  v.  Tipping,  1  P.  Wms.  730; 
(yjVka!  V.  Mead,  1  P.  Wms.  694 ;  ForreHer  v.  Lord  Leighy  Ambl.  174. 

4.  That  a  mere  collateral  covenant  to  pa^  a  mortgage  debt,  not  originalh^  con- 
tracted by  the  covenanting  party  himself,  will  not  have  the  effect  of  tiansteiring 
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that  debt  from  the  estate  to  himself  personally,  if  the  question  comes  to  be  aeita- 
ted  between  his  heir  and  executor ;  see  Evdyn  v.  JEMvn,  3  P.  Wms.  664.  Eari 
of  TankarvUU  v.  Fawoett,  1  Cox,  239;  JBoMett  v.  Percwalj  1  Cox,  270;  TutdM 
V.  Tweddd^  2  Brown,  154;  BuUer  v.  Butler^  5  Ves.  538 ;  but,  where  the  purchaser 
of  an  equity  of  redemption  enters  into  a  new  coiftract  with  the  mortgagee,  who 
joins  in  the  conveyance,  that  transaction  will  have  the  effect  of  constituting  a  new 
debt  horn  the  purchaser,  to  which  his  personal  estate  will  be  liable.  Eon  of  Ox- 
ford V.  Laify  Bodnty,  14  Yea  425;  tfaring  v.  ffard,  7  Yes.  338, 340;  BUlmg- 
kiu^  V.  JVaUcer,  2  Br.  608. 
5.  The  principal  case  is  likewise  reported  in  3  Brown,  201. 


PYBUS  V.  SMITH. 
[1790,  June  12. ...  S.  C.  1  Bro.  C  C.  339.] 

Feme  covert  is  a  feme  sole,  as  far  as  the  instrument  cre&tinff  her  separate 
estate  makes  her  proprietor ;  and  if  she  pledges  it  according  to  ner  power,  the 
trustees  must  hold  to  the  uses  she  appoints ;  but,  where  she  according  to 
her  power  appointed  for  the  benefit  of  her  husband,  an  inquiry  into  the  circum- 
stances was  airected.  (a) 

QiMBre,  whether  the  words  *^from  time  to  tjme"  in  a  power  to  appoint  levto 
and  profits  of  real  estate,  but  omitted  in  the  power  to  appoint  the  produce  of 
the  personal  estate,  will  nrevent  a  sweeping  appointment  of  the  whole ;  the 
power  extending  to  the  wnole  after  death. 

Trustees  are  mere  stakeholders ;  and  cannot  be  affected  with  more  than  tbejr 
actually  received  without  wilful  default.(6) 

Upon  the  marriage  of  the  defendant  Vernon  with  Anna  Maria 
Vernon  i^  was  referred  to  the  Master  to  make  a  proper  settlement 
of  her  real  and  personal  property,  consisting  of  freehold  estate,  and 

(a)  Where  a  married  woman  has  an  absolute  power  to  dispose  of  property,  she 
may  execute  it  in  any  manner  capable  of  transferring  it  When  she  has  a  powr 
only  over  it,  she  must  dispose  of  it  in  the  maimer  prescribed  by  the  power.  This 
subject  is  treated  in  2  Story,  Eg.  Juris.  §  1388-96;  and  2  Kent,  Com.  170-7& 
See,  also,  Bradish  v.  Gibbs,  3  Johns.  Ch.  539 ;  Methodist  Episcopal  Ckurd,  v. 
Jaqwes^  3  Johns.  Ch.  86.  In  the  last  case  the  authorities  are  elaborately  examined 
by  Mr.  Chancellor  Kent  &  C.  on  appeal,  17  Johns.  548 ;  Owens  v.  ZKdfctfUon, 
1  Crai^  &  Phillips,  45 ;  JViUitmson  v.  Beckhamj  8  Leigh,  20.  To  what  the  term 
'^mamage  settlement"  is  applied.  Bashins  v.  €HUs,  Rice,  £q.  315;  Price  v. 
ffhiley  1  Bai.  Eq.  244 ;  MUUr  v.  Kershaw,  ib.  479.  In  South  Carolina  it  has  been 
held  that  the  wife's  power  of  disposition  was  not  incidental  to  her  separate  prop- 
erty, but  derived  entirely  from  the  authority  contained  in  the  settlement  Eim^ 
v.  SmiUiy  3  Dessaus.  417.  See,  also,  hong  v.  WkiJU,  5  J.  J.  Marsh.  230; 
Beoett  V.  Oliver^  7  GUI  &  J.  192;  DyeU  v.  M  A.  Coal  Co.y  20  Wend.  570; 
jV.  a.  Coal  Co.  V.  DyeU,  7  Paige,  9;  Gardner  v.  Gardiner,  22  Wend.  526;  &  C. 
7  Paiffe,  112 ;  JSTeene  v.  Johnson,  1  Jones  &  C.  255. 

(6)  In  illustration  of  this  unquestioned  principle,  see  2  Story,  Eq.  J«ri^ 
§  1268, 1269;  Story  on  Bailments,  §  174, 183 ;  Ctaugh  w.Bond,S  Mybie  &  Craig^* 
490 ;  Rainsford  v.  Rainsford,  Rice  Eq.  343.  It  is  to  be  referred  to  the  original 
doctrine,  by  which  a  person  was  supposed  to  take  upon  himself  a  trust,  as  a  mat- 
ter of  conscience,  friendship  or  humanity,  and,  therefore,  not  entitled  to  any  com- 
pensation for  his  services,  at  least  not  without  some  express  or  implied  stipulation 
for  that  purpose ;  nor  was  he  bound,  according  to  the  analogous  principles  of  bail- 
ment, to  more  than  good  faith  and  reasonable  diligence.  The  latter  doctrine  is 
found  in  tlie  Roman  law,  and  was  probably  thence  transferred  to  the  Equity  J^' 
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Bank  and  other  annuities.  The  first  proposals  of  the  husband  for 
that  purpose  were  rejected.  A  settlement  was  accordingly  made 
with  the  approbation  of  the  Master  vesting  both  real  and  personal  in 
trustees  upon  trust,  as  to  the  real,  to  permit  A.  M.  Vernon  to  receive 
the  rents  and  profits  for  life,  or  to  pay  them  to  such  persons,  in  such 
proportions,  and  for  such  uses,  as  she  should  by  any  deed  or  writing 
under  her  hand,  with  or  without  power  of  revocation,  from  time  to 
time  appoint ;  and  in  default  of  such  appointment  to  her  sole  and 
separate  use  for  life ;  and  after  her  decease,  if  no  children, 
(which  *was  the  event)  to  such  persons,  in  such  estates  [*  190] 
and  proportions,  for  such  uses,  chargeable  with  such  sums, 
and  subject  to  such  powers  as  she  should,  whether  covert  or  sole, 
by  any  deed  or  writing  under  her  hand  and  seal,  to  be  by  her  duly 
executed  in  the  presence  of  two  or  more  witnesses,  appoint.  And 
in  default  of  such  appointment  in  trust  for  her,  her  heirs  and  assigns 
for  ever.  As  to  the  personal  in  the  same  manner ;  except,  that  in 
her  power  of  appointment,  the  words  <<  trom  time  to  time  "  were 
CMnitted ;  and  in  case  of  no  disposition,  to  her,  her  executors,  and 
administrators.  Plaintiffs  were  in  the  habit  of  supplying  Vernon 
with  cash  by  accepting  bills,  and  discounting  bills  and  notes,  and 
upon  account  of  his  having  considerably  overdrawn,  they  in  August, 
1785,  required  security  from  him.  Accordingly  upon  the  15th 
August,  1785,  by  indenture  between  the  Plaintiffs  and  Vernon,  and 
his  wife,  reciting  the  settlement,  the  security  was  given  upon  her 
separate  property  both  real  and  personal.  Upon  the  16th  August 
she  by  deed-poll  reciting,  that  it  was  in  consideration  of  making  a 
proper  provision  for  her  husband,  appointed  the  rents  and  profits  of 
the  real  estate  to  be  paid  to  him  by  the  trustees,  and  also  appointed 
to  him  her  reversion  in  fee,  and  also  in  the  same  manner  the  per- 
sonal and  its  produce.  Upon  the  6tli  and  7th  December,  1786, 
there  was  a  new  indenture  of  lease  and  release  between  Plaintiffs 
and  Vernon,  but- to  which  the  wife  was  not  a  party,  reciting  the 
former  indenture  and  deed-poll,  and  by  it  in  consideration  of  sums 
due,  and  to  become  due,  to  Plaintiffs,  this  property  was  again  made 
liable  to  them.  In  1788  Vernon  became  a  biankrupt,  and  the  bill 
was  brought  against  him,  his  wife,  and  the  trustees,  to  have  the 
benefit  of  these  two  securities,  and  for  an  account  of  money  due  to 
the  Plaintiffs  upon  certain  notes  and  bills  of  exchange,  and  of  all 
sums  the  trustees  did  or  might  have  received  since  they  had  notice. 
Solicitor  General,  [Sir  John  Scoti]^  for  Plaintiff.  The  wife  insists, 
that  these  deeds  do  not  bind  her  at  all.  She  is  in  this  Court  to  be 
considered  as  a  feme  sok.  As  to  the  first  instrument,  there  is  no 
case,  where  a  woman  may  not,  if  there  is  a  power  in  the  settlement, 
pledge  the  produce  of  her  separate  estate  as  a  security  for  her 

rispradence.  In  Manning  v.  Manningy  1  Johns.  Ch.  527,  Mr.  Chancellor  Kent 
has  elaborately  defended  it  But  Mr.  Justice  Story  confesses  that  he  has  not 
been  able  quite  so  clearly  to  see,  or  so  strongly  to  approve,  the  policy  on  which 
it  is  said  to  be  founded.  2  Story,  Eq.  Juris.  §  1268,  note.  A  trustee  who  stands 
by  and  Bees  a  breach  of  trust  by  his  co-tnistee  becomes  responsible  for  that  breach 
of  trust    Booth  v.  Booth,  1  Beav.  125. 
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husband's  debts.  The  power  enabled  her  to  execute  this  either 
with  or  without  power  of  revocation,  and  she  has  not  reserved  such 
power ;  she  might  have  executed  a  voluntary  gift  of,  and 
[*  191  ]  has  divested  herself  of  it.  The  variation  *of  expression 
between  the  limitations  of  the  real  and  personal  by  omitting 
the  words  <^  from  time  to  time  "  in  settling  the  latter,  was,  I  appre- 
hend, a  mere  slip ;  but  the  expression  in  both  cases  comprehends  no 
more,  than  if  it  had  been  to  pay  to  the  separate  use  of  the  wife ;  the 
other  is  only  accumulation.  This  bill  only  seeks  to  affect  her  life 
estate,  and  the  reversionary  interest  in  case  of  no  children,  which  is 
the  case  at  present.  In  1  Brown's  Chan.  Rep.  16,  where  a  married 
woman  had  a  power  over  her  separate  property,  the  husband  bor- 
rowed 50/.  upon  his  and  his  wife's  bond ;  and  upon  a  bill  filed  your 
Lordship  thought,  this  was  to  be  considered  as  the  case  of  a  ftm 
soky  and  gave  the  relief  prayed.  If  a  feme  covert  has  a  power  to 
receive  to  her  separate  use,  and  to  appoint;  and  she  files  a  bill 
jointly  with  her  husband  for  an  account,  and  submits  to  apply  the 
profits  in  payment  of  her  husband's  debts ;  this  bill  will  itself  amount 
to  an  appointment,  and  the  Court  will  act  upon  it  as  such  ;  AUen  v. 
Papworth,  1  Ves.  163.  Such  an  appointment  is  good,  unless  there 
is  proof  of  ill  usage  or  duress  by  the  husband ;  and  a  feme  covert  is 
in  this  Court  considered  as  a  feme  sole  as  to  separate  estate,  Chrigby 
v.  Cox,  1  Ves.  517,  Norton  v.  TurviU,  2  P.  Will.  144 ;  Peacock  v. 
Monk,  2  Ves.  190.  As  to  the  first  instrument  it  would  be  a  fraud 
upon  the  creditors,  if  this  is  «ot  good.  Upon  these  cases,  and  par- 
ticularly in  what  Lord  Hardwicke  said  in  Chrigby  v.  Cox,  we  may 
infer,  that  an  appointment  to  a  purchaser  cannot  be  had.  There- 
fore Plaintiffs  are  entitled  to  the  benefit  of  the  first  of  these  deeds, 
and  also  of  the  second,  for  by  the  deed  poll  the  equity  of  redemption 
was  given  absolutely  to  the  husband. 

Mr.  Lloyd,  for  Mrs.  Vernon.  Mrs.  Vernon  says,  she  was  im- 
posed upon,  and  that  she  thought  she  was  only  charging  the  rever- 
sion in  case  of  her  death  without  issue.  They  must  prove,  that  they 
read  this  instrument  to  her,  and  that  she  understood  it ;  for  the  trus- 
tees were  not  consulted,  and  there  was  only  one  solicitor  employed 
for  all  parties. 

For  Plaintiff.  The  same  objection  was  made  in  Chrigby  v.  Cox; 
and  overruled. 

Mr.  Lloyd.  In  that  case  (1)  the  circumstances  do  not  appear. 
This  settlement  was  not  whilst  she  was  unmarried,  for  your 
[  *  192  ]  Lordship  thought,  the  proposals  of  the  husband  were  im- 
proper, and  referred  it  to  the  Master  to  prepare  a  proper 
settlement.  It  appears,  she  would  not  have  done  itiis,  if  not  either 
very  well  or  very  ill  used,  both  of  which  will  raise  the  suspicion  of 
the  Court  (2).     The  settlement  was  upon  the  6th  of  May  1785,  and 

(1)  In  1  Bro.  C.  C.  17,  Lord  Thurlow  says,  the  defect  of  that  case  is,  that  it 
does  not  state  the  trust  But  in  pa^^  20  he  seems  to  approve  of  the  principle  of 
the  case. 

(2)  1  Ves.  5ia 
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before  she  received  any  payment  under  it,  viz.  in  August  she  con^ 
curred  in  the  first  security.  There  was  no  transaction  or. communi- 
cation with  the  trustees.  This  was  stripping  her  of  what  the  Court 
had  taken  care  to  provide  for  her.  Very  Utile  is  due  to  the  Plain^ 
tiffs  under  the  trusts  of  the  first  deed,  but  upon  the  16th  of  August, 
the  very  next  day,  she  makes  without  any  consideration  an  absolute 
appointment  in  favour  of  her  husband  of  all  her  property,  stripping 
herself  of  every  thing,  and  that  is  the  security,  they  depend  upon. 
Plaintiffs  deserve  no  favor.  They  come  with  full  notice  of  this 
settlement,  and  are  bound  to  take  notice  of  what  was  the  true  inten- 
tion of  the  trusts.  There  is  no  case  showing,  this  will  be  good  un- 
der such  circumstances.  It  could  only  be  good  upon  the  husband's 
proving,  that  no  improper  use  was  made  of  his  authority,  and  her 
consent  ouglit  to  be  shown.  This  is  no  more  than  a  mere  agree- 
ment ;  because  the  legal  estate  is  in  the  trustees.  Counsel  always 
advise  creditoi!^  never  to  take  a  security  from  a  married  woman,  un- 
less she  consents,  or  ratifies  it,  being  examined.  The  constant 
practice  at  the  RoUs  shows  this.  If  this  is  allowed,  a  Court  of  Equity 
does  no  service  to  the  married  woman  by  the  settlement,  though  it 
may  to  the  children  of  the  marriage,  for  she  may  part  with  her 
property  without  the  intervention  of  a  third  person.  If  it  was  copy- 
hold, there  must  be  a  surrender,  and  consequently  the  intervention 
of  a  third  person  not  interested.  It  would  have  been  better  to  have 
left  the  money  in  Court,  than  to  have  made  this  settlement ;  for 
then  the  Court  would  not  have  parted  with  it  without  having  her 
consent,  if  they  petitioned  to  have  it.  The  true  question  is, 
what  is  the  r^  *  intention  of  the  trusts  of  such  a  settle-  [  *  193  ] 
ment  as  this.  If  that  was,  that  she  should  not  strip  herself 
of  all  by  signing  her  name,  these  persons  cannot  complain,  having 
full  notice  of  the  trusts,  but  must  be  bound  by  it.  When  the  Court 
vested  this  in  trustees,  to  pay  into  the  proper  hands  of  the  married 
woman,  or  such  other  person  as  she  should  appoint,  it  is  impossible, 
they  could  intend,  that  she  should  at  one  stroke  without  the  inter- 
vention of  trustees  authorize  them  to  pay  it  to  another  person,  who 
never  informed  them,  till  the  close  of  the  transaction,  that  he  was 
treating  with  the  husband  and  wife.  It  will  have  quite  the  contrary 
effect  from  what  was  intended,  if  without  any  evidence  they  can 
produce  a  deed  signed  and  delivered  by  her,  though  it  does  not  ap- 
pear, that  she  understood  it,  or  that  it  was  not  by  coercion.  It  was 
meant  by  the  Court  to  do  all,  that  was  possible  for  her.  But 
if  they  are  entitled  to  the  benefit  of  the  first  deed,  (which  I  deny) 
they  cannot  be  to  that  of  the  second ;  for  that  was  founded  upon  a 
deed,  by  which  he  got  absolute  dominion  over  all  her  property  real 
and  personal  without  communication  to  the  trustees ;  and  no  case 
is  cited,  where  the  Court  carried  such  a  contract  (for  it  is  no  more) 
into  execution  ;  for  the  dicta  stated  are  only,  that  as  between  those 
claiming  under  her  and  the  husband,  if  he  has  made  a  contract,  that 
she  shall  be  so  considered,  he  shall  not  run  away  with  her  proper- 
ty from  them.    But  under  these  circumstances  when  she  says  she  has 
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been  iini>06ed  upon  in  obtaining  it,  the  Court  have  never  gone  so 
far.  It  was  a  practice  of  the  Court  formerly  not  to  give  up  tlie  wife's 
property,  though  she  appeared  and  consented,  and  there  is  a  case  to 
that  effect. 

For  Plaintiff,  There  is  not  a  hint,  that  this  was  improperly  ob- 
tained ;  she  only  says,  she  did  not  know  the  extent  of  the  first  deed. 

Lord  Chancellor  [Thurlow].  You  cannot  affect  the  trustees 
with  more,  than  they  actually  received  without  wilful  default.  They 
are  mere  stake  holders.  The  rule  is,  that  she  is  sole,  so  far  as  she 
has  a  power  of  appointment,  but  with  any  limitations  described  in 
the  deed  giving  her  that  power.  If  the  trust  is  to  pay  the  rents  and 
profits  to  her  upon  any  instrument  signed  by  her  since  the  last  pay- 
day, an  instrument  signed  before  would  not  do.  If,  as  Lord  Hard- 
wicke  says,  the  concurrence  of  the  trustees  is  necessary,  it 
[  *  194  ]  *  would  not  do  without  it.  So  far  forth  as  the  instrument 
creating  her  separate  estate  makes  her  proprietor,  so  far 
is  she  a  feme  sole ;  and  if  she  has  pledged  her  estate  according  to 
her  power,  the  trustees  must  hold  it  to  the  uses,  she  appoints. 
The  doubt,  I  have  entertained,  is,  whether  the  words  <<  from  time  to 
time"  will  not  make  it  impossible  for  her  to  make  a  sweeping 
appointment  of  the  whole.  They  do  not  occur  as  to  the  annuities. 
But  you  must  affect  the  deeds  in  some  way.  Suppose  I  send  it  to 
the  Master  to  inquire,  under  what  circumstances  they  were  obtained. 
The  Master  must  report  it,  in  order  to  lay  a  ground.  And  let  the 
inquiry  be  both  of  the  first  and  second  deeds,  how  they  were 
executed ;  for  it  is  very  fit  in  case  of  a  married  W(»nan,  that  the 
Court  should  know,  how  she  has  disposed  of  her  property.  These 
cases  have  not  been  sufficiently  attended  to  (1). 

1.  In  this,  and  in  many  other  cases,  Lord  Thurlow  (following  the  unvaried  coune 
of  his  predecessors,  as  far  hack  as  the  doctrine  can  be  traced)  reluctantly  deter- 
mined, that  the  Court  has  no  power  to  set  aside,  but  is  bound  to  give  effect  to,  a 
disposition  made  by  a  feme  coverte  of  property  settled  to  her  separate  use,  thoufh 
such  disposition  be  made  in  favor  of  her  husband,  or  even  of  her  own  trustee.  No 
judge  (it  has  been  observed)  ever  felt  so  strong  an  inclination  to  say  the  act  should 
not  avail,  as  Lord  Thurlow,  in  the  present  case,  his  reasoning  in  which  was  unan- 
swerable, if  the  point  had  been  open:  but  he  found  the  question  determined  by 
authorities,l)indiiig  him  to  declare,  that,  although  the  trustees  were  to  receive  the 
dividends,  and  from  time  to  time  to  pay  them  into  the  hands  of  the  wife,  all  these 
provident  precautions  had  no  other  effect,  according  to  the  settled  doctrine  of 
Courts  of  Equity,  than  to  give  the  wife  a  separate  mterest  in  the  property ;  of 
which  she  was  at  liberty  to  dispose ;  notwithstanding,  it  is  obvious,  that,  by  the 
exercise  of  this  power,  in  such  a  case,  the  whole  object  of  the  gift  or  settlement  in 
the  wife's  favor  may  be  counteracted.  Parhts  v.  fVkite,  11  Ves.  221, 222;  Jad- 
son  V.  Hohhouse^  2  Meriv.  487 ;  J^anies  v.  Corrodu  9  Yes.  189 ;  Speriing  v.  BoA- 
foH,  8  Ves.  175. 

(1)  The  cause  came  on  upon  the  report,  August  3d,  1791,  when,  it  appearing 
the  wife  knew  what  she  was  about,  Lord  Chancellor  said,  in  that  case  the  Court 
allows  her  alienation  of  separate  property.  It  was  referred  to  the  Master  to  in- 
quire, whether  Plaintiff  had  any  other  security.  3  Bro.  C.  C.  340.  See  Fdtiphce 
*  V.  GorgeSy  ante,  46,  [and  notes],  and  iNWf,  vol.  v.  17,  the  note  to  Chassaing  v.  Par- 
sonage ;  Rich  V.  Cockdl,  J<mes  v.  Harris,  Wagstaff  v.  SmiOi,  ix.  369, 486, 520; 
wots  V.  DoiPkins,  xii.  501 ;  Sftow  v.  Corp,  xiiu  190 ;  xviii.  434 ;  Fhmds  v. 
WigzeUy  1  Madd.  258 ;  Ritchie  v.  Broadbent,  2  Jac.  &  Walk.  456. 
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2.  In  ^perUng  v.  .Rocft/bri,  juBt  cited,  it  was  declared,  (by  t  jud^fe  whose  patience 
of  investigation,  and  tact  in  seising  refined  distinctions,  are  oniveisaUy  acknowl- 
edged,) that,  upon  all  the  cases,  taken  together,  relative  to  the  power  of  disposition 
by  married  women,  it  is  utterly  impossible  to  know  the  result ;  but,  it  was  added, 
between  those  cases  in  which,  though  a  feme  coverie  takes  an  interest  for  life  in 
trust  moneTs,  not  settled  to  her  separate  use,  and  over  which  she  has  not,  by  the 
tarns  of  the  instrument,  any  power  to  appoint  by  deed,  or  instrument  in  writing, 
and  that  other  class  of  cases,  in  which  the  settlement  creates  a  separate  estate  in 
the  wife,  there  is  a  clear  line  of  demarcation.  A  life  interest  in  money  given  to  a 
wife,  cannot,  in  all  instances  at  least,  be  disposed  of  by  her  in  Equity ;  though,  if 
the  subject  were  land,  she  might,  in  a  Court  of  Common  law,  dispose  of  it  by  fine. 
Parhes  v.  fVhUe^  11  Ves.  232.  The  analogy  between  the  effect  of  a  fine,  and  an 
examination  by  a  Court  of  Equity,  though  adopted  in  Macanrdck  v.  BvUer^  1  Cox, 
358,  has  not  been  admitted  in  subsequent  cases.  Ridutrda  v.  Chambers,  10  Ves. 
585,  587;  Sperltnf  v.  Bochfofi,  8  Ves.  182. 

3L  The  distinction  above  adverted  to  does  much  towards  breaJdng'  down  into 
classes  the  mass  of  cases  on  the  subject  in  question ;  Pybtu  v.  Smith  is  also  unaf- 
fected by  those  decisions  which  have  settled  that  a  power  of  appointment  by  will, 
of  that  which  is  not  so  given  as  to  be  absolutely  separate  property,  cannot  be  exe- 
cuted by  a  married  woman,  (more  than  by  any  other  party,]  otherwise  than  by  a 
testamentaiy,  revocable  instrument  SoduU  v.  Wrav,  4  Br.  4d3  ;  HeaUy  v.  Thomas, 
15  Ves.  603;  Anderson  v.  Dawson,  15  Ves.  538;  Reid  v.  Shergold,  10  Ves.  379. 
And,  though  some  of  the  cases  may  seem,  fit>m  incidental  observations,  (as  they 
are  given  in  the  reports,)  to  have  turned  upon  the  construction  of  the  words  ^  from 
time  to  time,"  in  the  direction  to  trustees  as  to  payments  for  the  separate  use  of 
femes  eovertes,  it  has  been  declared,  that  those  decisions  could  not  have  depended 
upon  those  words,  but  upon  the  particular  circumstances ;  and  neither  actually 
did,  nor  were  intended  to,  interfere  with  Pybus  v.  Smiih:  see  WiUs  v.  Dawkins, 
12Ve8.50a 

4.  But  though  Lord  Thurlow,  notwithstanding  his  anxiety  to  do  so,  did  not  feel 
himself  authorized  to  restrain  a  married  woman^s  disposal  of  trust  funds,  settled  to 
her  separate  use,  upon  the  strength  merely  of  a  direction  to  the  trustees  to  pay  the 
produce  into  her  hands  ^  fit>m  time  to  time ; "  still,  to  prevent  a  wife  fit>m  disposing 
of  her  separate  property,  whilst  she  is  under  the  (possibly  unfidr)  influence  of  her 
husband,  must  be,  m  many  instances,  so  obviously  a  protection  to,  rather  than  a 
restriction  upon,  her  rights ;  and  must,  generally  speaking,  be  so  much  in  further- 
ance of  the  real  object  of  the  gill  to,  or  settlement  upon,  her,  that  Courts  of  Equity 
have  been  desirous  of  finding  such  a  mode  of  limiting  a  married  woman's  power 
of  alienation,  as  might  not  clash  with  previous  detenninations  on  the  subject  This 
has  been  efiected  by  aid  of  the  following  process  of  reasoning ;  afeme  coverie  hav- 
ing power  to  alien  is  a  mere  creature  of  equity,  so  fiir  as  the  settlement  attempts 
to  give  her  the  power  of  a  feme  soU ;  and  the  court  ma^  modify  the  power  of 
alienation,  if  the  settlement  contain  a  clause  ajfainst  anticipation.  By  a  series  of 
decisions  in  conformity  with  this  doctrine,  it  is  now  firmly  established ;  and  the 
binding  validity  of  a  clause  against  anticipation  is  now  not  to  be  disputed.  Jack- 
son V.  nobhouse,  2  Meriv.  487 ;  Brandon  v.  Robinson,  18  Ves.  434. 

5.  There  are  cases  where  a  wife's  consent  to  part  with  separate  property  has 
been  taken  de  bene  esse ;  fVooUands  v.  Crowcher,  12  Ves.  178 ;  Richards  v.  Chamr 
hers,  10  Ves.  581 ;  but  this  practice  does  not  appear  to  be  generally  approved ;  see 
the  report  of  the  last  cited  case,  p.  585,  and  Sterling  v.  nochfort,  8  Ves.  178. 

6.  How  far,  and  under  what  circumstances,  it  is  competent  to  a  married  woman, 
by  examination  in  court,  to  part  with  her  contingent  or  reversionary  interests,  has 
been  a  question  much  agitated :  in  Saddif^ion  v.  Kinsman,  1  Brown,  48,  the  lean- 
ing of  Lord  Thurlow's  opinion  was,  that  a  wife's  reversionaiy  rights  might  be  as- 
signed by  her  husband ;  at  least  if  he  had  made  a  settlement  upon  her :  see  also. 
Lord  Cariertt  v.  Paschal,  3  P.  Wms.  199,  and  fFooUands  v.  Crowdier,  12  Ves. 
178 :  (it  may  be  observed,  that  it  was  said,  arguendo,  in  l^anqter  v.  Barker,  5  Mad. 
1G2,  the  maj^^inal  note  to  WboUands  v.  CrottSier  is  erroneous,  in  representing  tho 
reversionary  interests  in  that  case  to  have  been  contingent,  for  that  it  was  vested :) 
now,  if  a  husband  could,  for  a  valuable  consideration  paid  to  himself,  assign  his 
wifis's  reversionary  interests,  subject  only  to  his  wife's  equity  to  have  a  provision 
thereout,  provided  the  funds  cannot  be  come  at  without  the  assistance  of  a  Court 
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of  Equity;  (JFVofieo  v.  JFVtm4»,4  Ve&590;  Itifce  v.  Bere^ond,  3  Ves.  511  ;|  it  would 
be  difficult  to  say  why  a  wife,  willing  to  join  in  such  assi^unent,  ndaat  not  be 
permitted  to  part  witii  her  equity,  by  examination ;  and  in  Howard  v.  Ikamanij  2 
Jac.  &.  Walk.  458,  n.,  such  permission  was  given:  but  in  RUdde  v.  Broadbenty 
Undj  doubt  was  expressed  as  to  the  propriety  of  the  decree  in  Howard 'v,  Damumi; 
and  although  this  was  an  obiter  didum  not  necessary  to  the  decision  of  RUdk  v. 
BroadberU,  in  which  case,  to  have  permitted  the  wife  to  part  with  her  interest 
would  have  been  to  allow  aniicmahony  contraxy  to  the  espress  intention  of  the 
settlor;  yet,  in  the  later  and  well  considered  case  of  Pwrdtw  v.  Jaduon,  1  Rusa 
1 — 71,  it  was  held,  that,  where  a  husband  and  wife,  by  deed  executed  hj  both, 
assign  to  a  purchaser  for  valuable  consideration,  an  ascertained  fund,  in  which  the 
wife  has  a  vested  interest  in  remainder,  expectant  on  the  death  of  a  tenant  for  life 
of  that  fund,  and  both  the  wife  and  the  tenant  for  life  outlive  the  husband,  the  wife 
is  entitled,  by  right  of  survivorship,  to  claim  the  fund  against  such  particular 
assignee  for  valimble  consideration.  The  assignee,  it  was  determined,  merely 
purchased  the  chance  of  the  husband's  outliving  the  wife;  if  the  reversionaxy 
chose  en  adion  had  fallen  into  possession  during  the  coverture,  the  assignment 
might  have  been  available ;  but  the  husband's  nght  was  no  more  than  a  right  to 
obtain  possession  of  the  subject,  when  the  period  should  arrive  at  which  the  wife 
would  be  entitled  to  the  possession  of  it;  by  his  death  before  that  time,  leaving 
his  wife  surviving,  the  husband's  right  was  gone ;  and  with  it  the  derivative  right 
of  the  assignee  was  also  gone,  and  the  claim  of  the  surviving  wife,  it  was  held, 
must  take  effect  For,  though  a  future  cftoae  en  action  is  assignable  in  equity,  the 
assignment  does  not  alter  the  nature  of  the  thing :  the  subject  remains  what  it  was 
before, — a  chose  en  adion  not  reduced  into  possession.  A  Court  of  Equity  will 
not  refuse  to  give  effect  to  such  an  assignment,  so  far  as  the  assignor  had  any 
right  or  interest  to  assign ;  but  the  interest  of  a  husband  in  his  wife's  revereionaiy 
chtses  en  adion  must  depend  upon  the  chance  of  his  living  till  the  propertr  falb 
into  possession.  Stamper  v.  Barker,  5  Mad.  157 ;  fVkUe  v.  SL  Barbe,  1  Yes.  Sl 
Bea.  405.  And,  it  seems,  a  wife  will  not  be  permitted,  in  such  a  case,  to  divest 
herself  of  the  chance  in  her  favor ;  a  Court  of  Equity  will  not,  by  takinsf  the  wife's 
consent  to  pass  a  remainder  or  reversion  in  personal  property  to  her  husband  or 
his  assignee,  lend  itself  as  an  instrument  to  enable  the  husband  to  acquire  a  right 
in  the  wife's  personal  property,  which  he  could  by  no  means  acquire  at  law:  oy 
parting  with  such  a  remainder  or  reversion,  the  wife  would  not  only  part  with  a 
future  possible  equity,  but  with  her  chance  of  possessing  the  whole  property,  by 
surviving  her  hui»)and.    Pickard  v.  Roberts,  3  Mad.  366. 

7.  An  examination,  indeed,  is  allowable  to  enable  a  feme  eoverte  to  renotmce 
her  right  to  a  mere  provision  out  of  reversionaiy  interests  when  they  come  into 
possession,  if  a  disposing  power  over  the  property  in  reversion  can  be  fully  exe- 
cuted, and  the  wife's  equity  to  a  settlement  thereout  is  alone  in  question.  Stvrgii 
V.  Corp,  13  Ves.  192.  But  it  must  be  carefullv  recollected,  it  is  only  in  order  to 
give  effect  to  an  assignment  for  valuable  consideraUon ;  and  where  it  was  compe- 
tent to  the  husband  to  release  the  interest  at  law ;  that  a  Court  of  Equity  will 
receive  the  wife's  confirmation  of  the  husband's  act,  and  permit  her  to  part  with 
her  equity  to  a  settlement,  out  of  property  given  to  her  in  reversion,  or  on  a  con- 
tingency :  and,  it  seems  the  better  opinion,  that  a  deed  by  which  a  husband  assigns 
his  wife's  contingent  or  reversionary  interest,  is  not  such  a  reduction  into  posses- 
sion by  him,  as  to  give  even  a  qualified  title  to  his  assignee,  if  the  wife  prove  to 
be  the  survivor.  Pvrdew  v.  Jadcson,  1  Russ.  50 ;  Honwoy  v.  Lee,  2  Mad.  20.  Id 
some  able  comments,  however,  upon  this  question,  (hi  1  Rop.  Hush,  and  Wife, 
236,)  it  has  been  observed,  that  "  there  are  odier  methods  besides  actual  reduction 
into  possession,  by  which  a  husband  is  allowed  to  exercise  his  legal  right  over  his 
wife's  choses  en  cution,  and  to  defeat  her  title  by  survivorship;  viz.  the  disposition 
of  her  interest  in  such  of  them  as  are  legally  transferable,  by  assignment,  without 
any  distinction  whether  the  interest  be  immediate  or  in  remainder ;  and  the  pass- 
ing or  extinguishment  of  her  interest  in  such  of  them  as  are  not  assignable,  by  his 
r^ase"  Thus,  Chief  Justice  Holt  said,  when  the  wife  has  any  right  or  duty, 
which  by  possibility  may  happen  to  accrue  duringthe  marriage  the  husband  may 
by  release  discharge  it  Gage  v.  Acton,  1  Salk.  W7.  But  this  dictum  cannot  now 
be  relied  on  without  qualifying  it  by  a  condition  that  the  possibility  shall  actually 
come  into  possession  dunng  the  coverture.    Keeping  tiiis  restriction  in  mind, 
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there  is  no  doubt  that  possibilities  are  assignable;  and  that  Comts  of  Equity  will 
not  merely  act  in  analogy  to  this  legal  doctrine,  as  far  as  it  goes,  but  were  ^e  first 
to  extend  it;  and  to  hold,  that  where  a  posnbilUy  belonging  to  the  wife  has  been 
assigned  by  the  husband,  for  a  valuable  consideration,  such  assignment,  though 
fimnerly  not  valid  at  law,  ought  to  be  supported  in  Equity ;  Grey  v.  KenHshf  1 
Atk.  380;  HatokynB  ▼.  O^  2  Atk.  551 ;  Bates  v.  Dandy,  2  AtL  206;  Dvke  of 
Chandaa  v.  Talbot^  2  P.  Wms.  608,  (and  cases  there  cited) :  and  as  Equity  followed 
the  Law  in  the  first  instance,  so  Courts  of  Law,  it  has  been  said,  have  since 
adopted  the  extension  of  the  [sinciple,  previously  settled  in  Courts  of  Equity. 
SproMT  V.  BinkB,  5  Ves.  588;  Janes  v.  Roe,  3  T.  R.  93,  94. 

8.  The  conflicting  doctrines  alluded  to  in  the  two  preceding  notes  came  under 
consideration  in  the  case  ofPickard  v.  Roberts,  3  Mad.  386,  before  cited:  it  was 
there  observed,  that,  by  an  examination  in  Equity,  a  wife  can  only  be  suffered  to 
part  with  her  equity  to  a  provision  out  of  fiinds,  witii  respect  to  wMch  the  husband 
has  a  legal  ris^ht  to  present  possession;  though  in  consequence  of  those  funds 
being  under  the  control  of  Equity,  that  legal  right  cannot  be  made  available ;  this 
principle,  it  was  added,  has  no  application  to  a  remainder  or  reversion. 

9.  It  seems  quite  settled,  then,  that  where  the  wife's  interest  was  such  that  the 
husband  could  not,  even  for  valuable  consideration,  have  released  it  at  law.  Equity 
will  not  assist  him.  Thus,  if  the  reversion  could  not  possibly  ikll  into  possession 
during  the  husband's  life; — for  instance,  if  it  were  a  reversion  upon  his  own 
death ; — there  the  husband's  release,  or  assignment,  would  be  invalia  at  law;  and 
clearly,  the  wife's  consent  would  not  be  taken,  in  order  to  give  it  effect  in  Equity. 
Daibiae  v.  DaOnae,  16  Ves.  122. 

10.  So,  if  a  woman,  before  marriage,  stipulate  that  her  property  shall  revert  to 
her  own  absolute  disposal,  in  the  event  of  her  surviving  her  husband,  or  if  a 
bequest  be  made  to  her,  accompanied  with  that  direction,  and  no  power  of  dispo- 
sition over  the  same  during  the  marriage  be  reserved  by  her,  in  one  case,  or  given 
to  her,  in  the  other ;  there,  it  would  obviously  be  to  defeat  the  plain  object  of  the 
settlement,  or  will,  if  the  wife,  whilst  under  the  influence  of  the  husband,  were 
pennitted,  either  by  examination  in  Court,  or  by  any  other  act  during  the  covert- 
ure, to  dispose  of  her  right  of  siurivorship ;  Rickaards  v.  Chambers,  10  Yes.  586 ; 
Lee  V.  Mugg!^^''^dge,  1 V.  &.  B.  123 ;  and,  though  a  husband  and  wife  may,  by  fine, 
part  with  a  life  c»tate  and  reversion  in  fee,  in  landed  property,  settled  to  the  sepa- 
rate use  of  the  wife,  on  marriage ;  to  which  disposition  at  law,  Equity  will  not 
refuse  to  give  effect:  still,  if,  oy  the  same  settlement,  remainders  have  been 
secured  to  the  children  of  the  marriage,  in  default  of  appointment  by  the  will  of 
the  wife,  her  power  of  disposition  can  only  be  executea  by  a  testamentary,  and 
therefore  revocable,  act;  and  the  children's  interests  in  remainder  will  not  be 
affected  by  the  fine.    Parkes  v.  Wkiie,  11  Ves.  209,  231. 

11.  It  has  farther  been  held,  that  aybne  coverte  ought  clearly  to  understand  the 
extent  of  the  sacrifice  she  proposes  making  to  her  husband,  (Gregg  v.  Crowcher, 
cited  12  Yes.  176;)  and  that  her  consent  to  part  with  personal  property,  settled  to 
her  separate  use,  ought  not  to  be  taken  before  the  amount  of  the  fund  is  ascer- 
tained. Edmonds  v.  Townsend,  1  Anstr.  93;  SperUng  v.  Rocf^ort,  8  Yes.  178; 
Jemegan  v.  Baxter,  6  Mad.  32;  Godber  v.  Laurie,  10  Price,  153.  But  the  assent 
of  trustees,  to  whom  property  is  ^ven  for  the  separate  use  of  a  married  woman,  is 
not  necessary  to  enable  her  to  bmd  that  property  as  she  thinks  fit ;  unless  such 
assent  is  required  by  the  instrument  unaer  which  she  is  beneficially  entitled  to 
that  pr^rty.    Essex  v.  Mcins,  14  Ves.  547 ;  Broume  v.  Like,  14  Ves.  302. 

12.  Though  it  was  said  aJjove,  that  interests  limited  by  marriage  settlement  to 
children,  in  default  of  a  testamentary  appointment  by  their  mother  of  her  separate 
estate,  cannot  be  defeated  by  any  other  act  of  her's ;  it  must  still  be  understood, 
that  where  money  is  bequeathed  for  the  separate  use  of  a  married  woman  during 
her  life,  with  an  absolute  power  of  appointment  after  her  death,  to  any  persons 
whomsoever,  either  by  deed  or  will,  she  may  make  an  appointment  of  the  same 
during  her  life;  to  which  appointment  a  Court  of  Equity,  on  her  examination 
being  duly  taken,  will  give  effect;  notwithstanding  a  remainder  over,  in  default 
of  appointment,  to  her  legal  representatives,  will  thereby  be  disappointed:  for 
*^ legal  representatives"  may  hold  a  character  and  relation  very  different  from  that 
of  **  children ;"  and  an  interest  so  taken  by  devise,  may  admit  a  very  different 
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consideration  from  one  derived  by  contract  in  a  marriage  settlement,  under  which 
the  children  are  looked  upon  as  purchasers.    Frtderick  v.  HartweU^  1  Cox,  193. 

13.  An  assiCTment  by  a  husband,  to  a  particular  assignee,  of  a  vested  and 
present  equitable  interest  given  to  his  wife  for  her  life  only,  (such  assignment 
being  made  for  valuable  consideration,  and  at  a  time  when  the  husband  was 
maintaining  his  wife,)  will,  it  seems,  be  not  onlv  supported,  but  Uie  purchaser  will 
not  be  bound  to  make  any  provision  for  the  wife,  EUioU  v.  CordeU,  5  Mad.  156; 
m-i^JU  V.  MorUv,  11  Ves.  18 ;  MUJord  v.  MU/brd,  9  Ves.  100.  Should  the  hus- 
band, however,  Become  bankrupt,  Equity  will  not  allow  his  general  assignee  to 
obtain  possession  of  the  property,  without  making  some  provision  for  the  wife ; 
since,  when  the  title  of  sucn  last  named  assi^ee  vests,  the  incapacity  of  the 
husband  to  maintain  his  wife  has  alreadv  raised  this  Equity  in  her  favor:  JSUtotf 
V.  ChrdeU,  ubi  supra ;  and  where  the  whole  equitable  interest  was  in  the  wife, 
absolutely  and  not  for  life  only,  there  the  preponderance  of  modern  authority 
(afler  considerable  fluctuation  of  judicial  opinion,)  seems  fullv  to  establish,  that 
the  wife's  right  to  a  provision  cannot  be  resisted  by  the  particular  assignee  of  her 
husband,  more  than  by  his  general  assignee.  JohiMon  v.  Johnson,  1  Jac.  &  Walk. 
477;  LOce  v.  Baresford,  3  Ves.  512;  MamuUy  v.  PhUim,  4  Yes.  19;  Bertsfmrd  v. 
Hohson,  1  Mad.  373 ;  Ecofi  of  Sali^noy  v.  Nhdon,  1  Eden,  371.  In  McarrvM  v. 
SL  John,  decided  by  Lord  Hardwicke,  in  HiL  T.  16  Geo.  II.  it  appears  by  Mr. 
Forrester's  ms.  that  a  woman  entitled  as  residuary  legatee  to  a  bond,  (the  legal 
interest  in  which  remained  in  the  executor  of  the  will  under  which  she  claim^,) 
joined  with  her  husband,  she  being  still  under  age,  and  no  settlement  having  been 
made  on  her  by  her  said  husband,  in  an  assignment  of  the  bond  to  one  of  his 
creditors.  The  husband  died  before  the  money  due  on  the  bond  was  received, 
and  it  was  held,  that  the  wife  surviving  was  entitled  to  the  bond,  and  not  the 
assignee. 

14.  The  principal  case  is  likewise  reported  in  3  Brown,  340. 


BLAKE  V.  BUNBURY. 

[1790,  June  30.] 

Tenant  for  life  subject  to  a  trust  term  not  let  into  possession  before  account ;  nor 
tiU  the  trust  is  executed,  unless  on  paying  into  Court  a  sum  sufficient  to  an- 
swer it ;  or  where  the  best  way  of  performing  the  trust  appears  to  be  by  letting 
him  into  possession. 

Infant  ought  to  sue  by  next  friend ;  not  to  wait  till  of  age,  [p.  194.]  (a) 

Sir  Patrick  Blake  was  tenant  iot  life  by  the  will  of  his  father, 
subject  to  a  term,  under  which  the  real  estate  was  charged  •  with  a 
sum  sufficient  with  the  personal  to  answer  the  purposes  of  the  trust. 
Upon  coming  of  age  he  filed  a  bill;  and  a  general  account  w^as 
directed  of  testator's  estates,  and  of  debts,  legacies,  and  funeral 
expenses. 

Solicitor  General,  [Sir  John  Scott],  for  Plaintiff,  desired,  that  he 
might  be  immediately  let  into  possession  ;  insisting  that  he  was  in 
the  common  case  of  tenant  for  Hfe,  where  the  Court,  is  in  the  con- 

(a)  Story,  Eq.  Plead.  §  57;  Giry  v.  Cky,  2  Beav.  460.  This  is  necessary  where 
the  infant  joins  with  adidtB,  Matter  o/Dits,  2  Paige,  374.  But  the  infant  defends 
a  suit  by  a  ^ardian  ad  litem,  who  is  appointed  by  the  Court,  and  is  usually  the 
nearest  relation  not  concerned  in  the  matter  in  questioiu  Story,  Eq.  Plead.  §  70; 
1  Barb.  Ch.  Prac.  83. 
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stant  habit  of  letting  into  possession  upon  keeping  down  the  interest ; 
and  that  in  case  of  failure  a  receiver  may  be  appointed.  The  real 
estate,  he  said,  would  be  liable  to  a  very  small  amount :  he  com- 
plained in  s^ong  terms  of  the  conduct  of  the  trustees. 

Lord  Chancellor  [Thurlow].  *This  ought  to  have  [  *  195  ] 
been  finished  long  ago ;  for,  though  the  Plaintiff  is  but  just 
of  age,  he  might  have  sued  by  his  next  friend.  But  it  is  impossibly 
for  me  to  let  him  into  possession,  till  I  have  the  account  before  me, 
and  even  till  the  trusts  are  executed ;  unless,  as  he  now  offers,  he 
pays  into  Court  a  sum  sufficient  to  answer  all  the  purposes  of  the 
trust.  Whenever  he  does  that,  I  will  let  him  into  inmiediate  pos- 
session. The  Court  perhaps  has  let  tenant  for  life  into  possession, 
where  it  has  seen,  that  the  best  way  of  performing  the  trusts  would 
be  by  letting  him  into  possession.  As  where  an  annuity  of  100/.  a 
year  is  charged  upon  an  estate  of  5000/.  a  year.  But  till  the  account 
is  taken,  I  do  not  know  but  the  purposes  of  the  trust  may  take  up 
the  whole  ;  and  if  I  was  to  do  it  now,  perhaps  I  should  only  have  to 
resume  the  estate  (1). .  

[A  large  part  of  this  note  justly  belongs  to  the  case  of  Blakt  v.  Bwnbwyyfosly 
p.  514 ;  but  it  is  printed  here,  so  as  not  to  disturb  the  references  made  to  it  by 
Mr.  Hovenden  hereafter.] 

1.  This  report  should  be  compared  with  that  in  4  Brown,  2X :  but  Mr.  Vesey's 
is  the  most  satisfactory.  The  correctness  of  the  determination  of  this  suit  by 
Lord  Thurlow,  (as  well  as  the  general  principles  on  which  that  determination  was 
founded,)  has  been  explicitly  recognized  in  Dom.  Proc,  on  the  hearing  of  the 
appeal  in  the  cause  of  xjord  Randifft  v.  Lady  Parkyns,  6  Dow,  185 — 189. 

2.  With  respect  to  the  admission  of  the  tenant  for  life,  subject  to  a  term,  into 
possession,  upon  his  ^ving  security  for  the  charges  to  answer  which  the  term  was 
created,  it  may  be  observed,  that  no  opposition  wajs  made ;  and,  what  is  more 
important,  that  the  principal  case  was  one  of  a  legaU  tenant  for  life,  who,  upon 
every  principle,  had  a  right  to  possession ;  his  admission  to  which,  therefore,  could 
afford  no  ground  for  a  similar  decision  in  favor  of  a  cestui  que  trust  for  life ;  unless 
the  creator  of  the  trust  has  plainly  expressed  an  intention  tnat  the  property  should 
not  remain  under  the  personal  management  of  the  trustees ;  or,  at  all  events, 
unless  (where  no  intention,  or  an  adverse  one  appears,)  a  very  special  case  for 
giving  the  personal  occupation  of  the  trust  property  to  the  cestui  que  trust  can  be 
made  out; — as,  perhaps,  in  the  case  of  a  family  residence;  or  where  the  personal 
occupation  would  be  very  beneficial  to  the  cestui  que  trust  for  life,  and,  at  tne  same 
time,  the  due  protection  of  the  property,  for  the  benefit  of  those  in  remainder,  can 
be  effectually  secured.  Oarke  v.  The  Earl  of  Ormonde,  Jacob's  Rep.  116 ;  Tidd 
v.  Lister,  5  Mad.  433. 

3.  The  doctrine  of  election  is  applicable  to  eveiy  description  of  instrument  by 
which  a  benefit  is  given  to  a  party,  conditionally :  and  if  the  condition  be  legal, 
and  depend  on  contract  inter  vivos,  it  must  be  strictly  performed  as  framed.  But 
although  the  principle  is  the  same  with  respect  to  boui  wills  and  deeds,  it  does  not 
follow,  necessarily,  that  this  principle  must  be  carried  to  the  same  extent  in  both 
cases ;  the  numerous  decisions  on  the  subject  have  been  judicially  declared  to  be 
irreconcilable ;  but  the  balance  of  conflicting  authorities  seems  to  be  in  favor  of 
holding,  that  a  part^  who  takes  a  benefit  under  a  will,  (upon  condition,  and  not 
subject  to  a  conditional  limitation,)  does  not  by  disappointing  another  devisee, 
under  the  same  will,  necessarily  incur  a  total  forfeiture  of  the  interests  devised  to 
himself;  but  that,  in  most  cases,  such  interest  is  only  to  be  sequestered  until 
satisfaction  shall  be  fully  made  to  the  disappointed  object  of  the  testator's  bounty. 
Green  v.  Oreen,  19  Ves.  669;  5.  C.  2  Meriv.  95.    In  Tiblnts  v.  TihbUs,  Jacob's 

(1)  Post,  514. 
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Rep.  313,  Lord  Eldon  said,  he  thought  the  old  principle  of  the  court  was  compeii- 
sation ;  a  principle  certainly  shaken  by  some  later  determinationB,  and  that  it  must 
now  be  held  that  there  may  be  cases  in  which  not  only  compensation  is  to  be 
made,  but  the  whole  is  to  be  given  up ;  it  was  added,  however,  that  the  case  then 
before  the  Court  was  one  which  called  for  no  more  than  compensation,  though  it 
might,  perhaps,  be  too  much  to  lay  that  down  as  a  rule  to  be  universalljr  adhered 
to ;  and  see  liovendon  on  Frauds,  i.  275,  276.  ii.  109, 110,  where  the  leading  cases 
on  the  subject  are  collected,  and  the  principle  on  which  they  rest  is  discussed; 
see,  also,  so^,  the  note  to  Stratton  v.  Best,  1  V.  285;  note  2y  to  Lady  Oman  v. 
PuUenaf,  2  V.  544;  and  note  8,  to  Britiow  v.  }Fardt,  2  V.  336. 

4.  It  IS  a  sound  general  rule,  that  the  words  made  use  of  by  a  testator  are  to  be 
interpreted  accordmg  to  their  legal  effect  and  operation,  unless  it  clearly  appear 
that  lie  intended  to  use  them  in  a  different  sense:  Thelluaon  v.  Woodford,  4  Yes. 
329;  HoUoway  v.  HoOoway,  5  Yes.  401;  IkoM  v.  Test,  9  Yes.  1S&;  Perry  v. 
Woods,  3  Yes.  206;  Momey  Genend  v.  Vigor,  8  Yes.  294;  Ckurdi  v.  Mvadas, 
15  Yes.  406:  but  it  would  be  a  manifest  perversion  of  this  general  rule  of  con- 
struction, if  it  were  applied  without  the  qualifications  by  wnich  it  ou^t  to  be 
restricted :  no  Court  will  ever  entrap  a  testator  in  words,  not  allowing  him  to 
explain  them.  Crone  v.  Oddl,  1  Ball  and  Beat  472,  480;  iMveaarts  v.  Bf^pU, 
Cowp.  355 ;  Beauman  v.  Stock,  2  Ball  &  Beat  4ia  Although  a  particular  sen- 
tence in  a  will,  therefore,  if  it  stood  alone,  might  fiimish  a  certain  legal  inference, 
still,  Courts  both  of  Law  and  Equity  hold  that,  for  the  purpose  of  collecting  the 
intention,  every  part  of  the  will  must  be  considered;  Githng  v.  Stede,  1  Swanst 
28;  Bootle  v.  Blunddl,  1  Meriv.  217;  Wright  v.  Jikyns,  Turn.  158;  PUman  t. 
Stevens,  15  £^t  510:  and  when  the  intention  is  clear,  the  words  may  be  enlarged, 
abridged,  or  transposed,  in  order  to  reach  it:  KeHey  v.  Fowterj  Wilmot's  Notes, 
309 :  for  though  a  testator  must  not  lightly  be  supposed  to  have  meant  more  than 
he  has  expressed,  (Broume  v.  Lord  &nyon,  3  Mad.  415 ;  Stratum  v.  Best,  1  Ves. 
Jun.  285,)  and  no  implied  case  must  be  added  to  that  which  is  expressed  in  a  will, 
where  such  implication  is  not  necessaiy  to  render  the  whole  consistent,  {Bayard 
v.  SmUk,  14  Yes.  477 ;  Foutitaine  v.  PJlet,  1  Yes.  Jun.  341,)  still,  even  sl^ht  cir- 
cumstances may  be  admitted  to  explain  obscurities,  {RandaU  v.  Morgan,  12  Vea 
77,)  and  be  held  sufficient  to  qualinr  and  restrain  general  words,  in  order  to  fur- 
nisn  a  reasonable  interpretation  of  a  will;  (Thdluson  v.  Woodford,  4  Yes.  325;) 
in  construing  which,  the  purposes  which  the  testator  had  in  view  may  properly 
afford  some  guidance,  mi^ht  v.  Mofns,  vM  supra.  It  is  true  that,  where  the 
meaning  of  the  will  is  plain,  it  would  be  in  vain  to  urge  that  such  a  meaning  is  a 
<' strange "  one.  Mosm  v.  Mosdy,  5  Yes.  259 ;  GasktU  v.  Harmon,  11  Yes.  496; 
Masm  V.  Robinson,  1  ^ol  &  Stu.  298.  A  Court  of  Equity  must  not  reason  from 
the  inconvenient  results,  and  be  induced  thereby  to  put  a  forced  construction  on 
the  words  used :  Innts  v.  Johnson,  4  Yes.  573 ;  Smith  v.  Sireatfidd,  1  Meriv.  361 ; 
Bernard  v.  Montague,  1  Meriv.  431 ;  Sheldon  v.  Barnes,  2  Yes.  Jun.  448;  Hvme 
V.  Rundell,  2  Sim.  &.  Stu.  117 :  but  yet,  in  endeavoring  to  ascertain  the  doubtful 
meaning  of  a  testator,  the  improbabilities  and  inconsistencies  which  may  arise  out 
of  one  construction,  or  be  avoided  by  another,  have  been  constantly  attended  to: 
EaH  qf  Radnor  v.  Shqfto,  11  Yes.  457;  Leigh  v.  Lei^  15  Yes.  103;  Chobnour 
deU^  V.  ClifOon,  2  Jack..&  Walk  129 ;  Bmgough  v.  Waiker,  15  Yes.  515 ;  Sidnas 
V.  ^ley,  19  Yes.  359;  Jenkins  v.  Herries,  4  Mad.  82:  and  where  the  admission 
of  a  loose  phrase  would  go  to  alter  a  plain  and  particular  disposition  before 
expressed,  Courts  of  Law,  as  well  as  Courts  of  Equity  have  held,  that  the  repug- 
nant words  may  be  rejected  and  struck  out  as  surplusage,  and  merely  ydi^* 
Green  v.  Jirmsteed,  Hob.  65;  Smith  r.  Pyhus,  9  Yes.  576;  Pmnet  v.  HaUd,^^^ 
Sen.  279;  Rohertsy.  Kyffin,  Barnard,  261;  Countess  of  Bridgewater  \.  Thdtt  of 
Bolton,  6  Mod.  100,— a  case  said  by  Lord  Hardwicke  (in  1  Yes.  Sen.  11,1  to  b« 
well  reported.  See,  also,  ante,  the  last  note  to  EUis  v.  EUis,  1  Y.  11,  that  the 
construction  of  a  will  must  frequently  be  determined  by  a  consideration  of  collat- 
eral circumstances. 

Nothing,  indeed,  is  better  established  than  the  rule,  that  effect  ought  to  be  given 
to  every  word  of  a  will,  provided  an  effect  can  be  given  to  every  word  not  incon- 
sistent with  the  general  intent  of  the  whole,  taken  together:  VoUd  v.  Laii»w»«> 
1  Yes.  Jun.  270 ;  Gray  v,  Mnndhorpe,  3  Yes.  105 ;  Constantine  v.  ConstantiWf  lo 
Yea.  102 ;  Chambers  v.  BraUs/ord,  19  Yes.  654 :  but  an  express  disposition  in  an 
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early  part  of  a  will  must  not  receive  an  exposition  from  a  subsequent  passa^, 
a£fbrding  only  a  conjectural  inference:  Roach  v.  HuofneSj  8  Yes.  590;  marker  v. 
Leoj  3  Yes.  &  Bea.  117;  Jonta  v.  Colbeckj  8  Yes.  42;  Panona  v.  Baker,  18  Yes. 
478 ;  Tliackamf  ▼.  Hamnmm,  2  Sim.  &'Stu.  217 :  nor,  vUt  venoj  can  the  operative 
and  effective  jnirt  of  a  clause  be  controlled  by  ambiguous  words  occurring  in  the 
introductory  part  of  it:  Lord  Orford  v.  ChurdaU,  3  Yes.  &  Bea.  67 ;  Hanmaon  v. 
Brandwood,  1  Mad.  388;  Lttgk  v.  JVbr&iiyv,  13  Yes.  344;  Doe  v.  Pearce,  1  Price, 
365 ;  see  also,  rnst,  note  6,  to  Briatoto  v.  Warde,  2  Y.  336 :  neither  can  a  subse- 
quent clause  or  limitation,  as  to  one  subject  of  devise,  be  governed  by  words  of 
introduction  which,  though  clear,  are  not  connected  with,  and  plainly  applicable 
to,  that  particular  subject  Aa«^  v.  Smithy  17  Yes.  33 ;  Doe  v.  Cloofton,  6  East, 
144 ;  Denn  v.  Gaakitiy  Cowp.  661. 

5.  Though  an  interest,  wnich  might  be  well  given  under  a  power  of  disposition 
duly  executed,  will  not  pass  bv  a  mere  general  devise,  it  is  not  necessary,  in 
order  to  execute  a  power  oy  will,  to  recite  the  power  therein ,  the  object  may  be 
efiected  by  a  reference  to  the  aMed  of  the  power,  or  generally  to  *'all  powers" 
vested  in  the  testator.  HaUa  v.  Margerum,  3  Yes.  301 ;  Roach  v.  Haynea,  8  Yes. 
589 ;  Bradhi  v.  WeaktM,  13  Yes.  45a  So,  if  the  words  of  a  will  cannot  be  satis- 
fied, unless  oy  allowing  them  to  operate  as  an  execution  of  the  power,  they  may 
be  so  construed:  Ltwia  v.  LUioell^  Turn.  106 ;  Sianden  v.  Standtn,  2  Yes.  Jun. 
594:  but,  notwithstanding,  an  inquiry  may  be  directed,  to  ascertain  whether  a 
testator  has  left  any  real  estate  other  than  that  over  which  he  merely  possessed  a 
power ;  and  if  it  prove  that  his  devise  must  be  totally  inoperative  unless  it  shall 
be  held  an  execution  of  his  power,  that  construction  may  be  made ;  as  it  seems  it 
may,  although  the  will  contain  no  sort  of  reference  to  the  power,  and  at  the  same 
time  there  are  subjects  upon  which  the  will  might  operate  without  presuming  an 
intent  to  execute  tne  power ;  but  still  the  intent  to  execute  is  manifested  to  the 
entire  satisfaction  of  tne  Court;  (Doe  v.  Roake,  2  Bing.  512 ;)  the  same  principle 
is  not  extended  to  a  pecuniary  disposition ;  qjid  however  deficient  the  testator's 
own  assets  may  be  to  answer  nis  bequests,  that  circumstance  will  not  authorize  a 
Court  of  Equity  to  infer  an  intention  to  exercise  a  power  over  funds  of  which  he 
might  have  disposed  by  means  of  a  proper  designation  thereof,  or  reference  (either 
expressed  or  implied)  Uiereto.  Jonea  v.  Curry,  1  Swanst  72 ;  Mmnock  v.  Morton, 
7  Yes.  399;  Jonea  v.  Tudur,  2  Meriv.  537;  SMq  v.  Perry,  7  Yes.  533;  Bennei 
V.  Murrow,  8  Yes.  616 ;  and  see  poat,  note  2,  to  Briatow  v.  W^arde,  2  Y.  336. 

6.  A  presumption,  liable  to  be  rebutted  by  parol  evidence,  is  opposed  to  a 
child's  claim  or  a  double  portion :  TVimmcr  v.  Bayne,  7  Yes.  515;  Owome  v.  The 
Duke  o/Leeda,  5  Yes.  381 ;  EUiaon  v.  Cookaon,  3  Brown,  62:  and  in  cases  of 
double  provisions  by  a  parent  for  a  child,  slight  circumstances  of  differences,  as 
to  the  tune  of  payment,  are  not  regarded.  I&iop  v.  Hartop,  17  Yes.  191 ;  Tuna- 
den  V.  Twiaden,  9  Yes.  427.  This  leaning  against  double  portions  has,  in  some 
cases,  gone  to  the  length  of  holding  that  a  portion,  though  much  less  than  a  lesa- 
cy,  may  operate  as  an  ademption  of  the  legacy.  Ex  parte  Pye,  18  Yes.  151.  Nor 
will  a  Court  of  Equity  inquire  whether  a  portion  given  by  wi&  was  given  abaolvJtdy 
to  a  child,  and  whether  a  sum  of  money  afterwards  advanced  on  uie  marriage  of 
that  child,  or  other  occasion  calling  for  it,  was  given  aubjed  to  limUaiiona ;  but, 
unless  contrary  intention  appear  clear,  will  hold  the  portion  advanced  by  the 
parent  an  ademption  of  the  legacy  given  by  his  wiU,  whether  such  legacy  be  or 
be  not  described  in  the  will  as  a  portion.  TVimmer  v.  Bayne,  ubi  aupra,  Mmck  v. 
LmtlMmek,  1  Ball  &  Beat  304. 
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GREY,  JEr  parte, 

[1790,  JULT  1.] 

Baivkrupt  was  prevented  from  surrendering  because  the  Commissioners  did  not 
attend  at  the  day ;  on  petition  of  the  Conunissioners  another  day  was  appoint- 
ed. The  Court  blamed  their  conduct,  and  said,  the  petition  ought  to  have 
been  by  the  bankrupt 

Petition  by  the  commissioners  and  assignees  under  a  commission 
of  bankruptcy,  that  the  time  for  the  surrender  of  the  bankrupt 
might  be  enlarged  to  twenty-eight  days;  not  having  surrendered 
within  the  time  appointed  in  the  Grazette. 

Mr.  Hardinge,  for  the  petition,  admitted,  that  the  ocxmnisaoD- 
ers  had  behaved  extremely  ill,  and  there  was  no  justification  for  their 
conduct.  They  said,  the  bankrupt  did  attend  at  the  time,  but  that 
they  were  absent  voting  at  an  election. 

Lord  Chancellor  [Thurlow].  It  certainly  was  very  great  mis- 
conduct in  the  commissioners.  This  ought  to  have  been  the  petition 
of  the  bankrupt,  complaining  that  he  was  disappointed  in  making 
his  surrender.  If  he  was  tried  for  felony,  it  certainly  would  be  a 
good  defence  to  say,  he  had  made  an  attempt  to  surrender,  and 
could  not  (1).  All,  that  could  be  done  upon  it,  would  be  to  appoint 
another  day,  where  he  had  so  failed.     Take  the  common  order. 


The  punishment  to  which  non-surrender  may  subject  a  bankrupt,  is,  by  the 
112th  section  of  the  consolidated  Bankrupt  Act,  (6  Gea  IV.  c.  16,)  mitigated  to 
transportation  for  life,  or  for  any  term  not  lua  than  seven  years :  or  to  imprisoD- 
ment  and  hard  labor  for  any  term  not  exceeding  seven  years.  By  the  11^  sec- 
tion of  the  same  statute,  the  Lord  Chancellor  is  empowered  to  enlarge  the  time 
allowed  for  a  bankrupt's  surrender. 

(1)  Otherwise,  where  the  failure  is  by  the  bankrupt;  Ex  parte  RiMU^  fofi^ 
vol.  vi.  445,  and  ;the  note.  In  1823  Thomas  Thurtell,  a  bankrupt,  was  prevented 
from  surrendering  within  the  time  appointed,  being  confined  in  Newgate  under  a 
criminal  charge  of  a  conspiracy ;  and  the  keeper  declining  on  the  42d  day  to 
bring  him  to  the  Court  of  the  Commissioners,  in  pursuance  of  their  order.  A 
remedy  for  difficulties  of  this  kind  is  given  by  the  statute  1  &  2  Geo.  IV.  c.  115, 
s.  17,  directing,  that  no  public  meeting  shall  be  held  within  the  city  of  London, 
except  in  the  Court  of  the  Commissioners  of  Bankruptcy  in  Basinghall-street, 
unless  otherwise  specially  directed  in  writing  by  the  ConmiissionerB. 
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DUNDAS  V.  DUTENS.  (1) 
[1790,  JuLT  1 S.  C.  1  Eden,  55.] 

SxTTUBifxirr  after  marriage  of  the  wife's  property,  reciting  and  in  pursuance  of 
a  parol  agreement  (a)  before,  in  trust  as  to  pert  of  the  |»roduce  to  the  separate 
use  of  the  wife,  as  to  the  rest  for  husband  for  life,  then  for  wife  for  life,  then 
among  the  children  according  to  appointment  of  the  survivor,  good  against 
creditors  of  the  husband.  Their  bill  to  set  it  aside  was  dismissed  with  costs, 
and  defendants  were  held  entitled  to  that  judgment  even  affainst  a  plaintifl^ 
who  was  made  so  without  authori^ :  but  his  whole  expense,  aiul  also  the  whole 
expense  above  the  costs  taxed  of  all  defendants  except  the  husband  were  de- 
creed to  be  paid  by  the  solicitor  for  plaintiffit ;  the  transaction  being  considered 
as  a  combination  between  the  husband,  the  creditors,  who  authorized  the  bill, 
and  the  solicitor  to  defiraud  the  children.  Choees  in  action,  viz.  stoc]^  debts, 
&c.  are  not  liable  to  creditors ;  they  cannot  be  taken  on  a  levari  facias^  and 
caimot  be  touched  in  Equity.(6)  Relief  prayed  by  the  bill,  but  given  up  at 
the  hearing,  must  be  expressly  waived  on  the  record. 

Parol  agreement  for  a  settlement  upon  marriage  cannot  be  sued  on  afterwards 
on  ground  of  part  performance ;  but  no  case  of  a  settlement  reciting  an  agree- 
ment before  marriage  is  within  the  statute.  Refusal  afler  marriage  to  penbrm 
a  previous  agreement  to  settle  is  a  fraud,  against  which  equity  will  relieve, 
[p.  199.] 

Harbiet  Dutens  being  entitled  under  the  will  of  Peter  Dutens 
her  fiither  to  10002L  stock  in  the  three  per  cents,  and  to  some  other 
stock  ;  and  also  to  a  share  of  the  residue,  married  James  Callender. 

(1)  2  Cox,  235. 

(a)  In  Reade  ?.  LimngsUm,  3  Johns.  Ch.  490,  Mr.  Chancellor  Kent  says,  <<  we 
cannot  say  from  the  reports^of  this  case  of  Dundat  v.  Duteng,  on  which  ground  the 
bill  was  dismissed,  nor  does  it  even  appear  whether  the  creditors  were  prior,  or 
subsequent  to  the  settlement  A  case  so  uncertain  and  variously  reported,  can 
be  of  no  material  use  or  authori^."  But  these  words  must  be  restrained  to  the 
anthority  of  the  case  on  the  point  referred  to.  It  has  been  decided  that  a  parol 
agreement,  before  marriajie,  to  settle  the  personal  estate  of  the  wife  to  the  uses  of 
t£e  maiziage,  is  not  sufficient  to  support  a  settlement  executed  after  marriage,  and 
after  the  marital  rights  had  attached,  against  the  creditors  of  the  husband,  kard 
V.  kardj  1  Bai.  Eq.  22a    See,  also^  Kbonce  v.  Bryanj  1  Dev.  &  Bat  £q.  227. 

(6)  ^  Stock  in  the  public  fUnds,  debts  due  in  any  manner  or  way,  nay,  bank 
notes,  and  even  money  are  alike  protected.  So  absurd  are  our  rules  in  this 
respect,  that  if  1  have  borrowed  a  thousand  pounds,  and  the  creditor  has  obtained 
judgment,  the  sheriff's  officer  appointed  to  levy  upon  my  personalty  may  come 
mto  my  room,  and  take  a  table  or  a  desk ;  but  \f  he  sees  the  identical  thousand 
poimds  lying  there,  he  must  leave  it — he  touches  it  at  his  periL  For  this  quaint 
reason,  says  Lord  Mansfield,  6ecaiiM  money  cannot  he  mddy  and  you  are  required 
by  the  wnt  to  take  yocsr  debt  out  of  the  produce  of  goods  sold.  It  is  true  that 
great  judge  leaned  to  a  contrary  construction  of  the  creditor's  powers,  and  might 
have  somewhat  irregularly  introduced  it  But  Lord  Ellenborough  afterwards* 
denounced  such  attempts  as  perilous  innovations  on  the  fundamental  principles 
of  our  jurisprudence."  Mr.  (now  Lord)  Brougham's  Speech  on  the  Amendment 
of  the  Law,  Feb.  7, 1828 ;  Hansard,  Pari.  Deb.  New  Series,  vol.  xviii.  p.  2a5 ; 
12  American  Jurist,  563.  But  money  in  a  btig  may  be  taken  in  execution. 
.Ormutead  v.  Heldier,  Doug.  231.  See  2  Tidd,  Prac.  1003.  Bank  notes  cannot 
be  taken,  Fhmeu  Sf  MEshy  Cases,  T.  Hardwicke,  53.  Personal  tangible  property 
may  be  taken  in  execution,  and  also  be  transferred  by  ddivenfj  in  ooth  respects 
dirorinff  from  chosa  of  adion.  Debts  are  reached  in  New  England  by  a  process 
of  attachment  called  the  Trustee  Process.  See  Gushing,  Trustee  Process.  This 
is  not  unlike  the  process  of  garnishment,  or  foreign  attachment,  by  the  custom  of 
London.  See  BCr.  Serjeant  Williams's  note  to  Turbill's  case,  1  Saund.  67. 
VOL..  I.  o 
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In  1783,  subfiequent  to  the  marriage,  a  settlement  by  indenture  was 
made,  reciting  a  parol  agreement  before  the  marriage  to  settle  her 
property ;  and  settling  it  in  pursuance  of  that  agreement  in  tnilBtees  up- 
on trust  out  of  the  annual  proceeds  to  pay  lOOZ.  a  year  to  the  separate 
use  of  the  wife,  and  to  pay  the  remainder  of  the  produce  to  the  hus- 
band for  life,  then  to  the  mfe  for  life,  then  among  the  children  of  the 
marriage  as  the  survivor  should  appoint.  The  husband  assigned  his 
life  interest  to  trustees  upon  trust  to  pay  to  Fitter.  Harriet  Callender 
the  vrife  being  dead,  a  bill  was  filed  in  the  name  of  Sir  Thomas 
Dundas  a  creditor  for  50002.,  Sir  William  Murray,  and  other  cred- 
itors, against  James  Callender,  who  had  quitted  the  kingdom,  and 
was  at  this  time  in  Scotland,  Elizabeth  Dutens  the  viddow  and  only 
surviving  executrix  of  the  testator  Peter  Dutens,  the  children  of 
Callender ;  Fitter  as  assignee  of  Callender's  life  interest,  and  others; 
praying  that  the  settlement,  and  the  assignment  in  trust  for  the  Defen- 
dant Fitter,  which  was  founded  upon  it,  might  be  declared  fraudulent, 
and  void  against  creditors,  and  be  set  aside ;  and  for  an  account  of  the 
effects  of  the  testator,  his  debts,  legacies,  and  funeral  expenses;  and 
that  the  residue  might  be  ascertained,  and  that  such  share  of  the  residue 
to  which  Harriet  Callender  was  entitled,  yet  unpaid,  and  so  much  of 
the  stock  as  she  was  entitled  to,  yet  remaining  unsold,  should  be  ap- 
plied to  satisfy  these  creditors.  Upon  the  30th  June,  1790,  a  mo- 
tion was  made  upon  the  part  of  Sir  Thomas  Dundas  to  have  his 
name  struck  out  of  the  bill  as  ^aintiff,  and  to  have  the  Solicitor 
conunitted,  on  the  ground,  that  he  had  no  authority  for  making  Sir 
Thomas  a  Plaintiff.  The  other  creditors  had  signed  such  authority. 
The  Solicitor  in  his  defence  alleged  in  Court,  that  he  had  been  de- 
ceived by  Callender;  who  promised  to  procure  him  an  authority 
from  Sir  Thomas  Dundas,  with  whom  he  was  upon  terms  of  inti- 
macy, as  appeared  from  a  letter  read  in  Court  from  Sir 
[*197]  Thomas  Dundas  to  Callender;  *  that  though  he  was  the 
Solicitor,  who  filed  the  bill,  yet  he  \^as  not  the  original  So- 
licitor in  the  cause ;  and  that  he  had  offered  and  was  now  ready  to  in- 
demnify Sir  Thomas  Dundas  ;  and  he  made  affidavits  to  this  effect 

Lord  Chancellor  [Thurlow]  said  it  seemed  to  be  a  combina- 
tion between  Callender  and  his  creditors  to  cheat  his  own  children, 
and  that  it  was  a  very  scandalous  transaction,  and  reflected  great 
disgrace  upon  the  Court,  and  that  he  should  certainly  make  the  So- 
licitor pay  the  costs  as  between  attorney  and  cUent ;  and  as  the 
.cause  was  set  down  for  hearing,  he  ordered  the  motion  to  stand 
over,  till  the  cause  should  come  on  ;  which  happened  the  next  day. 

The  cause  coming  on  to  be  heard,  the  Defendant  Fitter  by  his 
answer  stated,  that  in  consequence  of  a  decree  of  this  Court  upon 
the  assignment  to  him  he  was  nearly  satisfied. 

Mr.  Mitfard,  for  Defendants,  objected,  that  the  suit  wbs  defective 
for  want  of  a  party  ;  as  the  bill  had  not  been  revived  against  the  rep- 
resentative of  Elizabeth  Dutens,  who  was  dead. 

SoUcitar  General  [Sir  John  Scott]y  for  Plaintiffs.  As  that  is  the 
case,  I  can  ask  no  relief,  except  as  to  the  stock  of  Harriet  Callen- 
der. 
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Lord  Chancellor  [Thurlow].  You  must  expressly  waive  the 
other  relief,  prayed  upon  the  record. 

Far  Plaintiff.  As  to  the  stock  this  settlement  is  void  against 
creditors ;  and  the  Court  will  give  execution  against  this  fund.  There 
are  authorities  for  it.  Horn  v.  Horn,  Amb.  Rep.  79  ^1),  though  it  is 
not  a  decision,  yet  it  states  in  the  nota  bene  at  the  ena  of  the  case  the 
Reporter*8  express  opinion  upon  it,  and  Lord  Hardwicke  in 
that  case  seems  to  have  been  clearly  of  that  opmion.  *  Tay-  [  *  198  ] 
hr  V.  Jonesy  2  Atk.  600,  a  husband,  who  had  1733Z.  stock 
devised  to  him,  after  marriage  settled  it  for  himself  for  life,  then 
for  his  wife  for  life,  and  afterwards  for  the  benefit  of  his  children ; 
this  settlement  was  decreed  to  be  void  against  creditors  both  before 
and  after  marriage ;  and  the  trust  estate  was  decreed  to  be  sold ;  and 
the  produce  applied  for  the  payment  of  his  debts  (2).  The  Master 
of  the  Rolls  thought  it  fraudulent  as  to  creditors,  as  within  the  13th 
Eliz.  though  the  consideration  was  good  as  between  those  making  it, 
yet  not  as  to  creditors.  The  Register  has  been  examined  upon  that 
case,  and  one  circumstance  appears,  which  is  not  in  the  report; 
namely,  that  a  letter  of  license  was  given  to  the  husband ;  but  by 
agreement  it  was  not  to  prevent  the  creditors  from  proceeding  against 
his  effects,  though  they  were  not  to  proceed  against  his  person,  but 
that  does  not  seem  to  make  any  difference.  That  sum  of  1000?. 
was  assigned  to  Mrs.  Callender,  and  stood  in  her  name.  With  re- 
gard to  that  sum,  the  moment  of  the  marriage  he  could  insist  upon  pay- 
ment of  the  stock  standing  in  her  name  immediately,  without  coming 
here.     The  second  point  is,  that  this  was  fraudulent  as  to  creditors. 

Lord  Chancellor.  Is  there  any  case,  where  a  man  having  stock 
in  his  own  name  has  been  sued  for  the  purpose  of  having  it  applied 
to  satisfy  creditors?  Those  things,  such  as  stock,  debts,  &c.  being 
choses  in  action  are  not  liable.  They  could  not  be  taken  upon  a 
levari  facias.  I  did  not  think,  you  could  have  got  so  near  it  as  that 
case  in  Atkyns.  If  the  Court  was  of  opinion  as  to  that  letter  of  li- 
cense, that  there  was  any  lien  upon  the  stock,  by  which  it  was  capable 
of  being  affected,  that  might  be  the  foundation  of  it ;  but  if  not,  it 
is  quite  new  to  me,  that  this  Court  can  touch  it.  I  have  nev6r  heard 
of  such  a  thing  (3^.  Upon  the  second  point  as  to  the  settlement,  I 
should  be  glad  to  hear,  how  you  support  it ;  though  it  is  mere  mat- 
ter of  curiosity,  if  the  first  is  against  you. 

For  Plaintiff.  However  your  Lordship  may  think  this  doctrine 
hard  upon  children,  yet  in  a  Court  of  Equity  no  proposition  is  more 
clear,  Aan  that  a  parol  agreement  or  settlement  previous  to  marriage 
is  absolutely  null  and  void;  and  that  the  marriage  is  not  a  part 

(1)  Lord  Chancellor,  aiier  reading  this  case,  observed,  that  there  was  nothing 
in  the  case  applicable ;  but  only  the  noto  hent  at  the  bottom,  which  only  contains 
the  private  opmion  of  the  reporter. 

(Q)  See  ako  Kmg  v.  Dftpine,  in  Mr.  Sanders's  note  to  that  case. 

(3)  Past,  Smmonda  v.  Lord  IRnnairdy  voL  iv.  735 ;  Mitdts  v.  Corroek,  ix.  177, 
162 ;  Bider  v.  Kidder,  x.  360 ;  The  King  v.  Ctq^per,  5  Price,  217.  This  part  of 
Lord  Thurlow's  judgment  seems  to  have  been  overlooked  by  Lord  Manners, 
1  Ball  &  Beat  390. 
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execution  of  such  agreement,  upon  which  the  Court  can  proceed  to 

a  farther  execution  of  it,  being  void  under  the  statute. 
[  *  199  ]  *  In  that  case  in  Atkyns,  the  Master  of  the  Rolls,  speaking 

of  the  hardship  upon  the  wife  and  children,  says,  he  must 
decree  for  creditors  though  against  a  wife  and  children,  because  it  is 
impossible,  if  creditors  do  not  get  their  debts,  that  their  wives  and 
children  may  be  reduced  to  want.  But  Plaintiffs  deny,  that  there 
was  any  agreement  before  marriage ;  it  is  simply  recited,  that  it  had 
been  agreed ;  and  the  case  says,  a  parol  agreement  followed  by  a 
marriage  cannot  be  executed  in  this  Court  Otherwise  no  settlement 
after  marriage  could  be  bad. 

For  Defendant.  .  In  Cro.  Jac.  454,  there  is  a  case,  Dame  Crrijfin 
V.  Stanhope^  where  a  settlement  after  marriage,  founded  upon  a 
promise  of  the  husband  before  marriage,  upon  which  reposing  confi- 
dence she  married  him,  was  held  not  to  be  fraudulent.  1  Vent.  194, 
Sir  Ralph  Bovy's  case  upon  a  promise  before  marriage.  2  Lev.  146, 
where  ^ough  the  settlement  was  determined  to  be  fraudulent,  yet 
by  the  fourth  resolution  of  the  Court  it  would  have  been  different,  if 
there  had  been  an  agreement  or  promise  before  marriage. 

Lord  Chancellor  [Thurlow].  If  the  husband  made  an  agree- 
ment, that  he  would  setde,  and  then  in  fraud  of  that  agreement  got 
married,  would  not  he  be  bound  by  it  (1)  ?  I  thought,  there  was  a 
case  in  point  for  that.  What  the  settlement  might  be,  if  made  upon 
himself  after  marriage  is  another  question.  But  in  £q.  Cas.  Ab. 
where  there  was  an  agreement  before  marriage,  and  the  father  drew 
the  man  in,  and  was  privy  to  his  having  married  without  any  execu- 
tion, and  then  refused  to  execute,  relief  was  given.  If  in  this  case 
there  was  an  agreement  before  marriage,  and  afterwards  he  drew 
her  in  to  be  married,  and  then  refused  to  perform  it,  it  appears  to 
me  to  be  that  kind  of  fraud,  against  which  this  Court  will  relieve  (a). 
If  there  is  a  parol  agreement  for  a  settlement  upon  marriage,  after 
marriage  a  suit  upon  the  ground  of  part  performance  would  not 
do,  because  the  statute  is  expressed  in  that  manner ;  but  is  theie 
any  case,  where  in  the  setdement  the  parties  recite  an  agreement 
before  marriage,  in  which  it  has  been  considered  as  within  the 

statute  ? 
[  *200  ]       *Let  the  bill  be  dismissed  with  costs  to  all  the  Defend- 

ants,  except  Callender,  to  be  taxed  against  the  Plaintifls; 
and  let  the  Master  compute  the  whole  expense,  Sir  Thomas  Dundas 
has  incurred  in  this  cause,  which  shall  be  paid  by  the  SoUcitor  for  the 
Plaintifis.  Let  the  Master  also  compute  the  expenses  incurred  by 
the  several  Defendants,  except  Callender,  over  and  above  the  costs 
taxed  against  Plaintiffs,  and  let  them  also  be  paid  by  Plaintiffi'  Solic- 
itor. If  a  man  will  do  such  a  thing  as  this  in  a  Court  of  Justice, 
and  bring  a  person's  name  on  the  record  without  any  authority,  and 

(1]  In  case  of  fraad  equity  would  relieve.  Lati^  MantacuU  v.  Maxwell^  1  P- 
Will.  620 ;  but  not  where  no  fraud,  but  the  party  only  relied  on  pronuses,  honor, 
&c.,  lb.    See  Randall  v.  Morgany  post.  vol.  xiL  67. 

(a)  2  Story,  Eq.  Juris.  ^  76a 
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if  it  is  attended  as  in  this  case  with  a  combination  to  bring  him  and 
Callender  forward  in  order  to  cheat  the  children,  I  ought  not  to 
permit  the  children,  or  the  estate,  or  any  ^e,  to  receive  any  dam- 
age ;  and  I  do  this  upon  reading  the  affidavit  of  the  SoUcitor.    . 

Mr.  Mamfieldy  for  Sir  Thomas  Dundas  insisted,  that,  as  his  name 
was  used  without  his  authority,  he  was  not  to  pay  Defendant's  costs ; 
but  his  name  ought  to  be  struck  out,  which,  he  said,  would  be  im* 
mediately  done  at  law ;  and  compared  it  to  the  case  of  forging  a 
name. 

L<»'d  Chancellor  [Thurlow.]  I  doubt,  whether  it  would  be 
so  at  law,  and  whether  I  can  deliver  him  from  the  costs  to  be  taxed 
against  the  Plaintiffs.  I  cannot  deprive  Defendants  of  their  right ; 
they  are  entitled  to  this  judgment.  The  Defendants  must  have  their 
remedy  against  the  Plaintiffs,  and  this  Plaintiff  against  him,  who  pre- 
tended to  be  his  agent.  If  a  man's  name  stands  upon  the  record 
down  to  the  hearing,  which  I  can  hardly  conceive,  without  his 
knowing  it,  he  must  pay  costs,  if  the  bill  is  dismissed  with  costs. 
The  case  of  forging  a  name  is  not  parallel ;  it  is  different  from  that 
of  a  name  standing  upon  the  record.  At  law  there  would  be  a 
remedy  upon  the  record  for  the  costs,  and  the  Court  would  act  ac- 
cording to  their  discretion.  But  it  is  a  mere  question  of  form ;  for 
he  will  have  his  expenses  against  the  Solicitor,  who  offers  to  pay 
into  Court  immediately  200Z.  to  answer  the  costs;  and  being  a 
question  of  form,  I  wish  it  to  be  decided  according  to  the 
•  strict  principle  of  law.  This  is  my  present  opinion :  [  *  201  ] 
but  I  will  think  of  this  point,  before  the  order  issues.  You 
may  save  the  expense  of  going  before  the  Master,  if  he  will  admit 
the  biUs  of  the  Solicitors. 

No  alteration  was  made  in  this  decree  (1). 

1.  See  another  note  of  this  case  in  2  Cox,  235^  where  will  be  found  the  sub- 
stance of  the  decree,  extracted  from  Reg.  Lab.,  and  a  farther  memorandum  as  to 
the  actual  termination  of  the  question  respecting  the  costs  of  the  original  defend- 
ant»  Elizabeth  Dutens,  who  died  before  the  termination  of  the  suit 

2.  The  general  doctrine,  that  a  chou  en  action  (which  stock  standing  in  a 
trustee's  name  clearly  is)  can  neither  be  taken  under  an  execution  at  law,  nor  is 
subject  to  attachment  by  process  out  of  the  Court  of  Equity,  has  been  recognized 
in  many  subsequent  cases.  Jkf  Ccaihy  v.  Goold;  1  Ball.  &.  Beat  389 ;  Grogan  v. 
Cookt^  2  Ball  &.  Beat  233.  But,  though  there  is  no  instance  in  which  Courts  of 
Equity  have  pven  execution  against  sU^ck,  to  nomine,  upon  which  there  has  been 
no  existing  hany  US/antes  v.  Corrotky  9  Ves.  189 ;  Franas  v.  Wigzell,  1  Mad.  264,) 
still,  the  same  eiiect  may,  in  some  cases,  be  obtained  circuitoudy,  Guy  v.  Ptaiht$y 
18  Ves.  197.  And  it  is  clear  that,  under  the  bankrupt  law,  stock  is  got  at;  as  it 
also  is  in  the  administration  of  assets.    BOer  v.  Kidder,  10  Ves.  369. 

3.  Lord  Thurlow's  query,  (in  the  principal  case,)  whether,  if  the  husband  made 
an  agreement  (a  verbal  agreement  must,  of  course,  be  understood,)  that  he  would 

(1)  In  1  SalL  88,  attorney  appeared  without  warrant :  judgment  against  his 
client ;  which,  being  regular,  was  not  set  aside ;  for  Plaintiff,  being  in  no  fault, 
ought  not  to  suffer ;  and  the  attorney  was  able  and  responsible :  secitf ,  if  he  was 
not  responsible,  or  suspicious ;  as  Defendant,  having  no  remedy,  might  be  undone. 
ffiUon  y.  ffUson,  Wadt  v.  SUadey,  1  Jac.  &  Walk.  457,  674,  and  the  references 
in  the  note,  page  459.  Wright  v.  CaslU,  3  Mer.  12 ;  Beames  on  Costs,  144, 
note  11.    [See  Derdm  v.  N'oyta,  6  Johns.  300.] 
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settle,  and  then,  in  fraud  of  that  agreement,  got  mairied,  he  would  not  be  boond 
by  it? — ^ma;^  admit  veiy  opposite  answers,  according  to  the  different  inteipreta- 
tions  of  which  the  words  are  fairly  susceptible.  If,  m  fraud  of  the  ameiiient  to 
make  a  certain  settlement,  an  instrument  of  a  different  import  were  fraudulentlj 
and  deceptively  executed,  in  this  or  any  similar  case  of  fruud.  Equity  would  re- 
lieve': but  where  there  is  nothing  more  alleged  than  a  reliance  on  the  honor, 
word,  or  promise  of  the  defendant,  Equity  will  not  interfere,  for  the  Statute  of 
Frauds  makes  all  such  promises  void.  Viaoounitu  Mmdaeuie  ▼•  ManM,  1  P. 
Wms.  619 ;  Earl  of  Suffolk  v.  GrenvOfe,  2  Freem.  147. 

4.  To  [Lord  Thurlow's  second  query, — ^whether  there  is  any  case,  where  the 
parties  have,  in  the  settlement,  recited  an  agreement  to  the  same  effect  before 
marriage,  in  which  the  settlement  has  been  considered  as  within  the  statute?  it 
may  respectfully,  but  unhesitatingly  be  answered,  that  there  are  cases,  besides 
the  two  last  cited,  which  seem  to  go  the  full  len||^  of  *the  disDuted  position;  and 
that,  the  reasoning  on  which  they  rest  appears  mcontrovertible ;  they  proceed  on 
the  ground,  that,  if  a  parol  agreement  were  allowed  to  give  effect  to  a  subsequent 
settlement,  it  would  be  the  most  dangerous  breach  of  the  statute,  and  a  violent 
blow  to  credit  For,  if  the  principle  were  admitted,  not  merely  the  husband,  but 
even  a  third  person,  might,  on  the  marria^re  of  a  relation,  promise  to  make  a  set- 
tlement on  the  wife  ana  issue  of  the  mamage,  the  execution  of  which  could  never 
be  compelled  against  the  promisor,  yet,  the  moment  he  found  himself  in  failing 
circumstances,  he  might  execute  a  settlement,  pursuant  to  his  promise,  and  de- 
fraud his  creditors  &ntr^wn  v.  CoU^^  1  Eden,  61.  The  distinction,  it  is 
apprehended,  is  this ;  if^a  settlement  reciting  a  previous  agreement  be  completed, 
as  against  the  settlor  himself,  and  all  persons  claiming  under  him,  the  recital  is 
conclusive.  MarMmut  qf  •^mumdaU  v.  Harris,  2  P.  Wms.  434 ;  ^dley  v. 
ITrig^  WiUes,  9;  jFVmlv.  G^,lSalk.  28a  But  it  would  be  difficult  to  main- 
tain, that  a  recital  in  a  post-nuptial  settlement  of  ante-nuptial  articles,  of  the  ex- 
istence of  which  no  distinct  proof  is  made,  should  be  binding  upon  creditors. 
Such  a  doctrine  would  give  to  every  trader  a  power  of  concluding  his  creditors, 
by  a  recital  in  a  deed  to  which  they  were  not  parties.  BaUertby  v.  Fiuvwgtony 
1  Swanst  113.  The  recital  in  one  instrument  of  the  contents  of  another,  can 
never  be  evidence  as  against  third  persons,  parties  to  neither ;  the  recital  may  be 
true  or  false,  and  the  least  variance  or  inaccuracy  may  most  essentially  vary  the 
meaning  of  the  recited  instrtunent  KeUy  v.  Power,  2  Ball  &  Beat  251.  Even 
in  a  case  which  may  appear  to  be  in  opposition  to  the  doctrine  here  contended 
for,  it  was  held,  that,  a  promise,  made  by  an  infant  on  his  marriage,  to  settle  his 
estate  on  his  issue,  when  he  should  come  of  age,  will  not  prevent  such  settlement 
from  being  fraudulent  as  against  his  creditors,  unless  distinct  proof  be  given,  not 
only  of  the  promise,  but,  that  the  settlement  was  made  by  the  party,  when  of  age, 
in  direct  and  precise  conformity  to  such  promise.  Lavender  v.  BUuksUme,  2  I^v. 
147.  It  should,  also,  be  observed,  that  tne  didum  (for  it  was  no  more,)  which,  in 
the  case  just  cited,  stands  opposed  to  the  argument  here  maintained,  whatever 
weight  it  might  justly  have  carried  with  it  at  the  time  it  was  uttered — ^before  the 
Statute  of  Frauds,  must  be  a  feeble  authori^  in  contradiction  of  the  express 
words  of  that  statute :  and  see  JMQyier  v.  Lord  Harewood,  17  Ves.  274. 

5.  But,  though  the  preponderance  of  decision,  as  weU  as  of  principle,  appears  in 
favor  of  holding,  that,  as  against  creditors,  a  settlement  after  marriage  cannot  be 
supported  by  a  recital  of  a  parol  agreement  before  marriage ;  still  it  might,  per- 
haps, be  stating  the  doctrine  too  broadly  to  declare,  that,  where  distinct  proof  is 
given  of  the  existence  of  the  parol  agreement,  a  settlement  in  conformity  there- 
with must  be  held  fraudulent,  even  as  against  creditors ;  for,  though  Lord  Thur- 
low's opinion  in  the  principal  case  has  been  much  controverted,  and  the  authority 
of  Dundas  v.  Dutens  seems  much  shaken  by  conflicting  decisions,  as  to  the  pu^ 
ticular  point  now  under  discussion,  it  has  never  yet,  (it  is  believed,)  been  exmuhf 
overruled,  and  Lord  EUenborough  appears  to  have  spoken  of  it  as  good  aumori^* 
Shaw  V.  Jakenum,  4  East,  206.  Sur  William  Grant,  in  BandaU  v.  Morg«h  ^ 
Ves.  74,  considers  Lord  Thurlow  to  have  rested  his  decision  of  the  principal  case 
upon  different  circumstances,  and  to  have  treated  the  question  here  investigated 
as  a  mere  matter  of  curiosity,  or  at  least  not  necessary  for  the  actual  decision, 
which  might  be  supported  on  other  grounds.  But,  Sir  William  Grant's  view  of 
the  case  was,  probably,  taken  from  a  perusal  of  Mr.  Vesey's  report:  the  note  of 
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Mr.  Coz,  (who  was  hiniBelf  couDsel  in  the  cause,)  had  not  then  been  pabliahed ; 
from  whicn  report  it  appean  that  Lord  Thurlow's  deciaion  was  grounded  upon  an 
unequivocal  opinion,  that  the  settlement  was  in  itself  valid :  and  that  it  was  the 
offter  question,  (that  considered  by  Sir  William  Grant,  upon  the  authori^  of  the 
only  report  he  had  seen,  to  have  been  the  eardo  eouMe,)  which  his  Lordship  did 
not  think  it  necessary  to  go  fully  into.  See  2  Cox,  24a  That  Lord  Thurlow's 
opinion,  however,  was  clearly  made  up  on  that  point  also,  may  be  collected  from 
JlPCaihfy.  GoM,  1  Ball  &  Bea.  389,  and  Qrogan  v.  Cooke,  2  Ball  &  Bea.  233, 
before  cited:  in  both  which  cases  Lord  Manners  speaks  of  being  in  possession  of 
a  fuller  note  than  that  published  by  Mr.  Vesey ;  and  of  having  been  a  personal 
and  attentive  listener  to  the  judgment  pronounced. 

6.  It  is  obvious,  the  question  would  become  a  very  different  one  from  that 
above  discussed,  if  a  post-nuptial  settlement  recited,  not  merely  the  fkct  of  an 
ante-nuptial  agreement,  but  also,  that  the  settlement  was  made  in  consideration 
of  a  marriage  portion,  then  paid,  or  secured  to  be  paid  to  the  settlor:  in  such  case, 
the  existence  or  non-existence  of  the  recited  agreement  would  be  immaterial ; 
the  valuable  consideration  would  be  the  important  fact,  and  if  that  were  proved, 
an  equivalent  settlement  could  not  be  impeached,  as  being  voluntary,  and  conse- 
qnently  it  could  not  be  held  fraudulent  even  as  against  creditors,  .^fiofi.  Prec.  in 
Cha.  101;  BamMdm  v.  HifUm,  2  Ves.  Sen.  906;  Ex  parte  Hatt,  1  Yes.  iL  Bea. 
114 ;  Brown  v.  Jbiier,  1  Atk.  190;  SUUman  v.  Aahdown,  2  Atk.  479.  And  al- 
thoojrii  the  portion  were  not  equivalent  to  the  settlement,  yet,  if  it  were  not  very 
^rosuy  inaaequate,  the  transaction,  it  seems,  would  be  supported,  llius,  a  por- 
tion of  lOOC  has  been  considered  a  sufficient  consideration  for  a  post-nuptial  set- 
tlement of  the  same  onniiaf  sum.    iftmef  V.  JMonft,  Ca.  fesip.  Talb.  65. 

7.  If  a  person  whose  name  is  put  on  the  record  as  a  plaintiff,  without  his  au- 
thority, will  acquiesce  in  it,  and  ue  by  for  a  length  of  time  before  he  makes  any 
application  to  the  Court,  his  name  ought  not,  then,  to  be  struck  out;  as  it  might 
tend  to  derange  a  cause,  in  other  respects  properly  instituted,  and  impede  the 
hearing;  the  order,  therefore,  will  be,  that  the  solicitor  should  indemniftr  the 
party,  whose  name  has  been  improperly  used,  both  as  to  his  own  costs,  and  also 
as  to  any  costs  which  maybe  recovered  by  the  defendants.  TiUerton v.  Osborne, 
1  Dick.  351 ;  jrOson  v.  WUeon,  1  Jac  &  Walk.  458;  migM  v.  CasOe,  3  Meriv. 
12;  mtde  v.  Skmi^  1  Jac.  dz.  Walk.  67& 
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RASHLEIGH  v.  MASTER. 
[1790,  JuLT  2. . . .  S.,a  3  Bro.  C.  C.  99.] 

Personal  estate  to  be  laid  out  in  land,  but  lent  on  mortgage  instead,  considered 
as  land,  having  been  always  out  in  trustees,  and  the  uses  never  united  with 
the  possession:  and  passed  by  such  general  words  in  a  will,  as  would  psas 
land ;  as  *'  all  my  estates,  &c.  whatsoever  and  wheresoever.**  (a) 

The  decisions,  that,  where  the  uses  to  convert  personal  property  into  land  are 
united  with  tiie  fond  in  the  same  person,  it  shall  be  considered  as  land,  with- 
out intent  declared  to  the  contrary,  have  gone  too  far ;  for  in  that  case  the 
uses  are  merged,  there  being  no  pmon  to  cul  for  the  application,  [p.  204.1 

^  All  my  estates  in  law  and  equi^  "  in  a  will  pass  personal  property,  to  be  laid 
out  in  land,  [p.  204.] 

Costs  to  Trustees ;  but  none  for  or  against  heir  at  law.  Defendant,  who  raised  a 
point,  and  fidled.  Costs  to  Trustees  and  executors  brought  into  Court,  though 
they  made  a  claim,  and  failed,  if  merely  by  way  of  submission,  (b)  [p.  20£ft.] 

Bt  articles  previous  to  the  marriage  of  the  late  Gilbert  Lord  Co- 
ventry with  Mbs  Master,  reciting  her  portion  to  be  10,000Z.  it  was 
agreed,  that  5000Z.  of  it  should  be  laid  out  in  the  purchase  of  land, 
to  be  settled  to  the  following  uses  ;  viz.  to  Lord  Coventry  for  life, 
then  to  Lady  Coventry  for  life  in  l»r  of  dower,  then  to  the  younger 
children  of  the  marriage  according  to  the  appointment  of  Lord 
Coventry  ;  in  default  of  appointment  among  all  the  children ;  in  de- 
fault of  such  issue  to  Lord  Coventry ;  in  fee.  That  sum  was  vested 
in  trustees  for  that  purpose,  but  was  lent  upon  mortgage,  instead  of 
being  laid  out  in  land.  In  1719  Lord  Coventry  died  without  issue 
of  this  marriage,  leaving  Lady  Ann,  his  daughter  by  a  former  mar- 
riage, his  heir  at  law.  In  1720  a  bill  was  filed  to  have  this  50O01 
and  the  interest  laid  out  in  land ;  and  it  was  ordered,  that  the  inter- 
est should  be  paid  to  the  Plaintiffs  in  that  bill ;  and  the  50002.  was 
afterwards  decreed  to  be  laid  out  in  land ;  but  instead  of  being  so 
laid  out,  it  was  applied,  together  with  18Z.  of  Lady  Coventry's,  to 
the  purchase  of  4800/.  Bank  Annuities ;  which  was  vested  in  the 
Defendant  as  trustee  for  Lady  Coventry  for  life. 

(a)  Money,  agreed  or  directed  to  be  laid  out  in  land,  is  to  be  considered  as 
land.  So  land,  agreed  or  directed  to  be  sold,  and  turned  into  money,  is  reputed 
as  money.  Wbat  is  legally  agreed  to  be  done  is  considered  as  done.  2  Story, 
Eq.  Juris.  §  790,  and  note;  1  f^nbL  £q.  b.  1,  ch.  6,  §  9,  note  li);  Craig  v.  Ltdi/e, 
3  Wheat  577 ;  Peter  v.  Bevaiofy  10  Peters,  533 ;  HmvUy  v.  James,  5  Paige,  320; 
Reading  v.  BlackweU,  1  Baldwm,  166;  BMnehaH  v.  Harrtsorij  ib.  177;  lUiaU  of 
TiMman^  5  Wharton,  44;  2  Kent  Comm.  230  note  (5th  edit)  and  cases  cited; 
2  Burge,  Colonial  and  Foreign  Laws,  53—57;  1  Hilliard  Abridgment,  18,  19. 
The  term,  lands,  tenements,  BuSheredUamerds,  passes  eveiy  species  of  real  property. 
So  also  money  agreed  to  be  laid  out  in  land.  6  Cruise,  Real  Law,  154 ;  2  Hilliard 
Abr.  528.  The  word  "  estate"  is  said  to  include  eveiy  kind  of  property,  unless 
specially  restrained.  2  Hill.  Abr.  528 ;  TwrbeU  v.  Twrbett,  3  Yeates,  187 ;  Mar- 
nsan  v.  Senwle,  6  Bin.  97;  Jadaon  v.  Morril,  6  Johns.  191 ;  Bushy  v.  Budy,  1 
DaUas,  22a 

{h)  in  this  case  persons,  filling  the  double  character  of  executors  and  trustees, 
made  claun  and  railed,  yet,  as  it  was  by  way  of  submission  of  the  point  to  the 
opinion  of  the  Court,  they  were  allowed  their  costs.  2  Williams,  Exec  1460; 
fVood  V.  Vanderhura^h,  6  Paige,  278 ;  MorrtU  v.  Diekey,  1  Johns.  Ch.  1.53 ;  2  Barb. 
Ch.  Pr.  330. 
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Sir  Coventry  Carew,  the  son  of  Lady  Ann  Coventry,  and  as  such, 
the  heir  at  law  of  Lord  Coventry,  by  his  will  made  the  following 
disposition :  '<  As  to  all  my  lands  and  estates,  and  also  my  goods  * 
and  chattels,  and  to  prevent  all  disputes  after  my  death,  I 
give,  *  devise,  and  bequeath  as  follows :"  then  he  proceeds  [  *  202  ] 
to  make  a  great  variety  of  dispositions  both  of  real  and 
personal  estate ;  and  then  gives  to  Jonathan  Rashleigh,  his  heirs  and 
assigns  for  ever,  his  mansion-house  (naming  it)  and  two  tenements 
(describing  them^  in  the  parish  of  St.  Minvah  in  the  county  of 
C<Miiwall,  and  all  the  lands  enjoyed  with  the  mansion-house,  and 
two  bartons  of  Rosara  and  Llangullo,  and  several  estates  in  Cornwall, 
which  he  described ;  and  then  proceeds  to  give  all  other  his  messu- 
ages, lands,  tenements,  and  hereditaments  whatsoever  and  whereso- 
ever situate,  not  herein  before  by  him  given  or  disposed,  with  the 
courts,  franchises,  royalties,  &c.  and  all  accommodations  and  appur- 
tenances whatsoever,  and  all  remainder  and  remainders,  reversion 
and  reversions,  rents  and  duties,  and  all  annual  profits,  &c.  to  have 
and  to  hold  them  all  (running  though  their  descriptions  again)  as  to 
such  part,  in  which  his  wife  has  an  estate  for  life  for  her  jointure,  from 
her  decease,  and  all  his  other  lands,  tenements,  and  hereditaments 
whatsoever  not  before  given,  and  every  part  and  parcel  thereof  imme- 
diately from  his  decease,  to  Jonathan  Rashleigh,  his  heirs  and  assigns 
for  ever.  He  then  charged  all  his  real  with  his  debts  and  legacies. 
Then  he  recited  a  sum  of  16,000Z.  which  was  to  have  been  laid  out 
in  land  for  younger  children,  with  the  ultimate  remainder  to  himself 
in  fee ;  but  which  had  been  lent  upon  mortgage,  instead  of  being  so 
laid  out ;  and  gave  all  his  right,  tide,  and  interest  in  that  sum  to  his 
wife  and  two  others  (which  three  persons  he  appointed  executors  of 
his  will)  upon  trust  to  pay  a  sum  of  money  due  to  Rashleigh  upon 
bond  ;  then  in  ease  and  discharge  of  his  real  estate  in  payment  of 
debts,  legacies,  and  funeral  expenses ;  *and  directed  the  surplus  to  be 
divided  among  the  trustees,  share  and  share  alike,  as  tenants  in  com- 
mon, for  their  own  use.  He  likewise  charged  his  estate  with  pay- 
ment of  250?.  a  year,  which  he  recited,  his  father  was  obliged  to 
pay  to  the  Countess  Dowager  of  Coventry,  her  executors  and  admin- 
istrators. Lady  Coventry  died  in  1788,  and  left  the  Defendant  her 
executor.  The  bill  was  brought  by  Rashleigh,  the  son,  praying  that 
the  Defendant  might  set  forth,  what  interest  he  has  in  that  sum  of 
4800?.  Bank  Annuities,  and  maybe  declared  a  trustee  for  the  Plain- 
tiff: and  may  account  for  the  interest  and  dividends  accrued  since 
the  death  of  Lady  Coventry  ;  and  that  a  transfer  of  the  stock  may 
be  made  to  the  Plaintiff,  instead  of  having  the  money  laid  out  in 
land  according  to  the  settlement. 

Mr.  Mtford,  for  Plaintiff.  Sir  Coventry  Carew  by  (  *  203  ] 
that  will  died  perfectly  testate,  and  therefore  the  heir 
at  law  can  claim  nothing.  The  question  is,  whether  this  fund  be- 
longs to  the  person  claiming  the  real  estate,  or  to  those  claiming  the 
personal.  It  has  alwayi^  been  out  in  trustees,  and  was  always  real ; 
and  therefore  there 'is  nothing  to  turn  it  into  personal.     It  was  the 
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intention  of  Sir  Coventry  Carew  the  testatcnr,  that  the  perscMial  should 
be  applied  in  the  first  instance  as  a  primary  fiind  in  exon^ation  of 
the  rc»Bd ;  and  that  all  the  residue  of  the  real  should  go  to  the  Plain- 
tifi".  The  only  doubt  is,  whether  the  words  are  sufficiently  compre- 
hensive to  carry  this  stock ;  whether  there  is  not  something  of  local- 
ity to  prevent  their  operation.  Ouidot  v.  Chddoty  3  Atk.  254,  money 
agreed  to  be  laid  out  in  land,  which  never  was  done,  wbb  taken  to 
be  land  according  to  the  rule  of  equity,  that  what  ought  to  be  done 
is  to  be  considered  as  done.  Lord  Hardwicke  in  that  case  said,  that 
if  it  had  not  been  for  the  locality,  there  could  have  been  no  doubt; 
but  that  the  word  <<  elsewhere  "  comprehended  every  thing ;  and  he 
referred  to  the  case  of  Linguen  v.  iSburoy,  Pre.  Chan,  400 ;  1  P. 
Will.  172,  where  the  word  <<  elsewhere"  had  the  same  effect 

Mr.  Hardinge  for  the  parties  claiming  the  personal  estate,  viz.  the 
executors  of  the  wife,  and  the  two  other  executors  of  Sir  Coventry 
Carew,  observing,  that  the  testator  had  not  given  the  personal  estate 
in  general  words,  but  as  describing  a  particular  mortgage,  gave  up 
the  point. 

Mr.  Manifield  and  Mr.  iSTan/ey,  fw  Sir  Charles  Bampfylde,  heb  at 
law.  There  is  nothing  in  the  will  passing  this  property  to  the  Plain- 
tifis.  As  &r  as  relates  to  the  present  question,  thii3  sum  of  16,000L 
b  precisely  in  the  same  situation  with  this  fund,  and  he  disposed 
particularly  of  that.  The  result  of  the  will  is,  that  having  a  right  to 
dispose  of  this  50002.  and  16,0002.  and  several  real  estates,  he  does 
it  in  this  way  :  some  of  the  lands,  he  has  given  to  Rashleigh,  were 
in  jointure.  He  takes  notice  of  that,  and  gives  him  the  reversion  of 
them ;  the  others  he  gives  to  he  held  immediately  after  his  decease. 
The  50002  he  could  not  give  so.  Lady  Coventry  being  tenant  for  life 
of  that  sum ;  so  he  could  not  have  had  that  in  his  con- 
[  *  304  ]  templation  at  the  time  *  of  making  his  will.  If  it  had 
occurred  to  him,  perhaps  he  would  have  given  this 
50002.  to  the  same  persons,  to  whom  he  had  given  the  16,0002.  or 
to  s<Hnebody  else,  but  he  is  quite  silent  upon  it.  Every  word  used 
in  the  devise  to  Rashleigh  is  as  applicable  to  real  estate,  as  tenns 
can  be.  He  has  filled  it  with  Courts,  d^c.  and  all  the  appurtenan- 
ces applicable  to  real.  The  general  words  seem  to  be  used  not  with 
reference  to  any  property  of  this  kind,  but  merely  because  he  had 
given  lands  in  four  or  five  different  parishes,  for  fear  of  any  nus-des- 
cription.  The  words  <<  messuages,  lands,  tenements  and  heredita- 
ments "  are  not  sufficiently  comprehensive  to  carry  this  sum ;  as  it 
has  not  been  laid  out  in  bmd.  There  is  no  case  where  such  an  in- 
terest as  this  was  disposed  of  by  those  words. 

Mr.  Lloyd,  for  Defendant  Master  trustee  of  the  fund,  and  exe- 
cutor of  Lady  Coventry,  tenant  for  life  of  it,  claimed  the  interest 
to  her  death. 

Lord  Chancellor  [Thurlow].  Master  is  entitled  to  the  interest 
to  her  death  without  doubt ;  but  if  parties  will  agree  to  a  fund  being 
laid  out  in  a  particular  manner,  they  must  take  it  according  to  the 
state  of  the  fund.     There  is  no  difficulty  in  the  case.     As  to  the 
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first  point,  I  have  always  thought,  the  Court  has  leaned  too  much 
against  executors ;  having  sometimes  insisted,  that,  after  the  uses 
and  the  personal  estate  are  united  in  the  same  person,  it  shall  yet 
go  to  the  heir,  unless  there  is  some  instrument,  or  intention  declared 
that  it  should  be  considered  as  pers(»ial.  The  only  difficulty,  I 
have  always  had,  has  been  to  digest  that  sort  of  opinion ;  as,  where 
the  fund  and  the  uses  come  together,  the  uses  are  discharged  and 
meiged ;  there  being  no  person  then,  who  can  call  to  have  it  ap- 
plied to  the  uses ;  therefore  I  think,  the  Court  has  gone  too  far. 
But  here  the  uses  and  the  possession  were  never  together ;  there- 
fore this  is  to  be  considered  as  land  (1).  The  heir  at  law  insists 
upon  that;  but  he  also  insists,  that  the  testator  has  not  devised  it: 
but  this  is  so  much  beyond  all  probability,  that  nothing  material 
can  be  said  upon  it.  In  the  wills  in  the  cases  cited  you  have  the 
word  " elsewhere."  In  this  will  you  have  the  words  "  whatsoever'' 
and  <<  wheresoever ; "  there  is  no  doubt,  if  he  had  said  all  my 
estates  in  law  and  equity  it  would  have  passed  this ;  but  the  words 
<<  all  my  estates  whatsoever  and  wheresoever  "  seem  to  be 
very  *  equivalent.  He  sets  out  with  expressing  his  in-  [  *20S  ] 
tentioh  as  anxiously  as  possible  to  dispose  of  all  his  es- 
tates. In  disposing  of  the  real  estate  he  has  not  only  described  all, 
and  not  only  not  confined  it  so  as  to  afford  any  counteilance  of 
argument,  that  he  did  mean  some  estates  having  a  local  situation, 
but  he  has  added  these  words  <'  all  hereditaments  whatsoever  and 
wheresoever."  The  question  then  is,  is  this  any  hereditament  what- 
soever? The  heir  at  law  claims  it  as  an  hereditament;  answering 
that  himself  by  allowing,  that  it  is  an  hereditament ;  and  therefore, 
being  given  by  that  description,  it  will  pass.  Nobody  doubts,  the 
word  <<  estates  "  would  pass  his  interest  in  this  (2),  being  an  inter- 
est, that  corresponds  with  that  description ;  and  the  word  ^<  here- 
ditament" will  also  pass  it.  Nothing  is  required,  except  that  it 
should  be  descendible.  The  Master  muflst  take  an  account  of  the 
dividends  and  profits  to  the  death  of  Lady  Coventry,  which  together 

(1)  PuUen^  y.  Lord Dadingltm,  1  Bio.  C.  C.  283;  7  Bro.  P.  C.  530 ;  Hidbfiaii 
V.  Baamj  4  Bra  C.  C.  333.  In  this  work,  EMmon  v.  Teofhr,  anU^  44,  and  the 
note  in  page  45 :  Swann  v.  FonnareaUj  HaUiday  v.  Hiukon,  voL  iii.  41,  210 ; 
ffhddaU  V.  Partndge,  v.  388,  viiL  227 ;  Thondon  v.  Hawley^  x.  129 ;  ffm  v. 
PolhiUj  xL  257;  BMujph  v.  Biddulph, xiL  160;  IRrknian  v.  MOea,  Tnqud  v. 
Thondonj  xiiL  338,  345 ;  Shard  v.  ^uird,  xiv.  348 ;  Van  ▼.  Bamdt,  Ex  parte 
PkUUp$,  fFalUr  v.  Mmmde,  xix.  102, 118,  424 ;  ^«%  v.  Palmer,  1  Mer.^; 
Seadv.  Mwdigaie,  2  Mer.  521 ;  Langlev  v.  Snetfd,  1  Sim.  &  Stu.  45 ;  Momey 
General  v.  Halfmrdj  1  Pri.  426.  The  conclusion  from  these  authorities  is,  that  the 
riffht  of  the  representative  depends,  not,  according  to  Lord  Rosslyn's  opinion  in 
mdker  v.  Heime,  jmmC,  vol.  iL  170,  upon  the  actual  state  of  the  property,  when  it 
devolves  upon  him,  hut  upon  the  character,  impressed  upon  it  hy  the  instrument ; 
which  character  remains,  unless  the  possession  was  united  with  the  absolute  title 
under  the  uses  of  the  instrument  in  a  proprietor,  competent  to  elect,  under  whom 
both  re{n«8entative8  claim ;  or,  if  standing  oat  in  a  third  person,  such  cestui  ^ 
trusl  has  by  declaration  or  scxne  act  indicated  his  intention  to  keep  it,  as  it  is ; 
for  which  purpose  a  very  sli^t  act  is  sufficient  ' 

(2)  2  Ves.  614.  The  wh^e  fee  passed  by  the  word  ^  Estate  **  where  nothing 
to  restrain  it    BayHe  v.  (kde,  2  Ves.  48, 4th  ed.  where  the  cases  are  coDected. 
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with  the  stock  purchased  with  her  18Z.  must  be  paid  to  her  execa- 
tor  Master.  Those  accrued  since  belong  to  the  Plaintiff;  and  a 
transfer  must  be  made  to  him.  The  trustees  must  have  their  costs ; 
but  no  costs  either  for  or  against  the  heir  at  law  (1). 

Mr.  Hardimgey  for  the  claimants  of  the  personal  estate,  being  mere 
trustees  and  executors  brought  into  Court,  asked  for  costs. 

This  was  resisted ;  as  by  their  answer  they  had  claimed  this  as 
personalty. 

Mr.  Hardinge  said,  it  was  merely  a  submission  of  the  point  to  the 
opinion  of  the  Court. 

Lord  Chancellor.  If  it  was  a  mere  submission,  they  must  haTe 
costs.  

1.  Ths  doctrine,  which  has  been  often  held,  that  where  the  limitations  of  per- 
sonalty, directed  b^  a  testator  to  be  converted  into  land,  unite  in  the  same  indi- 
vidual who  is  entitled  to  the  testator's  personal  estate,  still,  the  property  so 
directed  to  be  converted  shall  be  considered  as  real  estate ;  and,  unless  the  first 
taker  distinctly  declare  a  contrary  intent,  wiU  descend  to  his  heir  as  realty ;  was 
disapproved  by  Lord  Thurlow,  not  only  in  the  principal  case,  bat  in  PuUa^  t. 
Lord  Dariingionf  1  Brown,  238.  Lord  Thurlow's  dislike  of  that  doctiine  was 
^rounded  on  this  objection ; — where  the  personal  fund  and  the  uses  in  the  land 
directed  to  be  purchinsed  come  together,  the  uses  ought  to  be  considered  as  dis- 
charged and  merged ;  for  there  is  no  person,  then,  who  can  call  for  its  application 
to  those  uses.  But  if  the  fund  be  not  in  his  own  actual  and  absolute  posseanan, 
there  the  first  taker,  by  merely  doing  nothing,  cannot  be  deemed  to  have  changed 
the  character  of  the  property.  Bertie  v.  £ord  Ahmgdon,  3  Meriv.  568.  Aiidi 
without  some  ad  done  by  him,  the  property  must  be  considered  as  being  in  that 
state  in  which  it  ought  to  be.  JSrkman  v.  JMitef,  13  Ve&  339.  It  has  been  far- 
ther declared,  that  two  years'  possession  and  occupation  of  real  estate,  directed 
to  be  converted  into  money,  without  any  expression  of  intention  either  to  com- 
plete that  conversion,  or  permanently  to  retam  the  property^  in  its  then  existing 
state  and  character,  is  not  such  a  length  of  possession  as  will  authorize  any  pre- 
sumption of  election  to  the  latter  efiect    S.  C. 

2.  The  principle,  also,  that  money,  directed  to  be  laid  out  in  land,  will  pass  as 
real  estate,  under  a  general  testamentaiy  disposition,  by  the  person  entitled  to  it 
absolutely  in  either  shape,  (but  not  havins^  it  in  his  own  hands,)  in  the  absence  of 
a  contrary  intention,  cannot,  it  is  supposed,  now  be  successfully  disputed.  Bid- 
didvh  V.  BtddvMi,  12  Yes.  165.  Nor,  that,  if  a  question  arise  between  his  heir 
ana  the  next  of^kin,  the  property  will  go  amon^gst  his  representatives  according  to 
that  quality  in  which  it  was  intended  to  be  given  to,  or  in  which  it  (by  lapse,  or 
resulting  trust,)  devolved  upon,  the  first  taker:  ffciier  v.  Mcmnde,  19  Ves.  428; 
Aahbv  V.  PalfMT,  1  Meriv.  301 ;  Smith  v.  CUaton,  4  Mad.  493 ;  Wnght  v.  WnM 
16  Yes.  391 ;  Scudamon  v.  Scudatnorty  Prec.  in  Cha.  543 :  provided  such  nist 
taker  has  not  exerciaed  his  election,  (when  it  was  competent  to  him  to  elect,) 

(1)  An  heir  at  law,  made  Defendant  to  a  bill,  to  prove  a  will  shall  have  costs; 
though  he  insists  upon  his  titie,  refiises  to  release,  and  cross-examines :  otherwise, 
if  he  examines  witnesses  of  his  own.  There  must  be  a  strong  case  to  induce  tbe 
Court  to  give  costs  against  him.  See  Beames  on  Costs,  94,  5, 146,  7 ;  Biddidpk 
V.  Biddtdph,  2  P.  Will.  285;  3  P.  Will  374;  fTebhy.  Ctawrden,  2  Atk.  424; 
Bemey  v.  JEyre,  3  AUc.  287 ;  Whddak  v.  Partridge,  post,  vol.  v.  388.  Costs  of 
Plaintiff,  whose  bill  was  dismissed,  applied  for  out  of^  the  estate,  on  accoont  of 
the  difficulty  and  novelty  of  the  case,  refused :  WMam  v.  ffydujon^  vol  xviii. 
395 :  but  see  Cranch  v.  BriasfL  mentioned,  v.  398,  aa  an  instance,  where,  as  a 
bill  was  necessariljT  to  be  filed  by  some  person.  Sir  Thomas  Sewell,  though 
obliged  to  dismiss  it,  gave  the  costs  out  of  the  fund.  See  Letm  v.  Lo3d\o^ 
3  Mer.  429,  and  the  note  in  p.  430;  Beames  on  Costs,  231.  No  costs  to  relator, 
the  information  being  dismiraed.    Momof  Gmmd  v.  OgUmderj  pod,  246. 
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iESdnof  V.  CoitfmaJfcer,  2  Ves.  Joil  268,)  whether  he  woul4  take  the  proper^  as 
and,  or  as  money.  Pearson  v.  Lcmt^  17  Ves.  104 ;  LKnota  v.  Hadcwardy  18  Yes. 
172;  Monuy-GtMsral  v.  Holford,  1  Price,  433. 

3.  But,  even  supposing  the  objection  adverted  to,  as  having  been  made  by 
Lord  Thurlow  in  the  piincipal  case,  should  appear  to  have  received  some  answer, 
or  qualification,  firom  the  other  determinations  above  cited ;  still,  it  would  be  too 
hasty  to  consider  that  objection  as  being,  now,  without  weight  We  have  seen, 
indeed,  that,  enjoyment  of  a  real  estate,  as  such,  for  two  years,  will  not  afford  a 
presumption  that  no  conversion  of  the  same  into  peisonalty  was  intended  ever  to 
be  made ;  and  the  reason  is  plain — no  advantageous,  or  even  fair,  opportunity  of 
sellingthe  land,  may,  within  that  time,  have  offered:  see  WaUcar  v.  Shorty  19 
Ves.  992.  Analogous  reasoning  may,  perhaps,  apply,  where  a  direction  to  invest 
money  in  the  purchase  of  real  estate  has  not  been  acted  upon,  within  a  similar 
period,  by  the  party  absolutely  entitled  to  the  property  in  either  shape :  his  elec- 
tion not  to  make  the  conversion,  in  due  time,  could  not  well  be  inferred  from  his 
delaying  to  do  so  until  a  desirable  investment  offered  itself:  the  question  should 
seem  to  be,  whether  the  delay  was  so  protracted  as  to  be  inconsistent  with 
the  belief  that  the  conversion  was  ever  intended  to  be  made.  PuUemf  v.  Lord 
Darivwton,  1  Brown,  235.  Yet,  it  must  be  clearly  borne  in  mind.  Lord  Thur- 
low's  Sxtime — that,  although  mone^  mav  have  been  impressed  with  real  uses, 
(one  of  those  uses  being  for  ue  foenentof  the  heir,)  that  impression  may  be  put  an 
end  to,  by  showing,  that,  the  money  was  in  possession,  (however  brief  such  pos- 
session may  have  oeen,)  of  a  person  who  had  m  himself  both  the  heirs  and  execu- 
tocB — has  the  countenance  of  other  high  authority.  WhdpdaU  v.  Partridgej  8 
Ves.  235;  TkcmUm  v.  Hauky,  10  Ves.  139.  It  may  be  observed,  however,  that 
in  the  two  last  cited  cases,  it  was  unnecessary  to  guard  the  observation  alluded 
to  with  those  distinctions,  and  restrictions  of  its  generality,  which  might  possibly 
have  been  laid  down  if  the  decision  had  turned  solely  upon  that  point  Van  v. 
BarniUi  19  Ves.  100.  Should  the  qualification  above  submitted  be  deemed 
admissible,  it  is  believed,  it  would  tend  to  reconcile  some  of  the  cases,  in  which 
there  may  otherwise  appear  to  be  incongruity. 

4.  That  th^  word  <'  estate,"  when  used  by  a  testator,  and  not  restrained  to  a 
nanower  sigmfication  by  the  context  of  the  will,  (Do^  v.  Hurrell,  5  Bam.  &  Aid. 
21,)is  sufficient  to  canr  retd  estate;  see Bamu  v.  Patchy 8  Ves.  608;  WooUam 
V.  KenworUnK  9  Ves.  l42 ;  and  not  merely  a  life  interest  therein,  but  the  fee. 
ChmUon  v.  Taidor,  3  Ves.  &  Bea- 163;  Pdtwoard  v.  PreactM,  7  Ves.  545 ;  Roe 
V.  ffr^At,9  East,266;  NUMUv.  BuMur,  18Ves.  195. 

5.  As  to  the  costs  of  the  heir  at  law,  see  note  4.  to  Cunrie  v.i^  17  V.  462. 
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LORD  ABINGDON  v.  BUTLER. 
[1790,  July  9. . . .  S.  C,  3  Beo.  C.  C.  112 ;  2  Cox,  260.] 

Renewal  of  a  lease  obtained  by  collusion  between  leasee  and  steward  (a)  of 
lessor  for  an  inadequate  consideration:  bill  to  set  it  aside  on  refunding  the 
money  paid :  afler  answer  submitting  to  that  on  receiving  the  money  wnti  in- 
terest, Plaintiff  by  amended  bill  prayed  either,  as  before,  or  that  Defendant 
should  keep  the  lease,  and  pay  the  full  fine ;  which  on  account  of  the  ftwoA 
was  decreed  with  interest  at  4  per  cent  on  the  residue  from  sieninff  the  lease, 
and  costs ;  but  credit  to  be  given  for  the  money  originally  paid  witti  interest: 
and,  failing  the  lessee,  the  steward  to  pay. 

Fraud  in  obtaming  deliveiy  of  a  lease,  the  execution  of  which  was  obtained  bona 
Jidej  affects  it  equally,  as  if  used  to  detain  the  execution ;  deliveiy  making  it  a 
lease,  rp.  208.] 

Bill  amenaed  after  answer ;  costs  must  be  paid  for  that ;  then  it  is  considered  as 
an  original  bill ;  Plaintiff  is  not  bound  by  offers  in  ihe  original  bill,  nor  De- 
fendant by  submissions  in  his  answer,  [p.  210.] 

Lord  Abingdon  was  tenant  for  life  with  power  to  grant  leases  for 
years  determinable  upon  lives.  Godfrey,  lessee  for  the  lives  of  his 
son  and  Thomas  and  Jane  Egerton,  assigned  to  Butler.  Two  of 
the  lives,  viz.  Godfrey's  son  and  Thomas  Egerton,  having  dropped, 
Butler  applied  to  Benson,  Lord  Abingdon's  steward,  for  the  purpose 
of  putting  in  new  lives;  and  an  agreement  took  place  between 
them,  in  consequence  of  which  the  old  lease  was  surrendered,  and 
Lord  Abingdon,  19th  of  October,  1785,  being  ignorant  of  the  death 
of  Thomas  Egerton,  executed  a  new  lease  to  Butler  for  99  years,  if 
his  three  sons  should  so  long  live,  under  an  idea,  that  he  was  only 
adding  one  life,  and  changing  two ;  and  received  a  fine  accordingly, 
viz.  200Z.  as  for  that.  The  bill  was  brought  by  Lord  AbingdoD 
praying  that  the  lease  executed  might  be  set  aside  as  fraudulent 
upon  his  repaying  the  200Z.  The  bill  chaiged  this  transaction  to 
have  been  a  fraud  between  the  Defendants;  that  PlaintifT executed 
the  lease  relying  upon  Benson ;  and  had  a  right  to  call  upon  him. 
Defendants  denied  fraud.  Benson  swore,  he  did  not  know  of  the 
death  of  Thomas  Egerton  till  1788 ;  and  Butler  swore,  he  did  not 
know  it  at  the  time  of  the  agreement ;  but  admitted,  that  he  did, 
when  he  called  on  Lord  Abingdon  in  town  on  the  22d  of  October, 
1785,  and  pressed  him  to  execute  the  lease  immediately,  not  knowing 
that  it  had  been  executed;  and  that  he  then  stated  it  to  be  an 
exchange  of  two  lives,  and  an  addition  of  one ;  but  in  fact  Egerton 
had  been  dead  six  months  before  the  agreement  between  the  Defend- 
ants, and  they  lived  one  within  ten,  the  other  within  four,  miles  of 
his  residence ;  and  he  was  the  clergyman  of  the  parish.  Benson 
had  a  valuation  book,  by  which  he  was  directed  to  take  one  year's 

(a)  In  cases  of  fraud  by  an  agent  the  remedy  in  Equity  is  more  effectual  tbui 
at  law.  1  Story,  Eq.  Juris.  §  462,  467.  Equity  constantly  grants  relief  not  only 
against  deeds,  writings,  and  solemn  assurances,  but  aeainst  judgments  and 
decrees,  obtained  by  fraud  and  imposition.  Rcigd  v.  fnfod^  1  Johns.  Ch.  40^ 
See,  also,  Boyd  v.  Dunlapf  1  Johns.  Ch.  482. 
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purchase  (1)  for  changing  two  lives,  and  6002.  for  adding  two  lives ; 
which  book,  he  admitted,  was  hb  general  guide  in  letting  leases. 
His  receipt  to  Butler  expressed  it  to  be  for  a  fine  for  changing  one 
life,  and  adding  two,  but  in  the  account  given  in  to  Eastwicke, 
Lord  Abingdon's  auditor,  it  was  only  expressed  to  be  for  adding  one, 
and  changing  two.  Three  different  applications  had  been 
*made  to  Butler  to  deliver  up  the  new  lease  upon  being  [ * 207  ] 
paid  the  200/.  or  to  pay  the  fiur  fine ;  both  of  which  he 
refused  to  do,  till  he  put  in  his  answer,  by  which  he  offered  to  deliver 
it  up,  and  betake  himself  to  the  old  lease,  upon  receiving  the  200L 
with  interest.  After  answer  the  bill  was  amended  by  inserting  a 
prayer  in  the  alternative,  either  as  before,  for  delivering  up  the  lease, 
or  that  Defendant  should  pay  him  the  remainder  of  the  fine  chaiged 
to  be  6162.  or  what  sum  the  Court  should  think  fit,  over  and  above 
the  200L  paid  before. 

Attorney  General  [Sir  A.  Macdanald]  (a)  and  Mr.  Hardinge  for 
Plaintiff.  This  lease  was  obtained  by  firaud,  and  ought  to  be  can- 
celled with  costs.  It  was  agreed  between  the  Defendants,  that  the 
fine  should  be  assessed,  as  if  Egerton  was  living,  and  that  no  notice 
of  his  death  should  be  taken  to  Lord  Abingdon,  who  executed  it  re- 
lying upon  Benson.  Egerton  must  have  been  easily  missed,  espe- 
cially as  they  both  lived  so  near  him.  Butler  must  now  stick  to  the 
lease,  which  he  three  times  refused  to  deliver  up.  The  only  pre- 
tence he  makes  for  his  deceit  upon  Lord  Abingdon,  when  he  called 
upon  him  in  town,  is,  that  he  was  apprehensive,  Egerton's  death 
would  put  an  end  to  the  agreement ;  and,  if  that  should  be  set 
aride,  he  was  afiraid,  he  should  be  a  simple-contract  creditor,  lind 
should  be  put  to  great  difficulty  to  recover  his  2007.  After  those 
refusals  he  cannot  now  be  allowed  to  set  up  the  old  lease,  and  de- 
liver up  this.  Benson  states  36Z.  to  be  a  sufficient  compensation 
for  the  exchange  of  a  life,  which  is  not  according  to  the  valuation 
bockf  nor  the  usual  form.  He  told  Lord  Abingdon,  he  was  only 
adding  one  life,  and  charged  himself  with  that  in  the  account  given 
in  to  tike  auditor,  though  the  receipt  was  given  as  for  two.  We  may 
presume  from  the  manner,  in  which  it  is  stated,  that  the  fraud 
originated  before  the  execution  of  the  lease ;  but  I  will  put  it  the 
other  way ;  admitting  for  argument  sake,  that  it  was  previously  exe- 
cuted. Even  if  after  the  execution  of  a  lease,  but  before  the  par- 
ty to  be  benefited  by  it  takes  it  into  his  hands,  for  the  purpose  of 
receiving  that  benefit,  he  conceals  a  fact,  he  knew,  and  which,  if 
known  by  the  other  party,  would  have  caused  different  terms,  that 
is  a  lease  obtained  by  fraud. 

Solicitor  Generaly  [Sir  John  Scott]y  for  Defendant  Butler.  Butler 
confesses,  this  lease  was  improperly  obtained,  and  accounts  for  the 
deceit  by  that  apprehension,  he  has  stated.     He  is  a  mere  country 

The  yearly  value  was  rather  more  than  100/. 

The  Attorney  General  was  Shr  Archibald  Macdonald,  afterwards  Chief 
Baron  of  the  Exchequer,  fit>m  1793  to  18ia 
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farmer,  and  Eastwicke's  offer  might  have  been  in  his  estimatioii  very 
different  from  the  actual  tender  of  the  money.  But  he  is  entitled 
to  the  offer,  considering  Lord  Abingdon's  conduct  since ;  he  made 
that  offer  by  his  bill,  which  was  accepted  by  the  answer ;  and  he 
cannot  after  answer  alter  the  nature  of  his  suit,  and  insist  upon 
better  terms.  It  was  not  competent  to  him  to  pray  the  alternate 
rehef  by  an  amendment  to  his  bill.  Up  to  the  answer  Defendant 
Butler  admits  costs,  from  that  he  ought  to  have  costs.  There  is  no 
case,  where  this  Court  has  obliged  a  man  to  abide  by  one  contract, 
where  he  has  made  another. 

Mr.  Abbott^  for  Defendant  Benson.  It  was  only  an  omission  in 
in  Benson,  not  a  misrepresentation.  The  receipt  corresponded  with 
a  book  called  the  contract  book,  which  he  handed  over  to  Eastwicke 
at  the  same  time  with  the  account;  and  Eastwicke  might  have 
informed  himself  of  the  truth  by  looking  into  that 

Far  Plaintiff.  Eastwicke  says,  that  was  a  mere  memorandum 
book,  and  that  he  thought,  he  had  no  occasion  to  look  at  it,  but 
was  to  go  by  the  account  delivered  in.  The  fair  equity  is  to  refer 
it  to  the  master,  to  see  what  he  ought  to  pay  in  addition  to  the 
2002.  and  that  Butler  shall  not  be  allowed  to  set  up  the  old  lease, 
and  deliver  up  this. 

LcH-d  Chancellor,  [Thublow]  after  looking  at  the  contract  book 
and  the  other  evidence.  As  you  have  given  no  evidence  of  the 
valuation,  the  utmost,  you  can  ask,  is  a  reference.  Though  I  bad 
some  doubt  about  the  original  fraud,  I  think,  it  is  well  made  out  by 
the  Counsel  for  the  Plaintiff;  for  with  r^;ard  to  that  the  acceptance 
of  the  lease  is  the  same  thing  as  obtaining  it  to  be  signed.  The 
Defendant  knew,  it  was  fraudulent,  before  the  lease  delivered,  and 
that  it  was  not  in  pursuance  of  what  was  done  before.  If  Plaintiff 
has  not  proved  actual  knowledge,  before  the  bargain  was  made,  and 
the  lease  actually  executed,  and  supposing  that  an  incident,  of 
which  I  am  not  sure,  but  rather  think  the  contrary,  delivery  makes 
it  a  lease,  and  before  delivery  he  clearly  knew  it,  and  pressed  there- 
fore for  an  inmiediate  execution,  which,  he  thought,  was  the 
[  *209  ]  thing  wanted;  and,  being  *  assured  of  the  execution,  be 
went  to  get  it  dehvered,  knoMring  it  was  not  a  thing,  he  had 
a  right  to.  Then  he  has  so  got  this  estate,  and  possession  of  it  Sup- 
posing it  an  estate  de  novoj  and  the  old  lease  was  surrendered,  the 
question  is,  whether  Plaintiff  shall  not  be  repaired  in  the  article,  in 
which  he  was  defrauded ;  whether  a  party  (Staining  this  estate  by 
cheating  in  the  article  of  tlie  price  shall  have  an  option  to  choose, 
whether  he  shall  give  the  real  value,  or  not.  I  think,  if  by  mis- 
representing the  value,  or  by  any  other  fraud  in  the  article  relating 
to  the  price,  he  had  got  possession  of  a  new  estate,  he  has  no  tide 
to  come  and  say,  ^^  I  have  got  this  estate  by  fraud  for  500Z.  when  I 
ought  to  have  paid  lOOOZ.  for  it."  The  point,  in  which  the  Plaintiff 
was  cheated,  is  the  point,  to  which  the  relief  ought  to  prevail.  I  re* 
member  a  case  from  Ireland,  though  I  cannot  give  you  the  name  of 
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it,  where  the  SoUcitor  General  persuaded  me,  (a)  right  or  wrong,  to 
come  to  that  determination.  There  the  parties  could  not  be  put 
back  into  the  same  situation.  The  difficulty  occurring  to  me  here 
is,  that,  as  the  possession  has  remained  in  statu  quo^  Plaintiff  may 
make  a  new  lease  Uke  the  dd  one.  But  I  must  do  something  in 
reference  to  the  fraud ;  therefore  Plaintiff  has  a  right  to  insist  upon 
the  Defendant's  holding  the  lease,  he  has  given;  but  the  lessee 
must  pay  that  price,  which,  if  he  had  not  chea!ted,  would  have 
been  due  to  the  lessor.  I  do  not  consider  that  as  an  offer  in  the 
original  bill.  He  prayed  a  certain  species  of  relief,  offering  to  give 
up  the  2002.  at  the  same  time ;  and  the  question  is,  whether  under 
the  circumstances  he  is  entided  to  consider  the  point  of  fraud,  con- 
sisting in  the  quantum  of  the  consideration.  I  think,  he  has  that 
right ;  and  that  is  the  justice  of  the  case ;  and  the  true  equity  is 
an  inquiry  into  the  value  beyond  the  2002.  and  to  pay  that  sum 
with  interest  at  four  per  cent,  since  signing  the  lease,  and  the 
costs  of  the  cause.^  My  doubt  is,  if  they  had  made  an  offer  upon 
their  part  to  do  any  thing  to  obtain  such  relief,  whether  they  ought 
to  be  bound  by  their  offer.  The  circumstance  of  its  being  imme- 
diately accepted  does  weigh  to  a  certain  degree.  But  Plaintiff, 
being  advised  that,  he  had  a  more  extensive  right,  amended  his  bill ; 
he  must  pay  costs  for  that  Then  the  amended  bill  is  considered  as 
the  original  bill  (1)  ;  and  if  he  is  entided  to  the  relief  upon  the  bill, 
as  it  now  stands,  the  rest  is  perfecdy  right.  The  Defend- 
ant *get8  rid  of  the  submissions  in  the  answer,  which  do  [  *210  ] 
not  bind  him  after  the  amendment  of  the  bill  (i).  Plain- 
tiff cannot  drive  Defendant  by  reading  the  answer  to  accept  that 
original  offer,  supposing  he  finds  it  for  his  advantage  to  insist  upon 
it;  neither  party  can  bind  the  other.  Therefore  it  ought  not  to 
prejudice  them.  I  give  interest  only  upon  the  residue ;  therefore 
Defendant  will  have  credit  for  the  2002.  and  interest. 

As  to  Benson ;  I  am  so  &r  from  dismissing  the  bill  against  him, 
that  he  shall  pay,  if  the  other  does  not.  He  is  a  party  to  the  fraud. 
He  gave  the  receipt  one  way,  namely  as  for  adding  two  lives,  and 
made  a  representation  to  his  constituent,  that  it  was  only  for  adding 
one.  The  accounts  were  not  settled  upon  the  contract  book,  but 
were  signed  by  the  parties  upon  the  face  of  the  account  delivered 

(a)  The  reader  will  observe  the  striking  tribute  by  Lord  Thurlow  to  Sir  John 
Scott,  destined,  as  Lord  Eldon,  to  be  his  successor.  See  onie,  p.  90,  note  (6)  to 
WaddU  V.  Johanson. 

But  new  subpoenas  are  not  necessary.    Angtniem  v.  Ckarkt^  post,  250. 

J  The  amendments  of  a  bill,  when  allowed,  are  always  considered  as  incorpo- 
in  and  forming  part  of  the  original  bill.  Hurd  v.  Everett,  1  Paige,  124 ;  see 
Skepherd  v.  MerriU,  3  Johns.  Ch.  423.  In  Hand  v.  Green,  3  Sim.  152  n.  it  was 
ruled  by  the  Vice  Chancellor,  after  conferring  with  Lord  Chancellor  Brougham, 
that  the  plaintiff  might  amend  without  notice  after  answer,  though  he  had  amended 
before  answer.  See  contra  Toiiefon  v.  Z>yer,  1  Russ.  &  M.  486.  The  orders  of  23d 
Nov.  1831,  by  Lord  Brougham,  setded  the  practice  in  England,  according  to  Hand 
y.  Green.  See  1  Hoff.  Ch.  Pr.  85  note.  As  tothe  effect  of  alnending  abill,  see  1 
Barb.  Ch.  Pr.  223, 224:  Bediman  v.  Waters,  3  Johns.  Ch.  410;  Saunders  v.  IVost, 
5  Pick.  275. 

VOL.  I.  p 
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into  the  auditor.  The  other  was  only  a  memorandum,  of  what  was 
done.  The  decree  must  be  against  both.  Butler  must  pay,  as  I 
have  directed ;  and  fedling  him,  the  other. 

1.  In  addition  to  the  report  of  this  case  in  3  Brown,  112  (referred  to  by  Mr. 
Vesey,)  see  the  note  since  published  in  2  Cox,  260,  where  a  direction  to  the 
record  in  the  Register's  Book  is  given. 

2.  The  disputed  question,  whether  a  new  subpana  should  be  served  when  a  bill 
is  amended,  is  now  set  at  rest:  when  the  bill  is  amended,  q/ler  afuU  angwer  has 
been  put  in,  it  is  necessary  to  sue  out  a  fresh  subpana ;  but  not  where  exceptions 
to  the  answer  are  allowed,  or  submitted  to,  and  the  plaintiff  has  obtained  the  usual 
order,  that,  the  amendments  and  exceptions  shall  be  answered  together :  Penning 
ton  V.  Lord  Muncasierj  stated  in  note  to  1  NewL  Cha.  Prac.  197.  Where  no 
amendments  have  been  made  by  the  plaintiff,  and  he  takes  exceptions  to  the 
defendant's  answer,  the  bill  now  (1827)  pending  in  Parliament,  for  the  regulation 
of  the  practice  of  the  Court  of  Chancery,  proposes,  that  it  shall  not  be  necessary 
to  serve  any  subpoena  for  the  defendant  to  make  a  better  answer:  and  that,  where 
a  bill  has  been  amended,  service  of  a  subpanoj  to  answer  the  amended  bill,  on 
the  clerk  in  Court  of  any  defendant,  shall  be  good  service  on  such  defendant 

3.  The  dutum  in  the  principal  case,  that  a  defendant  is  not  bound,  after  the 
plaintiff  has  amended  iiis  bill,  by  submissions  in  the  answer  to  the  original 
bill,  must  be  qualified.  If  the  amendments  are  directed  to  those  points  to  which 
the  submission  applied,  then  it  would  be  obviously  unfair  to  extend  the  submis- 
sion to  a  case  which  the  amendments  may  materially,  or  at  all,  vary ;  but,  where 
the  amendments  go  to  a  totally  distinct  point,  the  defendant  will  not  be  allowed 
to  retract  a  submission  deliberately  made,  and  tlie  effect  of  which  the  amend- 
ments do  not  enlarge.    Spurrier  v.  Pihgerald,  6  Ves.  556. 

4.  The  general  doctrine  laid  down  in  the  principal  case,  as  to  the  responsibility 
of  all  parties  to  a  collusive  transaction,  is  confirmed  by  the  analogous  decisions 
of  Lord  Hardwieke  v.  Vemon,  4  Ves.  416, 418,  and  East  India  Company  v.  Uendt- 
man,  1  Ves.  Jun.  289. 
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[1790,  July  12.] 

Purchaser  not  entitled  to  a  conveyance  of  part,  though  answering  the  general 
description  in  the  advertisement  of  sale,  as  it  was  not  in  the  contemplation  of 
either  party  at  the  time  of  the  purchase  or  conveyance ;  purchaser  being  re- 
ferred to  a  more  particular  descnption,  which  did  not  include  that  part ;  and 
the  surrender  having  been  made  according  to  that  and  from  his  own  instmc- 
tions.  (a) 

If  one  party  thought,  he  had  purchased  bonafdt  part  of  an  estate,  which  the 
other  thought,  he  had  not  sold,  it  is  a  ground  to  set  aside  the  contract  u 
both  understood,  the  whole  was  to  be  conveyed,  it  must ;  otherwise  if  neither 
understood  so,  [p.  211.] 

Small  variation  in  a  general  description  of  land  not  material,  [p.  212.] 

Any  person  undertakmg  to  describe  bound  by  the  description,  whether  conusant 
or  not,  [p.  2ia] 

Costs  refused.  Cross  bill,  being  for  a  mere  legal  title,  dismissed  with  costs, 
though  the  original  bill  was  tOsmiased,  [p.  213.] 

The  original  bill  was  by  Calverley  to  have  a  conveyance  made  to 
him  by  the  Defendant  Williams  of  seven  acres  of  copyhold  land 

■ '. — — * 1    ■ 

(a)  The  jurisdiction  here  is  founded  on  mistake ;  but  it  appears  that  neither 
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called  Cuddington  or  Beaumont's  Pits,  part  of  an  estate  sold  by  auc- 
tion, and  purchased  by  plaintiff,  as  being  comprehended  in  the  print- 
ed advertisement  of  the  sale ;  which  mentioned,  and  divided  into 
two  lots,  the  lands  in  the  possession  of  Groombridge,  at  a  rent  of  65/. 
a  year,  with  a  clause  of  surrender  at  any  time  on  being  paid  the 
reasonable  value ;  and  these  seven  acres  were  actually  part  of  the 
lands  in  his  possession  at  that  rent.  Defendant  resisted  this  claim 
upon  the  ground,  that  he  did  not  intend  to  include  these  seven 
acres,  or  know,  that  they  were  part  of  the  lands  in  the  possession 
of  Groombridge ;  that  they  were  not  included  in  a  schedule,  which 
he  called  a  terrier ;  and  that  plaintiff  himself  had  not  included  them 
in  the  surrender.  Calverley  having  got  into  possession,  the  cross  bill 
was  to  be  let  into  possession. 

Lord  Chancellor,  [Thurlow].  The  original  bill  is  [*21I  ] 
brought  to  compel  the  Defendant  to  convey  by  way  of 
surrender  seven  acres  of  land,  as  having  been  purchased  at  an  auc- 
tion June  15th,  1786.  No  doubt,  if  one  party  thought,  he  had 
purchased  bona  Jide,  and  the  other  party  thought,  he  had  not  sold, 
that  is  a  ground  to  set  aside  the  contract,  that  neither  party  may  be 
damaged ;  as  it  is  impossible  to  say,  one  shall  be  forced  to  give  that 
price  for  part  only^  which  he  intended  to  give  for  the  whole,  or  that 
the  other  shall  be  obliged  to  sell  the  whole,  for  what  he  intended  to 
be  the  price  of  part  only.  Upon  the  other  hand,  if  both  under- 
stood, the  whole  was  to  be  conveyed,  it  must  be  conveyed.  But 
again,  if  neither  understood  so,  if  the  buyer  did  not  imagine,  he 
was  buying,  any  more  than  the  seller  imagined,  he  was  selling,  this 
part,  then  this  pretence  to  have  the  whole  conveyed  is  as  contrary 
to  good  faith  upon  his  side,  as  the  refusal  to  sell  would  be  in  the 
other  case.  The  question  is,  does  it  appear  to  have  been  the  com- 
mon purpose  of  both  to  have  conveyed  this  part?  Upon  the  15th 
of  June,  1786,  when  this  contract  was  made,  Williams  had  pub- 
lished a  printed  advertisement  in  which  he  had  divided  the  estate 
in  the  hands  of  Groombridge  the  tenant  into  two  lots,  and  described, 
as  parcel  of  the  first,  &rm  yards,  &c.  as  ^et  to  him  upon  a  lease,  of 
which  four  years  remained  unexpired  at  Michaelmas  1786 ;  with  a 

poily  had  been  misled  83  to  the  extent  of  the  land  sold.  See  1  Story,  £q.  Juris. 
§  144.  Small  variations  are  not  material ;  as  if  A.  were  to  sell  an  estate  to  B., 
whose  situation  is  well  known  to  each,  and  they  mutually  believe  it  to  contain 
twenty  acres,  when  in  point  of  fact  it  contained  only  nineteen  acres  and  three 
fourtitus  of  an  acre,  and  the  difference  would  not  have  varied  the  purchase  in  the 
view  of  either  party ;  in  such  a  case  the  mistake  would  not  be  a  ground  to  rescind 
the  contract:  Ibid.  §  141.  See  Smith  v.  Evans,  6  Binn.  102;  Casmajor  v.  Strode, 
1  Cooper  Sel.  Cases,  510 ;  Mason  v.  Pearson,  2  Johns.  37 ;  1  Sugden,  Vendors  & 
Purchasers,  pp.  506  and  525  (6th  Amer.  from  10th  Lond.  edit)  cap.  vii.  sect  ii. 
and  iiL  Where  there  is  a  great  deficiency  in  the  quantity  of  land,  the  purchaser 
is  entitled  to  have  the  contract  rescinded  in  Mo.  Glover  v.  Smith,  1  Dess.  433. 
See  Mr.  Hanmiond's  notes  to  Sugden,  as  above  cited.  Though  where  there  is  a 
positive  statement  of  the  quantity  of  acrls,  much  may  depend  upon  the  manner 
and  connexion  of  the  statement  Poteell  v.  Clark,  5  Mass.  355 ;  Da^re  v.  King, 
1  Yeates,  322;  Boon  v.  McCormick,  1  Serg.  &  R.  164.  See,  on  this  subject,  2 
Kent,  Com.  468—71,  and  ante  p.  60,  note  (a)  to  Craven  v.  TickeU, 
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clause,  by  which  he  was  bound'  to  surrender  at  any  time  ufoa  being 
paid  a  reasonable  value.  This  prima  facie  ga,ve  out,  that  both  lots 
were  in  the  possession  of  Groombridge ;  also,  that  he  was  in  pos- 
session of  them  at  65/.  per  annum  rent ;  and  also,  that  CuddingtoD, 
being  parcel  of-  the  second  lot,  was  parcel  of  that  let  to  him  at 
that  rent ;  so  any  man,  who  had  read  this,  would  go  upon  a  notion, 
that  he  had  only  to  inquire,  what  were  these  lands  so  let,  and  also, 
which  were  to  be  included  in  the  first  lot,  and  which  in  the  second. 
The  other  lot  was  described  as  containing  sundry  pieces  of  com- 
monable lands,  about  fifty-nine  acres  more  or  less.  This  would  put 
them  upon  inquiry,  what  were  those  sundry  pieces  of  commonaUe 
lands,  &c.  If  the  whole  of  the  inquiry  and  consequent  informa- 
tion had  been  contained  within  the  compass  of  this  paper,  and 
nothing  more  was  added  than  an  inquiry  of  Groombridge  what  was 
the  estate,  he  rented  at  that  rent,  and  what  part  was  contained 
within  the  first  part  of  the  description,  and  what  within  the  sec- 
ond, to  distinguish  them,  the  circumstance  of  one  part  being  in 

Cuddington,  and  one  part  in   E would  ^ve 

[  *212  ]  had  very  little  weight;  for  it  is  usual  to  describe,  *  ac- 
cording to  what  contains  the  principal  part(l).  It  must 
have  been  imputed  to  the  owner,  that  he  knew  the  p>arceb,  which 
were  to  let  to  Groombridge ;  for  whether  he  did  or  not,  he  under- 
took to  know  by  undertaking  to  give  a  description.  Therefore  if 
the  whole  was  upon  this  paper,  I  should  have  thought  upon  the 
weight  of  evidence,  that  he  intended  to  sell  Cuddington  too.  But 
upon  this  it  was  evident,  that  it  was  necessary  to  go  beyond  the 
paper,  to  particularize  the  parcels  intended  to  be  included.  Nobody 
would  set  about  purchasing  land  so  generally  described,  without 
finding  out  a  more  particular  description.  This  was  done ;  for  the 
terrier,  or  what  was  called  the  terrier ,  was  put  into  the  hands  of 
Kitchen,  who  lived  there,  in  which  the  parcels  of  land  were  drawn 
out  according  to  their  descriptions  as  in  the  possession  of  Groom- 
bridge. Plaintiff  went  to  Kitchen,  who  furnished  him  with  this, 
that  he  might  get  this  estate  shown  to  him^  telling  him  that  he  could 
not  value  the  terrier,  but  that  he  must  apply  to  Groombridge  for 
that.  He  did  so ;  and  Groombridge  described  all  in  the  terrier^  and 
he  also  pointed  out  to  him  Cuddington,  as  part  of  the  estate  he  had. 
The  purchase  took  place  upon  the  15th  of  June,  and  then  the  ques- 
tion is,  what  part  he  intended  to  purchase,  and  what  part  the  other 
intended  to  sell.  In  possession  of  the  terrier,  and  having  compared 
it  with  all  the  information  he  could  get.  Plaintiff  went  to  the  stew- 
ard to  settle,  how  the  lands  were  to  be  described  in  the  surrender; 
and  settled  it  accordingly.  After  that,  and  having  been  shown  all 
the  information  he  could  learn,  the  steward  told  him,  it  was  fit  to 
examine  the  lands  more  particularly,  and  to  obtain  accurate  infor- 
mation, that  the  estate  might  be  surrendered  in  the  duest  manner ; 
he  did  so;  and  brought  descriptions  of  the  lands,  he  meant;  and 

(1)  Calcraft  v.  Boelnbck,  post,  221.    See  the  notes  in  p.  226,  vol.  v.  734, 84Pj 
Cloufea  V.  HiggiMon,  1  Ves.  &  Bea.  524. 
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the  surrender  was  made  from  the  personal  mstnictions  of  Calverley, 
and  he  got  surrendered  all  contained  in  the  terrier ,  that  was  appli- 
cable to  the  second  lot,  according  to  his  own  directions,  and  without 
the  interference  of  any  one  else ;  so  he  himself  proceeded  upon  a 
notion,  that  he  ought  to  take  all,  except  those  seven  acres,  and  that 
he  had  included  dl,  except  that  part,  in  the  surrender.  He  then 
finds  out,  that  the  seven  acres,  being  part  of  that,  which  was  let  to 
Groombridge  at  that  rent,  did  so  come  into  the  description  of  one 
or  other  of  the  lots,  so  proposed  to  be  sold.  Accordingly  in  August 
he  applied  to  Williams  to  have  that  conveyed.  The  conversation 
is  piuticularly  stated ;  <'  did  you  not  intend  to  sell  all  in  the  posses- 
sion of  Groombridge?"  and  the  attorney  said,  he  was 
*  bound  to  sell  that  also,  because*  in  his  possession;  he  [  *213  ] 
said,  he  first'  thought,  he  was :  but  afterwards  found,  he 
was  not.  The  question  then  is,  did  he  or  not  upon  the  advertise- 
ment and  terrier  intend  to  convey  this  piece  of  land ;  for  they  must 
be  taken  together;  it  is  impossible  not  4o  consider  the  terrier  as 
part  of  the  advertisement.  My  opinion  is,  that  he  has  described 
all,  that  he  meant  to  convey,  with  a  particularity  giving  proof  that 
this  was  not  in  his  contemplation.  It  is  said  for  Defendant,  that  he 
did  not  know,  there  was  this  part,  parcel  of  what  was  let  to  Groom- 
bridge ;  and  there  is  nothing  unnatural  in  that ;  for  people  possessed 
of  considerable  estates  cannot  know  every  parcel  of  land.  But  I 
think  upon  the  other  side,  any  person,  however  unconversant  with 
the  actual  situation  of  his  estate,  that  will  give  a  description,  must 
be  bound  by  that,  whether  conusant  of  it  or  not.  (a)  And  he  has 
described  it  suiSiciendy  to  exclude  this  parcel,  and  fix  the  rest ;  and 
consequently  the  other,  having  it  surrendered  with  that  view  with 
the  schedule  in  his  hand,  must  be  understood  to  have  bought  it 
according  to  the  schedule,  not  according  to  what  was  in  the  posses- 
sion of  Groombridge.  It  did  not  appear,  whether  all  Groombridge's 
land  was  under  this  same  rent  of  65/.  a  year ;  there  might  have 
been  an  ulterior  rent  for  Cuddington,  and  Groombridge  never  did 
explain  that  to  the  buyer ;  therefore  no  information  was  given  to 
lead  him  to  think,  that  Cuddington  was  parcel  of  the  land,  for  which 
the  65/.  a  year  was,  though  it  turns  out  so.  The  advertisement  was 
awkward(l) ;  but  upon  the  whole  I  am  extremely  well  satisfied, 
that  the  understanding  of  these  parties  applied  to  the  lands  specif- 
ically described ;  and  that  Defendant  did  not  mean  to  convey,  nor 

(a)  Wherever,  in  the  description  of  land  in  a  deed,  known  monuments  are 
referred  to  as  boundaries,  they  must  govern :  although  neither  courses,  nor  dis- 
tances, nor  the  computed  contents,  correspond  with  such  boundaries.  Dams  v. 
Rmnrfordy  17  Mass.  207.  In  a  deed  where  tfie  land  was  noticed  as  contmning  200 
acreSj  sirid  measure^  and  no  morty  these  words  of  restriction  were  not  allowed  to 
superaede  or  control  a  plain  description.  Jaduon  v.  APConneU,  19  Wend.  175. 
As  to  the  effect  of  the  words  "  more  or  less,"  see  Quemd  v.  Woodliefj  2  Hen.  & 
Munf.  173;  Steblnns  v.  Eddy,  4  Mason,  414,  and  cases  cited  by  Mr.  Hammond, 
in  his  note  to  1  Sugden,  Vendors  &  Purchasers,  525,  (6th  Amer.  from  10th  Lond. 
edit) 

(1)  Auctioneer  at  the  sale  cannot  contradict  the  written  conditions,  such  verbal 
declarations  being  inadmissible.    1  Hen.  Blackst  289. 
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the  other  to  buy,  this.  Consequently  he  has  no  title  to  the  cooYey- 
ance,  and  the  bill  must  be  dismissed,  but  without  costs.  As  to  the 
cross  bill  to  be  let  into  possession,  I  cannot  decree  that ;  it  is  merely 
a  legal  title,  and  the  object  of  an  ejectment ;  therefore  it  must  be 
dismissed  with  cost8(l).  

1.  Where  the  description  of  the  tubjed  of  a  contract  is  bo  ainbie:uoo8,  that,  it 
cannot  distinctly  be  known  what  it  was  the  purchaser  imagined  nimself  to  be 
contracting  for ;  Stuart  v.  Mtistoriy  1  Meriv.  34 ;  or  where  the  terms  of  an  agree- 
ment are  uncertain ;  lAndaay  v.  Lineh,  2  Sch.  &,  Lef.  7 ;  in  such  cases  the  agree- 
ment, though  reduced  into  writing,  cannot  be  carried  into  execution :  ^ggmson 
V.  Clowes,  15  Yes.  524 ;  Clowes  v.  Higginsotij  1  Yes.  &  Bea.  530 :  if,  indeed,  the 
onl)r  variation  be  the  admission  by  the  plaintiff  of  an  immaterial  term,  which,  if 
its  insertion  be  of  any  use  whatever,  can  only  be  so  against  himself;  this  addi- 
tion, probably,  will  not  prevent  his  obtaining  a  specific  performance.  Grtgory  v. 
Mi^heU,  18  Yes.  331. 

£  That  trifling  and  immaterial  errors  of  description  will  not  invalidate  a  sale  of 
land,  is  established,  not  only  by  the  present  case,  but  by  Calcraft  v.  Roebuck,  1  Yes. 
Jun.  224 ;  Dyer  v.  Hargrove,  10  Yes.  507,  and  numerous  other  authorities :  still  a 
clause,  providing  that  an  error  in  the  description  of  the  premises  shall  not  vitiate 
the  sale  thereof,  can  only  have  the  efiect  of  guarding  against  unintenlunial  enois, 
and  will  afford  no  ground  for  conipelling  the  purchaser  to  complete  the  contract,  if 
he  has  been  desi^edly  misled.  Deverdv,  Bolton,  18  Yes.  509.  This  is  the  under- 
stood rule  even  of  the  Courts  of  Common  Law ;  Ehdce  ofNoffoUc  v.  Woriky,  1  Campb. 
340 ;  a  fortiori.  Equity  will  hold  the  same  doctrine ;  Winek  v.  Windiester,  1  Yes  & 
BetuS77',  HUl  v.  Bucklof,  17  Yes.  401 ;  Clermont  v.  Tasburgh,  1  Jack.  &  Walk. 
120 ;  Cadman  v.  Marker,  18  Yes.  10 ;  and  where  a  positive  representation  has  been 
made  by  a  vendor,  essentially  affecting  the  subject  in  question,  but  which  at  the 
same  time  is  false  in  fact,  {Loumdes  v.  Lane,  2  Cox.  363 ;  Fenton  v.  Browne,  U 
Yes.  149,)  there,  although  the  vendor  may  have  believed  the  statement  to  have 
been  correct,  yet,  if  the  error  be  discovered  whilst  the  contract  remains  executory, 
the  vendee  may  successfully  resist  a  specific  performance :  fVaU  v.  Stvbhs,  1  Mad. 
81 :  nor  is  a  purchaser  ever  held  to  lus  bargain,  and  obliged  to  accept  compensa- 
tion for  a  difference  between  the  ^presentation  made  to  him  and  the  actual  sub- 
ject of  the  sale,  when  such  difference  extends  to  the  quality  of  the  whole  estate. 
Drewe  v.  Corp,  9  Yes.  368. 

3.  With  respect  to  Mr.  Yesey's  short  note,  as  to  the  inadmissibility  of  veAal 
declarations  by  im  auctioneer  to  contradict  the  written  conditions  of  an  auction 
sale,  it  may  be  observed,  that  although  when  a  sale  is  made  under  written  partic- 
ulars, loose  verbal  declarations  of  the  auctioneer,  at  the  time  of  sale,  are  clearly 
not  admissible  to  contradict  the  particulars,  for  the  purpose  of  enforcing  a  specific 
performance :  Buckminster  v.  Harrop,  13  Yes.  471 :  still  it  rather  seems  such  evi- 
dence may  be  admitted  on  the  part  of  a  defendant,  refusing  to  complete  his  pur- 
chase, on  the  terms  contained  in  the  particulars,  unless  they  are  qualified  by  the 
verbal  declaration  of  the  authorized  agent  of  the  vendor.  Howard  v.  BraUhvaiU, 
1  Yes.  &  Bea.  210 ;  fTinch  v.  Winchester,  1  Yes.  &  Bea.  376,  380;  Higginson  v. 
Cloxoes,  15  Yes.  523;  Beaumont  v.  Dukes,  Jacob's  Rep.  424.  It  even  appean 
questionable,  whether  parol  evidence  of  this  kind  might  not  be  let  in,  for  the  pur- 
pose of  enforcing  a  specific  performance,  where  the  purchaser  received  distinct 
persona]  information  of  a  mistake  in  the  printed  particulars.  Ogihne  v.  I\djo>nbe, 
3  Meriv.  65.  But,  it  is  quite  clear,  a  defendant  can  offer  evidence  of  verbal 
declarations  by  the  auctioneer,  only  for  the  purpose  of  getting  rid  of  the  contract 
altogether ;  those  declarations  may,  perhaps,  be  of  a  nature  which  would  make  it 
impossible  to  compel  the  purchaser  to  take  the  land  without  an  abatement;  bat 
they  can  never  entitie  him  to  call  upon  the  Court  to  execute,  in  his  favor,  a  writ- 
ten agreement,  with  a  variation  introduced  by  parol  testimony,  ffinch  v.  Winr 
Chester,  ubi  supra.  See  note  2  to  Brodie  v.  St,  Paul,  1  Y.  326,  and  note  2.  to  ^^ 
dan  V.  Sau^ns,  1  Y.  402. 

(1)  1  Sch.  &  Lef.  206;  Beames  on  Costs,  66, 166, 172, 174, 5;  and  in  note 
p.  42,  for  "  2 "  read  "  1 "  Yes.  jun. 
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Apothecary  agreed  to  give  his  patient  fifty  guineas  to  recmve  five  hundred  or 
an  annuity  <»  one  hundred,  if  he  should  survive  a  year,  which  he  did :  bUi 
against  executors  dismissed,  as  Plaintiff  could  not  succeed  at  law ;  but  without 
costs,  on  account  of  the  money  actually  advanced,  which  must  have  been  re- 
paid upon  a  bill  to  set  aside  the  agreement(a) 

Bill  against  the  executors  of  Robert  Dennison,  prajdng  to  have 
an  annuity  of  100  guineas  secured  to  Plaintiff  out  of  the  assets  of 
Dennison,  or  to  have  the  sum  of  500  guineas  paid  to  him.  It  stated, 
that  the  Plaintiff  was  Dennison's  apothecary;  and  that  pennison 
being  very  low  spirited,  and  fancying  himself  to  be  in  a  very  bad 
state  of  health,  told  the  Plaintiff  during  one  of  his  visits,  that  he  was 
sure,  Plaintiff  would  not  insure  his  life  for  a  year ;  upon  which  an 
agreement  took  place  between  them,  by  which  the  Plaintiff  was  to 
pay  Dennison  10  guineas  then,  to  receive  100,  if  Dennison  should 
be  alive  upon  the  1st  of  January,  1784,  and  Plaintiff  gave  him  a 
promisory  note  accordingly.  Dennison  offered  to  enlarge  the  agree- 
ment to  50  guineas,  to  receive  500,  upon  the  same  terms ;  which 
was  agreed  to ;  and  it  was  farther  agreed,  that,  in  case  Plaintiff 
should  become  entided  to  the  500  guineas,  he  would  take  an  annuity 
of  100  guineas  instead.  Plaintiff  offered  evidence  to  prove,  that  the 
consideration  of  50  guineas  had  been  paid  in  this  way,  namely,  the 
promisory  note  for  10  guineas,  about  30  due  to  him  for  medicines, 
&c.  and  ten  guineas  paid,  and,  that  Dennison  had  said,  he  had 

(a)  This  agreement  was  undoubtedly  held  void  as  being  against  public  policy, 
and  offensive  to  the  feelii^  of  society ;  in  its  nature  a  firaud  upon  uie  moral  law. 
See  1  Story,  Elq.  Juris.  §  sS6.  It  was  in  some  respects  in  the  nature  of  a  wa^er 
which  is  valid  by  the  common  law  in  cases  not  contrary  to  public  policy,  or  inju- 
rious to  the  feelmgs  or  interests  of  third  persons.  See  Chitty  on  Contracts,  495, 
(5  American  from  Sd  Lond.  edit)  and  Mr.  Perkins's  notes,  ^ee  contra  Perkins  v. 
Eaionj  3  N.  H.  152 ;  Hoii  v.  Hodge,  6  N.  H.  104.  It  has  been  decided  in  Penn- 
sylvania, that  no  wager  concerning  any  human  beiiig  is  recoverable  in  a  Court  of 
Justice.  PMUips  v.  hea,  1  Rawle,  37.  Watering  policies  of  insurance  on 
voyages  were  held  to  be  lawful  in  England,  and  were  in  much  use  before  1740, 
when  they  were  ixrohibited  by  Stat  19,  Greo.  II.  cap.  37 ;  and  by  Stat  14,  Geo.  III. 
c.  48,  wagering  policies  on  lives  and  other  events  were  prohibited.  In  Massachu- 
setts, wagering  policies  are  considered  void,  though  there  is  no  statute  against 
them.  Aniory  v.  GUman,  2  Mass.  1,  and  this  doctrine  seems  to  be  adopted  in 
Pennsylvania.  Aikam  v.  PentisylvarUa  Ins.  Co^  1  Rawle,  107.  In  New  York 
they  are  held  to  be  legale  Juhd  v.  Ckunhj  2  Johns.  Cas.  333 ;  though  Mr.  Chief 
Justice  Savage  savs  that  *^  it  is  to  be  regretted  that  wagers  were  ever  allowed  to 
be  the  subject  of*^  an  action."  Buchanan  v.  Ocean  Ins.  Co.,  6  Cowen,  318 ;  1 
PhilliiKi,  Ins.  3,  4.  It  is  difficult  to  see  how  any  wagers  can  be  sustained  by  pub- 
lic policy ;  and  the  admitted  exceptions  have  alreaay  eaten  into  the  heart  of  the 
general  rule.  See  Rust  v.  Gotty  9  Cowen,  169,  and  the  note  (a)  subjoined  to  the, 
case  on  the  validity  of  wagers  generally.  The  French  code  has  chosen  the  bet- 
ter part  Im  lot  rvaceorde  aucune  action  potar  unt  dette  de  jeu  ou  pour  U  paUment 
d*un  pari  Code  Civile,  liv.  3,  ti.  12  c.  1.  "  The  law  does  not  allow  an  action 
for  a  debt  at  play,  or  for  tlie  payment  of  a  toager.^ 

The  practice  of  insurance  of  lives  has  become  very  extensive,  and  the  rules 
which  govern  it  are  important    See  3  Kent,  Com.  368  [5th  edit] 
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received  50  guineas  from  PlaintilS*.  The  executors,  who  proved  the 
will,  admitted  assets ;  and  olSfered  to  pay  the  bill  for  medicines ;  but 
denied  any  knowledge  of  this  agreement ;  and  olSfered  evidence,  that 
Dennison  had  said,  he  had  been  entrapped  into  taking  10  guineas, 
but  that  he  had  returned  them. 

Lord  Chancellor  [Thublow],  (without  hearing  the  evidence). 
It  is  impossible  for  me  to  entertain  such  a  bill  as  this.  He  could 
do  nothing  upon  it  at  law.  If  he  goes  to  law,  he  will  lose  the  whole. 
But  I  think,  the  money  actually  advanced  ought  to  be  paid  back ; 
it  is  hard  and  inequitable  to  refuse  that ;  for,  if  the  bill  had  been  to 
set  this  agreement  aside,  the  money  actually  advanced  must  have 
been  repaid.  But  that  is  the  utmost  I  can  do ;  for  this  is  not  a 
bargain  a  man  should  gain  by.  Let  the  bill  be  dismissed  without 
costs  (1).  

With  respect  to  the  payment  of  the  consideiution  received  for  an  annuity,  as 
the  condition  upon  which  relief  is  given,  see  Aqwlar  v.  AmaSUtr^  5  Mad.  416 ;  Loiw 
V.  Barchar,  8  Yes.  196;  Jones  v.  Hearts^  ^  Ves.  49!2,  and,  post,  note  2.  to  Bynt  v. 
Vwian,  5  V.  604. 
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[1790,  July  13 S.  C.  3  Bro.  C.  C.  117 ;  2  Cox,  253.] 

PuRCRABE  and  re-purchase  of  a  legacy  expectant  on  a  death:  the  whole  transac- 
tion set  aside  for  fraud,  and  not  coimrmed  by  a  subsequent  bond  and  payment 
of  interest  for  four  years,  being  sriven  under  an  idea,  that  obligor  was  bound 
by  the  former  transaction:  all  the  deeds  set  aside,  and  account  decreed.(a) 

Bond  given  at  full  age,  and  not  in  distress,  but  under  a  notion  of  honor,  will,  if 
attended  with  money  actually  advanced,  maintain  a  former  bargain,  hove?er 
disadvantageous :  but  is  no  confirmation,  wherever  it  is  not  given  freely ;  as  if 
imder  distress  or  terror  or  apprehension  from  the  original  transaction,  thougb 
unfounded,  [p.  220.1 

Costs  given;  and  the  fund,  being  in  Court,  ordered  to  remain,  till  the  account; 
the  costs  to  come  out  of  the  balance,  if  any,  due  to  the  party,  as  far  as  it  would 
go,  [p.  221.] 

Lord  Litchfield  by  his  will,  dated  1774,  gave  to  Robert  Crowe 
a  legacy  of  lOOOZ.  payable  at  the  death  of  Lady  Litchfield ;  and  died 
in  1776 ;  Lady  Litchfield  being  then  sixty-nine  years  of  age.    Two 

(1)  See  Hic^  V.  Sffdenham,  1  Ch.  Ca.  202. 

(a)  In  the  Roman  law  b^  the  Macedonian  decree,  so  called  from  the  name  of 
the  usurer  who  gave  occasion  to  it,  all  obligations  of  sons,  contracted  by  the  loon 
of  money,  while  they  were  living  in  subjection  to  the  paternal  authority  and  juris- 
diction, were  declared  null  without  distinction.  It  is  upon  similar  principles  that 
post  obit  bonds,  and  proceedings  like  those  in  the  present  case  are  set  aside  whea 
made  by  heirs  and  expectants.  See  1  Stoiy,  Eq.  Juris.  §  341,  342.  Mr.  CSiief 
Justice  Parsons  held  that  even  at  law  such  securities  could  be  relieved  against 
Boynttm  v.  Hubbard,  7  Mass.  112;  ^fde  v.  fFMte,  8  Sun.  524;  Kmg  v.  Uamld, 
2  Mylne  &  Keen,  474.  The  other  points  of  the  principal  case  Bie  sustained  by 
many  authorities,  which  see  in  1  Story,  Eq.  Juris.  §  .34.5  and  notes. 
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or  three  months  after  his  death  Ballard  was  applied  to  by  Doctor 
Sealy,  Crowe's  tutor,  and  soon  afterwards  by  Crowe  himself,  theii 
in  France,  to  raise  money  for  him  by  the  sale  of  this  legacy ;  which 
Ballard  midertook  to  do ;  and  soon  afterwards  represented,  that  he 
could  not  get  any  person  to  give  more  for  it  than  350/.  to  which 
terms  Crowe,  being  in  great  distress,  agreed;  and  accordingly 
executed  an  assignment  of  the  legacy  to  Toft  in  September,  1777, 
and  acoNrding  to*  the  answer  310/.  was  actually  Advanced  by  the 
Defendant  (though  he  represented  Toft  as  the  purchaser)  in  different 
payments  by  small  sums,  some  to  Crowe's  order,  some  to  those  of 
his  brother,  and  some  to  Doctor  Sealy,  all  between  October,  1777, 
and  March,  1778.  Out  of  this  sum  49/.  was  disputed ;  the  Defend- 
ant representing  it  to  have  been  paid  to  Sealy ;  which  was  denied. 
In  1780,  when  Lady  Litchfield  was  seventy-two,  and  was  considered 
as  d]ring,  Crowe  applied  to  Ballard  for  the  purpose  of  re-purchasing 
this  legacy,  and  then  found,  that  he  was  the  real  purchaser,  and  that 
Toft  was  only  his  trustee.  Ballard  agreed  to  this  proposal  upon 
condition,  that  Crowe  and  his  brother  would  enter  into  a  post  obit 
bond  to  pay  him  the  sum  of  1800/.  three  months  after  the  death  of 
their  father,  then  aged  sixty-three.  They  consented ;  and  such  bond 
was  accordingly  given ;  reciting,  that  it  was  in  consideration  of  a 
debt  of  900/.  Soon  after  the  death  of  the  father  in  1782  a  new 
bond  for  that  sum  with  5  per  cent  interest  was  entered  into  by  them 
upon  the  application  of  Ballard.  This  bond  was  really  executed  in 
1783,  but  was  ante-dated.  In  1787  Crowe  and  his  brother  offered 
to  pay  Ballard  the  money  originally  due  with  interest ;  which  he 
refused ;  and  brought  an  action  on  the  bond ;  upon  which  in  May, 
1778,  the  bill  was  filed ;  praying,  that  an  account  might  be  taken 
between  Plaintiff  and  Defendant  of  money  paid  by  the  latter  to 
Robert  Crowe  or  to  his  order,  and  that  upon  payment  of  the  money 
appearing  to  be  due,  the  Defendant  might  be  decreed  to 
deliver  *up  the  bond;  and  for  an  injunction  to  restrain  [  *216  ] 
him  suing  on  the  bond. 

SoUcitar  General,  [Sir  John  Scott],  Mr.  Lloyd  and  Mr.  King,  for 
Plaintiff.  If  it  remained  upon  the  first  part  of  the  case,  upon  the 
authorities  the  original  transaction  could  not  have  stood.  Every 
thing  occurred  here,  which  occurred  in  those  cases,  in  which  trans- 
actions of  this  nature  have  been  set  aside.  Crowe  was  a  young  heir 
in  the  power  of  his  fether,  and  was  in  such  necessity,  as  to  be 
obliged  to  beg  Ballard  to  advance  10  guineas  to  him ;  which  was 
the  first  sum  advanced.  The  bond  fails  in  its  recital  of  the  debt  of 
900/.  which  was  only  a  color.  It  is  a  sale  by  a  young  heir  during 
the  life  of  his  ancestor ;  and  there  is  no  authority,  where  such  a 
transaction  has  stood  (1).  If  it  rested  upon  that  alone,  it  ought  to  be 
set  aside.  The  only  argument,  that  can  be  urged,  is,  that  the  last 
bond  in  1782,  and  payment  of  interest  for  four  years,  are  a  confir- 
mation of  the  original  transaction.     This  Court  has  decided,  that 

(1)  2  Ves.  549. 
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such  transactions  have  stood  upon  a  confirmation ;  but  there  is  no 
case  for  that,  where  the  party  was  in  the  power  of  the  man,  to 
whom  he  makes  it,  and  was  in  distress  at  the  time.  Jjord  Chester- 
field  V.  Jansen  (1)  is  the  leading  case  upon  the  subject ;  where  it  is 
said,  that  if  the  distress  is  continued,  it  is  only  double  hatching  the 
original  fraud,  and  a  continuation  of  it ;  and  it  appears  here,  that  at 
the  time  of  giving  this  second  bond  the  PlaintiiT  was  in  the  same 
distress,  as  when  the  first  was  given.  There  was  no  sufficient  time 
allowed  to  inform  himself  of  the  particulars  of  the  transaction.  De- 
fendant admits,  that  in  a  decent  time  after  the  fother's  death  he 
wrote  to  him  to  come  to  town.  The  bond  bears  date  the  very  day 
after  the  father's  death  in  1782 ;  but  it  was  ante-dated ;  for  it  was 
not  executed  till  one  or  two  months  afterwards,  in  1783 ;  and  the 
first  application  came  fi'om  the  Defendant ;  who  admits,  that  upon 
hearing  of  the  father^s  death  he  sent  to  the  Plaintiflf  to  come  to 
town ;  and,  if  he  had  refused,  he  was  totally  in  the  other^s  power. 
In  Chesterfield  v.  Jansen,  Mr.  Spencer,  being  thirty  years  old,  a 
man  of  great  fortune,  who  made  the  first  application,  there  being 
none  from  the  Bankers  to  him,  and  who  was  out  of  their  power,  and 
the  lady,  from  whom  he  had  the  fortune,  being  dead,  and 
[  *217  ]  he  being  perfectiy  well  *  acquainted  with  all  the  circum- 
stances, and  the  probabiUty  of  his  being  relieved  by  an 
application  to  this  Court,  under  all  these  circumstances  confirmed 
the  transaction.  Cole  v.  Gibbons,  3  P.  Will.  290,  was  also  a  case 
of  strong  confirmation.  Curwyn  v.  Milner,  19th  June,  1731,  3  P. 
Will.  293,  note,  mentioned  in  Chesterfield  v.  Jansen:  an  heir  bor- 
rowed 600Z.  and  was  relieved  even  after  payment  of  the  money, 
because  afraid  of  an  execution.  Crowe  to  the  last  was  not  informed, 
that  the  49Z.  charged  in  Ballard's  account  as  part  of  the  transaction, 
was  not  paid ;  there  is  no  evidence  by  Ballard  of  these  payments 
having  been  made ;  and,  if  that  was  not  paid,  it  was  a  fraud  upon 
Crowe.  In  the  letter  of  the  9th  of  February,  1788,  Ballard  states, 
that  at  that  time  he  had  overpaid  any  demand,  Crowe  had  upon 
him ;  which,  compared  with  this  item,  shows,  it  never  was  paid ;  for 
this  item  is  after  that  letter ;  in  the  next  month  he  put  it  down  to 
make  up  the  sum.  In  the  late  case  of  Norris  v.  Ross,  1779,  Norris, 
heir  of  Admiral  Norris,  being  in  distress,  in  1768,  in  order  to  raise 
2000/.  granted  an  annuity  of  436/.  to  commence  upon  the  death  of 
the  father ;  who  died  the  same  year ;  after  he  came  into  possession 
of  the  estate,  being  pressed  to  pay  this,  and  being  then  in  affluent 
circumstances,  he  mortgaged  for  the  market  price  of  the  annuity 
granted.  He  submitted  to  it  to  1775 ;  and  then  brought  his  bill; 
and  the  Court  relieved  him  notwithstanding  the  mortgage,  and  that 
he  had  rested  upon  it  so  long ;  and  set  aside  the  mortgage  upon 
payment  of  the  2000Z.  and  there  it  was  not  so  unconscientious  a 
bargain  as  thi^.  The  confirmation  therefore  is  not  in  a  better  con- 
dition than  the  original  transaction. 

(1)  1  Atk.  301 ;  2  Yes.  125.    See  Morse  v.  Royal,  post,  vol.  xii.  355. 
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Mr.  Mansfield  and  Mr.  Scafe,  for  the  defendant.     It  is  not  now 
a  question,  what  would  be  the  proper  justice  between  the  parties,  if 
it  had  stood  upon  the  original  transaction  without  any  thing  inter- 
vening to  alter  or  confirm  it.     As  to  the  price  of  this,  accoi*ding  to 
the  calculation  of  the  actuary  of  an  insurance  office  it  was  calculated 
with  compound  interest,  as  they  always  do  ;  but  no  witness  offers 
to  say,  he  would  have  given  more  than  350^.  for  it.     The  case  then 
is,  that  in  1777  Robert  Crowe  by  means  of  his  tutor  employs  Bal- 
lard to  raise  money  for  him  by  the  sale  of  this  legacy,  which  was 
completed  for  3502.     In  1780,  when  Lady  Litchfield  was  under- 
stood to  be  dying,  and  when  consequently  it  was  worth  very  near  its 
fiill  value,  he  desired  to  redeem  it ;  the  treaty  for  the  re- 
demption was  upon  *  the  ground  of  a  bond  for  money  not  [  *  218  ] 
absolutely  after  the  death  of  the  father,  (though  the  cal- 
culation of  the  price  is,  as  if  it  was  so)  but  in  case  either  son  should 
survive  him.     This  ought  to  be  taken  into  the  valuation ;  which 
should  not  be  of  so  much  money  to  be  paid  in  all  events,  but  sub- 
ject to  the  contingency  of  both  sons  dying  before  the  father.     Be- 
sides it  was  calculated,  not  upon  the  idea  of  Lady  Litchfield's  having 
been  in  1780  very  near  her  death,  which  happened  soon  afterwards ; 
but  upon  her  age  of  seventy-two^  as  a  good  Ufe.     The  last  deed  in 
October,  1782,  (it  does  not  appear  how  soon  after  the  father's  death) 
is  not  pretended  to  have  been  prepared  by  the  defendant.     Robert 
Crowe  was  then  twenty-seven  years  of  age.     The  debt  of  900/.  is 
of  no  consequence  as  to  the  present  dispute ;  as,  if  the  payment 
was  to  be  postponed,  he  might  take  an  additional  sum  for  interest ; 
but  if  not,  it  is  only  a  reason,  why  less  should  be  paid,  but  no  ground 
for  the  relief  prayed.     Crowe  represented  himself  to  be  indefeasi- 
bly  entitled  after  the  death  of  his  father  to  an  estate  of  3000/.  a 
year.     Then  at  the  age  of  twenty-seven,  without  any  threat,  diffi- 
culty or  embarrassment,  but  because  it  was  more  convenient  to  him 
to  postpone  payment,  he  gave  this  bond ;  paid  interest  upon  it  for 
four  years ;  and  did  not  quarrel  with  it  for  five  years  afterwards.     If 
this  is  not  good,  no  period  can  be  fixed  to  transactions  of  this  kind. 
The  cases  do  not  apply.     In  Chesterfield  v.  JanseUy  after  confirma- 
tion all  right  to  impeach  the  transaction  was  held  to  be  gone.     Our- 
vryn  v.  MUner  was  the  case  of  a  man  either  in  execution,  or  under 
immediate  dread  of  it.     In  Narris  v.  Ross  it  was  understood,  that 
during  the  whole  time  the  person  was  dealing  with  him,  who  had 
got  security,  he  was  in  extreme  distress.     There  is  no  proof  of  im- 
position upon  Crowe  as  to  the  payment  of  any  part  of  this  money. 
It  is  sworn  by  Ballard,  that  he  paid  this  sum  short  of  the  49/.  in  the 
manner  stated  in  the  answer,  and  that  that  sum  was  paid  at  several 
times  to  Sealy  ;  who  only  swears,  he  does  not  remember  receiving 
that,  and  that  he  thinks  he  should,  if  he  had  received  it.     The  other 
swears  positively.     Ballard  has  sworn,  that  he  applied  to  two  persons 
who  would  neither  of  them  procure  the  money ;  and  he  was  re- 
strained from  putting  it  up  publicly  by  Crowe ;  who  desired  it  might 
be  as  private  as  possible,  lest  his  father  should  hear  of  it.     Crowe 
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has  received  the  legacy,  and  this  350/.  with  interest  fircMn  1777  to 
1782 ;  which  makes  the  consideration.     The  application  to  Ballard 

was  to  raise  the  money  either  upon  this  legacy,  ot  the  es- 
[  *  219  ]  tate  he  should  have  from  *  his  father.     He  told  Toft,  when 

he  offered  it  to  him,  that  he  was  awkwardly  situated  about 
it ;  as  Crowe  was  in  want  of  the  money  to  return  to  France  imme- 
diately ;  and  depended  upon  it ;  and  therefore  he  apprehended,  if 
he  could  not  get  any  one  to  advance  it,  he  must  let  him  have  it 
himself,  and  if  so,  some  dispute  might  arise,  if  he  did  not  give  eb 
much,  as  it  might  be  worth  in  Crowe's  estimation ;  upon  which  Toft 
advised  him  to  purchase  it  himself  by  way  of  a  trust ;  and  offered 
his  name  for  that  purpose.  Crowe,  when  he  wanted  to  repurchase 
it,  offered  the  post  obit  bond  for  2000/.,  which  Defendant  thought 
too  much,  and  refused. 

Lord  Chancellor  [Thurlow.]  The  case  lies  in  a  very  narrow 
compass.  «A  young  man,  under  a  tutor,  paid  by  his  fether  100/.  a 
year,  and  himself  cdlowed  200/.  a  year  by  his  father,  falls  into  dis- 
tress ;  and  applies  to  Ballard  to  raise  money.  The  only  fund,  he 
could  propose  for  that  purpose,  was  this  legacy,  payable  at  the  death 
of  Lady  Litchfield,  then  69.  He  applies  to  Ballard  to  get  this  dis- 
posed of;  who  undertakes  to  sell,  for  him;  and  now  pretends,  he 
took  pains  for  that  purpose.  In  his  answer,  which  is  better  drawn 
than  his  depositions,  he  lets  that  fall  in  general  expressions  ;  but  by 
the  evidence  it  appears,  that  he  represented  it  to  Browne,  whom  he 
employed  to  find  a  purchaser,  as  a  very  hazardous  adventure. 
Browne  then  goes  round  with  these  instructions ;  and  all,  he  gets 
from  those,  he  applies  to,  is,  that  it  is  very  hazardous,  and  they  will 
not  engage  in  it.  Under  that  notion  of  hazard  all  the  persons,  he 
applies  to,  refuse  to  take  any  share  in  it ;  and  then  he  buys  it  him- 
self. If  this  Court  does  not  keep  up  the  tenor  of  its  rule  of  protec- 
tion in  these  cases,  the  consequence  of  going  half  way  is  only 
making  them  pay  for  cheating  it.  Here  he  bought  it  at  a  price  so 
outrageously  low,  that  it  deserves  no  other  name  than  that  of  a  rank 
fraud.  (1).  You  cannot  talk  of  the  computation  being  that  of 
compound  interest ;  it  must  be  so,  and  that  is  the  rate,  at  which  it 
would  be  sold,  if  sold  fairly  ;  and  the  difference  of  the  price  of  its 
real  value  and  that  given  is  the  difference,  which  the  danger  of  its 
being  set  aside  in  a  Court  of  Justice  imposes.  For  the  same  reason 
he  did  not  mention,  that  he  had  himself  bought  it.  As  to  the  money 
he  did  advance,  I  do  not  know  what  to  say  to  it,  whether  he  did 
advance  it  or  not,  or  whether  by  the  order  of  Crowe  or  not  The 
whole  is  but  310/.  including  the  49/.  the  payment  of  which  is  denied 

by  Sealy ;  consequently  there  is  40/.  of  it,  which  he  never 
[  *  220  ]  pretended  to  have  advanced,  and  49/.  the  payment  of 

which  is  contradicted ;  and  the  manner,  in  which  he  ad- 
vanced it,  renders  it  as  griping  and  as  pressing  a  transaction  as 

m  Post,  vol.  viii.  137,  and  the  note ;  UndarkUl  v.  Hmcoodj  MorUodt  v.  Bvlkr, 
X.  309,292;  WhaOey  v.  HludUy,  1  Mer.  436 ;  (Wwer  v.  CoiiH,  8  Price,  127. 
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possible.  Then,  while  the  father  was  alive,  he  got  the  two  sons  into 
a  post  obit  bond,  of  which  the  whole  consideration  is  that,  I  have 
mentioned.  Then  as  to  the  confirmation ;  I  have  attended  formerly 
to  the  reason  of  that  word  "  confirmation ; "  and  have  been  at  a  loss 
for  the  principle,  upon  which  the  Courts  have  spoken  of  such  trans- 
actions as  these,  subsequent  to  the  demand  arising,  as  a  confirma- 
tion. I  know,  if  a  gentleman  of  honor  and  fortune  feels  himself 
bound  in  honor  by  the  circumstances  of  a  bargain,  however  disad- 
vantageous, not  to  rescind  it,  and,  knowing  the  case,  declares,  when 
of  full  age,  not  under  the  terror  of  distress,  that  he  thinks  proper  to 
give  a  new  bond;  the  circumstance  of  an  honorary  engagement, 
attended  with  money  actually  advanced,  is  sufllicient  to  maintain  the  • 
possessor  of  the  new  bond.  But  if  a  man  gives  a  new  bond  under 
an  idea,  that  the  old  one  may  be  enforced  against  him,  at  what  time 
ia  that  a  confirmation  ?  If  he  was  poor,  or  distressed,  or  under  an 
influence  of  terror,  it  was  not  a  confirmation ;  why  not  ?  Because 
he  was  not  in  a  situation  to  be  master  of  himself.  If  he  does  not 
appear  to  have  been  delivered  from  that  specific  apprehension,  he 
was  still  acting  under  the  influence  of  that  supposition,  which  has 
no  existence  in  fact,  and  which  only  drives  him  to  doubk-hatch  the 
fraud,  a  quaint  expression,  which  I  do  not.  go  upon.  What  I  go 
upon  is,  that  the  second  bond  was  not  given  freely,  but  upon  a  con- 
sideration, that  in  his  mind  carried  with  it  a  value,  it  ought  not,  and 
was  derived  from  a  fi^udulent  consideration,  (a).  The  case  men- 
tioned by  Mr.  King,  the  circumstances  of  which  I  do  not  pretend  to 
recollect  well,  might  have  gone  upon  an  argument  like  this.  Norris 
was  tenant  in  tail ;  and  was  for  a  long  time  in  aflSuent  circum- 
stances ;  and  ruined  himself  long  subsequent  to  this ;  and  therefore 
there  was  no  impression  to  induce  him  to.  pay  the  interest,  but  that 
he  had  got  himself  into  a  situation,  from  which  he  did  not  know 
how  to  relieve  himself.  Therefore  all  these  deeds  must  be  set 
aside  ;  and  an  account  taken ;  and  what  appears  due  upon  the  ac- 
count to  the  Plaintifi*  must  be  paid  to  the  Plaintifi*;  and 
what  to  the  Defendant,  must  be  •  paid  to  the  Defendant ;  [  *  221  ] 
and  the  Defendant  must  pay  the  costs. 

It  was  stated  at  the  bar,  that  the  money  due  on  the  bond  was  in 
Court. 

Lord  Chancellor.  Let  it  stay  in  Court  therefore,  till  the  ac- 
count is  taken ;  and  if  there  is  any  balance  coming  to  the  defendant, 
deduct  the  costs  from  that,  as  far  as  it  will  gb,  and  he  must  pay  the 
rest  besides  (1).  

1.  Another  note  of  this  case  (besides  that  in  3  Brown,  117,  referred  to  by  Mr. 
Vesey )  may  be  found  in  2  Cox,  253. 

2.  Thoogh,  under  ordinary  circumstances,  even  a  considerable  inadequacy  of 


(a)  See  1  Stoiy,  Eq.  Juris.  §  345  and  notes. 
(1)^      •  '  


Purchase  of  a  reversion  not  set  aside  after  the  event  for  undervalue,  there 
being  no  fraud :  JVtdwls  v.  Gauid,  2  Ves.  422.  See  /^  v.  CaUlovdy  1  Ves.  122 ; 
Posty  Ptaaxk  v.  EvamSj  vol.  xvL  512,  and  the  note,  p.  518.    Upon  fraud  and  con- 
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Sice  will  not. vitiate  a  sale,  (Burrowes  v.  LodUj  10  Ves.  474 ;  SmUh  t.  SMIb,  2 
ad.  92 ;  Ord  v.  JVbe2,  5  Mad.  440,)  still,  the  inadequacy  may  be  so  gross  as,  of 
itself,  plainly  to  demonstrate  fraud :  Darbu  v.  SingleUm,  Wightwick,  29 ;  CoUt  v. 
TrtcoUdcky  9  Ves.  246;  SHlwdl  ▼.  fftUSns,  Jacob's  Rep.  282;  MWamara  v. 
Brwmiy  2  Ball  Sl  Beat  8 :  and  where,  as  in  the  principal  case,  the  purchaser  is 
the  a^ent  of  the  vendor,  the  adequacy  of  the  consideration  will  be  more  jealously 
scrutmized.  Peacock  v.  Evans^  16  Ves.  517 ;  Lowther  v.  Lowtherj  13  Yes.  1(13. 
An  agent,  subject  to  a  strict  investigation  of  the  transaction  in  Equity,  may,  as  it 
has  been  held  in  modem  cases,  buy  from  his  principal ;  if  the  latter,  being  folly 
informed  who  is  the  real  purcluifier,  and  laboring  under  no  influence  or  deception, 
is  willing  to  sell  to  him:  Mone  v.  Royals  12  Yes.  373;  G^wm  v.  /eyu,  6  Ves. 
277:  bu^  it  cannot  be  suffered,  that  an  agent  should  contract  clandestmelv,  con- 
cealing the  fact  that  he  is  the  proposed  vendee,  and  fixingthe  price  which  he  is 
himself  to  ptLV.  fFoodhouae  v.  J^uredith,  1  Jac.  ^  Walk.  222;  Juord  Harduukt  v. 
Vemoiu,  14  Y  es.  507.  And,  whenever  a  fair  judicial  doubt  exists,  whether  the 
party  has  not  availed  himself  of  the  opportunities  of  a  confidential  situation,  in  or- 
der to  obtain  some  selfish  advantage ;  it  would  be  too  dangerous,  considering  the 
relation  between  the  parties,  to  allow  a  transaction  of  that  suspicious  nature  to 
stand.  Lady  Ormond  v.  Hutchinson^  16  Ves.  107 ;  Huguenin  v.  Batdey^  14  Ves. 
299 ;  OUotr  v.  Cowty  8  Price,  161,  164.  For,  in  order  to  set  aside  a  purchase  at 
an  undervalue,  made  bv  an  agent  from  his  employer,  it  is  not  necessary  that  fraud, 
in  the  broad  sense  of  the  word,  should  be  proved ;  it  is  enough  if  that  constructive 
fraud,  upon  which  a  Court  of  Equity  acts  and  grants  relief  be  established.  Medr 
IkoU  V.  O^Donndlj  1  Ball  &  Beat  165. 

3.  If  an  affent,  by  misrepresentation  and  abuse  of  confidence,  obtain  a  giant 
firom  his  employer,  such  grant  will  be  set  aside,  not  only  as  against  the  grantee, 
but  as  against  a  purchaser  for  valuable  consideration  firom  him,  provided  such 
purchaser  had  notice  of  the  facts :  and  although  the  agent  procure  a  fruther  con- 
veyance, subsequently  to  the  grant,  but  whilst  the  fiduciary  relation  between  him 
and  his  employer  continues  to  subsist,  and  the  grantor  remains  in  ignorance  of  bis 
rights,  or  not  in  a  situation  to  maintain  them ;  such  subsequent  transaction  is 
merely,  a  continuation  of  tlie  fruud, — and  not  a  confirmation ;  to  make  it  available 
as  such,  it  must  be  shown,  that  the  ffrantor  knew  the  transaction,  which  he  was 
confirming,  to  be  impeachable ;  and  that,  with  this  knowledge,  he  freely  and  soon- 
taneously  executed  the  deed :  Lord  Chestafidd  v.  Jansen^  2  Ves.  Sen.  146;  thm- 
bar  V  Fredmnickj  2  Ball.  &  Beat  314 :  for  one  fraudulent  or  illegal  deed  cannot 
set  up  another.  Roche  v.  ^Bricnj  1  Ball  &  Beat  340.  And,  in  considering 
whether  an  agent  can  be  allowed  to  avail  himself  of  anv  advantageous  transac- 
tion with  his  employer,  it  will  be  necessary  to  ascertain  clearly,  not  oidy  that  such 
transaction  was,  on  the  part  of  the  employer,  the  pure,  uninfluenced,  well-under- 
stood result  of  his  own  judgment,  guided  by  a  frill  knowledge  of  the  nature,  and 
all  the  effects  and  consequences,  of  the  transaction,  which  it  Was  the  duty  of  the 
agent  to  communicate;  (Harrie  v.  Tremenheerty  15  Ves.  40;)  but  a  farther  ques- 
tion will  still  remain,  (not  merely  whether  the  employer  clearly  knew  what  he 
was  doing,  but)  how  that  intention  was  produced  ?  wifli  reference  to  which  the 
pecuniaiT  circumstances  and  dealings  between  the  parties  must  be  attended  to. 
Huguenin  v.  Baaely,  14  Ves.  300. 

4.  But,  though  it  is  settled,  that  acquiescence  ought  not  to  be  imputed,  so  long 
as  the  same  cucumstanccs  of  undue  influence  on  one  side,  and  distress  on  the 
other,  in  which  the  oppression  commenced,  continue  to  operate ;  Pureed  v.  Mac- 
nametroy  14  Ves.  106, 121 ;  and  that,  where  an  unreasonable  contract,  or  even  con- 
veyance, has  been  extorted  from  a  party  in  distressed  circumstances,  his  tacit 
submission,  during  the  continuance  of  the  same  distress  which  pressed  him  to 
enter  into  the  contract,  nay,  liis  formal  confirmation  stands  for  nothing ;  since  it 

firmation  generally,  see  jfost,  IVharton  v.  May^  v.  27 ;  Morge  v.  Royal,  xii.  355 ; 
Lady  Ormond  v.  Hutchinaon,  xiii.  47,  xvi.  94 ;  Purcdl  v.  M^J^amarOy  Pidxtt  v. 
Loggon,  Huguenin  v.  Baseleyj  xiv.  91,  215,  273;  Say  v.  Barwicky  1  Ves.  &  Bea. 
19.5 ;  Roche  v.  O'Brien,  1  Ball  &  Beat  a% ;  Smyth  v.  Smyth,  2  Madd.  75 ;  Gr\ffiht 
v.  RoUnSy  3  Madd.  191 ;  Taylor  v.  06ec,  3  Price,  83 ;  Oliver  v.  ComH,  8  Price, 
127.  As  to  abuse  of  confidence  in  various  relations,  see  Wright  v.  Proud,  pody 
xiii.  1*30,  and  the  note,  in  page  137. 
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is  only  when  he  is  relieved  from  this  distress  that  he  can  be  expected  to  resist  the 
oppression :  GowUmd  v.  Dt  Farioy  17  Yes.  25 ;  •^ward  v.  KeameVj  2  Ball  & 
Beat  477 ;  Wood  v.  Doumes,  18  Yes.  128 :  still,  mere  general  einbarrasement, 
having*  no  reference  to  any  fraud  with  respect  to  the  particular  contract  complain- 
ed of,  is  not  a  circumstance  upon  which  a  Court  can  act,  to  set  aside,  after  a  long 
lapse  of  time,  conveyances  deliberately  executed.  If  this  were  the  practice, 
there  would  be  an  end  of  all  limitations  of  suits,  in  the  cases  of  distressed  per- 
sons ;  and  all  property  would  be  thrown  into  conflision.  Hovenden  v.  Lord  An- 
nedeyj  2  Sch.  &  Let.  639 ;  Chregory  v.  Gregory^  Coop.  205.  However,  though 
long  delay,  in  bringing  forward  even  the  justest  claims,  may,  in  many  cases,  bar 
the  title  to  relief;  it  will  yet  be  very  difficult,  to  say  no  more,  for  a  confidential 
affent  to  set  up  any  available  defence,  bounded  on  the  imputed  UkHcs  of  his  em- 
ployer, whose  negligence  (so  long  as  the  relation  between  them  continues)  it  is 
the  agent!s  duty  to  guard  against  in  aU  his  transactions,  and  more  particularly  as 
to  those  in  which  he,  the  a^nt,  is  concerned.  Length  of  time  weighs  less  in  such 
a  case  than  in  any  other.  Beaumont  v.  BovUhuy  5  Yes.  492, 494 ;  a.  C.  on  appeal, 
7  Yes.  609 ;  Earl  of  Hanhmcke  v.  Femon,  14  Yes.  511.  See,  post,  note  2,  to 
Jmus  V.  TuhervUUj  2  Y.  11. 

5.  The  avoidance  of  a  contract,  upon  the  ground  that  advantage  has  been  taken 
of  distress,  is  an  equitable  doctrine  which,  it  h^  been  frequently  declared,  is  of 
difficult  application.  But  that  an  expectant  heur,  who  has  been  dealing  for  his 
expedaney  during  his  father's  life,  is  entitled  to  relief,  is  unquestionable :  to  that 
class  of  persons  the  Court  of  Chancery  seems  to  have  extended  a  degree  of  protec- 
tion, approaching  nearly  to  an  incapacity  to  bind  themselves  by  any  contract 
Peaoodt  v.  Ewtns,  16  Yes.  514 ;  Marsack  v.  Reeves,  6  Mad.  109 ;  Gwynnt  v.  Hear 
ton,  1  Brown,  9.  And,  although  a  sale  by  an  expectant  heir  of  a  reversion  (which 
IB  as  much  property  as  an  estate  in  possession)  may,  perhaps,  be  supported,  not 
only  if  the  property  be  sold  openly  by  public  auction,  and  such  pretended  sale  be 
not  used  merely  to  cover  a  pnvate  bargain;  but  even  if  the  sale  were  privately, 
but  fiurly,  transacted :  SheUmf  v.  JVash,  3  Mad.  236 ;  Headtn  v.  Rosher,  1  M'Clel. 
&  Younge,  91 :  yet,  if  the  pairticulars  of  an  auction  sale  disclose,  that  the  vendor 
is  a  voung  man  about  to  raise  money  on  post  oJnt  bonds,  payable  at  the  death  of 
his  mther ;  and  that  the  sale  is  to  take  place  without  a  reserve  of  any  bidding  on 
the  part  of  the  vendor;  a  sale  by  auction,  under  such  circumstances,  does  not  af- 
ford fair  evidence  of  the  market  price,  and  such  a  vendor  must  be  considered,  in 
some  degree,  as  in  the  power  of  those  who  deal  with  him.  Fox  v.  Wright^  6 
Mad.  112. 

6.  The  principle  upon  which  Equity  will  relieve  reversioners  from  disadvanta- 
geous bargains  is,  that  persons,  who  are  treating  even  for  vested  reversions,  axe 
held  to  be  so  exposed  to  imposition  and  hard  terms,  that  it  is  a  fit  rule  of  policy 
to  impose  upon  all  who  deal  with  reversioners  the  onus  of  proving  they  paid  a 
lair  price ;  or  otherwise  to  set  aside  their  bargains,  and  compel  a  rcconvevance  of 
the  property  purchased.  And,  although  the  soundness  of  this  principle  has  been 
questioned,  (nood  v.  Mrey,  3  Mad.  422,)  the  rule  seems,  by  a  series  of  deci- 
sions, to  be  established.  Goidand  v.  Dt  Faria,  17  Yes.  24.  A  forliori,  where  a 
person  has  dealt  with  an  heir  apparent,  for  interests  not  vested,  but  wliich  consti- 
tuted a  bare  expectancy,  it  does  not  rest  with  the  heir  to  show,  that  the  bargain 
was  unreasonable  and  improvident ;  but  it  lies  on  the  other  parQr  to  show  that  it 
was  reasonable.  Davis  v.  The  Duke  of  MarOwrough,  2  Swanst  139.  See  1 
Hovenden  on  Frauds,  497,  501,  where  the  topics  last  adverted  to  are  discussed, 
and  whence  the  substance  of  the  greater  part  of  the  two  concluding  paragraphs 
of  this  note  has  been  extracted. 
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CALCRAFT  v.  ROEBUCK. 

[1790,  July  14.] 

AeREEH£NTS  foT  Sale  of  an  estate,  especially  if  by  auction,  depend  on  the  bona 
JUks  of  the  transaction ;  therefore  trifling  errors  in  the  description  are  not  ma- 
terial Advertisement  of  an  estate  for  Mle  by  auction  described  it  all  as  free- 
hold, thouffh  a  small  part  was  held  at  will :  After  execution  of  articles  a  treaty 
for  an  exchange  of  that  part  took  place ;  pending  which,  at  the  time  appointed 
for  completing  the  purchase  purchaser  took  possession  forcibly ;  but  proceeded 
in  the  ^aty  afterwards,  till  he  finally  refused  to  agree  to  the  purchase :  On 
bill  of  vendor  purchase-money  decreed  to  be  paid  with  4  oar  cmL  from  the 
time  it  ought ;  but  inquiry  directed  as  to  what  ought  to  have  been  the  compen- 
sation at  mat  time  for  the  part  not  fireehold,  that,  with  the  out-going  to  be  de- 
ducted.(a) 

Arbitrator  is  not  to  consider  himself  agent  for  the  person,  who  appoints  him,  [p.  2d&] 

In  May  1788  Calcraft  by  a  printed  particular  advertised  a  freehold 
estate  to  be  sold  by  auction,  consisting  of  about  one  hundred  and 
eighty-six  acres ;  forty-five  of  which  were  described  to  be  a  compact 
farm,  and  the  rest  a  park.  They  were  sold  accordingly,  and  arti- 
cles of  agreement  signed  for  18,000  guineas  to  the  Defendant  by 
Christie,  the  auctioneer.  After  the  sale  it  appeared,  that  about  two 
acres  in  or  near  the  centre  of  the  park  were  not  freehold,  but  lease- 
hold, and,  the  lease  having  expired,  were  at  the  time  of  the  sale  on- 
ly held  from  year  to  year.  An  exchange  was  afterwards  set  on 
foot  of  these  two  acres  for  two  and  three  quarters  belonging  to  Bai- 
ley, which  Calcraft  was  to  procure  instead  of  them.  At  Michael- 
mas 1788,  when  the  purchase  was  to  have  been  completed.  Roebuck 
made  a  forcible  entry ;  after  which  event  the  treaty  for  the  exchange 
was  proceeded  in ;  but  afterwards  he  refused  to  agree  to  the  pur- 
chase, unless  a  compensation  of  1000/  was  made  to  him  for  these 
two  acres,  and  for  a  deficiency  of  five  acres,  which  Phdntifr  repre- 
sented as  a  marsh,  and  Defendant  as  mere  mud  lying  between  the 
river  and  a  place  called  the  Sea  Wall,  and  that  it  was  overflowed  at 
spring  tides,  and  frequently  at  other  times.  There  was  evidence  on 
both  sides  as  to  this.  He  made  another  objection  as  to  four  cottages, 
which  he  contended  were  to  be  a  part  of  the  purchase ;  and  he  also 
objected,  that  the  farm  could  not  be  called  a  compact  farm,  the  five 
'  acres  mentioned  before,  (and  which  PlaintiiT  consider- 
[  *  222  ]  ed  as  part  of  the  *  farm)  were  separated  from  the  rest 
An  arbitration  took  place ;  and,  having  proceeded  as 

(a)  If  the  circunstances  of  the  quality  or  quantity  of  land  are  not  correctly 
described,  and  the  misdescription  is  not  very  material,  and  admits  of  complete 
compensation,  Courts  of  Equity  will  decree  a  specific  performance.  In  all  such 
cases  they  look  to  tlie  substance  of  the  contract,  and  do  not  allow  small  matters 
of  variance  to  interfere  with  the  manifest  intention  of  the  parties ;  and  especially 
where  full  compensation  can  be  made  to  the  party  on  account  of  any  false  or 
erroneous  description.  See  2  Story,  Eq.  Juris.  777,  and  the  cases  cited,  ftng*  v. 
Bardeau^  6  Johns.  Ch.  38 ;  Hanbury  v.  Liid^fiM,  Mylne  &  Keen,  629.  But  tri- 
fling errors  in  a  description  are  not  material.  See  anUy  p.  210,  note  (a)  to  Calver- 
ley  V.  muianu,  and  p.  60,  note  (a)  to  Craven  v.  Tickell. 
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fiur  as  minutes  of  the  award,  went  off;  upon  which  the  biU  was  filed 
for  a  specific  perfonnance,  and  interest  of  the  purchase  money,  since 
it  ought  to  have  been  paid.    There  was  a  cross  bill  by  Roebuck. 

Sottcitor  General  [Sir  John  Scott]  and  Mr.  Lhydj  for  Plaintiff. 
There  is  nothing  in  the  printed  particular  relating  to  the  cottages ; 
and  one  witness  swears  they  were  not  intended  to  be  comprised  in 
the  estate  to  be  sold.  They  were  held  under  a  distinct  title  ;  and 
do  not  relate  to  the  rest  of  the  estate,  the  deficiency  in  quantity,  if 
any,  is  very  small.  The  farm  is  really  about  forty  acres ;  then  this 
b  like  many  cases  decided  in  this  Court,  where  a  small  diiSference  in 
quantity  is  not  attended  to ;  and  Defendant  ought  to  have  seen  to 
the  quantity.  As  to  the  objection,  that,  the  five  acres  being  sepa- 
rated bom  the  rest,  this  is  not  a  ccxnpact  fiurm,  one  witness  swears, 
he  held  the  farm  with  the  five  acres  twenty-two  years.  As  to  the  two 
acres  of  leasehold,  the  agreement  was  signed  in  May ;  in  June  an 
abstract  of  the  title  was  delivered ;  and  WUliams,  agent  for  the  Plain- 
tiff, says,  that  after  delivery  of  the  abstract  Defendant  often  called 
upqn  him  relative  to  the  tide ;  and  was  informed,  that  the  two  acres 
were  demised  by  Sir  Francis  Head.  The  agreement  was  confirmed 
by  his  subsequent  conduct ;  either  it  must  be  taken,  that  he  has  sub- 
mitted to  take  upon  himself  to  procure  the  exchange  with  Bailey ;  or, 
if  it  is  referred  to  the  Master,  it  ought  to  be  in  a  way,  that  the  Mas- 
ter may  take  into  conmderation,  at  what  price  the  freehold,  to  be 
taken  in  exchange,  might  h&ve  been  procured,  when  Roebuck  took 
possession  of  the  estate ;  and,  if  the  price  was  increased  by  his  de- 
&ult,  he  ought  to  have  no  compensation.  From  Bailey's  evidence 
it  appears,  Plaintiff  might,  at  the  time  this  agreement  was  entered 
bto,  have  purchased  the  freehold  of  these  premises  by  a  conveyance 
of  some  of  his  own,  which,  Bailey  says,  it  would  have  been  his  in- 
terest to  take,  as  more  valuable  to  him.  Defendant  knew  that,  be- 
fore he  todL  possession  ;  and,  knowing  that,  took  possession  forcibly 
against  the  will  of  the  Plaintiff;  who  had  the  means  of  negotiating 
tbit  with  effect  Down  to  the  arbitration  the  defendant  knew  that. 
Then  he  informed  Bailey,  he  was  determined  to  have  the  effect  of 
this  bai^n  from  Plaintiff;  and  therefore  Bailey  might  have  any 
thing  fircni  him,  he  pleased,  in  order  to  enable  Plaintiff  to  make  that 
bar^un  with  him.  By  keeping  possession  the  Defen- 
dant ^insisted,  he  had  a  right  to  the  benefit  of  this  con-  [  *  223  ] 
tract ;  that  he  had  a  right  to  call  upon  Plaintiff  to  exe- 
cute it  substantially  by  conveying  to  him  every  thing  he  could,  or  by 
making  him  a  compensation  for  the  rest ;  then  he  insists  upon  keep- 
ing the  estate,  and  yet  puts  it  out  of  Plaintiff's  power  to  give  hun 
the  property,  which  he  knew,  Bailey  was  wiUing  to  let  plaintiff  have. 

Attorney  General  [Sir  A.  Macdonald\j  Mr.  Mansfield^  and  Mr. 
BickardMy  for  the  defendant.  Though  there  is  nothing  in  the  particu- 
lar applicable  to  these  cottages,  yet  by  the  map  they  appear  to  be 
part  of  the  park.  They  were  held  out  so  to  the  world ;  and  some  of 
them  are  within  the  wall.  The  farm  represented  was  about  forty-five 
acres,  with  a  house  and  suitable  buildings.    To  make  up  this  they 

VOL.  1.  <l 
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speak  of  about  five  acres  of  maish  land  oocu]»ed  with  the  fiom ;  irot 
the  witnesses  for  Defendant  do  not  speak  of  any  five  acres,  except 
that  quantity  of  mud.  These  two  acres  lying  near  the  centre  of  the  ' 
park,  and  which  Plaintiff  had  no  right  to  convey,  might  be  made  very 
inconvenient  to  the  owner  of  the  park ;  as  buildings  might  be  erect- 
ed on  them  for  any  purpose,  the  most  noisome  and  offensive ;  there- 
fore he  ought  to  have  these  two  acres,  or  a  compensation  for  them. 
As  to  his  taking  possession,  he  swears,  he  took  it  under  the  author- 
ity of  Christie  the  auctioneer ;  but  that  act,  or  the  manner,  in  which 
it  was  done,  cannot  alter  his  claim  for  deficiency  or  misrepresenta- 
tion. It  is  said,  he  agreed  to  give  up  this  claim ;  but  it  is  sworn 
only,  that  he  expressed  himself  satisfied ;  perhaps  he  thought  there 
would  be  no  difficulty  in  obtaining  a  grant  in  fee  of  this  piece  of 
ground  in  exchange. 

Lord  Chancellor  [Thu&low].  This  agreement  to  waive  his  claim 
is  not  part  of  the  bill ;  as  it  ought  to  be,  if  they  meant  to  go  upon  it 

For  Defendant.  As  to  the  demand  of  interest,  by  his  bill  the 
Plaintiff  states,  that  there  were  many  judgments  against  him,  which, 
he  says,  were  not  satisfied  till  July,  1787  ;  and  it  is  now  in  proof, 
that  there  were  others  not  satisfied  till  Hilary  Tenn  last.  The  bill 
states,  that  they  occasioned  some  delay  in  the  proceedings,  till  they 
were  satisfied.  Defendant  was  ready  with  his  purchase- 
[  *  S24  ]  money ;  and  *  deposited  it  in  a  Bank ;  then  he  is  in  the 
case  of  a  purchaser,  in  treaty  with  a  man,  who  cannot  make 
a  good  title,  and  having  his  money  always  ready,  lying  dead ;  there- 
fore it  would  be  unreasonable,  that  he  should  pay  interest. 

Lord  Chancellor.  Every  consideration,  upon  which  these  agree- 
ments ought  to  be  executed,  must  depend  ui>on  the  bona  fides  of  the 
transaction  (1) ;  for  when  the  question  is  upon  the  selling  an  es- 
tate u[>on  articles,  particularly  by  auction,  it  is  impossible  that  all  the 
little  particulars  relative  to  the  quantity,  title,  situation,  &c.  should 
be  so  specifically  laid  down  as  not  to  call  for  some  allowance  and 
consideration,  when  the  bargain  comes  to  be  executed  ;  therefore 
the  question  is,  where  the  bona  fides  is,  what  is  the  extent  of  it,  and 
the  conclusion  upon  it.  In  May  1788  Calcraft  in  a  printed  particu- 
lar put  up  this  estate  to  sale,  describing  it  all  as  freehold,  and  about 
one  hundred  and  eighty-six  acres  ;  then  he  held  out,  cautiously  or 
incautiously,  but  incautiously  in  this  case,  where  part  of  it  was  not 
freehold,  an  offer  of  freehold  in  the  particular  situation  described ; 
and  therefore  disappointed  a  purchaser,  if  any  part  turned  out  to  be 
in'  the  situation  of  these  two  acres ;  for  the  whole,  except  forty-five 
acres,  was  pleasure  ground,  and  the  value  of  it  consequently  consist- 
ed in  the  arrangement,  &c.  It  was  bought  for  18,000  guineas.  In 
June  1788  it  was  understood,  that  these  two  acres  were  not  free- 
hold, and  not  only  that,  but  that  they  were  held  only  from  year  to 

(1)  Ab  to  misreppesentation,  see  wwf,  Cadman  v.  Homer,  vol.  xviii.  10 ;  I^"*^"^ 
V.  Lane,  2  Cox, 263;  WaU  v.  StMs,  1  Madd.  80;  SUtcaH  v.  MiOon,  1  Mer.26; 
VtMvifd  OermorU  v.  Ta^turgh,  1  Jac.  &  Walk.  112;  Edwards  v.  APLean, Coo^ 
a06;2Swa]ist287. 
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year.  Various  other  objections  were  made  and  discussed,  and  pro- 
posed to  be  relieved,  particularly  this  as  to  the  two  'acres.  It  is 
pretty  clear  upon  the  evidence  of  Williams,  that  at  that  time,  the 
exchange  of  the  two  acres  for  two  and  three  quarters  belonging  to 
Bailey  was  looked  upon  to  be  so  practicable,  that  Roebuck  seemed 
to  have  had  no  difficulty  of  closing  with  the  bargain  to  take  these  two 
and  three  quarter  acres  in  exchange  for  the  two  acres  in  the  park. 
It  is  clear,  that  it  is  impossible  to  state  what  was  said  upon  that  sub- 
ject higher  ;  the  conversation,  in  which  he  expressed  himself  satisfied 
with  those  terms,  and  the  evidence  of  this  witness,  that  he  was  so  till 
very  lately.  If  it  was  a  concluding  thing,  I  do  not  know,  why  it 
was  not  concluded  ;  for  it  was  struck  with  the  agent,  who  was  a  man 
of  business  ;  but,  though  the  terms  were  understood  to  be  reasonable, 
it  went  no  farther.  When  the  time  for  completing  the  bargain  came, 
viz.  Michaelmas  1788,  an  application  was  made  to  have  possession 
delivered.  For  Defendant  it  is  said,  Christie  gave  him  a 
right  to  *  take  possession ;  but  that  is  idle,  and  inconsistent  [  *  235  ] 
with  the  application  to  Williams  for  leave,  and  with  the 
circumstance  of  the  possession  being  held  from  him  by  Calcraft ; 
such  right,  if  given,  could  stand  no  longer  than  till  refusal  and  re- 
sistance. At  Michaelmas  Defendant,  Uking  the  bargain,  took  pos- 
session ;  but  previously  to  that  Williams  in  a  conversation  between 
them  told  him,  it  was  necessary,  that  aU  these  things  should  be  set- 
tled before  the  conclusion  of  the  business,  and,  that  it  would  be  im- . 
prudent  in  him  to  take  possession  before;  as  that  would  be  an 
admission,  that  he  had  no  objection  to  any  part  of  the  bargain. 
After  receiving  that  intimation,  he  took  forcible  possession.  I  con- 
fess, I  have  turned  it  much  in  my  mind,  whether  there  is  not  a 
ground  arising  upon  that  to  say,  he  had  bound  himself  to  make  any 
farther  objection  about  the  two  acres  ;  and  would  have  been  glad  to 
have  found  a  fine  to  do  that :  but  there  is  not,  unless  the  matter  had 
totally  ended  there  ;  if  it  had,  then  with  that  notice  I  should  have 
been  inclined  to  have  held  him  down ;  but  all,  that  passed  subse- 
quent, renders  that  very  difficult,  if  not  unpossible  ;  for  I  cannot  in- 
fer from  his  conduct,  though  he  took  possession  with  violence,  that 
he  in  his  own  mind  did  agree  to  quit  his  hold  ui>on  this  demand : 
nor,  that  Calcraft  understood  him  to  do  so ;  for  the  latter  treated 
with  him  for  a  compromise,  after  he  took  possession ;  therefore,  if 
he  fixes  him  with  the  possession,  it  is  more  in  the  nature  of  a  penalty ; 
which  is  an  impossible  ground  for  this  purpose.  The  treaties  for  the 
compromise,  subsequent  to  the  taking  possession,  show,  that  at  the 
time  of  those  treaties  it  was  possible  for  him  to  have  finished  the 
matter  as  originally  proposed,  by  the  exchange  with  Bailey.  Bailey  had 
a  conversation  with  Roebuck  ;  in  which  the  latter  informed  him,  he 
might  make  what  he  pleased  of  the  land  ;  as  Calcraft  must  have  it,  in 
order  to  conclude  his  bargain  with  him  ;  and  Bailey's  disposition  as 
to  the  land  had  remained  subsequent  even  to  the  Michaelmas  the 
same  as  before,  viz.  ^  that  he  would  make  a  dry  exchange  (which 
would,  I  dare  say,  be  a  good  one  for  Bailey)  ;  except  that  the  situa- 
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tion  Calcraft  was  in,  from  the  impossibility  of  getting  his  mooey 
without  a  suit,  and  being  held  out  by  an  opulent  man,  might  drive 
him  to  a  sort  of  distress,  of  which  more  might  be  made,  than  the 
real  value  of  the  land.  Now  Roebuck  says,  his  money  was  always 
ready,  since  he  took  possession.  If  this  is  true,  which  perhaps  is  so, 
he  gave  no  notice  of  it  to  Calcraft.  He  took  no  measure  to  arrange 
this  thing :  for  (u[>on  the  evidence  of  Montford  I  speak)  it  is  im- 
possible to  disguise  the  manner,  in  which  that  transaction  of  the  ar- 
bitration occurred.  Montford  was  appointed  arbitrator.  It  is  not 
uncommon  for  a  person,  appointed  arbitrator,  to  consider  himself  as 
agent  for  the  person  appointing  him.  How  that  is  so  common  I 
wonder ;  as  it  is  against  good  faith  (1).  The  bond  says,  he  is  an 
indifferent  person ;  and  he  breaks  a  most  solenm  engagement  in 
considering  himself  otherwise.  Montford  says,  the  minutes,  re- 
presented to  have  been  taken  down  of  terms  looked  upon  to  be 
reasonable,  were  not  authorized  by  him  to  be  taken  down  as  the 
ground  of  the  award ;  and  that  he  held  no  public  conversation  to 
that  effect ;  not  denying  private  conversation,  nor,  that  he  thought 
them  reasonable,  nor,  that  they  covered  the  whole  value  of  what  was 
in  dispute.  But  he  was  taken  out  of  the  room  by  the  person,  who 
appointed  him  an  arbitrator,  and,  when  he  came  in  again,  all  this 
was  broke  off ;  and  after  this  conduct  they  have  examined  him,  ex- 
pecting, that  faith  would  be  given  to  him ;  and  he  now  offers  to 
swear,  that  these  houses  were  part  of  the  thing  intended  to  be  con- 
veyed. Subsequent  to  this  other  terms  were  proposed  in  the  same 
manner ;  and  this  man  was  held  off  in  this  way.  The  good  fiuth  of 
the  thing  required  this ;  either  in  June  1788  the  Defendant  should 
have  said,  that  this  ground  was  so  situated,  that  it  made  it  a  very 
different  thing  from  what  he  intended  to  purchase,  and  therefore  he 
would  be  entirely  off ;  or  he  should  have  proceeded  to  execute  the 
contract,  after  adopting  that  plan  upon  the  other  side.  Instead  of 
that  he  takes  violent  possession  ;  and  makes  this  man  Bailey  think, 
he  is  entitled  to  demand  what  he  pleases ;  and  therefore  Bailey, 
who  was  nothing  hthy  enhances  his  demand.  However  notwith- 
standing all  this  I  am  bound  down  by  the  rule  of  the  Court  to  allow 
some  compensation.  But  in  referring  this  to  the  Master  I  shall  refer  it 
to  him  to  consider,  what  under  the  circumstances  ought  to  be  allowed 
as  a  deduction  from  theprice  in  Michaelmas  1788,  when  the  money 
ought  to  have  been  paid  ;  and  if  he  thinks,  as  I  do,  upon  it,  he  will 
not  allow  more,  than  if  it  lay  in  the  middle  of  a  waste  at  the  farthest 
end  of  the  kingdom.  He  must  also  compute  the  value  of  the  outgo- 
ings ;  both  of  which  must  be  deducted  from  the  purchase  money : 
after  that  Roebuck  must  pay  the  rest,  with  4  per  cent,  from  Michael- 
mas, 1788  (2).  

1.  That  trifling  and  immaterial  inaccoiaciea  of  description,  or  the  imposribility 
of  a  strict  and  literal  performance  of  the  vendor's  contract,  will  not  vitiate  a  sale, 
where  full  compensation  can  be  given,  and  where  the  case  stands  free  from  all 

Pod^  vol.  IL  453,  ix.  68.    So  as  to  Commissionera  for  Partition,  xi.  16U. 
Caherlof  v.  mUtams,  anUy  210 ;  poit,  BawUa  v.  Bound,  vol.  v.  506,  and  the 
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impatation  of  fnxxd ;  see  the  note  to  CaheHof  v.  WiUiams^  amJUj  p.  210,  and  to  the 
authorities  there  cited  add,  Halsey  v.  Grants  13  Ves.  77 ;  EaUm  v.  Lwm^  3  Vea. 
6d3;  KruxUhhuU  y.  Grubber^  1  Mad.  167;  &  C.  on  appeal,  3  Meiiv.  145;  Seaton 
▼.  iSZoflfe,  7  Ves.  274;  JLennon  y.  Aopper,  2  Sch.  &  Lef.  684;  but  some  of  the 
cases,  in  which  Courts  of  Equity  haye  modified  particular  subordinate  parts  of  an 
agreement,  (Sir  William  Grant  has  declared,)  may  be  thought  rather  to  require  a 
defence  for  the  length  to  which  they  haye  gone,  than  to  furnish  a  justification  for 
stiU  farther  exten£ng  such  discretionary  power.  MUnes  y.  Gary,  14  Ves.  407 ; 
and  see  MorOodt  y.  BuUer,  10  Ves.  30a 

2l  a  purchaser  must  be  yeiy  cautious  under  what  circumstances  he  takes  pos- 
session of  an  estate  he  has  contracted  for,  before  the  title  is  cleared ;  or  his  im- 
patience may  not  only  be  of  great  weight  in  the  estimation  of  the  Court,  when 
the  costs  come  to  be  settled,  (Vancouver  y.  Mtssj  11  Ves.  464,)  but  he  may,  by 
imprudently  exercising  acts  of  ownership,  exclude  himself  ^m  his  ordinary 
emiitable  right  of  examining  the  title.    Burroughs  y.  OcMm,  3  Swanst  168 ; 


FUdwMd  y.  Grun,  15  Ves.  594 ;  Margravif%t  of  Anapach  y.  fiody  1  Mad.  316 ; 
BunuU  y.  Brown,  1  Jac.  &.  Walk.  173.  The  acts  which,  in  such  cases,  are  to  be 
construed  as  an  acceptance  of  the  title,  must  depend  on  the  special  circumstan- 
ces, (Ar  y.  Bmh,  1  Meriy.  106,)  to  show  which,  affidavits  on  either  side  may  be 
read.    Bradthaw  y.  Brad/haw,  2  Meriy.  492;  Blaekbume  y.  SUux,  6  Mad.  69. 

3.  Generally  speaking,  the  act  of  taking  possession  is  an  implied  agreement, 
on  the  part  of  the  yendee,  to  pay  interest ;  Tlutfyer  y.  Coehfer,  12  Ves.  25 ;  Gib- 
mm  y.  vUarke,  1  Ves.  &.  Bea.  502;  a  case  may,  indeed^  possibly  exist,  in  which  a 
purchaser  will  not  be  bound  to  pay  interest,  notwithstanding  he  has  been  in  per- 
ception of  the  rents  and  profits ;  but  the  case  must,  at  all  eyents,  be  a  yery  strong 
ai^  peculiar  one,  and  must  be  most  clearly  made  out  It  will  not  be  sufiicient 
for  the  purchaser  to  show,  that  the  money  designed  for  the  purchase  has,  wiUiout 
any  firand,  been  lying  unproductiye,  to  wait'the  completion  of  the  title ;  ffiUon  y. 
Gaphamy  1  Jac.  &  Walk.  38 ;  but  he  must  also  show,  that  this  has  been  distinctly 
communicated  to  the  yendor.  Powell  v.  Marh/r,  8  Ves.  148 ;  Rohais  y.  Mauty, 
13  Ves.  562 ;  WinUr  y.  Bladta,  2  Sim.  &  Stu.  ^  As  the  proof  of  these  facts 
may  be  difficult,  the  safer  plan  for  a  purchaser  to  pursue,  (when  the  title  has  not 
been  made  clear  at  the  appointed  time,)  is  to  moye  for  permission  to  pay  the 
money  into  Court,  where  it  will  be  laid  out  This,  if  done  by  special  appucation, 
will  not  be  an  acceptance  of  the  title.    Barker  v.  Harper,  Coop.  32. 

4.  Arbitrators  must  not  consider  themselves  as  agents  for  either  side ;  Feaiher- 
Mone  y.  Cooper,  9  Ves.  69;  and  evidence  of  any  partialis  or  avowed  prejudice  on 
dieir  parts  may  be  good  grounds,  both  for  settmg  aside  the  award,  and  saddling 
them  with  the  costs.  Lingood  v.  Croueker,  2  Atk.  396 ;  Chioot  v.  Lequemt,  3 
Ves.  Sen.  316. 

5.  The  question  as  to  the  amount  of  compensation,  and  deduction  of  price,  is 
a  proper  subject  for  a  reference  to  the  Master.  O^Baurke  v.  Pereiocd,  2  Ball.  & 
Beat  65.  And  see  farther,  as  to  the  doctrine,  of  performances  of  contracts,  with 
compensation  allowed  for  trifling  inaccuracies  of  description,  the  notes  to  Drewe 
y.  Hanson,  6  V.  675. 

notes,  734,  849 ;  Drewe  v.  JKnuon,  vL  675 ;  Drewe  v.  Hanson,  vL  675;  Drewe  v. 
Gnv,  ix.d68;  x.d06;  Dyer  y.  Hargrove,  x.  505 ;  JlfQueenv.  /brjuAor, xi.  467 ; 
Hatsof  v.  Grant,  Horniblow  v.  Shirley,  Heame  v.  Tenant,  StapkUm  v.  ScoU,  xiiL 
73,  81,  287,  425;  MUligan  v.  Cooke,  Seaman  v.  Vawdru,  xvi.  1,  390;  Todd  v. 
Gee,  xvii.  273;  Cadman  v.  Homer,  xviii.  10 ;  Grant  v.  Jnunt,  Coop.  173 ;  WriM 
V.  Howard,  1  Sim.  &  Stu.  190;  Turner  v.  Harvey,  1  Jac.  169;  Wall  v.  SluSbs, 
SlewaH  v.  Miston,  1  Mer.  26;  Binks  v.  Lord  Rokdnf, 2  Swanst  222;  EUard 
Y.  Lord  Uandaff,  1  Ball  &  Beat  241 ;  12of^  v.  Shalkross,^  Madd.  227;  Bal- 
manno  v.  Lumky,  1  Ves.  &  Bea.  224 ;  Lowndes  v.  Lane,  2  Cox,  263. 
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COUNTESS  OF  SHREWSBURY  v.   EARL  OF  SHREWS- 

BURY, 

[1790,  July  19.] 

Tenant  in  tail  restrained  as  to  alienation,  but  with  powers  of  leasing  and  join- 
turing as  in  case  of  tenant  for  life,  considered  as  tenant  for  life,  and  therefore 
his  personal  representative  a  creditor  for  a  charge  on  the  estate  paid  by  him 
(intent  to  the  contrary  not  appearing)  though  the  subsequent  remaindeis  were 
exactly  of  the  same  nature,  and,  the  term  having  been  very  short,  little  more 
than  forty  years  remained.(a) 

The  true  ground  of  inference  tor  tenant  for  life  paying  off  incumbrance  is  the 
scantiness  of  his  estate ;  as  prima  focU  he  cannot  be  mtended  to  dischar^  the 
estate  of  another ;  and  it  arises  as  much,  where  the  estate  goes  unalieni&ly  in 
one  direction,  as  when  alienable,  [p.  234.] 

General  rule  not  broke  through  on  account  of  inconvenience.  Term  to  raise  by 
rents  and  profits ;  trustees  may  raise  by  sale  or  mortgage,  [p.  234.] 

Tenant  for  lue  is  only  to  keep  down  the  interest  of  incumbrance,  but  not  to  be 
charged  with  any  part  of  the  principal,  [p.  234.] 

The  late  Earl  of  Shrewsbury,  un<)er  a  remainder  in  a  settlement 
made  1718,  and  an  act  of  Parliament  6th  Geo.  I.  1720,  for  the  pur- 
pose of  enabling  the  parties,  who  were  Papists,  to  take  wider  the 
settlement,  which  was  confirmed  by  the  act  in  every  particular, 
became  tenant  in  tail  in  possession  upon  his  father's  death,  subject 
to  a  charge  of  15,000/.  for  the  portions  for  his  sisters,  IVfary  after- 
wards Lady  Dormer,  Barbara  afterwards  Lady  Aston,  and  Lucy 
Talbot,  under  a  {>ower  in  the  settlement  to  chai^  part  of  the  pre- 
mises by  a  term  of  99  years  to  raise  that  sum  from  rents  and  profits, 
or  by  sale  and  mortgage ;  if  only  one  daughter,  to  her ;  if  more  than 
one,  equally  to  be  divided  among  them,  share  and  share  aUke, 
payable  at  twenty-one,  or  marriage,  with  maintenance  at  5  per  cent 
from  the  rents  and  profits.  This  power  was  executed  by  the  fether 
about  the  year  1733  by  indenture  between  him,  Lord  Fitzwilliam 
and  Mr.  Pitt,  conveying  to  them  various  premises  in  trust  for  99 
years  for  that  purpose.  By  a  clause  in  the  act  of  parliament  it  was 
provided,  that  no  person  taking  under  that  settlement  (under  wWch 
all  the  limitations  were  in  tail)  should  alien  any  part  of  the  heredita- 
ments so  settled,  or  do  any  other  act  to  disinherit  any  person  in 
remainder,  unless  he  should  conform  to  the  established  religion,  and 
take  the  oaths  within  six  months  after  he  should  have  attained  the 
age  of  eighteen  years;  and  that  all  such  acts,  alienations,  fines, 
recoveries,  &c.  should  be  void  in  respect  to  those  in  remainder. 
Powers  of  jointure  and  leasing  were  given,  with  restrictions  usual 
upon  tenants  for  life,  to  all  taking  under  the  settlement.  In  1742 
upon  the  marriage  of  Barbara  with  Lord  Aston,  the  late  Earl  with 
his  own  money  paid  5000Z.  being  her  full  share  of  the  sum  charged 
by  the  settlement ;  and  received  from  her  a  release  to  him  and  his 
heirs  in  respect  of  it.     In  1751^he  paid  to  Mary  Lady  Dormer  upon 

» '■ 

(a)  See,  1  Stoiy,  Eq.  Juris.  §  486,  488;  2  Ihid.  §  164. 
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her  marriage  part  of  her  share ;  and  the  remainder,  and  Lucy  Talbot's 
share  to  her,  afterwards,  at  what  time  did  not  appear,  but  supposed 
to  have  been,  when  the  latter  was  of  age,  in  1753.  He  never  took 
any  assignment  of  the  term :  nor  was  there  any  declaration 
of  *  trust  upon  his  so  paying  off  this  charge.  In  1751  by  [  *  2S8  ] 
deed,  reciting,  that  he  was  seised  of  the  freehold  subject  to 
this  charge,  and  that  he  had  discharged  Lady  Aston  in  frill,  and 
some  part  of  Lady  Dormer's  share,  and  that,  as  none  of  these  sums 
had  been  raised  under  the  term,  he  had  a  right  to  have  them  raised 
for  himself;  he  in  consideration  of  10002.  conveyed  to  Robinson  for 
a  term  of  forty  years  an  advowson,  part  of  the  premises  comprised 
in  the  term ;  and  the  trustees  consented,  and  were  parties,  upon 
condition  that  the  consideration,  viz.  lOOOZ.  should  go  in  discharge 
of  so  much  of  this  sum  of  15,000/.  He  died  in  1787 ;  leaving  a 
will,  dated  in  1749 ;  but  without  taking  any  notice  of  his  right  to  be 
reimbursed  this  sum,  which  he  had  discharged,  or  doing  any  other 
act,  by  which  his  intention  could  be  known.  The  bill  was  filed  by 
his  widow  (who  was  provided  for  by  a  jointure)  as  his  administratrix 
with  the  will  annexed,  and  sole  personal  representative,  against 
Lord  Shrewsbury  nephew  of  the  late  Earl,  and  tenant  in  tail,  in  the 
same  manner  restrained  as  to  alienation  as  the  late  Earl  was,  and 
against  the  trustees  of  the  term,  praying  that  they  might  be  com- 
pelled to  raise  by  sale  or  mortgage,  or  out  of  the  issues  and  profits, 
or  otherwise  as  the  Court  should  direct,  such  sums  (1)  as  were 
paid  by  the  late  Earl  to  his  sisters,  or  their  husbands,  in  satisfaction 
of  their  shares  of  the  sum  of  15,000/. 

The  Lord  ChanceUor  decreed  (2)  for  the  Plaintiff;  and  the 
cause  came  on  again  upon  the  petition  of  the  Defendants  for  a  re- 
hearing. 

Solicitor  General  [Sir  John  Scott]y  Mr.  Mitford,  and  Mr.  Richards ^ 
for  the  plaintiff.  The  first  question  is,  whether  the  late  Earl  was,  or 
his  representatives  since  his  death  are,  entitled  to  have  this  sum 
raised.  Upon  the  proviso  in  the  act  of  parliament  your  lordship 
was  induced  to  think,  that  the  late  Earl,  though  tenant  in  tail,  stood 
as  to  the  point  in  discussion  exactly  in  the  situation  of  tenant  for 
life.  Being  so  tenant  in  tail,  restrained  from  alienation,  the  trustees 
j<nned  with  him  in  the  grant  of  the  term  to  Robinson ;  but  your  Lord- 
ship observed,  that  it  would  have  been  a  fraud  upon  the  in- 
heritance, unless  that  sum  of  1000/.  the  consideration  ^  paid  [  *  229  ] 
for  that,  had  gone  with  the  inheritance..  The  decree  is  right. 
The  rule  is,  that  where  the  owner  of  the  inheritance  pays  off  an  in- 
cumbrance, his  personal  representative  shall  claim  nothing  against  the 
heir ;  as  it  is  the  case  of  the  owner  of  the  estate  paying  off  his  own 
debt.  Tenant  in  tail  has  been  considered  in  the  same  way ;  namely 
that  he  paid  it  off  for  the  benefit  of  the  estate';  as  he  could  make 
himself  master  of  the  estate ;  which  raises  a  presumption,  that  he 


.'S, 


They  only  went  for  the  remaining  14,00(M.  after  deducting  the  lOOOf.  paid 
(2)  SBro. Ch.  Ca.  120. 
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meant  to  pay  it  off  for  the  benefit  of  the  inheritance ;  with  this  dif- 
ferenoe,  that  he  may  give  indications  of  his  intention  to  keep  the 
charge  alive ;  which  will  place  him  in  the  same  situation,  in  which 
the  Court  considers  tenant  for  life  to  stand.  But  the  same  infer^oe 
cannot  be  presumed  for  tenant  for  life  ;  as  it  would  be  paying  it  off 
for  the  benefit  of  other  persons. .  KirJcham  v.  Smithj  1  Yes.  258. 
The  ai^ument  must  be,  that  it  was  the  intention  of  tenant  for  life  to 
pay  it  off  for  the  benefit  of  the  inheritance ;  as  he  could  not  make  the 
estate  his  own,  as  tenant  in  tail  could ;  for  the  act  of  parliament 
prevented  him  firom  doing  so ;  and  gave  him  powers  of  jointure  and 
leasing  under  restrictions  usiml  to  tenant  for  life.  It  was  insisted, 
that  the  acceptance  of  a  release  upon  paying  off  Lady  Aston  in 
1742  showed  an  intention  to  discharge  the  estate.  It  was  in  forai  a 
general  release  to  Lord  Shrewsbury,  and  likewise  a  dischaige  to  the 
trustees  in  the  term ;  but  not  otherwise  with  respect  to  those,  who 
were  to  fdlow  Lord  Shrewsbury;  nor  did  it  declare  the  intention; 
but  only  recited,  that  he  paid  it  off.  Your  Lordship  thought,  it  fd- 
lowed  naturally  upon  payment  of  the  portion  to  the  person  entitled 
under  the  settlement.  You  thougHt,  the  deed  in  1751  contained 
strong  evidence  of  an  intention  to  keep  alive  this  charge  upon  the 
estate.  It  appears,  that  he  then  considered,  that  the  instrument  of 
1742  had  the  operation  the  Plaintiff  contends  for ;  that  he  had  a 
right  to  have  that  sum  raised  ;  and  he  does  there  provide  for  raising 
part  of  that  sum,  namely,  10002.  If  he  had  a  right  to  call  for  it, 
it  is  incumbent  ui>on  those,  who  resbt  the  claim,  to  show,  he  meant 
to  abandon  it  They  ought  to  show,  that  by  some  act  he  indicated 
a  change  of  intention,  knowing  that  the  teim  was  still  a  subsistii^ 
term ;  for  it  was  not  merged.  Another  point,  stated  by  the  peti- 
tion, but  not  made  beTore,  is,  that  if  Lady  Shrewsbury  is  entitled  to 
call  for  this  charge,  it  ought  to  be  api>ortioned  as  between  the  late 

Earl's  enjoyment  of  the  estate,  and  the  future  enjoyment 
[*230]    of  it  *  during  the  remainder  of  the  99  years  term.    He 

certainly  lived  till  1787,  till  above  50  years  of  the  term  had 
expired.  The  conunon  rule  as  to  these  provisions  is,  that  tenant  for 
life  is  to  bear  part  of  the  burthen,  namely  the  interest  This  equi^ 
must  have  occurred  in  every  case ;  but  the  Court  has  never  acted  upon 
such  a  principle  as  that  insisted  on  for  Defendant ;  probably  up- 
on account  of  the  difficulty  of  settling  the  proportions.  The  only 
ground  then  must  be  the  shortness  of  the  term,  which  is  usually  for 
500  years ;  but  that  cannot  alter  the  rights  of  the  parties ;  and 
if  99  years  is  held  to  be  too  short  a  term,  what  quantity  is  necessa- 
ry? 

Mr.  Mansfield  and  Mr.  Graham^  for  the  Defendant  The  present 
Lord  Shrewsbury,  nephew  to  the  late  Earl,  is  precisely  m  the  same 
situation ;  and  all  the  descendants  must  be  so,  unless  they  confonn, 
as  required  by  the  act  of  parliament  By  those  clauses  in  the  act, 
whichare  very  singular,  they  are  equally  owners  of  the  estate ;  which 
makes  it  very  different  from  the  conmion  case  of  tenant  for  life,  with 
remainder  in  tail.    The  charge  must  be  raised  upon  the  present  Earl,  if 
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at  ally  upon  account  of  the  shortness  of  the  tenn ;  for,  when  the  late 
Earl  died,  he  left  only  about  forty  years  of  it  unexpired.  This  claim  by 
his  representatives  is  founded  upon  the  supposition,  that  the  late 
Earl  is  to  be  considered  as  tenant  for  life.  He  had  every  power  and 
property  belonging  to  tenant  in  tail  except  alienation;  he  might 
axnmit  waste,  cut  down  timber,  open  mines ;  and  his  wife  was  dow- 
able ;  therefore  he  was  not  merely  tenant  for  life.  In  1742,  when 
he  paid  Lady  Aston,  he  took  no  assignment ;  nor  did  he  call  upon 
the  trustees  to  do  any  thing  to  secure  him  that  sum ;  nor  show  any 
intention  to  reimburse  himself:  but  he  took  such  an  instrument,  as 
was  perfectly  proper,  if  he  meant  to  discharge  the  estate ;  though  1 
do  not  say,  that  the  release,  though  not  a  proper  instnunent,  would 
have  prevented  him  from  calling  upon  the  trustees  in  a  reasonable 
time.  The  release,  being  to  him  and  his  heirs,  looks,  as  if  he  meant, 
it  should  &11  into  the  estate ;  and  he  had  the  same  intention  as  to 
that,  and  what  was  paid  to  the  other  sisters.  The  sole  reason  of 
that  recital  in  the  deed  of  1751  was  merely,  as  it  was  a  particular 
mode  of  conveyance,  at  the  instance  of  the  purchaser :  or  it  was  in- 
serted by  the  lawyers ;  who  were  acquainted  with  the  rule  better 
than  Lord  Shrewsbury  could  be ;  but  it  cannot  be  considered  as  a 
mark  of  intention.  He  was  afterwards  applied  to  to  grant 
an  additional  term  in  the  advowson ;  *  which  he  positive-  [  *  231  ] 
ly  refused  in  1771 ;  which  shows,  that  he  had  no  inten- 
tion to  burthen  the  estate ;  for  why  did  he  refuse  it,  if  he  inten- 
ded to  pay  himself  any  part  of  this  money  ?  There  could  be  no 
better  way  to  the  successive  owners  of  the  estate  than  by  demising  this 
part ;  of  which,  being  Papists,  they  could  never  have  any  advantage. 
Then  consider  the  length  of  time ;  after  this  he  never  to  his  death 
in  1787  thought  of  raising  any  part  of  this  money  ;  nor  left  among 
his  papers  any  memorandum,  by  which  he  discovered  an  intention  to 
make  himself  a  creditor ;  nor  any  receipt  or  deed,  by  which  it  ap- 
peared, that  these  portions,  when  paid,  were  assigned  to  him,  nor 
affording  any  ground  of  intention,  that  they  should  remain  a  charge ; 
nor  did  he  take  any  notice  of  it  in  his  will.  I  do  not  mean  to  dis- 
pute the  rule  now,  which  was  recognized  by  your  Lordship  in  Jones 
V.  Morgan^  1  Bro.  Ch.  Ca.  206 ;  but  except  that  case,  there  is  hardly  a 
case  in  which  the  rule  has  been  considered.  The  case  inVesey  is  quite 
different.  In  Joties  v.  Morgan  your  Lordship  thought,  that  William 
Morgan  was  to  be  considered  as  tenant  in  tail ;  there  you  laid  down  the 
general  rule  upon  the  cases  of  Kirkham  v.  Smith  and  Amesbury  v. 
Brown;  but  said,  it  was  only  matter  of  inference,  not  juris  posiiivi ; 
and  that  the  smallest  demonstration,  that  he  meant  to  pay  it  off  for  the 
benefit  of  the  estate,  would  be  sufficient  to  prevent  the  representa- 
tives from  coming  for  the  money ;  and  that  William  Morgan's  giving 
the  bond  himself,  and  paying  the  interest  for  seventeen  years,  was 
strong  against  the  claim.  Here  there  is  an  acquiescence  by  Lord 
Shrewsbury  from  1742  to  1787  ;  the  length  of  time  affords  a  strong 
ground  for  presuming,  that  he  meant  to  pay  it  off  for  the  estate. 
To  this  presumption  add  the  release  instead  of  the  assignment,  and 
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the  nature  of  the  conveyance  of  1751 ;  also  the  circumstance,  that 
Lord  Shrewsbury  might  have  looked  at  the  limitations  here,  and 
seen,  that  no  one  of  his  descendants  was  ever  to  be  owner  of  the 
estate,  unless  he  should  change  his  religion  ;  but  that  the  estate  was 
unalienably  annexed  to  his  family,  to  whom  it  was  natural  for  a  per- 
son of  his  rank  to  wish  the  estate  to  descend  free  from  burthen. 
The  difference,  when  the  remainder  is  limited  to  a  stranger,  and 
when  to  his  own  family,  makes  the  presumption  much  stronger  in 
the  one  case,  than  in  the  other ;  and  here  it  is  exactly,  as  he  would 
have  limited  it  himself.  But  if  your  Lordship  thinks,  Lady  Shrews- 
bury has  some  right,  the  question  is,  to  what  extent.    There  is  no 

case  for  the  ap[>ortionment :  nor  is  it  wonderful ;  as  there 
[  *  232  ]  has  been  no  *case  like  this ;  where  an  estate  has  been 

unalienably  annexed  to  a  particular  race  of  men,  so  as  to 
give  to  each  an  estate  for  life  only,  without  the  absolute  ownership 
to  any  ;  and  where  a  charge  is  to  be  raised  by  so  short  a  term  as 
this  ;  which  does  not  much  exceed  the  length  of  a  man's  life.  The 
question  has  seldom  arisen ;  as  conveyancers  take  very  long  terms, 
so  that  one  life  would  diminish  them  very  little.  Here  it  is  consid- 
erably diminished.  In  1742  eight  or  nine  years  had  expired.  The 
justice  of  the  case  requires  something  to  be  done.  There  ought  to 
be  an  ap{>ortionment.  In  such  a  term  as  this  the  tenant  for  life 
ought  to  pay  some  of  the  principal.  He  might  have  lived,  till  the 
term  had  so  far  expired,  that  there  would  not  have  been  a  sufficient 
number  of  years  left  to  pay  of  the  incumbrance.  Such  a  term  as 
this  could  not  have  been  intended  to  be  more  burthensome  to  one 
than  another ;  and  his  descendants  are  exactly  in  the  same  situation ; 
upon  whom  the  burthen  could  not  be  intended  to  fall  instead  of  him. 
It  is  very  hard,  if  forty-five  years  of  the  term  remain  :  but  put  the 
case  of  ten  or  fifteen  only.  The  burthen  will  fall  upon  the  present 
Lord  ;  and  if  he  should  die  very  soon,  upon  another,  who  will  suc- 
ceed to  the  same  estate ;  and  will  utterly  deprive  those,  who  equally 
with  the  rest  were  within  the  intention  of  the  parties,  who  created 
the  term. 

Mr.  Lloydy  on  the  same  side.  Though  I  admit,  that  the  rule  was 
established,  yet  I  wonder  at  it.  It  is,  that,  if  tenant  for  life,  or  any 
other  person  in  the  same  situation  as  to  alienation,  pays  off  a  chai^ge, 
either  equitable  or  by  mortgage,  without  any  thing  being  said  about 
it  upon  either  side,  in  that  case  the  representative  of  the  tenant  for 
life  shall  be  a  creditor.  The  Court  in  that  instance  has  departed 
from  its  general  rule  of  favoring  heirs.  In  cases  of  merger,  and  of 
that  kind,  the  Court  has  said,  it  shall  fall  into  the  estate.  As  to  the 
second  point  it  would  be  very  inequitable  to  charge  tiie  whole  prin- 
cipal upon  the  remainder  of  the  term.  The  term  is  to  take  from 
the  rents  and  profits,  or  by  sale  or  mortgage ;  I  must  admit,  they 
had  a  right  to  make  a  mortgage ;  but  it  was  formerly  the  haliit  of 
the  Court  to  make  tenant  for  life  in  this  way  pay  part  of  the  princi- 
pal. The  terms  have  in  general  been  longer;  and  though  the 
Court  has  been  lately  in  the  habit  of  making  tenant  for  life  only  pay 
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the  interest,  there  have  been  cases  to  the  contrary.  Rives  v.  Rives, 
Prec.  Chan.  22 ;  2  Eq.  Ca.  Ab.  225,  in  which  tenant  for 
Kfe  was  made  to  pay  700Z.  as  his  *  proportion  of  the  cap-  [  •  233  ] 
ital,  CUat  v.  Batterson,  1  Vern.  404 ;  1  Eq.  Ca.  Ab.  title 
"Contribution,"  where  there  are  more  than  two  or  three  cases  of 
that  kind ;  from  which  cases  it  certainly  was  the  practice  to  compel 
tenant  for  life  to  pay  one-third  of  the  capital,  before  or  while  he  was 
in  possession  (1.) 

Lord  Chancellor  [Thurlow].  Suppose  a  third  to  be  the  pro- 
portion ;  is  he  to  pay  the  interest  of  the  rest  besides  ?  There  could 
have  been  no  period,  in  which  the  court  could  have  proceeded  in 
that  matter. 

Mr.  Lloyd.  The  cases  do  not  say,  whether  the  remainder  of  the 
sum  carried  interest  or  not. 

Lord  Chancellor.  I  have  no  doubt  upon  either  point.  As  to 
the  first,  it  has  been  the  wisdom  of  the  administration  of  justice  in 
this  country  in  order  to  introduce  some  degree  of  certainty  to  lay 
down  this  rule  ;  that  the  act  of  tenant  for  life  in  paying  off  achai^ 
upon  the  estate  shall  prima  facie  be  intended  to  make  him  a  credi-* 
tor.  From  the  moment  that  is  laid  down,  as  far  as  this  case  is  con- 
cerned, there  can  be  no  doubt  of  that  intention ;  it  is  rather  fortified 
than  diminished  by  what  followed :  for  though  it  is  true,  that  in  1742 
an  instrument  was  given,  and  accepted,  purporting  to  be  a  discharge 
of  the  estate  absolutely,  yet  that  cannot  be  raised  higher  than  as 
matter  of  evidence  ;  for  where  without  question  he  had  expressed  a 
contrary  intention,  the  instrument  itself  would  not  have  operated  as 
a  discharge.  Therefore,  as  far  as  that,  it  might  be  a  iair  ground  to 
infer,  that  he  did  intend  to  discharge  the  inheritance.  But  in  a 
subsequent  part,  in  a  transaction  between  the  trustees,  the  cestui 
que  trust,  and  every  one  entitled,  there  is  in  the  recital  a  perfect  and 
distinct  recognition,  that  the  circumstance  of  pajring  it  off  did  make 
him  a  creditor ;  and  it  was  recited  for  the  very  purpose  of  discharg- 
ing him  eo  nomine.  He  took  lOOOZ.  in  respect  of  a  lease  of  part  of 
the  premises ;  and  the  recital,  that  he  was  entitled  to  the  whole, 
was  only  in  discharge  of  that  title  as  to  that  part.  After  that  it  was 
impossible  to  contend,  that  this  was  not  considered  and  treated  as  a 
charge.  The  true  ground  of  the  inference  in  favor  of  ten- 
ant for  life  paying  *  off"  an  incumbrance  (2)  is  the  scanti-  [  ♦234  ] 
ness  of  his  estate  ;  for  he  cannot  be  intended  prima  facie 
to  discharge  it,  because  it  would  be  discharging  the  estate  of  another 
person;  and  certainly  he  does  so  just  as  effectually  and  totally, 
where  he  discharges  an  estate,  that  goes  on  unalienably  in  one  direc- 
tion, as,  when  it  is  to  be  alienable ;  therefore  in  that  point  of  view 

(1)  For  the  cases  as  to  the  fine  for  renewal  of  a  lease,  see  fVhiie  v.  JVkUe,  post^ 
vol.  IV.  24. 

(2)  Bee  post,  voL  xv.  173 ;  Ihrbes  v.  Moffat,  xviii.  584 ;  Rtdxngion  v.  Bedington, 
1  Ball  &  Beat  131 ;  Earl  of  BuddnffhamMrt  v.  Hohart,  3  Swanst  18& 

[See  also  JFarley  v.  Warley,  1  Bw.  Eq.  398;  Jones  v.  Sherrard,  Id.  1  Dev.  &. 
Bat  188 ;  Hwni  v.  WaOdns,  1  Humph.  498;  Cogsicell  v.  CogswU,  2  Edw.  231.] 
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the  inference  arises  as  much  in  one  case  as  the  other.  With  respect 
to  the  other  question,  where  the  term  is  very  short,  it  certainly  does 
bring  on  that  inconvenience,  wliich  must  have  ccHne  on  in  some 
period,  if  the  term  had  been  longer.  If  you  carry  it  to  200  or  300 
years,  and  there  is  an  entail,  it  will  fall  upon  those,  who  may  make 
the  estate  absolutely  their  own ;  but  here  that  cannot  be  done.  As 
to  that  inconvenience,  I  cannot  break  through  the  general  rule  upon 
that  account.  If  this  was  intended,  it  must  be  more  express.  Sup- 
pose, it  had  been  provided,  that  the  sum  should  be  raised  by  instal- 
ments out  of  the  rents  and  profits;  it  might  have  been  easily 
arranged,  if  that  had  been  the  intention :  but  there  was  no  such 
intention.  Here  it  is  expressly  provided,  that  the  trustees  may  raise 
by  mortgage ;  and  if  a  term  was  created  to  raise  by  the  rents  and 
profits,  I  should  say,  it  might  be  done  by  sale  or  mortgage  (1). 
Suppose,  they  had  raised  it  by  mortgage ;  the  mortgagee  would  have 
held  it  as  long,  as  there  was  sufiicient  left  to  pay  him  his  money ; 
and  then  it  would  have  been  wise  in  him  to  sell  it  for  fear  of  losing 
part  of  his  principal ;  it  would  be  at  his  peril  to  let  it  rest  so  long  as 
not  to  leave  sufiicient  to  pay  him  his  principal.  As  to  those  cases 
cited  by  Mr.  Lloyd ;  there  must  be  some  mistake  in  them ;  they  are 
very  short,  and  could  not  have  been  understood.  They  could  not 
have  ended  there ;  for  if  so,  no  justice  could  have  been  done  be- 
tween the  parties.     Affirm  the  decr^  (2). 

1.  The  ffround  upon  which  Lord  Thurlow,  at  the  rehearing  of  this  suit,  as  le- 
ported  hy  Mr.  Vesey,  linnly  adhered  to  his  original  opinion,  (ajs  that  is  stated  in  3 
Brown,  120,)  seems  quite  conclusive.  The  ordinary  inference,  when  a  tenant  in 
tail  pays  off  incumbrances,  affecting  an  estate  over  which  he  has  the  means  of 
obtammg  a  full  disposinj^f  power,  cannot  arise  when  his  estate  in  tail  is  fettered 
by  a  restraint  of  alienation,  specially  imposed  by  act  of  parliament.  Certainly, 
where  particular  circumstances  do  not  qualify  the  general  rule,  the  presumption 
is,  that,  if  a  tenant  in  tail  pays  off  incumbrances,  (idiether  he  takes  an  assi^ 
ment  or  not,)  as  he  represents  the  inheritance,  the  debt  is  gone,  unless  there  oe 
evidence  of  an  intention  that  it  should  continue  an  incumbrance ;  Smith  v.  Fhdr 
eric,  1  Ru8&  208;  St,  Pavi  v.  Fiscoutii  Dudley  and  Ward,  15  Ves.  173;  Drink' 
water  v.  Coon^  2  Sim.  &  Stu.  345,  and  see  post,  the  note  to  Fhrhea  v.  Moffat,  18 
V.  384 ;  but  the  reason  of  this  is,  that,  in  ordinary  cases,  he  is  in  Act  owner  of 
the  estate,  and  the  issue  in  tail  and  remainder-men  are  at  his  mercy :  wfsies6tinf  v. 
Brown,  1  Ves.  Sen.  480 :  now,  this  reasoning  would  be  obviously  inapplicaole, 
where,  as  in  the  principal  case,  the  power  of  alieningr  was  barred  by  a  special 
legislative  provision ;  see  Hie  Momey  Oenartd  v.  7^  Dvke  of  Manborot^  3 
Mad.  531 ;  Dams  v.  The  Duke  of  Marlborough,  1  Swanst  82;  or  where  the  ten- 
ant in  tail  was  an  infant,  and  therefore  not  capable  of  sufiering  a  recovery ;  or 
where  the  tenancy  in  tail  was  in  remainder,  and  liable  to  be  defeated  by  the  birth 
of  issue  of  another  person.  fVart  v.  PolhUl,  11  Ves.  275 ;  Burgess  v.  Matobeif, 
Turn.  175 ;  Wigsell  v.  HlgseU,  2  Sim.  &  Stu.  369.  And  where  an  incumbered 
estate  devolves  upon  the  incumbrancer  as  tenant  in  tail,  the  presumption  will  be 
that  he  did  not  mean  the  charge  to  merge,  supposing  him  to  have  evinced  no  ex- 
plicit intention  on  that  subject  see,  post,  the  note  to  Forbes  v.  Moffat,  18  V.  384. 

2.  A  tenant  in  tail  under  the  peculiar  disabilities,  or  liable  to  the  contingency, 

(1)  Hie  Earl  of  MbemarU  v.  Rogers,  vast,  vol.  ii.  477,  and  the  authorities  col- 
lected in  the  notes,  page  481,  and  xix.  5^ 

(2)  See  WhiU  v.  White,  wst,  voL  iv.  24,  v.  554,  ix.  554,  as  to  charging  tenant 
for  life  with  a  proportion  or  the  fine  on  renewaL 
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/  above  stated,  most  be  conBidered,  if  the  question  should  arise  between  his  real 
and  his  personal  representatives,  as,  in  thiis  respect,  having  no  greater  estate  than 
a  tenant  for  life ;  but,  a  tenant  for  life,  paying  off  a  charge,  is,  prima  facie,  a  cred- 
itor for  the  sum  so  paid ;  he  is  never  presumed  to  have  intended  to  exonerate  the 
estate,  notwithstanaing  he  may  have  omitted  to  take  an  assignment  of  the  incum- 
brance ;  Ex  parte  Difby,  Jacob's  Rep.  238 ;  though  a  very  slight  demonstration, 
that  he  meant  to  pay  it  off,  will  prevent  his  representatives  from  recovering  the 
money.  Jones  v.  Morganj  1  Br.  210 ;  RetUn^Um  v.  Redin^iony  1  Ball.  &  Beat 
142.  As  the  personu  estate  of  a  deceasea  tenant  in  taB,  who  was  prohibited 
fiom  aliening,  or  whose  infancy  incapacitated  him  fhnn  doing  so,  will  have  the 
benefit  of  the  prima  fade  presumption  above  stated ;  so,  on  the  other  hand,  such 
personal  estate  may  be  subjected  to  certain  duties  and  charges,  which  would  not 
attach  upon  the  assets  of  an  unrestricted  and  adult  tenant  in  taiL  For  instance, 
in  a  question  between  representatives  or  remainder-men,  a  tenant  in  tail,  who, 
from  the  causes  mentioned,  had  no  means  of  obtaining  dominion  over  the  prop- 
erty, would,  it  seems,  be  held  as  much  liable  to  keep  down,  out  of  the  profits  of 
the  estate,  the  interest  of  the  incumbrances^  (to  the  extent,  at  least,  to  which  such 
interest  accrued  during  his  own  time,)  as  if^  he  had  bcien  merely  tenant  for  life. 
Ware  v.  PoUnU,  and  Burgeat  v.  Mawbei^,  ttbi  iupra;  Bertie  v.  Lord  Mingdon,  3 
Meriv.  566.  But,  it  may  admit  a  question,  supposing  the  interest  had  been  al- 
lowed to  accumulate  before  the  estate  came  into  the  hands  of  a  restricted,  or  in- 
fant, tenant  in 'tail ;  and  no  means  had  been  resorted  to  during  his  lifetime  for  re- 
covering such  arrears ; — ^whether,  in  such  case,  the  analogy  would  be  carried  fiur- 
ther,  and  the  burthen  of  such  previously  accrued  interest  be  chargeable  upon  the 
profitB  received  by  a  tenant  in  tail  answering  either  of  the  above  descnptions. 
The  alleged  reason  upon  which  such  a  determination  has  been  made  with  respect 
to  a  tenant  for  life,  is,  that  he  has  a  right  to  have  the  estate  sold ;  Lord  Penrhyn 
V.  HugheSj  5  Yes.  105, 107;  TraofY.  Lad^  Hertford,  1  Brown,  138;  but,  the  ap- 
plication of  this  reasoning  diould  seem  to  be  precluded  by  the  very  terms  of  the 
settlement  in  the  principal  case. 

3.  When  a  portion  is  secured  by  a  trust  term,  with  a  direction  that  it  shall  be 
raised  hj  "  rents  and  profits,"  and  no  time  is  limited  for  the  payment,  the  money 
cannot^  it  appears,  be  raised  by  sale  or  mortgage ;  Evelyn  v.  Evelyn,  2  P.  Wms. 
666 ;  Okeden  v.  Okeden,  1  Atk.  550 ;  though,  if  a  testator  has  fixed  a  particular 
time  within  which  his  purposes  are  to  be  carried  into  effect ;  in  such  case,  when 
those  rents  and  profits,  in  the  ordinary  sense  of  those  words,  would  be  insufficient 
for  the  end  required.  Courts  of  Equity  have  held,  that  such  words,  in  a  will,  may 
pass  the  land  itself,  when  there  is  nothing  in  the  will  to  exclude  that  construc- 
tion: Man  V.  BackhouK,  2  Yes.  &  Bea.  75;  Baines  v.  IHxon,  1  Yes.  Sen.  42; 
Trt^ord  v.  Mdon,  1  P.  Wms.  418 ;  and,  where  the  charge  is  for  payment  of 
debts,  out  of  **  rents  and  profitE^''  if  no  farther  words,  limiting  the  meaning  to  an- 
nual profits,  be  used,  the  estate  may  be  sold.  Lingard  v.  Emi  of  Derby,  1  Brown, 
311 ;  Ridaut  v.  Ead  of  Plymoidh,  2  Atk.  105;  BootU  v.  BlundeU,  19  Yes.  528; 
AnomflfL  I  Yem.  104.  So,  if  a  trust  term  be  created,  not  merely  for  the  purpose 
of  raising  a  portion,  but,  for  the  payment  of  debts  also ;  and  the  testator  provides, 
in  the  same  clause,  for  the  pajrment  of  both  together ;  the  natural  inference  is, 
that  he  intends  both  shdl  be  paid  in  the  same  way :  and  as,  for  payment  of  debts, 
the  term,  if  necessary,  may  be  sold  or  mortgaged,  the  party  for  whom  the  portion 
is  intended  will  participate  in  the  benefit  of  that  equity.  Bootle  v.  MundeU,  1 
Meriv.  233 ;  and  see,  post,  note  4  to  Kidney  v.  Cousmaker,  1  Y.  436. 
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[1790,  Nov.  a  . . .  S.  C.  3  Bro.  C.  C.  166.] 

LijEASE  deposited  to  secure  a  debt ;  depositoiy  decreed  to  take  an  tusigmnem, 
paying  the  costs  of  it;  and  cannot  abandon:  as  being  entitled  to  a  legal  con- 
veyance, Equity  will  consider  him  as  having  it(a) 

Covenant  to  repair  not  executed  by  decree :  whether  covenant  to  build,  qwtre. 

Bill  by  executors  of  lessor  against  the  depositary  of  a  lease,  to 
secure  a  debt,  for  Specific  performance  of  a  covenant  in  the  lease  to 
rebuild  houses  upon  the  premises  in  the  11th  year  of  the  term, 
which  was  a  term  of  71  years  to  be  held  for  the  first  ten  years  at  a 
pecuniary  rent,  for  the  11th  year  at  a  pepper  corn  rent,  and  for  the 
rest  of  the  term  at  a  pecuniary  rent. 

Defendant  by  his  answer  insisted,  he  waB  not  bound  to  rebuild. 

Mr.  Mitford,  for  Plaintifi*,  cited  the  City  of  London  v.  Nash,  I 
Ves.  12,  rather  more  fully  reported,  3  Atk.  512,  where  Lord  Hard- 
wicke  decreed  a  specific  performance  upon  such  a  bill  as  this. 

Mr.  Mansfield,  for  Defendant,  said  there  was  no  ground  for  the  bill. 

Lord  Chancellor  [Thuhlow].  It  is  no  matter,  whether  De- 
fendant took  it  as  a  pledge  or  as  a  purchase ;  he  cannot  take  the 
estate,  and  refuse  the  burthen  ;  it  is  nothing  to  the  lessor.  I  am  not 
inclined  to  follow  that  precedent  of  building  a  house  under  the  di- 
rection of  the  Court  any  more  than  of  repairing  one.  (1).  Defen- 
dant must  take  an  assignment  in  order  to  enable  the  Plaintifis  to 
bring  an  action.  I  rather  think  upon  reading  the  answer,  that  they 
would  recover  even  without  the  assignment :  but  it  is  very  just,  that 
they  should  assign  absolutely,  and  that  the  Defendant  should  take 
it ;  and  this  will  come  under  the  general  prayer  for  relief.  If  he 
does  not  that,  he  must  at  least  account.  I  doubt,  whether  Defendant 
could  abandon  ?  put  the  case,  that  he  had  a  good  legal  assignment 
instead  of  a  dei>osit,  could  he  as  against  the  lessor  abandon  ?  I 
think,  he  cannot ;  because,  as  he  has  a  title  in  equity 
[  •  236  ]  •  to  have  a  legal  conveyance,  I  must  consider  him  as 
having  it ;  and  then  it  is  not  in  his  election,  but  in  Plain- 
tifi^s,  to  make  him  keep  it,  and  perform  the  covenants.  Let  there 
be  an  assignment,  and  let  the  Defendant  take  it,  and  pay  the  costs 
of  it  (1).  

1.  That  a  mortgagee,  who  takes  an  assignment  of  a  lease  as  a  security, » 
bound  by  all  the  covenants,  and  cannot  relinquish  the  lease,  eyen  if  he  womd 
consent  to  lose  the  money  he  had  lent;  see  the  Anonymous  Cast,  2  Freem.  252; 

(a\  Ab  to  equitable  mortgages,  and  the  importance  of  the  possession  of  title- 
deeds  in  England,  see  ante,  p.  72,  note  (o)  to  Ford  v.  Peering. 

(1)  Post,  Lane  v.  JVeuxkgaU,  vol.  x.  192 ;  Pembroke  v.  Thorpe,  3  Swanst  437, 
note,  and  the  references.  In  Mostly  v.  Virgin,  post,  iii.  184,  Lord  Loughborough 
thinks,  an  agreement  to  build,  if  sufficiently  certain,  may  be  executed  by  dwjrec. 
Specific  performance  of  a  covenant  to  make  good  a  gravel-pit  refused,  ^'**  J' 
Brandon,  xviii.  159.  Covenant,  that  lessee^s  elevation  shall  correspond  with  uie 
adjoining  houses,  executed :  Franklyn  v.  TuJton,  5  Madd.  469.  [2  Stoiy,  B* 
Juris.  §716,726.1 

(2)  i  Mer.  264. 
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•ad,  that  it  wilLxmike  no  difference  whether  such  aasignment  is  made  merely  by 
deposit,  and  only  for  secttrine  repayment  of  a  loan,*  or  whether  the  aBsigmnent  be 
fbnnal,  and  by  way  of  absolute  purcluuse  of  the  interest ;  see  Ccahard  y.  Tht 
AUormy-Gefural^  6  Price,  461;  mUiuxm  y.  Bommmul.,!  Brod.  &  Binff.263; 
"*^'  -^  n  y.  Sha!kr,  2  Vem.  374 


2.  The  difficulty  adverted  to,  in  the  principal  case,  of  having  a  building  carried 
on  under  the  direction  of  the  Court,  must  be  understood  with  reference  to  the 
circumstances  which  excited  that  expression  of  difficulty ;  now,  from  the  state- 
ment of  this  case  in  3  Brown,  166,  it  appears  that  the  covenant,  then  under  de- 
bate, was  by  no  means  clearly  a  defined  one ;  no  certain  nan  was  to  be  laid  out; 
no  particular  ]^an  was  agreed  upon ;  and  it  was  only  stipulated,  that  the  premises 
should  be  substantially  rebuilt:  which  contract  might  call  for  very  different 
scales  of  expenditure,  according  to  the  different  interpretations  which  might  be 
put  on  the  vague  epithet  **  substantiaL"  The  conduct  of  a  rebuilding  so  unde- 
fined would,  certainly,  be  open  to  all  the  objections  upon  which  the  Court  of 
Chancery  has  declined  conducting  a  repair :  and  Lord  Thurlow's  refusal  of  the 
application,  under  such  circumstances,  is  not  at  all  impugned  by  the  qualification 
laid  down  by  Lord  Rosslyn,  (in  Mo^itdy  v.  Fw^'n,  3  Ves.  132,)  following  Lord 
Hardwicke's  opinion,  (in  The  C%  of  London  v.  AVuA,  3  Atk.  515,)  that,  if  the 
transaction  and  agreement  be  clear  and  explicit,  perhaps  there  would  not  be 
much  difficulty  in  directing  a  specific  performance ;  but,  where  the  agreement  is 
loose  and  undefined,  and  it  is  not  expressed,  distinctly,  what  the  building  is  to 
be,  90  that  die  Court  could  describe  it  as  a  subject  for  the  report  of  a  Master, 
there,  the  jurisdiction  could  not  be  applied.  See  Pembroke  v.  Thorpe^  3  Swanst 
437.  See,  also,  as  analogous  to  this  question,  IVaaklifn  v.  Tuton,5  Mad.  469 ; 
Lame  v.  NetodigaUj  10  Ves.  194. 
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One  partner  absconded,  and  died  abroad,  but  never  was  a  bankrupt:  separate  .com- 
mission against  the  other,  under  which  the  assignees  seized  joint  effects.  The 
joint  debts  are  to  be  first  paid  out  of  the  joint  fund,  the  residue  divided  be- 
tween the  banknipt's  estate  and  the  representative  of  the  deceased  partner.(a) 

Assignees  kept  the  fund  eight  years  without  dividiufi^ ;  one  admitted  he  had  lent 
the  share  received  b^  him  at  ^per  cent,  the  other  mat  he  had  lent  his  share  to 
a  partnership,  in  which  he  was  engaged,  with  his  own  money  without  any  dis- 
tinct charge  of  interest:  decreed  to  pay  such  interest,  as  sludl  appear  to  have 
been  imuie,  and,  where  none,  4  per  oen^.(6) 

Judgment  against  one  of  two  partners,  execution  to  be  only  of  a  moiety :  But  in 
Equity  upon  the  ftiilure  of  one  the  partnership  fund  is  to  be  distributed  among 
the  joint  creditors  (a)  [p.  240.] 

In  1777  the  partnership  of  Wooldridge  and  Kelly  becoming  in- 
solvent, a  separate  commission  was  taken  out  against  Wooldridge. 

(a)  See  Story  on  Partnership,  §  962,  also  §  376.  It  is  a  general  rule  in  bank- 
ruptcy, that  the  joint  debts  are  primarily  pavable  out  of  the  joint  effects,  and  are 
entitled  to  a  preference  over  the  separate  debts  of  the  bankrupt ;  and  so,  in  the 
converse  case,  the  separate  debts  are  primarily  payable  out  of  the  separate  effects 
of  the  bankrupt,  and  possess  a  like  preference  ;  and  the  surplus  only,  afler  satis- 
fjdng  such  priorities,  can  be  reached  by  the  other  class  of  debts.  For  this  pur- 
pose, the  joint  estate  and  the  separate  estate  of  the  bankrupt  constit^^te  separate 
funds. 

(6)  See,  ante^  p.  89,  note  (a)  to  the  case  of  Hilliard,  and  also,  p.  93,  note  (a)  to 
CkUd  v.  JSnn^n. 
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Kelly,  having  absconded,  died  abroad,  so  that  he  could  never  be 
made  a  bankrupt.  Under  this  commission  all  the  effects  of  both 
partners  were  seized ;  and  were  assigned  by  the  original  assignee^ 
to  Garratt  and  Rowlatt ;  who  were  appointed  assignees  in  1780. 
They  made  no  dividend  till  1788 ;  when  an  order  was  obtained 
against  them  by  some  of  the  joint  creditors  for  an  account  and  divi- 
dend ;  but  the  Commissioners  refused  to  make  a  dividend  except  as 
to  a  moiety  of  the  joint  effects.  Some  of  the  joint  creditors  peti- 
tioned the  Lord  Chancellor  to  have  the  joint  debts  satisfied  in  the 
first  place  out  of  the  joint  fund  in  the  hands  of  the  assignees ;  but 
the  Lord  Chancellor  directed  a  bill  to  be  filed ;  upon  which  in  1789 
a  bill  was  filed  against  the  assignees  for  an  account  of  the  joint  ef- 
fects, which  had  come  to  their  hands,  and  to  have  the  joint  debts 
satisfied  with  interest  and  costs,  and  against  Mrs.  Wooldridge,  who, 
as  administratrix  of  Kelly,  claimed  a  moiety  of  the  joint  efkcts, 
and  also  insisted  on  retaining  out  of  them  in  preference  to  the  joint 
creditors  a  sum  of  20002.  due  by  bond  to  her  fi-om  Kelly.  Gairatt 
by  answer  admitted,  he  had  lent  the  share  of  the  fund  received  by 
him  to  another  partnership  at  5  per  cent. :  and  Rowlatt  admitted, 
he  had  lent  his  share  to  a  partnership,  in  which  he  was  engaged, 
mixed  with  his  own  money,  but  without  any  distinct  charge  of  in- 
terest for  that. 

Mr.  Hardinge  and  Mr.  Mitfard,  for  Plaintiff.  The  joint  credit- 
ors must  now  be  paid  out  of  the  joint  fimd  in  the  tmnds  of  the 
assignees  under  the  separate  commission.     What  pretence  upon  the 

obvious  justice  of  the  case  have  they  to  keep  this  moi- 
[  *237  ]  ety  in  their  hands?      The  Court  will  take  it  into  ♦its 

own  custody,  and  no  one  can  take  it  out  without  first 
paying  the  joint  debts.  All  the  parties  are  in  Court ;  the  de- 
ceased partner  by  his  representative ;  who  insists  upon  being  paid 
before  the  joint  creditors ;  the  fund  being  in  Court.  It  has  been 
held,  that  partners  are  joint  tenants  of  the  fund,  and  to  be  con- 
sidered so  even  after  the  dissolution  of  the  partnership ;  each  can 
act  upon  the  whole.  One  partner  has  no  right  but  by  what  is  due 
upon  an  account.  If  the  partner  remaining  here  had  taken,  and 
used  as  his  own,  part  of  the  share  of  the  other,  being  abroad,  the 
latter  could  not  have  been  relieved  but  upon  terms  of  an  account  and 
just  allowance.  A  surviving  partner,  as  tenant  in  common  with  the 
representative  of  the  other,  is  to  pay  joint  debts  first,  and  then  ac- 
count. If  a  separate  creditor  attaches  in  execution  the  joint  fund, 
which  he  must  always  do,  as  it  is  (1)  indivisible,  the  vendee  under 
the  execution  and  the  other  partner  are  tenants  in  common ;  and 
the  former  must  hold  it  subject  to  all  the  rights  of  the  other  partner. 
There  is  no  such  thing  as  an  undivided  share  of  the  partnership  ef- 
fects, except  what  results  upon  the  account  after  satisfying  the  part- 
nership debts.  Thus  the  assignees  of  one  partner  stand  in  his 
place :  and  are  tenants  in  common  with  the  other ;  and  when  by 

(1)  Haydenv.  Hoyden,  1  Salk.d£^ 
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accident  there  remains  another  moiety  in  their  hands,  they  caiinot 
port  with  it,  unless  upon  an  account ;  and  the  first  step  must  be  to 
pay  the  joint  demandli.  No  action  of  trover  hes  against  either  part- 
ner as  between  each  other.  Could  Kelly,  if  alive,  recover  this 
moiety  ?  If  he  came  forth  at  all,  he  would  be  either  a  bankrupt,  or 
would  pay  his  creditors.  The  consequence  of  bankruptcy  between 
two  partners  is,  that  they  are  still  entitled  to  the  balance  of  the 
account  West  v.  Skip,  1  Ves.  239,  456.  Fox  v.  Hanbury,  Cowp. 
445,  are  authorities  for  these  positions  (1).  Ex  parte  Voguel,  1 
Atk.  132,  the  Court  directed  the  assignees  immedmtely  to  sell  all 
the  efTects  under  the  separate  commission,  and  to  deposit  it  in  the ' 
Bank,  leaving  the  parties,  as  here,  to  make  out  their  equity  by  bill. 
2  Vem.  293,  Gonson  a  partner  embezzled  part  of  the  fund,  and 
failed ;  application  was  made  to  the  Court  by  the  other  partner  to 
be  paid  out  of  the  share  of  Gonson  for  that  embezzlement ;  and  it 
was  decreed,  first,  that  all  the  estate  should  be  sold  and  the  produce 
divided  among  the  joint  creditors ;  after  that  it  would  be 
seen,  what  Gonson's  share  would  be;  *and  out  of  that  [*238  ] 
he  should  answer.  In  Goss  v.  Dufresney,  Davies,  371,  1 
Cooke's  Bankrupt  Law,  163,  297  (2),  the  Court  ordered  the  whole 
estate  to  be  sold,  and  out  of  the  embezzler's  share  of  the  surplus 
the  amount  to  be  answered.  Nor  is  there  any  difference  between 
the  circun\stance  of  Kelly's  coming  into  Court,  if  he  had  been 
aUve,  and  his  representative  coming ;  for  neither  could  have  exe- 
cution against  the  joint  fund  without  submitting  to  the  terms  of  an 
account ;  nor  does  Mrs.  Wooldridge's  being  a  specialty  creditor  sig- 
nify ;  for  nothing  is  Kelly's,  till  the  joint  debts  are  satisfied.  Then 
as  to  interest,  all  the  joint  fund,  received  by  these  assignees,  was 
used  as  their  own ;  Garratt  admits  receiving  5  per  cent,  interest ;  and 
Rowlatt  does  not  deny  making  profit ;  and  admits,  this  fund  was 
used,  mixed  with  his  own,  by  his  trade :  from  which,  it  must  be 
concluded,  he  made  interest  of  the  whole.  Your  Lordship  has 
often  determined,  that  trustees,  using  trust  money  as  their  own,  shall 
answer  for  what  would  be  the  interest  in  the  hands  of  the  party 
entitled ;  as  in  Forbes  v.  Rozz,  the  other  day ;  in  which  trustees, 
who  had  made  use  of  the  fund,  were  compelled  to  answer  for  it. 
The  delay  is  a  suflicient  ground  for  costs.  In  1788  under  an  order 
they  delivered  in  an  account  full  of  error;  but  even  upon  their 
own  showing  29522.  against  them.  After  a  dividend  then  made 
they  admit  receiving  upwards  of  2000Z.  more,  and  after  great  delay, 
occasioned  by  obtaining  frequent  orders  for  time  to  answer,  and  to 
examine  witnesses  in  the  country,  which  never  was  done,  and  by 
putting  in  evasive  answers,  when  they  were  at  last  forced  to  answer, 
they  made  a  question  before  the  Master,  whether  they  had  occasion 
to  answer  at  all  as  to  the  interest  ? 

Solicitor  General  [Sir  John  Scott],  and  Mr.  Mtnsfieli,  for  the 

(1)  2  Term  Rep.  Br.  R.  682. 

(2)  8th  edit  by  Mr.  Rootsi,  258, 522. 

VOL.  I.  R 
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Assignees.  The  principle  of  bringing  the  bill  admits,  that  the  fund 
was  not  to  be  distributed  under  the  bankruptcy.  If  Kelly  was 
alive,  and  had  received  any  part  of  this  fund,  and  had  paid  some  of 
those  joint  creditors,  who  did  not  come  in  under  the  commisaon, 
the  rest  could  not  have  quarrelled  with  it ;  the  principle  of  the  cases 
cited  go  to  all  the  joint  creditors  as  well  as  those,  who  have  come  in 
under  the  commission.  The  assignees  took  the  best  advice ;  and 
were  told,  that  they  could  not  divide  with  safety.    The  delay  has  been 

as  great  on  the  other  side  by  repeated  amendments. 
[  *  239  ]        *  Mr.  Grahatiiy  for  Mrs.  Wooldridge,  administratrix  of 

Kelly,  was  not  prepared  to  argue  the  point  for  her,  not 
expecting  the  cause  would  have  come  on. 

Lord  Chancellor  [Thurlow].  Her  point  will  be,  that  she,  as 
a  separate  creditor,  will  have  a  right  to  come  upon  the  joint  fund, 
before  the  joint  debts  are  paid.  Upon  the  decree,  I  am  to  make,  it 
is  not  necessary  to  argue  that  now ;  if  you  can  make  it  out,  when 
the  account  comes  in,  it  will  do ;  if  you  cannot,  the  joint  debts  must 
be  paid  first.  Decree  an  account  of  what  both  assignees  have 
received  from  the  joint  estate  of  Wooldridge  and  Kelly,  and  also  of 
the  separate  estate  of  Wooldridge,  come  to  the  hands  of  Garratt  and 
Rowlatt  or  Mrs.  Wooldridge.  An  inquiry,  whether  the  assignees 
made  actual  interest.  But  it  will  be  difficult  to  go  upon  the  profits. 
If  trustees  will  adventure  the  fund  of  an  infant  in  ord^r  to  make 
profit  of  it,  you  may  come  at  it ;  but  it  must  be  a  single  fund :  it  is 
a  difficult  inquiry.  Take  generally  such  interest  as  shall  appear  to 
have  been  made  of  (1)  it ;  and,  where  none,  then  four  per  cent 
from  the  time  it  has  been  employed.  An  inquiry  after  all  the  joint 
creditors ;  the  bill  ought  to  have  been  on  behalf  of  these  creditors 
generally,  not  those  only,  who  have  sought  relief  under  the  commis- 
sion. Then  declare,  that  the  joint  debts  are  to  be  first  cleared ;  and 
that  the  residue  is  the  fund  to  be  divided  between  the  bankrupt  and 
the  representative  of  the  other  partner.  Where  one  partner  is  a 
bankrupt,  the  other  solvent,  there  oould  be  no  justice  except  by 
taking  an  account  of  joint  debts,  and  liquidating  the  joint  estate 
among  the  joint  creditors ;  for  what  the  assignees  take  they  would 
hold  as  tenants  in  conunon,  and  subject  to  the  joint  debts.  It  must 
be,  if  by  will,  upon  the  part  of  all  the  creditors ;  for  it  is  considered 
as  a  fund,  which  tlie  bankruptcy  cannot  clear  (2). 

Application   to  have  3166Z.   I6s.  4d.,  admitted  to  have  been 

(1)  Executor  ordered  to  pay  interest,  2  Ves.  85 ;  especially  if  he  uses  tbe 
money,  which  it  will  be  presumed  he  does,  if  he  does  not  apply  it  to  the  uses  of 
the  wiD,  or  bring  it  into  Court:  1  Bro.  C.  C.  359.  Same  decree  against  adminis- 
trator, who  had  made  interest,  ib»  375 ;  and  a^nst  assignee  of  a  bankrupt,  who 
kept  money  in  his  hands,  t6. 384.  See  Hilliard^i  Case,  anU^  89,  and  the  refeiences 
in  the  note,  p.  90;  oo«<,  Taylorv.  JFldds,  vol.  iv.  396,  xv.  559, n.;  LodgeSfF«^ 
Case,  ix.  589,  x.  98 ;  Barkir  v.  Goodair,  xi,  78,  85 ;  Young  v.  Keighhi,  x^-  **^' 
557;  Ex  parU  ISxng,  DuUon  v.  Morrison,  xviL  115,  193,  407;  Bnekwood  y- 
MUkr,  3  Men  279;  Mm  v.  Kilhre,  Ex  parte  Wataon,  4  Madd.  464,  477;  ^«r* 
Case,  1  Jac.  &  Walk.  605. 

(2)  2  Bro.  C.  C.  5. 
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received  by  the  assignees,  brought  into  Court,  which  was  order- 
ed, without  prejudice  to  the  account  to  be  taken :  and  to  be  laid 
out,  &c.  Farther  directions  and  costs  were  reserved,  with  liberty 
to  apply. 

*  On  the  8th  of  February,  1792,  this  cause  came  on  upon    [  *  240  ] 
the  report  for  farther  directions  before  Buller,  J.  sitting  for 
the  Lord  Chancellor  (a). 

It  appeared  by  the  report,  that  both  assignees  had  made  actual 
interest. 

Upon  the  point  raised  by  Mrs.  Wooldridge  Mr.  Mitfard,  for 
Plidntiffs,  said,  she  could  not  demand  any  part  from  the  assignees  in 
possession  of  the  fund ;  that  there  might  be  a  difference,  if  she  was 
possessed  of  any  of  the  effects:  though  even  in  that  case  Ooss  \. 
Dujremey  before  Lord  Talbot  in  Davies's  and  Cooke's  Bankrupt 
Laws  has  decided  the  question ;  that  where  there  are  partners,  and 
one  is  insolvent,  the  whole  partnership  property  is  to  be  applied  to 
the  partnership  debts,  whether  the  other  is  insolvent  or  not ;  for 
the  assignees  of  the  insolvent  partner  become  immediate  tenants  in 
common  with  the  other,  liable  to  all  the  partqership  debts,  and 
entitled  to  no  more,  than  the  partner  would  have  been  entitled  to ; 
namely  the  balance. 

Mr.  Chraham,  for  Mrs.  Wooldridge.  This  is  a  bill  by  joint  credi- 
tors against  assignees,  possessing  under  a  commission  against  one 
the  whole  property.  A  seisure  under  a  commission  of  bankruptcy 
is  understood  to  be  in  nature  of  an  execution  at  law ;  /  and  in  that 
case  the  creditor  of  the  partner,  against  whom  there  is  judgment,  is 
only  entitled  to  a  moiety.  Therefore  it  is  clear,  the  assignees  are 
only  entitled  to  a  moiety ;  and  then  the  question  is,  for  whom  they 
are  trustees  as  to  the  other  moiety.  Are  the  joint  creditors  to  have 
a  greater  advantage  by  the  circumstance  of  the  assignees  going 
beyond  their  power,  than  if  they  had  only  taken,  what  they  were 
entitled  to  ?  Having  a  right  to  resort  to  the  solvent  partner,  they 
ought  not  by  that  tortious  act  to  be  in  a  better  situation  than  the 
other  creditors  of  the  solvent  partner.  She  therefore  ought  to  hold 
it  for  an  equal  distribution  as  well  among  the  separate  as  the  joint 
creditors. 

Buller,  J.     This  is  not  exactly  the  case  of  an  execution  at  law. 
There,  I  admit,  in  case  of  judgment  against  one  the  joint 
estate  is  only  *  to  be  taken  as  to  a  moiety  (6) :  but  that  is  not    [  *  24 1  ] 
the  rule  of  this  Court.     At  law  it  is  a  separate  debt ;  but  in 
this  Court  they  have  gone  farther ;  and  for  many  years  past  it  has  been 
the  practice  upon  the  failure  of  one,  for  the  Court  to  say,  the  part- 


(a) 


See,  ante,  p.  19,  note  (a)  to  Lewis  v.  Ptad. 

The  partnership  property  may  he  taken  in  execution  upon  a  sepArate  judgr. 
ment  against  one  partner;  hut  the  Sheriff  can  only  seize  and  sell  the  interest  and 
ri^ht  of  the  judgment  partner  therein,  subject  to  the  prior  rights  and  liens  of  the 
o£er  partners,  and  the  joint  creditors  therein.  In  the  event  of  a  sale  the  pur- 
chaser at  the  sale  is  substituted  to  the  rights  of  the  execution  partner,  quoad  the 
prq>erty  sold,  and  becomes  a  tenant  in  common  thereof,  and  he  may  file  a  bill,  or 
a  bill  may  be  filed  against  him  by  the  other  partners,  to  ascertain  uie  quantity  of 
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nership  fund  shall  be  distributed,  as  far  as  it  will  go.     The  accounts 

are  distinct ;  and  the  [lartnership  fund  is  primarily  liable  to  the 

joint  creditors ;  therefore  she  has  no  claim  till  all  the  joint  debts  are 

paid. 

*  Plaintiffs  did  not  apply  for  costs  as  against  the  assignees,  but 

desired,  they  should  come  out  of  the  fund  as  between  Solicitor  and 

Ghent.  

1.  AiTOTHER  report  of  this  case  (not  noticed  by  Mr.  Vesey,)  may  be  found  in  3 
Brown,  459:  it  agrees,  in  the  main,  with  Mr.  Vesey's  statement;  but  in  Bome 
respects,  is  rather  more  full,  and  contains  the  substance  of  the  Master's  report 

2.  The  rate  of  interest  with  which  assiprnees  are  to  be  charged,  in  respect  of 
any  moneys  retained  in  their  hands,  or  employed  for  their  benefit  is  now  fixed  by 
thQ  104th  section  of  the  consolidated  Bankrupt  Act,  6  Geo.  IV.  c.  16. 

3.  It  has  been  judicially  declared,  that  it  seems  at  first  somewhat  strange,  to 
hold  that,  because  one  of  two  partners  becomes  a  bankrupt,  the  whole  of  the  joint 

Property  shall  be  administered  in  the  same  manner  as  if  both  were  bankrupts, 
'hat  course,  however,  is  necessary,  in  order  to  carry  into  effect  the  principle, 
that  joint  property  ought  first  to  be  applied  to  the  discharge  of  joint  debts:  the 
equity  is  not  that  of  the  joint  creditors,  but  that  of  the  partners  with  regard  to 
each  other ;  the  separate  creditors,  no  doubt,  have  some  interest  in  the  joint  prop- 
erty,— ^the  right  to  all  of  it  which  remains  the  separate  property  of  the  Motner 
against  whom  commission  has  issued, — but,  subject  to  the  joint  debtsi  and  to  the 
claims  of  his  solvent  partner.  Everett  v.  BaMunue^  10  Ves.  98 ;  ExparU  Rv^ 
6  Ves.  127;  Ex  parte  King,  17  Ves.  116.  The  distribution,  in  such  cases,  is 
made,  not  as  the  rights  of  the  creditors,  but,  as  the  rights  of  the  partners  them- 
selves require:  it  is  through  the  operation  of  administering  the  equities  as  be- 
tween the  partners,  that  the  claims  of  the  respective  classes  of  creators  are  dis- 
posed of.  Ex  wait  }riUi4ms,  11  Ves.  6;  Ex  parte  Twogoody  U  Ves.  520;  Ex 
parte  Peakt,  1  Mad.  358.    See  note  5  to  Lyster  v.  DoUand,  1  V.  431. 

4.  A  commission  of  bankruptcy  is  frequently  termed  a  species  of  execution ; 
an  action  and  execution  in  the  first  instance.  Ex  parte  fVeeman,  1  V.  &  B.  41. 
The  expression,  however,  is  an  inaccurate  one,  (Ex  parte  Broton,  1  V.  &  B.  66; 
Lee  V.  Lopea,  15  East,  2^ ;  Ex  parte  BrowHy  2  Yes.  Jun.  68,|  and  means  no  more 
than  this,  that  a  commission  of  bankruptcy  is  a  process  for  all  creditors,  legal  and 
equitable.  Ex  parte  Storks,  3  V.  &  R  107 ;  m  the  Matttr  of  Wait,  1  Jac.  & 
Walk.  610;  Ex  parte  Eltony  3  Ve&  239.  Now,  as  under  a  Itgal  execution 
against  one  partner,  no  more  property  can  be  carried  out  of  the  pcutnership  than 
the  quantum  of  interest  which  the  partner,  acfainst  whom  such  execution  has 
issued,  could  extract  out  of  the  concern  after  lul  the  accounts  of  the  partnership 
were  taken,  and  the  effects  of  that  partnership  were  reduced  into  a  dry  mass  of 
property,  upon  which  no  persons  but  the  partners  themselves  had  any  claim ;  so  a 

fortiori,  a  separate  creditor,  applying  for  satisfaction  of  his  debt  out  of  partnership 

interest  which  he  has  acquired  by  the  sale.  See  Stoiy,  Partnership,  §  263,  and 
cases  cited ;  Rice  v.  Muslin,  17  Mass.  197 ;  fVtlson  v.  Conine,  2  Johns.  282.  What 
that  interest  is,  or  may  be,  it  is  impossible  to  ascertain  in  many  cases,  until 
a  final  adjustment  of  aJl  the  partnership  concerns.  Stoiy,  Part  i  261;  iS^v. 
Harwood,  2  Swanst  586 ;  McoU  v.  Munford,  4  Johns.  Ch.  522 ;  &  C.  20  Johns. 
611.  The  Courts  of  Vermont  still  adhere  to  the  doctjine,  that  partnership  cred- 
itors have  no  priority  over  a  creditor  of  one  of  the  partners,  as  to  the  partnership 
effects.  Reed  v.  Shepardxon,  2  Vermont,  R.  120.  The  rule  in  Massachusetts, 
^ving  a  priority  to  the  partnership  creditor  in  such  cases,  was  settled  in  Ptirtt  v. 
Jackson,  6  Moss.  242.  It  was  also  held  in  tliis  case  that  an  attachment  oi  part- 
nership goods,  on  a  suit  against  one  partner,  is  not  valid  against  a  subsequent 
attachment  on  the  same  goods  by  a  creditor  of  the  partnership.  So  also  in  New 
Hampshire,  Tappan  v.  BlmsdeU,  5  N.  H.  190.  See  the  instructive  discussion  of 
this  subject  by  Mr.  Chief  Justice  Shaw,  in  Men  v.  Wdts,  22  Pick.  4*50;  also 
Moody  V.  Paynt,  2  Johns.  Ch.  548 ;  Burrall  v.  Acker,  23  Wend.  606. 
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estate,  by  means  of  an  equitable  quasi  execution,  will  only  receive  it  upon  the 
same  tenns.  DuiUmv.  Morrimm^  17  Ves.  206;  In  re  fFaU,  1  Jac.  &.  Walk.  60& 
And,  as  separate  creditors  cannot  take  a  dividend  out  of  the  joint  estate,  until  the 
ioint  creditiHB  are  fiist  satisfied ;  Ex  parte  JB2ton,  3  Ves.  240 ;  so  each  estate 
being  first  applicable  to  its  own  debts,  a  joint  creditor  cannot  be  allowed  to  prove 
under  a  sepamte  commission  (for  the  purpose  of  taking  a  dividend)  where  there  is 
any  joint  property  whatever,  be  its  amount  ever  so  sn^ :  the  same  rule  is  estab- 
lished (but  the  principle  has  been  thought  questionable)  where,  though  there  may 
be  no  joint  nnoperty  whatever,  there  is  a  solvent  partner.  Ex  paie  Ja/Mortj  3 
Mad.  231 ;  Ex  parte  Clay,  6  Ves.  814;  Ex  parte  KenringUmj  14  Ves.  448;  Ex 
farte  Sadler  and  /aeftson,  15  Ves.  56;  Ex  parte  Yonge,  3  V.  &.  R  39.  The  rule 
last  stated  has,  however,  been  qualified,  when,  notwithstanding  there  has  ap- 
peared to  be  a  solvent  partner,  stUl,  in  consequence  of  his  beln^  abroad  and  not 
likely  to  return,  no  relief  as  against  him  was  to  be  expected :  m  such  a  case,  if 
there  be  moreover  no  joint  property  whatever,  proof  of  a  joint  debt  may  be  ad- 
mitted under  a  separate  commission.  Ex  parte  Pinkaionj  o  Ves.  814,  ad  cakem, 
5.  Joint  creditors  of  a  partnership  may  vote  in  the  choice  of  assignees,  under  a 
commission  not  including  the  whole  of  their  debtors :  and  also  may  be  entitled  to 
assent  to,  or  dissent  from,  the  signature  of  the  certificate  under  such  commission ; 
but  no  o^er  than  the  petitionizig  creditor,  in  a  conmiission  against  one  member  of 
a  firm,  will  be  entitled  to  receive  any  dividend  out  of  the  separate  estate  of  the 
par^  thereby  declared  bankrupt,  until  all  the  separate  creditors  of  the  said  bank- 
rupt or  banlmipts  shall  have  received  twenty  snillings  in  the  pound  upon  their 
respective  debts.    See  stat  6  Geo.  IV.  c.  16.  s.  62. 


HARE  1^.  SHEARWOOD. 

[1790,  Nov.  9. . . .  S.  C.  3  Bro.  C.  C.  168.] 

Mr.  Justice  Bulleb, /or  Lord  Chancellor. 

Parol  evidence  not  admitted  to  prove  an  agreement,  made  upon  the  purchase  of 

an  annuity,  that  it  should  be  redeemable. 
On  a  written  agreement  narol  evidence  admissible  in  equity  in  cases  of  fiuud, 

and  where  puty  will  aomit  there  was  some  agreement,  (a)  [p.  243.] 

Bill  to  redeem  an  annuity  of  50Z.  per  annum  purchased  by 
Haynes  from  PlaintifT  for  300/. ;  and  to  have  the  joint  bond  of 
Plaintiflf  and  his  father  delivered  up,  with  the  warrant  of  attorney  to 

(a)  This  conclusion  flows  from  the  common  rule  which  declares  that  ^  parol 
contemporaneous  evidence  is  inadmissible  to  contradict  or  vary  the  terms  of  a 
valid  written  instrument"  See  1  Greenleaf,  Evid.  §  275,  where  the  reason  and 
policy  of  this  rule  are  expounded  with  clearness  and  learning.  It  is  to  be  ob- 
served that  the  rule  excluoes  only  parol  evidence  of  the  lanptage  of  the  parties, 
contradicting,  varying,  or  adding  to  that,  which  is  contained  m  the  written  instru- 
mentB ;  and  Uiis,  because  they  have  themselves  committed  to  writing  all,  which 
they  deemed  necessary  to  give  full  expression  to  their  meaning,  and  because  of 
the  mischiefs,  which  would  result,  if  verbal  testimony  were  m  such  cases  re- 
ceived. §  280,  See  Sweet  v.  Lee,  3  Man.  &  Gr.  452.  In  the  principal  case,  if 
the  defendant  had  admUted  that  there  was  a  parol  agreement  at  tne  time  the  bond 
was  entered  into,  a  basis  would  have  been  laid  for  the  introduction  of  parol  evi- 
dence to  explain  the  nature  of  the  agreement  In  conjQrmation  of  this  are, 
Thomas  v.  M<^Cormacky  9  Dana,  109 ;  Mclntyre  v.  Hum^^ikreys,  1  Hoff.  31 ;  Ruhr 
ardson  v.  TkomMony  1  Humph.  151 ;  Perry  v.  Pearson,  ib.  431 ;  Moses  v.  Murga- 
(royd,  1  Johns.  Ch.  119;  Chelwood  v.  BriUanj  1  Green.  Cha.  438.    So  also  where 
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secure  the  annuity ;  and  for  an  injunction  fix)m  proceeding  to  sue 
out  execution  upon  the  judgment.  Bill  charged  an  agreement  at 
the  same  time  with  the  grant  of  an  annuity,  that  upon  14  days' 
notice  it  might  be  redeemed  at  any  time.  Defendant  by  answer 
denied  any  knowledge  of  such  agreement,  and  submitted  to  do, 
what  the  Court  should  think  proper. 

Mr.  Mansfield  for  Defendant,  opposed  reading  parol  evidence  of 
the  attorney,  employed  in  this  transaction,  offered  by  Plaintiff  to 
prove  this  agreement.  He  said,  this  point  had  been  finally  settled 
in  Lord  Imham  v.  ChUdy  1  Bro.  Ch.  Ca.  92 ;  and  there  it  was  sug- 
gested, that  the  reason,  why  the  clause  of  redemption  was  not 
inserted,  was,  that  it  would  have  been  usurious;  but  Lord  Chancel- 
lor thought,  that  made  no  difference ;  and  as  there  was  no  fraud  to 
keep  out  the  clause  of  redemption,  he  would  not  admit  the  evi- 
dence. 
[  *  242  ]  *  Solicitor  General  [Sir  John  Scott],  for  Plaintiff.  That 
case  is  different  from  this;  for  there  the  party,  against 
whom  the  redemption  was  sought,  denied  the  fact  of  the  agreement, 
upon  the  principle  of  which  it  was  sought.  I  acknowledge  the 
general  rule  not  to  admit  parol  evidence  against  a  written  agree- 
ment ;  but  if  it  is  stated,  that  at  the  time  the  agreement  was  entered 
into,  the  parties  meant  and  agreed,  that  it  was  only  to  be  made  a 
particular  use  of,  and  the  Defendant  admits  or  does  not  deny  that, 
but  puts  in  this  answer,  that  he  does  not  know,  whether  the  agree- 
ment was  such  or  not,  but  leaves  the  Court  to  do  what  is  proper,  he 
says  he  does  not  resist  the  decree,  if  the  Court  can  be  satisfied,  that 
the  agreement  existed,  which  he  does  not  deny ;  and  tiierefore  if  the 
Court  can  be  satisfied,  that  it  did  exist,  it  may  proceed  to  relieve  the 
party.  Suppose  use  had  been  made  of  this  judgment,  and  execu- 
tion had  been  taken  out  upon  it ;  if  there  is  evidence,  that  one  party 
was  induced  to  execute  the  agreement,  under  a  persuasion  that  in 
particular  circumstances  it  should  not  have  the  effect,  it  otherwise 
would  have,  and  if  the  other  party  does  not  deny  that,  but  leaves 
them  to  make  it  out,  even  a  Court  of  Law  will  relieve.  If  Defend- 
ant will  neither  admit,  nor  deny,  he  refers  to  proof. 

For  Defendant.    The  distinction  taken  will. go  to  all  the  cases, 
where  the  evidence  is  necessary  ;  in  all  cases  where  this  evidence  is 

a  deed,  after  stating  a  certain  consideration  adds  ''and  for  other  considerations," 
parol  evidence  is  i^missible  to  show  what  those  considerations  were.  Benedici 
V.  Lynck,  1  Johns.  Ch.  370.  See  also  Harvey  v.  Mixandar,  1  Randolph,  219 ; 
2  Starkie,  Evid.  d.  548,  9,  and  notes.  If  a  grantee  fravdtdenUy  attempts  to  con- 
vert into  an  absolute  sale,  that,  which  was  ori^ally  meant  to  be  a  security  for  a 
loaii,  the  original  design  of  the  conveyance,  uough  contnuy  to  the  terms  of  &e 
writing,  may  be  shown  by  parol  Morria  v.  JVtron,  17  Peters,  109.  See  also 
Askew  V.  Poms,  2  Dessaus.  145.  In  what  cajses  parol  evidence  is  admissible  to 
show  that  a  deed  or  conveyance,  absolute  on  its  face,  was  intended  by  the  parties 
only  as  a  mortgage,  or  security  for  the  payment  of  money.  See  SUe  v.  Mankat' 
tan  Co.  1  Paige,  48;  mnttick  v.  Kane,  id.  202;  Ross  v.  JVbrretf,  1  Wash.  14; 
Streaton  v.  Jones,  3  Hawk.  423 ;  Thompson  v.  Patten,  5  Litt  74 ;  Lewis  v.  ifoi- 
ards,  3  Monro,  409 ;  Washburn  v.  MerrUs,  1  Day,  139 ;  Mark  v.  PeU,  1  Johns.  Ch. 
594 ;  Blanchard  v.  Keaion,  4  Bibb,  451 ;  Todd  v.  Rivers,  1  Dessaus.  155. 
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raised,  there  must  be  a  denial  of  the  fact  to  be  proved,  or  something 
equivalent,  else  there  is  no  occasion  for  the  proof.  Here  it  is 
become  necessary  for  the  Plaintiif  to  prove  this  agreement.  Defend- 
ants are  executors  and  trustees  for  infeuits ;  they  only  say,  they  know 
nothing  about  it ;  and  therefore  leave  him  to  make  out  his  case,  if 
he  can ;  and  are  right  in  so  doing  as  trustees  and  strangers  to  the 
transaction.     The  bill  ought  to  be  dismissed  with  costs.  • 

BuLLER,  J.  This  is  an  attempt  to  carry  the  rule  of  evidence  in 
this  Court  farther,  than  has  ever  been  done ;  and  it  is  not  supported 
by  any  precedent  or  authority,  but  only  by  an  ingenious  argument 
to  raise  a  distinction  between  this  case  and  the  case  cited.  In  prin* 
dple  there  is  none ;  for  this  is  not  one  of  the  accepted 
cases  *  in  this  Court,  which  are  cases  of  fraud,  and  where  [  *  243  ] 
the  party  will  admit  there  was  some  agreement  (1).  Here 
there  is  nothing  to  be  examined  into,  but  to  see  whether  it  is  incum- 
bent upon  Plaintiff  to  prove  this  agreement  in  order  to  obtain  a 
decree.  If  it  is  necessary  for  him  to  prove  it,  it  must  be  by  legal 
evidence ;  and  that  he  cannot  have.  I  do  not  see,  that  he  has  any 
business  here  at  all ;  he  ought  to  have  gone  to  law  for  any  justice, 
he  might  be  entitled  to.  If  there  he  can  avail  himself  of  his  parol 
agreement  against  the  general  rule  of  law  and  equity,  he  may ;  but  I  am 
only  to  pronounce,  what  that  rule  is ;  and  I  am  of  opinion  upon  the 
case  cited,  and  many  others,  that  such  evidence  cannot  be  admitted. 
As  to  the  costs,  I  think,  it  would  be  right  to  say  here  that  in  all 
cases  where  a  man  has  got  such  an  annuity  as  (2)  this  for  six  years' 
purchase,  he  may  as  well  pay  his  own  costs  (3). 

The  principal  case  is  likewise  reported  in  3  Brown,  241.  For  the  proceedinm 
at  common  law,  touching  the  matter  of  this  suit,  see  Haynu  v.  Hearty  1  H.  Black 
659.  It  is  unnecessary  to  cite  numerous  authorities  to  prore  the  general  proposi- 
tion, that  parol  evidence  of  a  parol  communication  between  the  parties  ouffht  not 
to  be  received,  to  add  a  term  not  inserted  in  the  specific  f^reement  which  they 
have  reduced  to  writing,  and  signed ;  the  inadmissibility  is  obvious,  and  rests 
upon  this  unanswerable  reason,  that  what  passed  between  them  in  that  parol  com- 
munication may  have  been  again  altered  and  qualified  in  a  variety  of  ways ;  but 
it  would  destroy  all  security,  if  what  parties  have  signed  and  sealed  were  not, 
(speaking  generally,)  deemed  conclusively  ^binding.  iS.  C  664.  The  rule,  how- 
ever, whicn  forbids  a  deed  to  be  impeached  by  averment  of  matters  dthon  the 
deed,  is  qualified  by  some  exceptions,  even  at  common  law.  CoUins  v.  BkmUm^ 
2  Wills.  348,  351 ;  Expartt  BiUmer,  13  Ves.  318;  Byne  v.  Vwian,  5  Ves.  606. 
And  it  cannot  be  said  that,  because  the  legal  import  of  written  agreement 
cannot  be  varied  by  parol  evidence,  therefore,  in  Equity,  when  once  the  court  is 
in  possession  of  the  legal  sense,  there  is  nothing  more  to  inquire  into.  Marquia 
Towfuend  v.  SUmgfvom^  6  Ves.  338.  It  is  a  ^quent  practice  in  Equity  to  per- 
mit a  deed  to  be  impeached  by  averments  showing  fracnl,  or  negativing  the  con- 
sideration therein  expressed:  yet,  it  should  be  observed,  the  converse  of  this 

(1)  PiUmm  V.  Ogboume^  2  Yea  375;  Mitf.  211.  As  to  part  performance, 
/rasf ,  333,  in  BrodU  v.  St,  Paul.  As  to  the  effect  of  admitting  an  agreement  by 
answer,  insisting  upon  the  statute,  see  Cooth  v.  Jaeksouj  pott^  voL  vi.  12. 

(2)  The  life  was  only  25  years  old. 

(3)  Upon  application  to  the  Court  of  Common  Pleas,  where  the  judgment  was 
entered,  the  same  evidence  was  refused,  being  held  inadmissible  after  the  death 
of  one  of  the  parties.  1  H.  Blackst  059.  Sec  the  note  to  Pym  v.  BlaMum^ 
posty  vol.  iii.  3t^ ;  Marquis  Tcfwnahend  v.  Stangroom^  vi.  328. 
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practice  does  not  seem  to  hold,  and  a  deed  cannot  be  supported  by  evidence  of 
considerations  different  &om  those  it  alleges :  Wiatt  v  Groves,  2  Sch.  &  Lef.  501 ; 
Clarkgon  v.  Uanwayj  2  P.  Wms.  204 :  though,  perhaps,  the  declarations  of  a 
party  to  a  deed  may  be  admitted  to  repel  imputations  of  fraud,  when  soch 
dedaiations  are  not  in  opposition  to  the  language  of  the  deed  itself.  ConoOg  v. 
Lord  Howe,  S  Yea,  71. 


ATTORNEY  GENERAL  at  relation  of  BISHOP  of  LONDON, 
1  V.  COlLe^Eo/, WILLI  AM  and  MARY  in  VIRGINIA,  the 
CITY  o/  LONpiaN,  «ni  OTHERS. 

[1790,  Nov.  12. . . .  S.  C.  3  Bro.  C.  C.  171.] 

ON'infonnation  administration.of  a  charity  under  an  appointment  by  the  trustees, 
•.  .and  a  plan  cpnfinped  by  a  decree,  takeh  from  the  parties  appointed,  being  sub- 
.    jects  of  jthe  United  States  of  America,  and  therefore  not  now  liable  to  control 
of  the  Court  (a.)*   Interest'  under  power  of  appointing  the  application  of  a 
.  cliarity  not  sufficieint  to  sustain  ia  bnl. 
Costs  of  course  but  of  the  fund  to  agents,  receivers,  and  trustees,  who  have  ac- 
counted fiiirly  and  paid  money  into  Court    Costs  cannot  be  ffiven  to  a  College 
individually,  nor  as  a  Corporation,  unless  proved  so,  [p.  246.] 

Mr.  Boyle  by  will  1681,  and  codicil  1691,  gave  the  residue  of 
his  fortune  to  be  laid  out  by  his  executors  for  charitable  and  other 
pious  and  good  uses  at  their  discretion ;  but  recommended,  that  the 
greater  part  should  be  employed  for  the  advancement  of  the  Chris- 
tian religion  among  Infidels.  There  was  no  other  than  that  general 
direction.  The  executors  agreed  to  lay  out  5400Z.  in  the  purchase 
of  the  manor  of  "  A.";  which  was  purchased  accordingly,  under  a 
decree  of  the  Court,  ratifying  the  agreement ;  and  conveyed  by  the 
executors  to  the  City  of  London  upon  trust  to  lay  out  the  rents  and 
profits  in  the  advancement  of  the  Christian  religion  among  Infi- 
dels as  the  Bishop  of  London  for  the  time  being,  and 
[  *244  ]  *Lord  Burlington,  one  of  the  executors,  should  appoint: 
the  appointment  to  be  confirmed  by  decree  of  this  Court 
The  trustees  appointed  the  rents  and  profits  to  be  paid  to  an  agent 
in  London  for  the  College  of  William  and  Mary  in  Vii^ia  for  this 
purpose ;  that  the  College  should  maintain  and  educate  in  the  Chris- 
tian religion  so  many  Indian  children,  as  far  as  the  fund  would  go; 
and  they  ordered,  that  the  President,  &c.  of  the  Collie  should 
transmit  particular  accounts,  of  what  sums  should  be  received  by 
them,  and  laid  out ;  and  that  they  should  be  subject  to  rules  given 
then  till  altered.  This  order  was  ratified  by  a  decree  of  the  Court 
The  cause  came  on  upon  an  information  and  bill  at  the  relation  of 
the  Bishop  of  London  for  the  purpose  of  having  the  disposition  of 
this  charity  taken  away  from  the  College,  because  emancipated  from 

(a)  See  2  Story,  Eq.  Juris.  §  1170,  84,  90 ;  Morwy  General  v.  The  Ironmone^ 
Co,,  2  Beavan,  313 ;  S.  C.  on  appeal,  1  Craig  &  Phillips,  508 ;  Trustees  of  B(^ 
iisl  .Association  v.  Smith,  3  Peters,  App.  500. 
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the  control  of  this  Court ;  and  for  liberty  to  lay  before  the  Master  a 
new  scheme  for  the  future  disposition  of  it,  and  for  a  sum  of  13,000/. 
in  Court,  the  produce  of  timber  cut  down,  and  for  an  account 
against  several  persons,  who  were  receivers  or  agents,  through  whose 
hands  the  money  passed :  but  as  it  appeared,  that  of  those  people, 
against  whom  the  account  was  sought,  some,  though  appointed 
receivers,  had  not  received  any  thing ;  and  others,  who  were  agents, 
had  made  up  their  accounts  fairly,  the  Attorney  General  at  the  hear- 
ing gave  up  the  demand  of  the  account  against  them. 

Attorney  General^  [Sir  A,  Macdonald],  for  the  information.  Cir- 
cumstances are  now  very  different  from  what  they  were,  when  the 
decree  was  made,  under  which  this  plan  was  adopted.  The  present 
situation  of  the  colony  of  Virginia  is  such,  that,  if  this  fund  passes 
through  the  hands  of  the  College,  this  Court  cannot  see  to  the 
application  of  it  according  to  the  testator's  intention,  regulated  by 
order  of  this  Court.  The  mode  of  applying  the  charity,  hitherto 
used,  is  now  become  improper ;  it  is  therefore  hecessary  to  find 
some  other  mode  of  applying  the  charity,  reserving  the  object ;  and 
for  that  purpose  the  Bishop  of  London,  now  the  only  surviving 
trustee,  ought  to  be  at  liberty  to  deliver  in  fresh  plans.  The  College 
state  their  claim  to  apply  this  Charity  as  servants  of  this  Court  thus : 
That  they  had  a  charter  of  incorporation  from  King  William  and 
Queen  Mary ;  and  there  they  stop  short,  and  do  not  claim  as  such 
corporation.  Whatever  was  their  former  situation,  they  are  now 
no  longer  a  corporation  with  respect  to  this  country,  as  a  creature 
of  the  great  seal  of  this  country.  They  merely  say,  that  it  is  pos- 
sible, that  the  Charity  may  be  applied  by  them,  and  there- 
fore submit,  *  that  it  ought ;  but  it  cannot,  as  the  control  [  *  245  ] 
of  this  Court  over  them  is  at  an  end. 

Mr.  Mansfield  and  Mr.  Mxtford  for  the  College.  There  is  no 
reason  to  disturb  this.  The  present  application  of  it  is  as  near  the 
intention  of  the  testator,  as  any  plan  can  be.  The  change,  which 
has  taken  place,  has  not  produced  any  impossibility  of  inquiring 
into  their  conduct.  The  alteration  is  merely  the  relinquishment  of 
the  government  of  that  country  by  this  All  that  was  done  by  the 
treaty,  was  to  acknowledge  them  independent ;  every  thing  else  re- 
mained as  before.  It  must  be  presumed,  this  College  remains  in 
the  same  situation  as  before  the  separation,  except  in  this  single  in- 
stance. The  application  of  the  money  can  be  managed  as  well  now 
as  before  by  accounts  properly  transmitted  to  the  officer  of  this 
Court.  Even  a  conquered  country  remains  in  the  same  situation, 
till  the  conquering  power  alters  it.  There  has  been  a  case  like  this ; 
that  of  the  Convents  in  Normandy  and  other  English  provinces  in 
France,  which  possessed  considerable  lands  in  this  country ;  and 
when  they  came  under  the  dominion  of  France,  they  still  continued 
to  hold  their  property  here  till  the  time  of  Henry  the  Vth.,  (1)  and 

(1)  2  Inst  583;  1  Bk.  Ck>m.  386 ;  4  Bla.  Com.  112 ;  1  Rap.  Hist  £ng.  509, 
2d  edit 
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though  from  time  to  time  it  was  confiscated  upon  account  of  war, 
yet  it  was  restored  with  peace.  There  is  nothing  in  the  information 
suggesting  a  doubt,  that  this  corporation  does  not  continue.  They 
are  sued  now  as  a  subsisting  CoUege,  and  put  in  their  answer  as 
such.  They  state  by  their  answer,  tliat  a  considerable  sum  is  due 
to  them  for  educating  and  maintaining  children  according  to  the  in- 
tention of  the  testatCH* ;  and  therefore,  if  they  are  no  longer  to  be  in- 
trusted with  this  fund,  yet  they  are  creditors  for  so  much,  and  ought 
to  be  satisfied  for  that  debt. 

Attorney  General  [Sir  A.  Macdonald].  In  the  schedule  to  their 
answer  they  only  use  the  general  word  "  expenditures  "  though  or- 
dered by  the  decree  to  transmit  particular  accounts. 

Lord  Chancellor  [Thurlow],  to  the  Counsel  for  the  Coll^je. 
Where  is  the  scire  facicu  in  case  of  misbehavior  ?  Sup- 
[  *  246  ]  pose  your  doctrine  relative  to  the  conquest  *  holds  by 
analogy  to  the  actual  state  of  America,  you  must  sup- 
pose, they  might  be  reformed  by  scire  facicu  in  their  own  Courts,  for 
it  certainly  could  not  be  in  the  courts  of  the  conquered  Prince.  As 
to  the  case  of  the  Convents  the  same  thing  happened  to  the  Knights 
Templars,  and  to  the  Knights  of  Malta ;  they  were  religious  institu- 
tions, and  it  turned  entirely  upon  that.  The  Bishop  of  London  seems 
not  to  have  a  sufficient  interest  in  this  fund  to  sustain  a  bill ;  it  must 
be  dismissed  as  to  him ;  the  information  was  proper,  but  the  bill  im- 
proper. If  the  agents  and  receivers  have  accounted  fairly,  why  should 
they  have  costs  ?  If  trustees  have  fairly  accounted,  and  paid  the  mon- 
ey into  Court,  their  costs  are  of  course ;  therefore  those  persons  ought 
to  have  them  out  of  the  fond  (1).  I  am  inclined  to  give  the  costs 
of  the  College  also ;  but  I  think  it  a  little  irregular.  I  cannot  take 
notice  of  them  as  a  corporation  ;  you  have  not  proved  them  an  ex- 
isting o^Txiration  at  all ;  nor  can  I  give  them  costs  individually. 
Give  the  City  of  London  and  the  other  Defendants  their  costs. 


1.  The  facts  in  this  case  are  more  Mly  stated  in  3  Brown,  171 — 178. 

2.  No  interest  as  to  the  subject  of  suit  seems  to  be  reqcdied  in  a  relator  to  ao 
information ;  though,  of  course,  no  one  but  a  party  inter^ted  can  sctstain  a  bill : 
Momty  General  t.  Fmon,  1  Ross.  235 :  see  the  note  to  the  next  following  case. 

3.  It  follows  from  the  nature  of  a  trustee's  office,  whether  it  be  expressed  in  the 
instrument  by  which  he  is  appointed,  or  not,  that  the  trust  property  riiall  reim- 
burse him  al)  the  charges  and  expenses  properly  incnrred  in  the  execution  of  the 
trust:  Worral  v.  HarJ&rd,  8  Vea  8;  BaUh  v.  Ihhamy  2P.  Wms.  454:  but,  by 
lach/u  and  neglect;  [Caffirey  t.  Darby,  6  Ves.  4&7;  CyCallaghan  v.  Cooper,  5 
VesL  117;)  by  obstinacy  or  caprice;  (Tajfier  t.  GkamUe,  3  Mad.  178;  Jones  v. 
Lewis,  1  Uox,  199;)  or,  genendly,  by  any  serioos  misconduct;  (LUyd  v.  S^rUUi, 
3  P.  Wms.  347 ;  Dawson  v.  Parrot,  3  Brown,  236 ;)  a  trustee  may  lose  his  own 
costs,  or  even  be  obliged  to  pay  those  of  other  parties ;  see,  post,  note  3.  to  7Vt0 
V.  EaH  of  mntertan,  1  V.  451. 

(1)  Beames  oi^Costs,  146. 
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ATTORNEY  GENERAL  v.  OGLENDER. 

[1790,  Nov.  15.] 

On  information  for  a  charity  relator  appearing  to  have  no  title,  there  can  be  no 
decree  but  to  diBmiss'^the  information,  and  in  that  case  costs  cannot  be  given 
out  of  the  charity. 


A  <iuESTioN  between  two  charities,  one  of  poor  people  in 

pBrish  in  the  county  of  Gloucester,  the  other  of  poor  widows  in  an 
alms  house,  concerning  the  right  to  a  legacy  given  by  a  will,  in  which 
there  were  descriptions  applicable  to  both.  The  information  was  at 
the  relation  of  the  latter ;  but  the  Lord  Chancellor  was  of  opinion, 
they  were  not  intended  by  the  testator. 

Attorney  General  [Sir  A.  Macdonald]  contended,  that  the  Court 
in  general  is  not  contented  to  say,  the  party  is  not  entitled  in  cases 
of  charities,  but  have  gone  farther  by  declaring  who  is  entitled  ;  for 
otherwise  it  may  be  said,  the  information  was  dismissed  for  want  of 
parties,  or  for  some  informality.  In  Attorney  General  v.  Parker,  1 
Ves.  43,  and  Attorney  General  v.  Smart,  ibid.  72,  and  2  Ves.  426, 
Lord  Hardwicke  recognizes  the  general  rule,  that  though 
the  prayer  of  the  information  does  not  exactly  *  go  to  it,  [  *  247  ] 
yet  the  Court  will  settle  the  right.  This  doubt  was  raised 
entirely  by  the  testator,  who  adopted  part  of  each  description*  Costs 
ought  to  be  out  of  the  fund. 

Lord  Chancellor  [Thurlow].  The  consequence  of  dismissing 
the  information  appears  to  be,  that  the  relator  had  no  title.  If  I 
keep  it,  I  must  decree  first,  that  the  relator  has  no  title,  and  upon 
that  information  gave  directions,  how  the  charity  shall  be  adminis- 
tered to  those  who  have  title.  I  doubt  whether  that  is  the  practice. 
As  to  the  costs,  if  you  have  totally  failed,  you  cannot  have  them  (1), 
the  utmost  you  can  claim  is  to  discharge  it  without  costs.  The  At- 
torney General  is  a  public  officer ;  and  therefore  may  act  for  the 
charity ;  but  I  believe  it  has  been  held,  that  an  information  without 
any  relator  would  not  do  (2), 

Attorney  General.  That  is  upon  the  principle  that  there  is  no  se- 
curity for  the  costs  of  Defendant. 

Lord  Chancellor.  If  I  give  costs  out  of  the  Charity,  I  ought  to 
give  a  decree  ;  which  I  cannot  do,  unless  those  cases,  which  I  will 
look  at,  induce  me  to  alter  that  opinion. 

1.  A  SHORT  note  of  &  point  in  this  cause,  not  adveited  to  by  Mr.  Vesey,  ap- 
pears in  3  Brown,  16& 

2.  In  Mr.  Vesey's  nuirginal  note  to  this  case,  want  of  title  in  a  relator  is  inti- 
mated to  be  good  ground  for  dismissing  an  information  on  behalf  of  a  charity :  in 

See  the  note,  airUe,  205. 

1  Ves.  72 ;  2  Ves.  327.  When  information  only  concerns  the  rights  of  the 
Crown,  relator  is  sometimes  named ;  but  when  it  concerns  those,  whose  rights  the 
Crown  takes  under  its  particular  protection,  there  is  always  a  relator,  who  in 
reality  sustains  and  directs  the  suit    Mit£  90. 


.^] 
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the  text  of  the  same  report,  the  defect  in  the  relator's  title  ia  stated  to  be  the  con- 
sequence, not  the  cause,  of  dismissing  the  information.  Taking  it  either  way, 
there  is  an  ambiguity  in  the  report :  Tne  only  use  of  a  relator  in  an  information, 
is  to  provide  a  secunty  for  the  defendant's  costs,  if  he  should  ultimately  appear  to 
have  been  brought  before  the  Court  on  insufficient  grounds :  when  the  proceeding 
is  by  information  only,  it  is  not  the  title  of  Uie  relator,  but  that  of  toe  charity, 
which  is  in  question :  Attomof  General  v.  Greeiij  2  Brown,  496 :  it  may,  indeed, 
happen,  that  this  person  has  an  interest  in  the  matter  in  dispute,  and  sustains  the 
character  of  plaintiff  as  well  as  of  relator;  but,  in  this  case,  the  pleading  i^  styled 
an  information  and  bill :  (Redesdale's  Cha.  PL  79 ;)  and  where  the  party  shows 
no  title  to  the  interest  which  he  claims,  qua  plaintiff^  his  bill  must,  or  course,  be 
dismissed :  but  it  does  not  seem  to  follow,  of  necessity,  that  the  ixiformation  with 
which  such  bill  is  coupled  must  also  be  dismissed ;  provided  the  claims  of  the 
charity  on  whose  behalf  it  is  exhibited  appear  equitable.  .Attorney  General  v. 
Vivian,  1  Russ.  236 ;  Momey  General  v.  Smart,  1  Ves.  Sen.  72 ;  Momeu  General 
v.  The  Cibf  of  London,  (the  case  last  commented  upon.)  But,  if  the  claims  set 
up  on  the  part  of  the  charity  which  is  the  object  of  uie  information  fail,  a  Court  of 
fkjuitv  cannot,  under  that  information  exhibited  dweno  intuitu,  give  directions  for 
the  administration  of  a  conflicting  charity,  in  which  the  title  really  appears  to  be. 
The  last  circumstances  seem  to  have  been  those  which  guided  the  determination 
of  the  principal  case:  see  2  Hovenden  on  Frauds,  313, 314;  whence  the  preced- 
ing observations  are  extracted.  But,  though  it  seems  now  settled  that  it  is  not 
necessary  for  relators  to  an  information  to  Imve  any  interest  in  the  subject  of  such 
suit,  it  sull  appears  that  none  but  parties  interested  are  entitled  to  proceed  by  the 
summajT  mode  of  petition,  under  the  statate  of  52  Geo.  IIL  c.  181.  Case  of  (he 
Bedford  Charity,  2  Swanst  525. 


DAVIES  t;.  AUSTEN. 
[1790,  Nov.  15. . . .  S.  C.  3  Bro.  C.  C.  178.] 

Legacy  payable  at  twenty-one  with  5/Mr  oenL  till  payable.  Executrix  advanced 
a  smn  larger  than  the  legacy  by  discharging  disbursements,  all  paid  bona  fide 
for  the  i^nt,  though  some  were  improper.  Legatee  when  of  age  assigned 
the  legacy.  Assignee  entitled  against  executrix  to  the  legacy  with  4  per.  cenL 
from  toe  time  it  was  payable,  (a) 

Infant  liable  for  necessaries ;  but  more  consideration  will  be  had  for  a  stranger 
advancing  him  money,  than  for  his  trustee,  [p.  249.] 

Purchaser  of  a  chose  in  action  must  abide  by  the  case  of  him  from  whom  he 
buys.    Costs  refused,  [p.  249.] 

William  Horatio  Greene  was  legatee  of  500/.  payable  at  21 
with  interest  at  5  per  cent,  till  payable.  It  was  not  given  over  in 
case  of  his  death  under  21.  Defendant  was  executrix,  and  advanc- 
ed more  than  the  legacy,  viz.  650/.  before  he  came  of  age,  by  reim- 
bursing the  father  in  law  of  the  infant,  who  took  charge 
[  *248  ]  of  him  at  the  Charter  school,  but  upoa  his  *  discovering 
an  inclination  for  the  sea  put  him  apprentice  to  the  cap- 
tain of  a  West  India  ship  with  a  fee  of  100/.  After  some  time  he 
became  so  disgusted  with  that  profession,  that  it  became  necessary  to 
take  him  from  it.  He  then  chose  to  go  to  India,  and  100/  more 
was  expended  for  his  passage.     It  was  stated  by  the  Counsel  for  De- 

(a)  See  2  Williams,  Executois,  1012. 
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fendant,  that  they  could  prove,  that  in  all  650/.  was  advanced  for 
necessary  expenses.  In  1786  he  came  of  age,  and  immediately  as- 
signed the  legacy  to  Davies,  who  brought  the  bill  against  the  execu- 
trix. 

Solicitor  Oeneral  [Sir  John  Scott]^  for  Plaintiff,  said  full  consid- 
eration was  given  for  the  assignment,  viz.  625/. 

Attorney  General  [Sir  A.  Macdonald]  and  Mr.  Sutton  for  Defend- 
ant. This  is  the  case  of  a  child  destitute  in  every  respect  except 
this  small  legacy ;  the  interest  ot  which  was  not  sufficient  to  put  him 
out  to  any  advantage.  It  does  not  appear  what  was  the  considera- 
tion given ;  it  may  be  an  experiment  to  get  this  assignment  into  his 
own  hands.  It  took  place  immediately  after  he  came  of  age.  PhiU 
ips  V.  Paget,  2  Atk.  81,  payment  of  legacy  by  executor  to  minors 
good,  by  Lord  Hardwicke ;  who  said,  he  would  not  strain  the  rules 
of  the  Court  to  make  executor  pay  it  over  again  ;  especially  as  he 
paid  it  to  save  a  forfeiture  of  what  he  took  under  the  will ;  it  being 
an  express  condition  of  his  taking,  that  he  should  discharge  the  leg- 
acies within  a  limited  time.  1  Vern.  255.  It  was  objected  that  only 
the  bare  interest  of  the  money  should  have  been  expended  for  main- 
tenance ;  but  the  Lord  Keeper  thought  it  right  to  expend  the  whole ; 
as  the  sum  was  small ;  and  probably  would  be  expended  more  to  his 
advantage  at  that  time  than  afterwards ;  but  said,  it  would  be  other- 
wise if  a  lai^r  sum,  as  a  legacy  of  1000/. ;  therefore  there  are 
instances,  in  which  the  Court  has  considered  the  situation  of  the 
parties,  and  all  the  circumstances;  and  no  precise  line  has  been 
drawn.  Marlow  v.  Pitjield,  1  P.  Will.  558.  Infant  borrowed  money 
and  applied  it  to  payment  of  debts  for  necessaries ;  he  was  held  lia- 
ble to  pay  this  in  equity,  though  not  at  law ;  for  the  lender  of  the 
money  stood  in  the  place  of  the  person  paid,  viz.  the  creditor  for 
necessaries ;  and  shall  recover  in  equity ;  as  the  other  might  at 
law. 

*  Solicitor  Oeneral.  In  Philips  v.  Paget  Lord  Hard-  [  *249  ] 
wicke  changed  his  opinion  next  day. 

Lord  Chancellor  [Thurlow].  I  agree  with  Lord  Hardwicke 
in  not  being  inclined  to  stretch  the  rules  of  the  Court ;  though  I  do 
not  understand,  that  he  was  doing  so  there.  The  reasons  given  by 
the  reporter  in  that  case  were  made  for  alteration.  It  is  as  ill 
reasoned,  as  can  be ;  what  is  said  about  the  forfeiture  is  idle ;  it  is 
impossible  to  suppose,  that  Lord  Hardwicke  could  have  given  such 
reasons.  They  do  not  ai^e,  how  it  would  have  been  in  this  case, 
if  the  infant  was  Plaintiff  himself.  Every  man,  who  takes  an  assign- 
ment of  a  chose  in  action,  gives  personal  confidence,  that  there  is  no 
lien  upon  it.  It  Is  not  possible  to  give  the  executrix  more  than  the 
interest  up  to  1786,  when  he  came  of  age.  The  case,  you  mentioned 
last,  was  in  my  contemplation ;  you  may  recover  against  an  infant 
for  necessaries ;  but  there  is  this  difference ;  that  where  a  stranger 
advances  money,  he  will  have  a  little  more  consideration  than  a 
trustee,  charged  with  the  care  of  paying  an  infant,  when  of  age,  a 


249  ANGER8TEIN   V.  CLARKE.  [1790. 

« 

sum  of  money,  would  be  allowed.  Defendant  must  pay  5002.  with 
interest  at  4  per  cent,  from  the  time  he  came  of  age  (1). 

Solicitor  General.  Five  per  cent,  was  given  by  the  will,  and  it  is 
a  solvent  estate.     Plaintiff  must  have  costs.' 

Lord  Chancellor.  The  5  per  cent,  was  during  the  infancy,  and 
you  have  availed  yourself  of  that  argument  before.  You  cannot  raise 
a  purchaser  higher  than  the  infant  himself.  A  purchaser  of  a  chose 
in  action  must  always  abide  by  the  case  of  the  person,  frcMn  whom 
he  buys;  that  I  take  to  be  a  universal  rule  (a).  It  is  against  a 
solvent  estate  in  one  respect ;  but  it  is  against  executors,  who  have 
spent  more  about  him  than  the  legacy.  It  would  be  too  hard  to 
give  costs.  But  many  of  the  disbursements  were  very  wrong ;  for 
instance  1002.  to  the  Master  of  a  West  India  ship ;  it  is  putting  him 
in  the  character  of  a  slave,  and  giving  1002.  for  making  him  so. 


1.  HowEVEa  beneficial  to  an  infant  the  act  mav  have  been,  and  however  un- 
gracious it  may  be  in  him  afterwards  to  dispute  the  allowance  of  a  chaive,  by 
mcurring' which  his  best  interests  have  been  consulted  (Er  parte  MPKey,  1  Ball  & 
Beat  4(%,)  still,  it  is  settled  that  neither  an  executor  nor  trustee  must  take  upon 
himself  to  break  in  upon  an  infant's  omntol,  to  provide  for  his  maintenance  and 
education:  this  is  what  the  court  itseu  very  rarelv  does ;  though,  in  order  to  put 
a  child  out  in  life,  it  is  sometimes  nermitted.  WaJOur  v.  ffetkeraU,  6  Ves.  474 ; 
Swinnock  v.  CrMi  2  Preem.  78 ;  £ee  v.  Brmm,  4  Ves.  366 ;  Ex  parte  Chteny  1 
Jack.  Sl  Walk.  2o4.  And  where  the  act  is  such  as  the  Court  would  have  ap- 
proved, it  may  be  allowed,  though  done  without  a  previous  application.  Lee  v. 
Broum,  uH  supra,  MUner  v.  Lord  Harwood,  17  Ves.  273. 

2.  That  every  assignee  of  a  chose  en  adion  takes  subject  to  the  same  equity  to 
which  the  assignor  was  liable,  see  Priddy  v.  iSoM,  3  Meriv.  107 ;  Twrton  v.  oen- 
son,  2  Vem.  765. 

3.  The  principal  case  is  likewise  reported  in  3  Brown,  178. 


[  *250  ]  ANGERSTEIN  v.  CLARKE. 

[1790,  Nov.  17.] 

On  amended  bill  it  is  not  necessary  to  serve  new  subpanas  on  the  original  De- 

fendant8.(&) 
Amended  bill  taken  as  a  new  bill  for  certain  purposes. 

Question,  whether  upon  an  amended  bill  it  is  necessary  to  serve 
new  subpomas  upon  the  original  Defendants. 

Mr.  Mansfield  said,  it  was  a  point,  upon  which  much  doubt  was 
entertained,  but  he  had  no  case  for  it. 

(1)  Post,  Lee  v.  Broum,  vol.  iv.  362;  fValker  v.  ffetterett,  vL  473;  Ex  parte 
M*Key,  1  Ball  &  Beat  405.  As  to  pajrments  made  to  the  father,  see  Cooper  v. 
Thornton,  3  Bro.  C.  C.  60, 186,  and  Dagley  v.  Tolferry,  1  P.  Will.  285 ;  better 
reported  1  £q.  Ca.  Ab.  300. 

(a)  See  Mwnraii  v.  iMVmm,  2  Johns.  Ch.  443;  Norton  v.  Bose,  2  Wash.  233; 
Bedfeam  v.  Femer,  1  Dow,  50 ;  Murray  v.  BaUim,  1  Johns.  Ch.  566 ;  Jaduon  v. 
Ketdvum,  8  Johns.  479. 

(6)  See  notes  to  CaherUy  v.  WUliams,  ante,  p.  210. 
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Lord  Chancellor  [Thurlow]  asked  Mr.  Dickens,  the  Register, 
whether  in  the  common  case  of  amended  bill  upon  ^exceptions  new 
subpcmas  are  served.  The  Register  answered  in  the  negative ;  and 
produced  two  manuscript  cases  to  the  contrary ;  one  -before  Mr. 
Baron  Clarke  in  1744  ;  where  this  came  to  be  in  question ;  and  the 
Court  ordered  the  precedents  to  be  searched ;  and  upon  them  deter- 
mined, that  it  was  not  necessary.  The  other  case  was,  where  a  bill 
was  amended  upon  exceptions  allowed,  and  amendments  and  ex- 
ceptions to  be  answered  together ;  in  which  case  Lord  Hardwicke 
considered  the  amendments  as  put  in  issue  without  more,  and 
decreed  upon  the  amended  bill  accordingly ;  and  no  new  subpcena 
was  served  (1). 

Lord  Chancellor.  The  first  case  was  adjudged  upon  an  inquiry 
into  the  practice :  and  if  it  had  not  been  produced,  I  should  not 
have  thought,  the  Court  would  have  made  it  a  subject  of  inquiry. 
It  seems  to  be  a  fair  inference,  that  upon  a  general  order  to  answer 
the  Court  considers  them  as  appearing.  The  parties  may  have  gone 
into  evidence  (2)  ;  and,  if  Plaintiffs  amend  their  bill  upon  the  idea 
that  they  are  out  of  Court,  by  the  amendments  they  cut  the  De- 
fendants out  of  all  the  defence  made  before  ;  which  I  should  not  be 
inclined  to  do.  The  case  of  an  amended  bill  upon  exceptions,  and 
amendments  and  exceptions  to  be  answered  together,  happens  a 
dozen  times  in  a  term.  But  an  amended  bill  is  taken  as  a  new  bill 
for  certain  purposes  (3).  

See,  a$Ue,  the  note  to  Lord  Abvngdon  v.  BuUer  and  Beruonj  1  Ves.  206. 

(1)  In  Hinde's  Chan.  Pnic.  23,  it  is  said,  if  a  farther  answer  be  required,  then 
a  MubptBna  to  appear  and  answer  must  be  served. 

(2)  After  witnesses  examined  no  amendment  permitted.    Barnard,  228,  Mitf.  53. 

(3)  See  Newel,  Practice,  197.    SkdJingUm  v. ,  post.  vol.  iv.  66 ;  HaU  v. 

Camp ;  Bagahaw  v.  Batson,  1  Dick.  108, 11.3.  In  Tcarieton  v.  Dyer,  post,  x.  442, 
the  ^nerai  question  was  raised  at  the  bar:  but  the  subpana  was  ordered  on  the 
special  circumstances.  Whether  death  of  Defendant,  after  subpOBna  to  hear  judg- 
ment, the  suit  being  revived,  a  new  tubpmm  is  necessary,  see  Byne  v.  PoUer^poai, 
v.305u 
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PERRY  V.  PHELIPS. 
[1790,  Nov.  25.] 

PoiifT  arffued  by  leave  of  the  Court  on  motion  to  vaiy  minutes,  though  inegularJ.o) 

Devise  of  personal  estate  and  of  rents  and  profits  of  real  in  trust  to  accumulate, 
and  be  laid  out  in  land  to  be  conveyed  with  the  real  to  die  youngest  or  only 
son  of  the  trustee  at  twenty-one ;  held  a  vested  interest  by  executoiy  devise 
in  an  only  survivin|r  gon,  and  not  to  wait  till  the  death  of  the  father,  but  liable 
to  be  devested  by  birth  of  another  son.  The  trustee  survived  his  son  seven! 
years,  and  received  the  rents  and  profits  till  his  death,  but  never  laid  them  out 
m  land,  as  directed :  those  accrued  afler  the  son  made  his  will  held  to  be  an 
equitable  interest  in  land,  and  therefore  to  pass  by  it,  [251.] 

A  possibility  is  devisable,  [p.  254.] 

Any  equitable  interest  is  devisable  (h)  [p.  254.] 

Testator  cannot  bv  any  words  devise  lands  either  under  the  statute,  or  at  common 
law,  which  he  had  not  at  the  time  of  maldng  the  will.  In  cases  of  contracts 
for  land  before,  but  executed  ailer,  making  a  will  of  land  the  subsequent  exe- 
cution is  not  a  revocation ;  the  legal  interest  coming  in  esse  afterwards  would 
not  pass  by  the  will  at  law,  but  in  Equity  is  bound  by  the  prior  devise  of  the 
equitable  mterest,  [p.  255.] 

Executoiy  devise  is  in  its  nature  equitable,  and  becomes  legal  estate  only  by  ap- 
plication of  the  statute  of  uses,  which  executes  every  species  of  interest,  that 
a  Court  of  Equity  would  before ;  and  that  has  been  extended  to  cases  not  in 
contemplation  of  the  statute,  [p.  255.] 

An  equitable  lien  is  an  equitable  obligation  to  do  according  to  conscience,  and  a 
devise  of  it  good  in  Equity,  [255.] 

John  Lockter,  senior,  seised  in  fee  of  real  and  possessed  of  per- 
sonal estate,  by  his  will,  dated  the  13th  of  June,  1734,  devised  his 
lands  and  hereditaments  (subject  to  some  annuities  long  since  ex- 
pired) to  his  brother  Thomas  Lockyer,  until  his  son  John,  or  any 
other  of  his  younger  sons,  shall  attain  21,  which  shall  first  happen; 
in  case  he  shall  have  no  younger'  son,  that  shall  live  to  attain  the 
said  age,  then  until  such  only  son  shall  attain  the  said  age  ;  in  trust 
that  the  clear  rents,  issues  and  profits,  of  the  premises,  (after  all 

(a)  Where  anv  mistake  has  occurred,  by  the  neglect  of  the  clerk  to  enter  a 
paper  as  read  which  was  in  fact  read  in  the  Ck)urt  below,  the  minutes  may  be 
corrected  on  application  to  the  Vice-Chancellor,  Studwell  v.  Palmer^  5  Paige,  168. 
While  the  decree  remains  in  the  minutes,  a  motion  merely  to  correct  the  minutes 
in  matters  of  form  or  substance  is  in  England  always  proper.  Grange  v.  Cass,  2 
Young  &  Jervis,  241 ;  Davis  v.  Morris,  3  Price,  766;  Brown  v.  iStmsome,  9  Price, 
479.  See  1  Hoffi  Ch.  Pr.  559.  So,  in  Massachusetts,  Gibson  v.  Crehore,  5  PicL  140. 
Where  the  Court  directed  an  issue  to  be  tried  at  the  next  assizes,  and  the  decree 
was  not  drawn  up  or  passed  in  sufficient  time,  the  minutes  were  varied  by  direct- 
ing the  trial  of  the  issue  at  the  subsequent  assizes.  ffUlis  v.  Farrtr,  2  Young  & 
Jer.  241 ;  Hanoood  v.  Fisher,  1  Younge  &  Col.  110.  But  after  a  decree  has  been 
settled  and  entered,  the  Court  will  not  entertain  any  application  to  vary,  unless 
upon  consent  of  all  the  parties,  or  in  respect  of  matters  which  are  quite  of  course. 
Reece  v.  Reece,  1  My.  &  Craig,  372.  As  where  the  decree  is  obviously  wrong,  or 
there  is  a  clear  mistake  made  by  the  Court  or  counsel  in  drawing  it  up.  Gardner 
V.  Dewing,  2  Edw,  131 ;  Bennett  v.  Wnter,  2  Johns.  Ch.  205.  The  proper  mode 
of  having  a  decree  rectified  in  matters  of  substance  is  by  applying  to  have  the 
cause  re-heard.  Clark  v.  HaU^  7  Paige,  382.  See,  also,  1  Barbour,  Ch.  Pr.  250, 
351. 

{h)  See  ZAvingston  v.  Mwkirk,  3  Johns.  Ch.  312 ;  M'Kinnon  v.  Thonqmn,  Mem, 
307,  310 ;  Thompson  v.  Scatt,  1  BTCord,  Ch.  32. 
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chaiges  and  reparations  deducted)  except  a  dwelling-house  at  II- 
chester  and  the  gardens  and  the  orchard  thereto  belonging,  which 
the  testator  directed  to  be  enjoyed  by  him  for  his  own  use  for  the 
term  above  mentioned,  be  preserved  and  improved,  and  the  same 
with  the  produce  thereof  be  layed  out  and  employed  in  manner  as  is 
herein  after  directed  with  regard  to  the  overplus  of  his  personal  es- 
tate ;  and  when  and  as  soon  as  his  said  nephew  John  Lockyer  or 
any  other  of  the  younger  sons  of  his  said  brother  Thomas  Lockyer 
bom  or  to  be  bom  shall  attain  21,  then  he  gave  his  said  dwelling- 
house,  orchard,  and  gardens,  and  all  other  his  said  lands  and  here- 
ditaments, thus  charged  as  aforesaid,  unto  his  said  nephew  John  Lock- 
yer, or  unto  such  other,  as  for  the  time  being  shall  be  a  younger  son 
of  his  said  brother,  and  shall  first  attain  the  age  of  one  and  twenty 
years,  and  to  the  heirs  and  assigns  of  such  respective  younger  son  for 
ever  ;  but  if  his  said  brother  shall  have  but  one  son  that  shall  live  to 
attain  the  said  age,  then  he  gave  the  same  unto  such  only  son  his 
heirs  and  assigns  for  ever.  The  testator  then  reciting,  that  his 
brother  Thomas  and  his  eldest  son  Joseph  Lockyer,  or  one  of  them, 
was  entitled  to  the  fee-simple  or  other  estate  of  inheritance  in  lands 
called  Chester  Meads  in  the  county  of  Somerset,  directed,  that  if  his 
said  brother  or  his  son  Joseph  or  such  as  shall  have  a  legal  title 
thereto  shall  convey  the  said  lands  to  the  same  uses,  intents,  and 
purposes,  as  near  as  may  be,  as  the  testator's  said  lands  and  heredit- 
aments are  hereby  devised,  that  there  be  paid  to  the  said  Joseph 
Lockyer  or  to  such  in  whom  the  said  premises  shall  be  then  vested, 
and  shall  execute  such  conveyance,  the  sum  of  3000^.  out  of  his 
personal  estate,  in  lieu  of  the  lands  to  be  thus  conyeyed  and  settled 
as  aforesaid ;  and  as  to  his  personal  estate,  after  his  debts,  legacies, 
and  funeral  expenses  deducted,  he  gave  the  same  to  his  said  brother 
Thomas  Lockyer,  whom  he  made  his  executor,  in  trust  that  he  im- 
prove the  same  in  the  best  manner  as  he  shall  think  proper,  until 
such  son,  as  will  be  entitled  to  his  lands,  shall  attain  the  age  of  one 
and  twenty  years  ;  and  then  to  lay  out  the  same  and  the  produce 
thereof  in  the  purchase  of  other  lands  of  inheritance,  and  do  settle 
and  assure  such  new  purchased  lands  to  and  for  the  same  uses,  in- 
tents, and  purposes,  as  near  as  may  be,  as  his  lands  and  heredita- 
ments are  devised  ;  and  he  declared  his  vrill,  that  no  part  of  the  es- 
tate thereby  devised  be  applied  to  the  maintenance  or  education  of 
his  said  brother  Thomas's  sons  during  their  nonage ;  but  that  his 
said  brother  be  at  the  sole  chai^  of  such  their  maintenance :  and  in 
case  his  said  brother  Thomas  shall  have  no  son  that  shall  so  attain 
the  age  of  one  and  twenty  years,  then  he  gave  unto  his  niece  Betty 
Cleeve  the  sum  of  500/.  And  all  the  residue  of  his  estate,  both  real 
and  personal,  he  gave  unto  his  said  brother  Thomas,  his  heirs,  exec- 
utors, and  administrators.  The  testator  died  in  November  in  the 
same  year,  leaving  his  brother  Thomas  his  heir  at  law,  and  Joseph 
Tolson  Lockyer  and  John  Lockyer,  jun.  the  two  sons  of  Thomas 
then  living ;  who  were  his  only  issue.  John  Lockyer,  jun.  the  young- 
er son  of  Thomas,  died  in  1751  under  21,  by  which  Joseph  Tolson 

VOL.  I.  s 
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Lockyer  became,  and  continued  till  his  death,  the  only  son  of  Thom- 
as Lockyer.     In  1752  he  married  Maria ,  and  by  his  will, 

dated  the  26th  of  September,  1759,  devised  as  follows :  <<  As  to 
such  wordly  estate  of  what  nature  or  kind  soever,  whether  in  pos- 
session, reversion,  or  remainder,  wherewith  it  hath  pleased  God  to 
intrust  and  that  I  shall  dib  seised  or  possessed  of,  interested  in,  or 
entitled  unto,  invested  in  or  that  shall  belong  to  me  at  my  decease, 
wheresoever  or  howsoever,  in  any  manner  or  wise,  the  debts,  which 
I  shall  owe  at  the  time  of  my  decease,  and  my  funeral  charges  and 
expenses  being  thereout  first  deducted,  paid,  and  satisfied,  I  do  give, 
devise  and  bequeath  the  same  and  every  part  and  parcel  thereof, 
fully,  wholly,  and  absolutely  unto  my  dear  wife  Maria  Lockyer,  to 
be  by  her,  her  heirs,  executors,  administrators,  and  assigns,  peaceably 
and  quietly  held,  occupied,  and  enjoyed,  for  ever,  free  from  the 
claim  or  demand  of  any  other  person  or  persons  out  of,  from,  or  to 
the  same,  or  any  part  thereof ;"  and  he  appointed  his  wife  execu- 
trix. Joseph  Tolson  Lockyer  died  in  January  1764.  Thomas  Lock- 
yer upon  Uie  death  of  his  brother  John  Lockyer  entered  upon  and 

took  possession  of  his  real  and  personal  estate.    Joseph 
[  ♦  252  ]  Tolson  Lockyer,  having  ♦  attaint  the  age  of  21  upon  the 

15th  of  February,  1749,  was  by  his  father  put  into  posses- 
sion of  the  house,  garden  and  estate  of  the  testator  John  Lockyer: 
but  a  short  time  afterwards  Thomas  Lockyer  re-entered  on  said  es- 
tates ;  and  continued  in  possession  thereof  and  receipt  of  the  rents 
and  profits  and  produce  of  the  real  and  personal  estate  of  John 
Lockyer  till  his  death  in  July,  1785.     By  his  will,  made  shortly  be- 
fore his  death,  he  gave  all  his  real  and  personal  estate  to  his  execu- 
tors, upon  trus^to  pay  the  interest,  dividends,  and  produce  of  the  per- 
sonal, and  the  rents  and  profits  of  the  real,  to  the  separate  use  of  iiis 
daughter  Mary  Smith  for  life  ;  and  on  her  decease,  as  to  the  person- 
al estate,  to  pay  the  principal  to  her  children  according  to  her  appoint- 
ment, if  more  than  one  ;  in  default  of  appointment,  equally ;  and  if 
but  one,  to  that  one ;  and  on  the  decease  of  his  daughter,  he  gave, 
devised,  and  bequeathed,  his  real  estate  to  her  son  Thomas  Snuth, 
his  heirs  and  assigns  for  ever.     No  part  of  the  trust  property  was 
ever  laid  out  in  land.     The  bill  was  filed  by  the  widow  of  Joseph 
Tolson  Lockyer,  then  Maria  Perry,  claiming  under  his  will  against  the 
devisees  of  Thomas  Lockyer  and  against  Edward  Williams,  heir  at 
law  of  the  testator  John  Lockyer,  Joseph  Tolson  Lockyer,  and 
Thomas  Lockyer.     The  heir  at  law  contended,  that  the  disposition 
could  not  vest  in  Joseph  Tolson  Lockyer  till  the  death  of  Thomas 
Lockyer ;  but  the  Lord  Chancellor  thought,  and  this  day  recognized 
his  opinion,  that  it  vested  in  Joseph  Tolson  Lockyer  by  executory 
devise,  subject  to  be  devested  by  the  birth  of  another  son  of  Thomas 
Lockyer ;   till  whose  death  it  was  not  complete ;   because  till  then 
uncertain,  whether  there  would  be  another  son  or  not.     After  a  de- 
cree establishing  the  wills  and  directing  the  necessary  accounts  and 
inquiries,  the  following  point  was  this  day  argued  by  permission  of 
the  Lord  Chancellor,  though  irregularly,  upon  a  motion  to  vary  the 
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minutes ;  viz.  whether  the  renta  and  profits  of  the  real  estete,  which 
accrued  subsequently  to  the  making  the  will  of  Joseph  Tolson  Lock- 
yer,  passed  by  that  will  to  the  Plaintiff,  or  whether,  having  been  di- 
rected by  the  will  of  John  Lockyer,  sen.  to  be  laid  out  in  land,  they 
were  not  to  be  considered  as  land,  and  to  go  to  the  heir  at  law. 

Attorney  General^  [Sir  A.  Macdonald],  for  the  Defendant.  The 
question  is,  over  what  part  of  the  rents  and  profits  the  decree  made 
ought  to  extend.  By  the  original  will  the  rents  and  profits  are  to 
accumulate,  to  be  laid  out  in  land  when  the  person,  in  whom  the 
estate  is  to  vest  by  it,  shall  attain  twenty-one ;  therefore  they  are  as 
real  estate.  Being  received  for  many  years  after  the  will,  they  are 
real  estate  acquired  by  Joseph  Tolson  Lockyer  after  the  date  of  his 
will ;  and  therefore  they  do  not  pass  by  it.  It  is  clear,  that  at  law 
by  the  terms  of  the  Statute  of  Wills  it  is  necessary  that  the  devisor 
should  be  seised  of  the  lands  devised  at  the  time  of  making  his  will ; 
otherwise  they  will  not  pass  by  it,  unless  there  is  a  republication ;  so 
here,  the  acquisition  of  that  money  being  after  the  will,  it  will  not 
pass.  It  is  determined,  that  if  a  person  after  making  his  will,  con- 
tracts for  lands,  they  will  not  pass  to  the  devisee ;  but  will  go  to  the 
heir ;  and  so  must  these  rents  and  profits. 

Lord  Chancellor,  [Thurlow].  What  would  be  the  case  of 
lands  contracted  for  before  the  will,  and  purchased  after  ? 

•  Attorney  Oeneral.    They  would  probcibly  pass  by  rela-  [  •  253  ] 
tion  to  the  original  contract:  but  here  Plaintiff  has  no 
claim  but  from  the  will  itself,  and  cannot  refer  to  any  thing  preced- 
ing it. 

Lord  Chancellor.  All  the  cases  (1)  upon  that  were,  I  believe, 
in  this  Court ;  I  do  not  recollect  any  case  upon  it  in  ejectment  at 
law. 

Mr.  Lloyd,  being  asked  by  Lord  Chancellor  whether  he  recollected 
any  case  upon  it  at  law,  said,  he  did  not,  and  that  the  land  would 
not  pass  at  law. 

Attorney  General.  By  this  will  he  devised  every  thing  of  every 
description,  of  which  he  may  be  possessed  or  seised  at  his  death ; 
but  he  does  not  alter  the  nature  of  the  property ;  though  he  might 
have  done  so.  Such  as  it  was,  it  must  continue ;  as  no  alteration 
was  made. 

Mr.  Mitford,  on  the  same  side.  This  is  real  property.  I  do  not 
dispute,  that  he  might  have  converted  it  into  personal  property; 
though  perhaps  that  is  doubtful ;  but  he  has  done  nothing  to  show, 
he  meant  to  alter  it,  and  that  the  devisee  should  not  take  each 
according  to  its  nature.  For  that  there  must  be  two  operations  of 
the  mind  ;  first  to  convert  it,  and  then  to  dispose  of  it,  so  converted : 
here  there  is  but  one.     Suppose  the  question  between  the  heir  and 

(1)  See  these  cases,  and  most  of  the  others  upon  the  law  of  revocation  veiy 
folly  considered  in  Brydgeav,  The  DueheM  of  Chandoa;  Williams  v.  Owens; 
Cave  V.  Holford,  and  Harmood  v.  Oglander,  past,  vol.  iL  417,  595, 604 ;  iii.  650; 
vL  199;  viii.  106 ;  Vamer  v.  Jeffrey,  xvl  519;  Rmdins  v.  Bta^,  2  Yes.  &  Bea. 
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personal  representative,  the  heir  would  be  entitled;  as  there  is 
nothing  to  show,  the  testator  meant  to  change  the  nature  of  the 
property.  This  point  has  been  determined  in  other  cases :  in 
Gmdot  V.  Chddot,  3  Atk.  254,  property  under  this  description  passed 
as  real ;  Linguen  v.  Souray,  Free.  Chan.  400,  1  P.  WiU.  172 ;  upon 
which  your  Lordship  proceeded  in  the  late  case  of  Rashleigh  v. 
Master  (1).  The  question  then  is  only,  whether  as  real  he  could 
dispose  of  it.  Under  the  Statute  of  Wills  he  could  not  dispose  of  a 
subsequent  purchase,  even  if  he  was  to  say,  <<  all  the  property,  he 
may  be  entitled  to  till  his  death."  This  is  property,  in  which  not 
"^  only  his  interest  is  future,  but  the  property  itself  was  not 
[  *  254  ]  in  existence,  ♦  when  he  made  his  will.  The  decree  pro- 
ceeds upon  the  idea,  that  this  property  thus  accruing  from 
time  to  time,  might  be  laid  out  in  land. 

Lord  Chancellor.  You  now  go  for  such  rents  and  profits,  as 
accrued  after  making  the  will ;  and  give  them  the  whole  body  of  the 
personal  estate,  and  all  the  rents  and  profits,  that  accrued  before  the 
date  of  the  will. 

Mr.  Mitfard.  We  must  give  them  those,  unless  we  can  dispute 
the  disposition  of  a  possibility  by  will  (2). 

Lord  Chancellor.  You  cannot  do  that  since  the  late  case  (3) 
in  the  Common  Pleas  upon  this  wiU.  The  whole  difficulty  is,  that 
any  equitable  interest  in  land  is  disposable  in  this  Court ;  though  it 
would  not  be  good  at  law,  yet  it  will  in  this  Court  (4). 

Mr.  JMitford.  This  Court  determines  upon  the  same  principle  as 
at  law ;  therefore  where  a  man  has  contracted,  the  Court  determines 
it  to  be  that  specific  land,  upon  which  there  was  an  equitable  lien. 
Here  it  was  not  so ;  nor  was  it  in  existence,  though  it  had  a  possi- 
bility of  a  future  existence ;  so  it  was  a  possibility  upon  a  possibility. 

Lord  Chancellor  [Thurlow].  The  question  is,  whether  it  is 
an  equitable  interest  in  land.  Is  there  any  instance  of  any  sort  of 
equitable  interest,  of  any  thing,  which  the  conscience  of  another  is 
obliged  prtBstare ;  which  is  not  held-  in  this  Court  to  be  capable  of 
disposition  by  will  ?  Whether  property  under  circumstances  is  to  be 
considered  as  real  or  personal,  has  often  been  a  question ;  but  I  do  not 
conceive  it  possible,  that  in  this  Court  the  will  should  not 
[  *  255  ]  reach  *  this.  I  agree  with  the  Counsel  for  the  heir  as  to  the 
law ;  it  is  certainly  so :  a  man  cannot(a)  by  any  words  devise 

(1)  .Me,  201. 

(3)  The  title  of  the  heir  to  the  produce  of  the  personal  estate  ailer  the  will 
seems  equally  availahle  with  his  title  to  the  produce  of  the  real ;  the  direction  to 
lay  out  in  land,  by  which  alone  he  could  be  entitled  to  either,  extending  to  both. 

(3)  i2oe,  ex  denu  Perry  v.  Jones,  1  Hen.  Blackst  90,  and  3  Term  Rep.  B.  R. 
88 :  PoUexf.  44 ;  Feame,  3d  edit  440.    Post,  voL  xvii.  182. 

(4)  If  coupled  with  an  interest,  3  Term  Rep.  B.  R.  93,  96.  Post,  yoL  vii. 
30a  [See  4  Kent  Comm.  511,  fSd  edit)  In  Deas  v.  Horry,  2  HilL  Ch.  248,  Mr. 
Justice  Harper  was  of  opinion,  diat  a  possibility  of  reverter  was  not  devisable,  for 
it  was  not  a  possibility  coupled  with  an  interest,  but  a  mere  naked  possibility.] 

(a)  It  is  the  settled  rule  of  the  English  law  that  the  testator  must  be  seised  of 
the  lands  devised  at  the  time  of  nudang  the  will.    The  devise  is  in  the  nature  of 
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land  under  the  statute  of  Wills,  or  at  Common  Law,  (for  the  statute  is 
founded  upon  the  custom)  wMch  he  had  not  at  the  time  of  making 
the  will.  The  conscience  of  the  heir  has  always  been  bound  in  all 
those  cases  of  contracts  executed  after  making  the  will ;  because 
the  thing,  given  by  the  will,  is  the  equitable  interest ;  the  legal,  not 
existing  at  the  time,  would  not  pass ;  but,  coming  in  esse  afterwards, 
it  is  bound  by  that  devise,  which  carried  the  equitable  interest.  It 
is  laid  down,  and  rightly,  that  it  is  not  a  revocation ;  as,  though  it  was 
a  conveyance  of  the  whole  fee,  yet  on  account  of  the  prior  equitable 
interest  the  Court  held,  that  it  would  not  affect  the  devise ;  and  if 
the  Court  could  not  assist  this  case,  the  party  could  only  recover 
damages  for  breach  of  the  covenant,  and  would  not  get  the  land  at  all. 
The  question  at  law  is  more  difficult  than  the  question  in  equity ; 
for,  till  this  was  decided  at  law,  it  passed  in  my  mind  as  fixed,  that 
an  executory  devise  was  not  <<  land  had "  in  the  contemplation  of 
the  statute.  I  do  not  know,  how  the  Courts  of  Law  considered  an 
interest  under  an  executory  devise  as  transmissible  by  will,  unless 
they  reasoned  it,  as  I  put  you  to  argue  it,  namely,  that  an  executory 
devise  is  in  its  nature  an  equitable  interest,  and  only  becomes  a 
legal  estate  by  the  application  of  the  Statute  of  Uses,  which  is  uni- 
versal in  its  expression;  and  therefore  every  species  of  interest, 
which  before  the  Statute  of  Uses  a  Court  of  Equity  would  execute, 
the  statute  has  directed  to  operate  in  the  same  manner,  as  before  it 
would  in  conscience ;  and  that  has  been  extended  to  cases  not  in 
contemplation  of  the  statute ;  for  though  there  are  many  cases  of 
the  fefe  in  abeyance,  or,  as  Lord  Coke  has  it,  in  nubUms,  this  is  not 
one  of  those,  which  at  that  time  occurred.  When  this  was  argued 
at  law,  they  found,  that,  provided  the  statute  had  not  executed  it, 
but  that  it  was  only  an  equitable  lien,  which,  properly  defined,  is  an 

a  conveyance,  or  an  appointinent  of  a  particular  estate;  and  therefore,  lands  par- 
chased  after  the  execution  of  the  will  do  not  pass  by  it  See  4  Kent  Comm.  510, 
(5th  edit);  Carter  v.  Thomas,  4  Greenl.  341 ;  Mnuse  v.  Coit,  5  Johns.  Ch.  441. 
But  though  a  will  of  land  is  said  to  speak  at  the  date  of  it,  a  will  of  personalty 
speaks  at  the  testator's  death.  Smdh  v.  EdringUm,  8  Cranch,  66;  Mm  v. 
Harrison,  3  Call,  2d9;  Twrpin  v.  Twrpin,  1  Wash.  75;  Van  Kleek  v.  Beformsd 
Duiek  Church,  6  Paige,  600;  Van  Veehten  v.  Van  Vedden,  8  Paige,  105;  Kemp 
V.  MePherson,  7  Har.  &  Johns.  320;  Walton  v.  Waiton,  7  J.  J.  Maish.  58;  Oirard 
v.  PhUadelpkia,  4  Rawle,  323 ;  Hcofs  v.  Jackson,  6  Mass.  149 ;  Ballard  v.  Carter,  5 
Pick.  112.  But  it  has  been  declared  by  the  Revised  Statutes  of  Massachusetts 
that  any  estate,  right  or  interest  in  lands,  acquured  by  the  testator  after  the  making 
of  his  will,  shall  pass  thereby  in  like  manner,  as  if  possessed  at  the  time  of  making 
the  will,  if  such  shall  clearly  and  manifestly  appear  by  the  will,  to  have  been  the 
intention  of  the  testator.  Cap.  62,  §  3.  And  the  English  Parliament,  by  statute 
of  1  Victoria,  ch.  26,  for  the  amendment  of  the  law  with  respect  to  wills,  declared 
that  eveiy  person  might  dispose  by  will  of  his  real  and  personal  estate,  legal  or 
equitable,  which  would  otherwise  go  to  his  heir  or  executor.  The  power  was 
extended  to  contingent,  executory  and  future  interests,  in  any  real  or  personal 
estate,  that  would  Evolve,  if  not  devised,  upon  the  heir,  and  to  rights  of  entiy, 
and  to  real  and  personal  estate  acquired  c^ter  the  eaxeution  of  (he  wiU,  and  to  ickick 
the  testator  is  emUed  at  his  death  See  4  Kent  Comm.  510,  note.  So  in  Virginia, 
the  will  will  act  prospectively,  and  carry  all  the  testator's  land  existing  at  his 
death,  if  so  evidently  intended.  Twpin  v.  TSupinj  1  Wash.  75 ;  Ifyer  v.  i^ufbe,  2 
Munf.  200. 
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equitable  obligation  to  do  according  to  conscience,  a  Court  of 
Equity  would  have  effected  such  a  devise ;  and  therefore  held,  that 
the  statute,  carrying  equitable  uses  into  possession  in  all  instances, 
as  well  executory  powers  as  any  other,  would  not  alter  the  quality 
of  the  estate  in  that  respect ;  for  it  might  before  have  been  trans- 
mitted by  devise ;  and  Uie  statute,  executing  it,  would  not  alter 
what  would  have  been  the  character  of  the  estate  before  that  time. 

1  the   less   reluctantly  confess  my  opinion,  because  many  cases 

warrant  it ;  and  one  of  the  clearest  and  most  accurate 
[^^^^SG]  ''^men,  Mr.  Feame,(a)  has  taken  it  to  be  the  clear- 
est of  all  cases,  that  a  springing  use  cannot  be  devised. 
It  is  now  decided,  that  it  may(l).  But  the  case  here  is,  whether 
this  is  an  equitable  interest  to  have  a  personal  fund  converted  into 
land :  and  it  bears  a  close  analogy  to  the  case  of  a  contract,  which 
a  man  has  a  right  to  have  carried  into  execution ;  but  if  he  had  no 
such  right,  he  could  not  devise  it ;  Uierefore  it  is  in  respect  of  the 
antecedent  right  that  he  is  able  to  devise,  after  he  has  contracted. 
Here  therefore  before  making  the  will  the  last  testator  Joseph  Tol- 
son  Lockyer  had  an  equity  vested  ia  him,  by  which  he  might  dis- 
pose of  the  future  interest ;  and  that  would  not  be  revoked  or  varied 
by  actual  possession  any  more  than  if  he  had  contracted  to  purchase 
before  the  will,  and  not  carried  into  execution  till  after,  it  would  be 
a  revocation. 

The  opinion  of  the  Court  being  decisively  against  the  heir  at  law 
upon  the  ground,  that  the  will  of  Joseph  Tolson  Lockyer  would 
reach  the  subsequent  rents  and  profits,  it  was  imnecessary  to  enter 
into  any  other  objection  to  his  title ;  but  it  appears  to  have  been 
liable  to  some  objections  of  a  different  nature,  and  of  considerable 
weight ;  for  first,  after  the  establishment  of  the  will,  of  Joseph  Tolson 
Lockyer  against  the  heir  by  the  decision  in  favor  of  the  devise  of  a 
possibiUty,  his  claim  to  such  rents  and  profits  as  accrued  after  the 
death  of  the  testator  could  not  be  supported ;  as  in  that  case  from  his 
death  whoever  received  them  must  have  been  a  trustee  for  his 
devisee.  Again,  it  seems  impossible  on  any  principle  to  support  the 
claim  of  the  heir  to  such  rents  and  profits  as  accrued  after  Joseph 
Tolson  Lockyer  had  attained  twenty-one :  for  the  direction  to  lay 
them  out  in  land,  under  which  alone  after  the  establishment  of 

(a)^  This  is  a  atrikingr  tribute  to  the  author  of  the  Eaacy  an  t&e  LtanUtui^  iff 
Conttngent  Ranaindera  and  ExeaUwy  Devises,  He  is  reguded  with  peculiar  in- 
terest, as  the  first  who  successfully  digested  and  elucidated  the  most  abstruse, 
technical,  and  obscure  department  of  the  law  of  real  property.  He  is  said  to  have 
been  an  elegant  scholar,  and  profoundly  versed  in  mathematics,  chemistry,  and 
mechanics.  When  he  resolved  to  dedicate  himself  to  the  study  of  the  law  he 
burned  his  profane  library  and  wept  over  its  flames.  He  afterwards  told  Mr. 
Butler  that  the  works  which  he  most  regretted  at  this  sacrifice,  were  the  HamSies 
of  SL  John  Cknfsodom  to  the  PeopU  o/Antiodi,  and  (hit  Comedies  ^.Aristophanes. 
Butler's  Reminis.  voL  i.  119;  1  London  Law  Mag.  117;  12  Amer.  Jurist,  29. 

(1)  Mr.  Feame,  in  his  4th  edition,  p.  545,  wpean  to  have  changed  his  opinion ; 
and  acquiesces  under  the  modem  decisions,  Sduin  v.  Sdwiny  1  Black.  223, 251 ; 

2  Bur.  1131 ;  Moor  v.  Hawkins,  stated  1  H.  Black.  33,  4,  and  /ioe  v.  Jones ;  and 
approves  the  grounds  of  them. 
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Joseph  Tolson  Lockyer's  will  against  him  he  could  have  any  title, 
extended  only  to  rents  and  profits  to  accrue  before  Joseph  Tolson 
Lockyer  should  attain  twenty-one ;  then  how  could  those  received 
after  that  period  be  considered  as  land  ;  and  how  could  the  heir  claim 
them  as  such  ?  If  this  is  so,  it  follows,  that  the  heir  could  have  no 
claim  to  any  part  of  these  rents  and  profits;  for  Joseph  Tolson 
Lockyer  was  above  twenty-one,  when  he  made  his  wiU. 


1.  This  cause  was  reheard,  4  Ves.  108 ;  argued,  on  exceptions  to  the  Master's 
report,  10  Ves.  34 ;  and  the  decree  affirmed,  upon  the  ments,  17  Ves.  173,  with- 
out expressly  decidin£^  whether  the  bill  brought  to  set  aside  such  decree  could  or 
could  not  be  sustained  in  point  of  form,  and  whether  that  bill  was,  in  fact,  a  Bill 
ofReview,  or  only  in  the  nature  of  a  Bill  of  Review;  though  it  was  clearly  held, 
that  either  description  of  bill  might  be  at  the  same  time  a  Bill  of  Revivor  and 
Supplement    See^jnat,  note  2.  to  Lathf  Canon  v.  PuUtney,  2  V.  544. 

2.  The  irregulanty  of  discussing  a  distinct  point,  upon  a  motion  to  vary  minutes 
having  reference  to  sepaxate  matter,  is  obvious ;  the  peimission  given  to  do  so  in  this 
case  was  no  doubt  with  a  view  to  save  expense  to  all  parties,  as  well  as  the  time 
of  the  Court:  if  the  decree  had  been  perfected,  and  had  not  rested  in  minutes 
merely,  the  cause  must,  regularly,  according  to  the  present  practice,  have  been 
reheaa-d.  See,  emU^  note  2.  to  Habergham  v.  Vincenty  1  v.  68 ;  but  see  also 
<ieorgt  t.  Howard,  7  Price,  662. 

3.  where  a  valid  and  binding  written  agreement,  for  the  purchase  of  an  estate, 
has  been  executed,  the  purchaser  has  the  estate  in  Equity ;  it  will,  therefore,  pass 
by  his  will,  which  is  not  held  to  be  revoked  by  a  subsequent,  unqualified,  convey- 
ance of  the  legal  fee :  Rose  v.  Conynghamty  11  Ves.  554 ;  Sdon  v.  SUukj  7  Ves. 
274 :  but  if  this  convepnce  be  in  any  way  modified,  if  it  be  not  such  as  was 
incident  to  the  unqualified  equitable  fee,  but  makes  any  alteration  in  the  quality 
of  the  estate,  such  modification  will  have  the  effect  of  revoking  the  previous  will. 
Rcaelins  v.  Burgus^  2  Ves.  &.  Bea.  ^ ;  JVard  v.  Moort^  4  Mad.  372. 

4.  That  an  interest  in  contingency  is  devisable,  see  Soawen  v.  Blunts  7  Ves. 
300 ;  Moor  v.  IhwkifUj  2  Eden,  343 ;  but  the  generality  of  the  doctrine,  that  every 
equitable  interest  is  devisable,  requires  one  exception, — the  devisee  of  a  copjr- 
hold  must  be  considered  as  having  an  immediate  equitable  interest  therein,  but  it 
has  been  decided  he  cannot  devise  the  same  before  he  has  been  admitted.  Waint- 
UT^M  V.  Elwdl,  1  Mad.  627. 

£  Evezy  devise  is  specific,  [HUl  v.  Cock^  1  Ves.  &  Bea.  175;  MUnes  v.  iSZcder, 
8  Ves.  305,|  and  is  considered  in  the  nature  of  an  appointment  of  particular  lands 
to  a  particular  devisee;  therefore  no  man  can  legaUy  devise  lands  to  which  he 
had  not  a  legal  title  at  the  date  of  the  appointment^  and  of  his  death ;  nor  can 
such  devise  be  held  good  in  Equity,  where  the  equitable  title  was  not  in  the  de- 
visor at  both  those  periods.  Harwood  v.  Gootbrighty  Cowp.  90 ;  Houft  v.  Eari  of 
DoHmotdh,  7  Ves.  147;  BrudeneU  v.  Boughtorij  2  Atk.  272.  That  during  the 
intervening  time,  however,  the  estate  may  nave  been  devested  by  disseisin,  and 
vet,  that  the  will  may  stand  good,  without  republication,  if  the  disseisin  be  purged 
by  re-entry ;  and  that  the  doctrine  of  remitter  may  even  give  effect  to  a  will 
made  when  the  testator  was  actually  disseised,  see,  post,  note  2.  to  Brydgts  v. 
Tht  Duchius  of  Chandos,  2  V.  417,  where  both  positions  are  supported  by  a  cita- 
tion of  authonties. 

6.  The  balance  of  conflicting  authorities  seems  to  preponderate  in  favor  of 
holding,  that  trust  moneys  may  be  followed  into  land,  when  they  are  clearly  shown 
to  have  been  employed  m  a  purchase  of  that  nature ;  and  fiuther,  that  parol  evi- 
dence of  this  fact  is  admissible, — the  proof  of  wMch,  however,  must  be  very 
distinct  Lant  v.  DiMon,  AmbL  412;  IbfoU  v.  Byall,  2  Atk.  59;  Denton  v. 
Damesy  18  Ves.  502 ;  Lendi  v.  Ltneky  10  Ves.  517.  The  leading  decisions  on 
this  head  are  collected,  and  examined,  in  1  Hovenden  on  Frauds,  468 — 472. 

7.  A  final  decree  for  payment  of  a  debt,  or  other  personal  demand,  is  equal  to 
a  judgment  Grtnf  v.  CkiweUj  9  Ves.  125 ;  (Soate  v.  iVj/er,  2  Cox,  202.  Courts 
of  Equity  will  not  restrain  proceedings  at  law  by  creditors,  who  are  seeking  in 
that  way  to  obtain  payment  from  executors,  until  there  is  a  decree  for  canying 
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the  trusts  of  their  office  into  execution,  under  a  bill  filed  by  other  creditors.  But 
from  the  moment  a  decree  to  that  effect  (not  a  mere  interlocutory  decree,  Anon, 
11  Ves.  169,)  has  been  made,  such  a  decree  is  considered  as  a  judgment  in  favor 
of  all  the  creditors ;  and  then  the  Court  of  Equi^  could  not  execute  its  own  de- 
cree, if  it  permitted  the  course  of  payment  to  be  altered  by  a  subsequent  judg- 
ment of  a  Court  of  Law.  Largan  v.  Bowen,  1  Sch.  &  Lef.  299 ;  PaxUm  v. 
Douglas,  8  Ves.  521.  Still,  although  Equity  may  have  taken  the  administration 
of  a  testator's  assets  into  its  hands,  by  decreeing  an  account,  the  judgment 
given  by  the  House  of  Lords,  in  the  case  of  The  Earl  of  Oxford  v.  DatUni,  Colles, 
P.  C.  229,  as  well  as  the  principal  case,  establish  that  the  executor  may,  at  any 
time  before  a  report  and  a  decree  thereon,  pay  a  judgment  See  MaUby  v.  Rus- 
sell, 2  Sim.  iL  Stu.  228.  And  even  when  a  final  decree  has  been  made  as  to  the 
tesUUor^s  assets,  yet,  if  a  creditor  has  obtained  judgment  di  bonis  propriis  against 
an  executor,  it  shoidd  seem  he  cannot  be  deprived,  by  injunction,  of  the  fndts  of 
that  judgement:  Terrewest  v.  FWiarby,  2  Meriv.  481 ;  Brook  v.  jS%tnner,  Ibid,  in 
note ;  Ctarke  v.  7%e  Earl  of  Ormondt,  Jacob's  Rep.  124 ;  unless  such  judgment 
was  obtained  merely  in  consequence  of  the  form  of  pleading,  adopted  (inadvett- 
ently  or  otiierwise)  solely  for  the  purpose  of  gaining  time  to  apply  to  Equity ; 
Fidder  v.  Fidder,  1  Sim.  &  Stu.  256 ;  Lord  v.  JVomdeighion,  Jacobus  Rep.  150 ; 
or,  perhaps,  unless  the  executor  rendered  hunself  peisonally  liable  at  law,  not  by 
any  misconduct,  but  solely  by  allowing  judgment  to  ^o  by  defiiult ;  which,  after  a 
decree  for  administration  of  the  assets,  (it  has  been  intimated  in  one  case,)  might 
fairly  be  considered  only  as  a  declaration  by  the  executor  that  he  was  ready  to  do 
whatever  a  Court  of  Law  or  Equity  might  think  proper.  Dytr  v.  Keardof,  2  Me- 
riv. 482,  note.  It  should  be  observed,  however,  that  in  the  more  recent  case  of 
Clarke  v.  The  Earl  of  Ormonde,  Jacob's  Rep.  122,  Lord  Eldon  declared,  that  ex- 
ecutors who,  after  a  decree,  allow  judgment  to  go  by  default,  will  be  responsible ; 
and  that  if  creditors,  not  having  notice  of  the  ctecree  to  account,  take  property  of 
the  testator's  in  execution  under  such  judgment,  the  negligent  executors  will  not 
be  allowed  to  charge  this  to  the  estate,  but  must  make  it  good,  and  can  at  most 
only  be  permitted  to  stand  in  the  place  of  those  creditors,  as  against  the  testator's 
estate. 

8.  To  impeach  a  decree  which  has  been  inroUed,  a  Bill  of  Review  is  necessa- 
ry;  if  it  has  not  been  inrolled,  the  mode  is  by  a  supplemental  bill,  in  the  nature  of 
a  Bill  of  Review.  The  ground  is,  error  apparent  on  the  face  of  the  decree,  or 
new  evidence  of  a  fact  materially  pressing  upon  the  decree,  and  discovered  after 
publication  in  the  cause.  Notwithstanding  the  fad  was  known  before  publication, 
it  seems,  though  some  contradiction  appears  in  the  cases,  that  new  evidence,  ap- 
plicable to  the  fact  put  in  issue,  would  be  a  sufficient  ground.  Young  v.  Kdgh- 
letf,  16  Ves.  350.  A  contrary  conclusion  might  have  been  drawn  from  some  early 
cases :  Viscountess  Cranhovme  v.  Delahay,  2  Freem.  170  (see  the  extract  from  Reg. 
Lib.  in  the  second  edit  of  those  Reports.)  CwHs  v.  Smallbndge,  2  Freem.  178: 
but  these  appear  to  be  overruled ;  see,  pod,  note  4,  to  Eagkton  v.  KingsUm,  8  V. 
438. 
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BAUGH  V.  READ. 
[1790,  Dec.  13, 14  ...  S.  C.  3  Bro.  C,  C.  192.] 

On  deficiency  of  assets  maniaee  portion  no  satisfaction  of  a  legacy  to  the  wife 
from  her  father;  the  portion  being  less  than  the  lef;ac^,  and  having  been  paid 
absolutely  to  the  husoand  upon  giving  up  a  certain  interest  of  his  wife ;  the 
legacy  being  to  the  wife  for  life,  remainder  to  her  children  and  fi^randchildren, 
remainder  over,  and  being  expressly  in  satisfaction  of  another  distinct  interest 
of  the  wife. 

No  ademption,  the  intent  not  beinff  sufficiently  plain. 

Question,  whether  testator  intended  legatee  snould  give  up  a  legacy  under  the 
will  of  another  testator,  or  considered  it  as  given  up ;  legatee  entitled  to  both, 
the  intent  not  being  sufficiently  made  out  to  compel  election  {a)  [p.  257.] 

Latent  ambiguity  arises  dehors  the  will,.and  evidence  is  admissiole  to  explain  it; 
as  in  case  of  two  manors  of  the  same  name,  or  an  inadequate  description  of  a 
child :  not  to  explain  a  patent  ambi^ity  upon  the  face  of  the  will  {b)  [p.  259.1 

Will  is  ambulatory ;  but  a  specific  bequest  is  fixed  as  much  as  a  devise  of 
land,  [p.  260.1 

Costs  given,  [p.ti65.] 

William  IVIartin  by  will  1764  gave  10,0007.  to  trustees  upon 
trust  to  be  invested  in  stock  for  his  daughter  Sarah  for  life,  then  to 

(a)  Where  a  parent,  or  person  in  loco  parentis,  gives  a  legacy  to  a  child  by  way 
of  portion,  and  afteninards  makes  advances  in  ue  nature  of  a  portion  to  that 
child,  that  will  amount  to  an  ademption  of  the  gifi;  by  will,  and  a  Court  of  Equity 
will  presume  he  meant  to  satisfy  one  by  the  other.  But  this  doctrine  applies  only 
to  legacies,  and  not  to  a  bequest  of  a  residue,  or  to  a  devise  of  real  estate ;  and 
to  hmd  that  the  doctrine  applies  to  devises  of  real  estate,  would  be  to  repeal  the 
6th  section  of  the  Statute  of  Frauds.  Davys  v.  Boudnar,  3  Y.  &  Coll.  397.  As 
to  the  ademption  of  legacies,  see  GUbrtaih  v.  fPtnter,  10  Ohio,  64 ;  Mwbold  v. 
Boadknighi,  Tam.  492;  S.  C.  1  Ruas.  and  M.  677 ;  Ashe  v.  Barryj  1  Beat  255; 
Brown  v.  JVTGmre,  ib.  358;  fFaUon  v.  WaUony  7  Johns.  Ch.  262;  Cb^oU  v, 
CbeMt,  3  Dessaus.  368, 385;  PatHson  v.  PaUison,  1  My.  &  Keen,  12;  Odleim 
V.  Garihf  6  Simon,  19.  Whether  the  renewal  of  a  lease  is  an  ademption  of  a 
previous  bequest  of  the  lease,  depends  on  the  intention  apparent  in  the  will.  Gen- 
erally it  is.  Col^ave  v.  Manby,  6  Mad.  72.  The  present  inclination  of  Courts 
of  Equity  is  against  raising  double  portions.  See  2  Story,  Eq.  Juris.  §1110;  2 
Willianis,  Executors,  955.  See  aniey  p.  17,  note  (a)  to  Butneke  v.  Broadkursty  uid 
jNMf,  p.  514,  note  (a)  to  Blake  v.  Bunbury ;  also  Hovenden's  note  to  this  case. 

(b)  See  anU,  p.  243  note  (a)  to  Hart  v.  Shearwood.  Parol  evidence  is  admissi- 
ble to  explain  latent  ambiguities  and  to  apply  an  instrument  to  its  subject. 
Greenledf  Evidence  §  297,  301.  As  in  the  case  of  wills.  Patterson  v.  LeUh,  2 
HiU,  Ch.  16;  Mann  v.  Mtmnj  1  Johns.  CL  231 ;  Breckenridgt  v.  Duncan,  2  A. 
K.  Marsh.  51 ;  Con^oH  v.  MaUier,  2  Watts  &  Serg.  A50;Haudon  v.  Ewinje,  1  R 
Monroe  113 ;  PriJMiard  v.  HUks,  1  Paige,  270 ;  Qmnelly  v.  Pardon,  ib.  291.  It 
is  admitted  to  show  the  state  of  testators  property  when  he  made  his  will,  Ifyde 
v.iViee,l  Coop.  208;  IFeftiey  v.  Longsio^,  3  Dessaus.  Ch.  509.  Mr.  Wigram,  in 
his  admirable  treatise,  respecting  the  ammssion  of  extrinsic  evidence  in  aid  of 
the  interpretation  of  WiUs,  excludes^  the  maxim,  distinguishing  ambiguities  into 
two  kindf^  latent  nskdjpatent,  as  a  guiek  (p.  7.)  According  to  hun,  for  the  purpose 
of  detenmnin^  the  object  of  a  testator's  bounty,  or  the  subjects  of  disposition,  or 
the  quantity  of  interest  intended  to  be  given  by  his  will,  a  Court  may  inquire  in- 
to every  material  fact  relating  to  the  person  who  claims  to  be  interested  under  the 
will,  and  to  the  property  whddi  is  claimed  as  the  subject  of  disposition,  and  to  the 
circumstances  of  the  testator  an^  of  his  family  and  anairs,  for  the  purpose  of  ena- 
bling die  Court  to  identify  the  person  or  thing  intended  by  the  testator,  or  to  de-> 
tennine  the  quantity  of  interest  he  has  given  by  his  wilL  Proposition  V.  p.  51. 
Sec  ante,  p.  194,  Hovenden's  note  to  BlwU  v.  Bunbury. 
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be  divided  in  equal  proportions  among  her  children,  but  not  to  vest 
respectively  till  each  should  attain  the  age  of  23 ;  the  share  of  any 
child,  dying  under  23,  to  go  equally  among  the  survivors.  By  the 
marriage  settlement  of  James  Read  with  Sarah  Martin,  James  Read 
cpvenanted  to  pay  60002.  among  the  children  of  the  marriage  sub- 
ject to  his  appointment  He  had  six  children  living  at  his  death, 
namely,  James,  William,  Thomas,  Sarah,  Mary,  and  Charlotte.  By 
his  will  1784  he  gave  his  daughter  Mary,  with  whom  he  had  before 
given  4000/.  upon  her  marriage  with  Mr.  Fidell,  31002.  and  a  frac- 
tibn,  part  of  his  capital  stock  of  3  per  cent,  consolidated  Bank 
annuities.  To  each  of  his  other  children,  except  James,  he  gave 
8114/.  Is.  lid.  part  of  the  same  stock  for  life,  remainder  to  his  or 
her  children  and  grandchildren,  and,  for  default  of  children  and 
grandchildren  Uving  at  his  or  her  death,  remainder  to  his  other  chil- 
dren equally.  To  James  he  gave  no  specific  legacy,  but  made  him 
his  executor  and  residuary  legatee.  The  will  recited  testator's  mar- 
riage settlement,  and  declared  these  benefits  given  to  the  children 
by  the  will  to  be  in  full  satisfaction  of  the  obligation,  testator  was 
under  to  them  by  the  covenant  in  that  settlement.  In  1785  upon 
the  marriage  of  Charlotte  with  Mr.  Baugh  the  testator  transferred 
5000/.  part  of  the  same  stock  to  the  husband  absolutely  for  his  own 
use  and  benefit.  Sarah  married  Mr.  Jones  after  the  death  of  her 
father,  which  happened  November  1785.  When  his  sons  James 
and  WiUiam  attained  the  age  of  23,  he  having  settled  them  in 
business  took  transfers  from  them  of  their  respective  sixth  shares  of 
their  grandfather  Martin's  legacy,  each  amounting  to  1800/.  18«.  \d. 
3  per  cent.  consoUdated  Bank  annuities.  In  the  settlement  of  Mrs. 
Baugh,  who  was  an  infant,  when  she  married,  there  was  a  stipula- 
tion, that  she  and  her  husband  should  transfer  her  share  to  her 

father,  when  she  should  become  entitled  to  it ;  but  if  she 
[  '^  258  ]  should  die  '^  before  23  so  as  never  to  become  entitled  to 

it,  her  husband  should  not  refund  any  part  of  the  portion. 
Mrs.  Baugh's  share  was  transferred  accordingly.  The  share  of  Mrs. 
Fidell  was  transferred  in  the  same  manner,  either  on  her  marriage, 
or  as  soon  afterwards  as  she  became  entitled  to  it.  The  transfers 
of  William  and  Charlotte  took  place  after  the  will ;  those  of  the 
other  children,  who  transferred,  before  it.  On  the  8th  of  February, 
1784,  Sarah  executed  a  power  of  attorney  to  her  father's  Bankers 
in  London,  empowering  them  to  accept  her  share  of  that  stock 
(which  had  been  transferred,  but  not  accepted)  to  receive  dividends, 
and  to  transfer ;  but  no  transfer  was  ever  made  under  this  power. 
There  was  no  dispute  as  to  Thomas's  right  both  to  the  legacy  given 
by  his  grandfather,  and  to  that  given  by  his  father,  as  the  &ther 
died,  before  he  was  capable  of  making  a  transfer.  Testator  at  his 
death  was  not  possessed  of  so  much  stock,  as  he  had  devised,  by  a 
considerable  deficiency.  The  bill  was  by  Baugh  and  his  wife 
against  the  executor,  claiming  the  legacy  under  her  father's  will ; 
there  were  three  questions ;  first,  whether  the  portion  given  with 
Mrs.  Baugh  was  to  be  considered  as  a  satisfaction,  or  an  ademption 
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of  the  legacy  pro  tanio ;  secondly,  whether  these  legacies  were  spe- 
cific or  not  (which  was  given  up  by  Plaintiif  without  argument). 
Thirdly,  whether  Mrs.  Jones's  share  under  her  grandfather's  will 
ought  not  to  be  considered  in  this  Court  as  actually  transferred  to 
the  testator,  or  at  least  whether  he  did  not  consider  it  as  transferred, 
and  as  part  of  his  property,  so  as  to  put  her  to  her  election. 

The  late  Master  of  the  Rolls(l)  sitting  for  the  Lord  Chancellor 
directed  the  accounts,  and  an  inquiry  into  the  last  point,  which  the 
Master  reported  against  Defendant  Jones.  Exceptions  were  taken 
to  the  report,  and  another  question  was  made  as  to  the  propriety  of 
admitting  parol  evidence,  upon  which  the  report  was  grounded. 
The  cause  came  on  upon  the  report,  and  for  farther  directions. 

Mr.  SBtfardBiid  Mr.  Richards,  for  Defendant  Jones.  Parol  evi- 
dence cannot  be  admitted  to  show,  testator  considered  this  sum  as 
part  of  his  own  property.  There  is  no  ambiguity  in  this  will. 
Does  the  circumstance  of  his  not  having  so  much  stock  give  an 
opening  to  any  sort  of  evidence  ?  The  evidence  is  offered  to  show, 
he  meant  to  include  other  stock  than  his  own ;  there  is  no 
case  for  that.  Where  a  man  was  in  possession  of  a  *  free-  [  *  259  ] 
hold  estate  in  fee  simple,  and  was  also  tenant  in  tail  under 
an  old  settlement,  the  entail  having  never  been  barred;  upon  a 
devise  of  all  his  freehold  estate  your  Lordship  refused  parol  evi- 
dence to  show,  he  meant  to  include  the  estate  tail. 

Lord  Chancellor,  [Thurlow].  The  ambiguity  can  only  arise, 
where  the  will  foils  of  expression.  If  it  arises  dehors  the  will, 
it  is  a  latent  ambiguity,  and  evidence  may  be  added  to  explain 
it  (2) ;  otherwise,  if  it  is  a  patent  ambiguity,  appearing  upon  the 
face  of  the  will  itself.  In  the  first  of  all  the  cases  upon  the  subject 
concerning  the  Manor  of  Dale,  there  being  two  of  that  name,  evi- 
dence may  be  given  to  show,  it  is  applicable  to  one  or  the  other ; 
then  to  show,  to  which ;  so  where  there  is  an  inadequate  description 
of  a  child,  it  is  admitted  to  show,  what  is  an  adequate  description 
of  it ;  then  see,  whether  that  corresponds  with  the  rest  of  the  will. 

Mr.  Miiford.  In  one  of  those  cases  there  were  two  things 
answering  the  description,  in  the  other  nothing ;  here  there  is  only 
one.  In  Andrews  v.  Emmot,  2  Bro.  Ch.  Ca.  297,  testator  gave 
several  legacies,  and  his  personal  estate  was  insufficient ;  he  had  a 
power  of  disposition  over  a  considerable  sum,  and  might  have  con- 
ceived, that  that  sum  was  part  of  his  personal  estate:  but  your 
Lordship  refused  evidence  of  that  intention. 

Mr*  Lloyd,  for  the  Executor.  There  are  cases,  where  the  Court 
has  proceeded  upon  circumstances  such  as  these  ;  and  put  parties 
to  their  election.  As,  if  testator's  property  is  not  sufficient  to 
answer  all  the  purposes  of  the  will,  they  have  considered  that  cir- 
cumstance as  evidence  of  his  intention ;  and  would  not  let  parties, 
such  as  these,  disappoint  the  other  legatees;   as,  where  a  man 


s 


Sir  Uovd  Kenyon. 

Post,  Parsons  v.  Parsons,  296,  ftnd  the  note,  in  p.  267;  and  in  JVbtirK  v. 
jRfidfc,  357,  vol.  vL  297.    . 
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devised  an  estate  to  another,  subject  to  several  rent  charges ;  and 
among  the  rest  one  to  his  wife,  without  saying,  whether  it  should  be 
in  bar  of  dower  or  not ;  she  would  have  both,  if  riie  estate  was  suf- 
ficient ;  if  not,  she  must  elect(l).  Pearson  v.  Pearson,  1  Bro.  Ch. 
Ca.  292. 

Solicitor  General  cited  Fotmereau  v.  Poyntz,  1  Bro.  Ch.  Ca.  572, 
for  admitting  the  evidence. 

Lord  Chancellob.  The  difficulty  of  the  case  is,  that  here  tes- 
tator has  described  this  stock  as  being  his  property  then  existing  as 
such  a  fund ;  it  turns  out,  that,  if  this  is  not  added,  the  testator  has 
no  such  property  ;  and  therefore  creates,  what  the  law  calls,  a  bftent 
ambiguity ;  and  induces  a  right  of  proving,  what  he  did  mean  by  a 
description,  insensible  without  that  proof.  A  will  is  ambulat<»y ; 
but  a  specific  bequest  is  fixed  as  much  as  a  devise  of  land.  Sup- 
pose, he  had  recited,  that  he  had  so  much  in  the  funds,  which  he 
really  had  not,  and  that  he  bequeathed  and  divided  that  sum  ;  would 
not  that  fact  of  his  not  having  it  be  proper  evidence  to  be  admitted 
to  show  it  to  be  an  imperfect  description  ?  And  if  so,  other  evi- 
dence must  be  admitted  to  show,  what  the  thing  was,  that  he  did 
mean  to  give.  Where  a  testator  uses  certain  words,  which  prima 
facie  give  a  clear  account,  the  same  fact  that  enables  you  to  prove, 
that  there  is  a  latent  ambiguity,  enables  you  to  prove,  what  was  his 
intention  (2). 

The  point  was  not  determined,  but  the  evidence  was  agreed  to  be 
admitted  then  without  prejudice. 

The  other  evidence,  besides  the  letter  of  attorney,  was  the  depo- 
sitions of  Eastcote,  one  of  the  Bankers,  as  to  a  conversation  be- 
tween him  and  Mrs.  Jones,  previous  to  testator's  death ;  in  which 
she  said,  she  had  or  would  transfer  her  share  to  her  father. 

Solicitor  General  [Sir  John  Scott],  and  Mr.  King,  for  Plaintiff: 
Upon  the  first  question.  This  is  no  satisfietction.  The  portion  was 
advanced  to  the  husband  for  his  absolute  use ;  but  the  legacy  was 

(1)1  Yes.  290, 3d  edition,  note.  The  doctrine  of  presumed  satisfactioii,  adopt- 
ed from  the  Civil  Law,  has  been  of  late  much  discountenanced ;  and  the  Comts 
are  anxious  to  exempt  from  its  operation  cases,  where  circumstances,  affording 
grounds  of  distinction,  occur :  Farsight  v.  Grant,  post^  298.  In  the  case  of  dow- 
er, it  is  now  settled,  French  v.  Dames ;  Slraehan  v.  Sutton ;  Greaionx  v.  Owy, 
post,  vol.  ii.  572;  iiL  249;  iv.  391 ;  vL  615;  Lord  Dordiester  v.  Eari  of  F^ 
nam.  Coop.  319 ;  upon  full  consideration  of  all  the  preceding  cases,  that  to  put 
the  widow  to  her  election  by  a  provision  under  the  will  of  her  husband,  .her  claim 
of  dower  must  be  inconsistent  with  the  will.  Circumstances  have  been  admitted 
to  repel  the  presumption  even  in  the  case  of  children ;  which  is  considered  most 
favcnrable  to  the  inference  of  an  intention  only  to  fulfil  the  parental  obligation  by 
another  mode,  especially  if  accounted  for  by  an  alteration  in  the  circumstances  of 
the  child,  as  by  mairiaffe  or  other  advancement,  radier  than  capriciously  to  double 
the  fortune  of  one  child,  making  a  very  unequal  distribution  without  a  reasonable 
motive :  Hinchdiffe  v.  ISsmM^;  Spark/ea  v.  Crdon,  jDoae,  vol.  iii.  516,  530,  and  the 
references  in  Euiaon  v.  Cockson,  ante,  100,  and  the  note  in  page  112. 

(2)  Parol  evidence  admitted  to  explain  a  will,  where  doubtful,  not  to  contradict- 
Hampshire  v.  Pierce,  2  Ves.  216 ;  1  Ves.  231,  n.  3d  edit ;  WrUiams  v.  WUliima,  2 
Bro.  C.  C.  87  ,•  pod.  Parsons  v.  Parsons,  266 ;  Seltoood  v.  MUdma^,  vol.  iii.  306 ; 
Prict  V.  Page,  iv.  680;  SmUk  v.  Coney,  vL  42. 


1790.]  BAUOH  V.  READ.  260 

under  particular  limitations,  to  her  for  life,  remainder  to  her  chil- 
dren and  grandchildren,  and  for  default  of  those  among  testator's 
other  childb^n ;  vdiich  limitations  will  be  disappointed,  if 
this  is  considered  *as  a  satisfaction.  The  question  must  [  *261  ] 
be  determined  entirely  upon  the  instruments  themselves. 
In  order  to  be  a  satisfaction  the  objects  ought  to  be  not  only  similar, 
but  equally  beneficial ;  here  it  is  not  so ;  for  it  is  money  given  into 
the  pocket  of  the  husband,  and  cannot  be  applicable  to  the  purposes, 
to  which  these  fimds  were  to  be  applied. 

Upon  the  third  question.  The  warrant  of  attorney  was  an  agree- 
ment by  Mrs.  Jones  to  transfer.  She  did  at  least  by  the  power, 
which  she  executed,  give  her  father  reason  to  suppose,  he  had  such 
an  interest  in  this,  that  he  might  transfer  it ;  and  she  shall  not  be 
allowed  to  put  this  sum  in  her  pocket ;  which  will  make  a  deficiency 
in  the  other  legacies,  if  she  takes  it  out  of  Uie  fund,  and  comes  in 
with  the  rest  of  her  l^acy. 

Mr.  Mamfieldy  Mr.  Lhyd^  Mr.  Stanley^  and  Mr.  Ptmbertonj  for 
the  Executor.  This  is  a  case,  in  which  the  Court  will  lean  against 
the  demand  as  much  as  possible ;  because  this  is  certainly  a  case  of 
a  double  portion.  The  Executor  has  no  specific  legacy,  but  is  only 
entitled  to  the  surplus :  but  there  will  be  no  surplus,  on  the  contrary 
a  considerable  deficiency,  if  these  claims  are  established.  He  has 
expressly  made  the  legacy  a  satisfaction  of  the  covenant.  Hartop  v. 
f¥hitmore,  1  P.  Will.  681;  Warren  v.  Warren,  EUUon  v.  Cookson  (1). 
It  appears,  testator  looked  upon  that  sum  as  his  property.  There  is 
sufficient  for  us  to  show  (concessit  curia).  He  took  this  transfer  from 
four  of  his  children  (2). 

Mr.  Mitford  and  Mr.  Richards,  for  Defendant  Jones.  Testator 
intended,  Mrs.  Jones  should  have  both  the  legacies,  under  Martin's 
will  and  his  own.  He  did  not  at  the  time  of  making  his  will  under- 
stand, that  he  was  in  possession  of  this  sum,  or  form  his  will  upon 
the  ground  of  coming  into  possession  of  it.  If  evidence  is  to  be 
admitted,  it  must  be  of  a  direct  contract  between  the 
testator  and  his  daughter,  one  requesting,  *the  other  [''^262] 
granting,  the  transfer ;  but  here  is  no  actual  evidence  of 
the  fact  of  the  transfer,  no  evidence  to  guide  the  discretion  of  the 
Court  upon  this  subject.  It  is  imputing  a  very  improper  intention 
to  the  father  to  wish  to  take  this  from  his  daughter,  for  whom,  it 
appears,  he  had  great  fondness  (3).  He  took  an  assignment  from 
his  eldest  son  James  Read,  but  he  gave  him  a  considerable  sum  of 
money,  and  set  him  up  in  trade ;  so  he  advanced  money  to  and  set 
up  in  business  William,  and  made  his  transfer  when  23  the  condition. 


(1)  Anky  100,  and  3  Bro.  Ch.  Ca.  61. 
\2)- 


The  transfer  by  Mrs.  Jones  was  not  completed :  as  the  son,  who  took  the 
letter  of  attorney  in  order  to  have  the  transfer  made,  being  obliged,  as  is  custom- 
ary, to  leave  it  one  day,  neglected,  or  forgot,  to  call  again.  This  was  not  relied 
upon ;  being  supported  only  by  the  evidence  of  the  son ;  who  was  objected  to  as 
interested. 

(3)  His  letteiB  were  read  to  prove  this,  expressing  sorrow  for  her  bad  state  of 
health,  &c. 
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So  there  was  a  consideration  both  to  Mrs.  Baugfa  and  Mrs.  FidelL 
Thomas  is  not  to  part  with  his  interest,  because  he  has  no  conadera- 
tion  for  it.  His  general  intent  was,  that  none  of  bis  children  should 
^ve  it  up,  unless  for  Taluable  consideration,  which  must  apply  to 
Mrs.  Jones.  He  intended  to  make  all  these  children  equal;  for 
this  purpose  he  has  been  very  minute  in  his  bequests,  even  to  small 
fiactions.  He  meant  to  give  each  of  them  10,0002.  stock.  With 
this  view  he  made  a  provision  for  Mrs.  Fidell,  calculated  upon*  what 
he  had  before  given  her,  namely  40002.  and  gave  her  3100Z.  and  a 
fraction,  which,  stocks  being  then  at  58,  would  be  just  sufficient  to 
purchase  10,0002.  in  the  three  per  cent. ;  so  would  the  legacy  given 
by  his  will,  together  with  the  sum  given  by  the  grandfather :  and  no 
reason  appears,  why  he  should  make  any  difference  between  them, 
but  his  letters  prove  the  contrary.  The  evidence  principally  reUed 
on  is  this  letter  of  attorney ;  there  was  no  direction  given  to  the 
agents  to  transfer  this  stock.  It  was  simply  a  power  to  accept  stock, 
receive  dividends,  and  transfer.  It  was  necessary  for  the  former 
purpose,  because,  though  transferred  to  her,  she  had  never  accepted, 
and  was  too  ill  to  go  for  that  purpose,  or  to  receive  dividends ;  and 
nothing  is  more  usual  than  to  insert  a  power  to  transfer  to  be  ready 
upon  sending  any' particular  instruction ;  it  is  by  no  means  so  uncom- 
mon, as  the  Master's  report  has  suggested.  Mr.  Eastcote,  one  of 
the  Bankers,  in  his  depositions  says,  that  this  conversation  happened 
previously  to  the  testator's  death,  but  he  does  not  recollect  the  time, 
which  might  be  very  material.  Testator  had  in  his  mind  the  stock, 
as  increased  by  the  several  sums  transferred  by  his  children :  but 
this  share  was  not  mentioned  in  the  account  transmitted  to  him  by 
the  Bankers.  If  he  understood,  that  she  had  transferred  this,  would 
not  he  have  said,  he  should  be  credited  for  a  larger  sum  of  stock,  upon 
account  of  her  share  ?  but  his  making  no  inquiry  is  explain- 
[  *  263  ]  ed  by  this  circumstance,  that  she  was  at  her  *  brother's 
house  in  a  bad  state  of  health,  and  therefore  he  imagined, 
she  received  dividends,  though  in  hct  they  were  not  received  by 
any  one  for  some  time  before  his  death,  since  which  the  executor 
has  received  them. 

Entries  were  read  from  the  books  of  the  testator  and  the  Bankers 
to  show,  that  he  was  credited  with  the  increased  sums  of  stock  upon 
the  several  transfers  made  by  his  children ;  and  that  he  never  was 
credited  with  this  share  of  Sarah ;  and  letters  were  read  showing 
his  anxiety  to  have  the  transfer  of  his  son  William's  share  completed, 
but  in  which  there  was  no  notice  taken  of  Sarah's. 

Lord  Chancellor  [Thurlow].  The  thing,  I  doubt  upon,  is  this. 
This  is  a  specific  legacy.  The  testator  takes  notice,  that  he  has,  or 
fancies  that  he  has,  a  specific  sum  in  stock,  capable  of  such  distribu- 
tion as  he  has  made  of  it.  Shares  of  8000/.  &c.  are  the  distinct  shares 
he  proposes  to  give  that  specific  sum.  Upon  the  marriage  of  his 
daughter  he  transfers  part  of  that  specific  sum,  so  mentioned  in  his 
will,  I  agree,  to  different  uses ;  yet  I  doubt  whether,  though  not  to  the 
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same  uses,  it  will  not  operate  as  an  ademption,  if  not  a  satisfactiony 
being  given  as  advancement  of  marriage. 

SoUcitor  Generfily  [Sir  John  Scott]  j  in  reply.  Unless  for  that  pur- 
pose there  is  no  pretence  to  say,  this  is  a  satisfaction.  It  was  out 
of  the  whole  BggjtegBiie  he  had,  not  a  specific  fund.  He  takes  notice 
of  this  covenant,  and  seems  to  have  been  aware  of  the  demand  upon 
the  estate  of  Martin,  and  negotiates  with  them  with  respect  to  that 
demand.  By  his  will  he  proposes  to  become  purchaser  of  their  in- 
terests in  the  6000/.  Mrs.  Baugh  was  entitled  to  a  share  of  that,  sub- 
ject to  his  appointment ;  and  he  states,  that  the  legacy  is  to  exclude 
her  from  any  part  of  that.  Afterwards  upon  the  marriage  the  portion 
was  advanced ;  and  there  is  positive  stipulation  in  the  settlement, 
that  she  and  her  husband  should  transfer  the  share  under  Martin's 
will,  when  entitled  U)  it.  This  fact  was  looked  to,  that 
she  might  die  before  23,  and  by  *  that  accident  he  might  [  *  264  ] 
not  become  purchaser  of  that ;  and  he  has  expressly  said 
in  the  settlement,  that  though  he  means  to  have  this  share,  if  he  can 
in  consideration  of  the  portion,  yet  the  husband  is  not  to  return  any 
part  of  it,  in  case  by  her  death  before  23  he  shaU  be  disappointed. 
If  the  father  had  died  within  a  week  after  making  this  will,  Mrs. 
Baugh  would  have  a  much  larger  provision  than  Mts.  Fidell,  and  rea- 
sonably ;  because  Mr.  Baugh  settled  20,0002.  upon  the  marriage,  Mr. 
Fidell  only  5000/.  This  is  a  case,  where  the  will  professes  upon  the 
face  of  it  to  be  a  satisfaction  for  one  demand,  the  portion  for  another. 

When  he  made  his  will,  he  was  looking  to,  what  he  had  advanced 
Mrs.  Fidell,  and  insisted  upon  retaining  what  he  took  from  her; 
but  he  did  not  treat  so  with  Mrs.  Baugh,  whose  husband  made 
a  much  larger  settlement  upon  her.  The  advancement  of  different 
portions  shows,  he  meant  to  treat  them  differently.  In  no  case  has 
the  Court  said,  a  sum  of  money,  given  by  a  will  in  satisfaction  of 
one  sum,  shall  be  adeemed  by  a  sum  of  money  agreed  to  be  advanc- 
ed upon  contract  to  purchase  another  sum ;  the  Court  cannot  go  up- 
on such  loose  principles.  If  the  party  states  his  intention,  the  Court 
will  act  upon  what,  he  states.  They  cannot  say,  this  is  a  satisfaction ; 
for  that  purpose  they  must  say,  that  though  he  gave  his  legacy  in 
lieu  of  the  interest  in  the  6000/.  and  though,  if  he  had  died  immedi- 
ately, she  should  have  taken  that  legacy,  and  also  the  legacy  under 
Martin's  will ;  yet  that  his  kindness  for  her  grew  less  at  the  time  of 
her  marriage  without  any  reason  for  it,  and  therefore  she  must  lose 
that  su/n.  There  is  no  cause  to  say,  the  persons  in  remainder  are 
to  be  considered  as  satisfied  as  to  their  proportions  of  the  fund 
left.  Though  her  life  estate  was  to  go  in  satisfaction  of  her  interest 
in  the  6000/. ;  there  is  no  reason  to  say,  he  meant  them  to  take  noth- 
ing. Suppose  her  children  and  grandchildren  had  been  dead,  Mrs. 
Fidell  would  have  had  a  right  to  say,  he  gave  her  a  contingent  inter- 
est in  that  l^acy  to  Mrs.  Baugh ;  so  would  the  other  brothers  and  sis- 
ters ;  and  particularly  James  Read,  who  had  no  specific  stock,  except 
a  contingent  interest  in  the  shares  of  his  brothers  and  sisters,  who 
should  die  without  children.     It  would   be  very  harsh,  that  they 
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should  be  cut  off,  because  she  got  50007.  upon  her  marriage  ;  that 
advancement  cannot  satisfy  his  intention  of  kindness  to  all  her  chil- 
dren, grandchildren,  and  hia  other  children.  So  if  the  limitation 
over  had  been  to  me,  it  would  be  the  same. 

Lord  Chancellor  [Thurlow].  It  cannot  apply  in  the  shape 
of  a  satisfaction ;  and,  unless  made  out  to  be  done  with 
[  *  265  ]  intention  to  adeem,  it  is  nothing  at  *all.  Supposing  this 
8000/.  to  be  a  proportion  of  a  certain  sum  standing  in 
testator's  name,  and  that  he  distinguished  the  whole  by  shares  of 
80007. ;  and  that  he  had  done,  what  you  aigue,  fairly ;  i.  e.  given 
by  will  to  A.  for  life,  remainder  to  a  stranger  without  any  interme- 
diate limitation  for  the  sake  of  the  children;  and  had  upon  the 
marriage  of  his  daughter  applied  part  of  that  sum ;  is  it  not  evi- 
dence of  an  intention  to  adeem  without  satisfying?  Here  the 
ground  rather  fails ;  as  it  is  not  certain,  that  he  thought,  he  was 
distributing  a  certain  sum. 

Solicitor  General  [Sir  John  Scott],  Advancement  of  part  out 
of  the  whole  is  not  evidence,  that  he  meant  to  destroy  my  l^;acy 
more  than  those  of  the  other  persons.  The  true  inference  is,  that 
he  means  to  prejudice  all  equally,  rather  than  one  only,  merely 
because  he  says,  he  means  to  prejudice  somebody.  As  to  the  other 
question,  there  is  no  pretence  for  a  consideration  for  the  letter  of 
attorney ;  and  Thomas,  by  the  accident  of  his  father's  death  before 
he  attained  twenty-three,  has  got  a  larger  provimon.  This  power 
of  attorney  is  not  such,  as  is  represented ;  such  as  a  man  would  send 
to  his  banker ;  the  power  was  only  necessary  to  accept  and  receive 
the  dividends.  This  stock  was  transferred  to  her  in  August,  1783  ; 
and  the  power  of  attorney  was  in  February,  1784.  In  the  entries 
of  the  books  Mrs.  Fidell's  share,  even  after  it  had  been  transferred 
to  him,  is  called  Mary's. 

Lord  Chancellor.  It  is  impossible  to  say,  this  is  either  a  satis- ' 
faction  or  an  ademption.  It  is  not  express  enough.  I  think,  the 
father  intended  to  give  this  right  to  a  sum,  expected  to  accumulate 
before  his  death  by  the  addition  of  all  those  sums,  at  least,  if  not  of 
others ;  therefore  it  does  not  come  up  to  that  point,  which  I  should 
have  thought  it  reached,  and  perhaps  have  been  wrong  in  so  think- 
ing, if  it  had  been  a  certain  sum  distributed  in  certain  proportions. 
Upon  the  other  point,  if  I  was  to  indulge  conjecture,  I  think,  he 
meant  to  get  in  all  those  sums,  and  in  this  shape  of  3  per  cents. ; 
but  the  evidence  is  not  sufficient  in  my  opinion.  It  must  go  back 
to  the  Master ;  and  take  it,  that  by  consent  it  was  agreed  to  consider 
the  evidence  taken  before  the  Master  as  evidence  in  the  cause. 
Costs  out  of  the  general  estate. 

1.  As  in  the  construction  of  a  will,  a  latent  ambiguity  can  only  be  produced  by 
parol  evidence,  it  must,  in  common  fairness,  be  permitted  to  be  dissolved  in  the 
same  way ;  (see  the  note  to  the  next  case ;)  though  where  the  ambiguity  is  pataU 
upon  the  face  of  the  will,  parol  evidence  to  show  what  waa  the  intention  cannot, 
as  a  general  rule,  be  received.  Ddmare  v.  Rohdloy  1  Yes.  Jun.  415 ;  Selwood  v. 
^W£nay,  3  Ves.  309;  Dot  v.  Chkester,  4  Dow,  90,  93;   Carekss  v.  CartUu^  19 
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Ves.  604.  But  though  perol  evidence,  or  a  reference  to  matter  dehors  an  instru- 
ment, in  order  to  ex^ain  an  ambig^uity*  appearing  on  the  &ce  thereof,  is  not,  gen- 
erally speaking,  admissible ;  and  such  patent  aim)iguities  ought,  if  possible,  to  be 
removed  by  construction,  and  not  by  averment ;  s5ll  in  many  cases,  this  may  be 
impracticable :  and  where  the  instrument  furnishes  no  materials  by  which  the  am- 
biguity can  be  cleared  up,  if  the  Court  were  to  reject  the  only  mode  by  which  the 
meaning  could  be  ascertained,  namely,  the  resort  to  extrinsic  circumstances,  the 
instrument  must  become  inoperative  and  void«  As  a  minor  evil,  therefore,  com- 
mon sense,  and  the  law  of  England,  (which  are  seldom  at  variance,)  warrant  the 
departure  from  the  general  rule,  and  call  in  the  light  of  extrinsic  evidence.  Col- 
poyt  V.  Colpoys^  Jacob's  Rep.  464.  In  such  cases,  the  evidepce  is  not  received  to 
produce  a  construction  agamst  the  direct  and  natural  meaning  of  the  words,  but 
to  assist  the  court  in  determining  what  really  was  the  meaning  of  the  ambig^uous 
and  indefinite  expressions" used,  which  are  capable  of  different  interpretations: 
Doe  v.  SmUhy  2  Brod.  and  Bing.  553 :  and  for  this  purpose  the  amount  of  a  testa- 
tor's proper^  may  be  looked  at,  to  explain  the  meaning  of  his  doubtfully  worded 
quests,    volpow  v.  Qdpons^  Jacob's  Rep.  vbi  tupra, 

2.  Where  stocK  in  the  public  funds  is  bequeathed  by  an  improper  denomination, 
evidence  may  be  let  in  to  correct  the  mistake.  Pentieaat  v.  Levv,  2  Jac.  &  Walk. 
211 ;  Dohmm  v.  ffatemiaR,  3  Ves.  308,  n. ;  CkxUifU  v.  AbUe,  3  Meriv.  692;  Door 
V.  Geanf^  1  Yes.  Sen.  256.  In  such  cases  the  will  is  plain,  indeed,  on  the  face  of 
it ;  but  if  it  can  be  proved  the  testator  acted  upon  the  idea  that  he  had  the  stock 
he  bequeathed,  a  laUnt  ambiguity  is  raised.  This  distinction  must  be  attended  to, 
—  if  the  testator  had  possessed  the  stock  bequeathed  at  the  time  he  made  his  wUl, 
and  had  given  it  specifically,  (Mfordv.  Greeny  5  Mad.  95,)  any  act  of  his  destroy- 
ing that  subject  or  bequest  would  prove  an  intention  to  revoke  the  gift;  but  if  the 
mention  of  the  particular  stock  be  introduced  only  by  wa^  of  denomination,  not 
as  a  gift  of  the  identical  eorpue  in  that  case,  if  the  thing  itself  camaot  be  found, 
[CSiimbert  v.  iMmcfttn,  4  Ves.  677,|  and  there  appears  to  be  a  mistake  as  to  the  sub- 
ject out  of  which  it  is  to  arise,  tnat  may  be  rectified  by  evidence.  Sehoood  v. 
MOdmay,  3  Yes.  3J0;  Man  v.  Cbp2aiu2, 2  Mad.  216;  Mdon  v.  w^«A<on, 3  P.  Wms. 
386;  Partridge  v.  Partridge,  Ca.  Temp.  Talb.  227.  And,  under  a  bequest  of 
stock,  described  as  standi^  in  the  testator's  name,  when,  in  fact,  it  was  standing 
in  the  names  of  the  trustees,  the  trust  stock  may  pass :  Heweon  v.  Beed,  5  Ma£ 
451 :  but  if  a  testator  five  a  sum  of  stock,  "  standing  in  his  name,"  when  he  has 
neither  the  stock  as  described,  nor  any  other  stock  which  he  can  be  proved  to 
have  intended  to  pass,  though  under  an  inaccurate  description,  in  such  case  the 
lency  must  fiuL    Evans  v.  Trippj  6  Mad.  91. 

3.  As  to  the  question  of  ademption,  or  satisfaction,  of  a  legacy,  by  an  advance- 
ment on  marriage,  where  the  parties  stood  in  the  relation  of  parent  and  child,  see, 
ante,  note  to  Blake  v.  Bunburrfj  1  Y.  194. 
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PuacHASER  not  permitted  to  apply  part  of  his  purchase-money  in  dischar^  of  a 
mortgage  on  the  estate,  though  some  of  the  parties  consented,  others  being  in- 
puts ;  and,  that  there  was  such  an  incumbrance,  not  appearing  on  the  report 
Quore,  could  it  be  done,  if  all  were  competent,  and  consented  ? 

Solicitor  General  [Sir  John  Scott],  moved,  that  a  purchaser 
should  be  at  liberty  to  apply  part  of  his  purchase-money  in  dis- 
charge of  a  mortgage  upon  the  estate.  Some  of  the  parties,  who 
were  competent,  consented :  Some  were  infants. 

Lord  Chancellor  [Thurlow],  asked,  if  it  appeared  upon  the 

VOL.  I.  T 
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report,  that  there  was  such  an  incumbrance ;  and,  being  answered 
in  the  negative,  said,  he  doubted,  whether  it  could  be  done  even  by 
consent ;  because  tliere  was  nothing  to  show  the  Court,  that  there 
was  such  incumbrance ;  though  perhaps,  if  the  parties  were  all  com- 
petent to  consent,  and  did  consent,  it  might  be  done. 

Upon  this  J^licitor  General  moved  to  pay  the  whole  purchase- 
money  into  Court 
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[1791,  Feb.  8.] 

AirxruiTT  be(}aeathed  to  testatoi's  brother  Edward  for  life,  remainder  to  his  chil- 
dren by  hn  present  wife.  At  date  of  the  will  he  and  hiiB  wife  were  dead ;  and 
their  children  had  other  legacies  under  it;  and  testator  had  only  one  brother, 
Samuel,  having:  a  wife  and  children,  whom  he  had  been  in  the  habit  of  calling 
Edward  and  Ned.  His  children  held  to  be  entitled  upon  these  circum- 
stances, (a) 

Testator  by  will  created  a  trust  to  pay  an  annuity  of  75/.  to  his 
brother  Edward  Parsons  for  life,  and  after  his  decease  to  go  equally 
among  his  children  by  his  present  wife.  At  the  time  of  nmking  this 
will  he  had  no  brother  living  except  Samuel  Parsons ;  who  had  a 
wife  and  children :  but  four  or  five  years  before  he  had  a  brother 
named  Edward  Parsons  ;  but  he  and  his  wife  were  dead  at  the  date 
of  the  will ;  and  other  legacies  were  given  by  it  to  his  children. 
Testator  had  been  in  the  habit  of  calling  hb  brother  Samuel  by  the 
name  of  Edward  and  Ned.  The  bill  was  brought  by  the  children 
of  Samuel  against  the  trustees;  and  upon  these  circumstances, 
which  were  proved  and  admitted,  the  only  question  was,  whether 
testator  intended  his  brother  Samuel,  when  he  named  his  brother 
Edward. 

Lord  Chancellor  [Thurlow],  upon  all  these  circumstances  de- 
creed an  account  according  to  the  prayer  of  the  bill  without  argu- 
ment (1).  

1.  That  parol  evidence  may  be  received  to  explain  a  Udefd  ambiguity,  see  the 
preceding  note:  to  which  add  Lord  Cheyn^s  ooie,  5  Rep.  69,  where  it  was 
resolved,  that  "  if  a  man  has  two  sons,  both  baptized  by  the  name  of  John,  and 
conceiving  that  the  elder  (who  has  been  long  absent)  is  dead,  devises  his  land  to 
his  son  J^m^  without  any  farther  particular  specification,  and  in  truth  the  elder  is 
living ;  in  this  case,  the  younger  son  may,  in  pleading  or  evidence,  allege  the 

(a)  See  anUy  p.  259,  note  (a)  to  Bough  v.  Btadj  and  p.  243,  note  (a)  to  Han  ▼. 
iMtonpordm 

(1)  Legacy  good;  though  both  Christian  and  surname  of  legatee  mistaken: 
Beaimofd  v.  FeU,  2  P.  Wm.  141.  Parol  evidence  not  admitted  to  fill  up  a  blank 
inawill:  2Ch.Ca.51;  BayliM  v.  Momey  Geneiti/,  2  Atk.  239 ;  Hwni  y.Hori^S 
Bro.  C.  C.  311 ;  though  it  is  to  explain  a  nickname ;  or  where  there  are  two  per- 
sons of  the  same  name:  Ba/lis  v.  Mom^  Genera^  2  Atk.  239.  See  3  Woodes, 
398;  ofife,  259;  pod,  357;  Ddmart  v.  /toMto,  412;  Standen  v.  Sianden,  vol  ii. 
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devise  to  himself,  and  if  it  be  denied,  he  mav  produce  witnesses  to  prove  his 
father's  intent,  and  that  he  thought  the  other  to  be  dead." 

2.  It  may  happen  that/ in  cases  justifying  the  admission  of  parol  evidence,  the 
evidence,  when  received,  may  be  insufficient  to  remove  the  latent  ambiguity ;  and 
in  such  cases  the  devise  must  necessarily  be  void :  thus,  if  a  gift  by  wiU  be  made 
to  a  person  by  name,  but  with  a  description  inapplicable  to  that  person  superadded, 
which  description,  however,  it  is  shown  by  evidence,  another  individual  preciselv 
answers,  the  evidence  to  this  effect  will  leave  the  intention  in  at  least  as  much 
obscuri^  as  clouded  it  on  the  face  of  the  will,  and  the  devise  must  fail  for  uncer- 
tainty, unless  it  can  be  indisputablv  proved  that  the  name  of  the  party  specified 
was  inserted  by  mistake,  instead  of  tne  name  of  the  party  answering  tine  descrip- 
tion annexed.  Thomas  v.  TkomaSf  6  T.  R.  676 ;  Doe  v.  HwikujoxUy  3  Bam.  & 
Aid.  642.  When,  indeed,  a  person  is  clearly  made  out,  by  averment,  to  be  the 
individual  meant  by  a  mistaken  devise,  and  there  can  be  no  other  to  whom  it  may 
be  applied,  the  misnamed  devisee  will  take.  Raja's  case^  1  Atk.  410 ;  Tomkins  v. 
Tomkms,  decided  by  Lord  Hardwicke  in  H.  T.  1743,  Forrester's  ms.  Should  both 
the  name  and  the  description  used  by  a  testator  to  designate  the  object  of  his 
bounty  belong  equally  to  two  individuals,  these  are  facts  dehors  the  will,  raisinfi^ 
a  latent  ambiguity,  to  resolve  which,  parol  evidence  must  be  h^d  recourse  to ;  and 
if  one  of  the  parties  was  very  intimate  with,  and  the  other  but  little  known  by, 
the  testator,  the  presumption  in  favor  of  the  former  will  be  very  strong.  Careless 
V.  Careless,  19  Ves.  604. 

3.  It  is  quite  settled,  that  an  inaccurate  description,  unnecessarilv  superadded, 
will  not  vitiate  a  devise  to  objects  otherwise  sufficiently  and  corrects  designated. 
Sndth  V.  Campbell,  Coop^  278 ;  Stockdale  v.  Bushby,  19  Ves.  383 ;  Holtnis  v.  Cus- 
tancey  12  Ves.  280.  And  a  mere  mistake  as  to  the  Christian  name,  (as  in  the 
principal  case,  and  in  Smith  v.  Coney,  6  Ves.  42,)  or  as  the  spelling  of  the  surname, 
{Masters  v.  Masters,  1  P.  Wms.  425,)  or  even  a  mistake  as  to  both,  [Beavmant  v. 
FeU,  2  P.  Wms.  141,)  will  not  make  a  bequest  void,  if  it  can  be  distinctlv  shown 
by  evidence  who  was  the  party  really  intended  to  take.  And  where  a  blank  is 
left  for  the  Christian  name  of  ai' legatee,  that  may  be  supplied  by  averment:  Price 
V.  Page,  4  Ves.  680 ;  Colpoys  v.  Colpoys,  Jacob's  Rep.  464 :  but  a  surname  left 
in  bluik  cannot  be  so  filled  up ;  Hunt  v.  Hort,  3  Brown,  311 ;  Castledon  v.  Thamer, 
3  Atk.  258 ;  Bayjlis  v.  Morney  Gena^al,  2  Atk.  239 ;  though  in  one  instance  the 
Court  ordered  the  Master  to  receive  evidence,  previously  rejected  by  him,  to  show 
who  a  legatee,  described  in  the  will  simply  as  "  Mrs.  G."  was.  Abbot  v.  Massk, 
3  Ves.  149. 

4  The  principal  case  is  likewise  reported  in  3  Brown,  192. 

589 ;  Mbot  v.  Massie,  Sekoood  v.  MUdmav,  Campbell  v.  I^mch^  Clarke  v.  JSTorris, 
iiL  148, 306, 321, 362 ;  Chambers  v.  MnShin,  Price  v.  Pare,  iv.  675,  680 ;  Smiih 
V.  Coney,  vi.  42,  397 ;  Holmes  v.  Ctuianoe,  xiL  279,  xv.  514 ;  Herbert  v.  Biid,  xvi. 
481 ;  KyMt  v.  WaUer,  17th  February,  1802,  at  the  Rolls.  A  residuary  bequest 
to  testator's  seven  nieces,  naming  them.  One  was  called  in  the  will  Mary  Webb ; 
but  it  was  admitted  in  the  answers,  that  Sarah  Webb  wos  intended ;  and  there 
were  but  seven,  including  her.  He  had  another  niece  named  Mary ;  who  was 
dead :  but  the  answers  admitted,  that  he  knew  of  her  death ;  and  it  was  suggest- 
ed at  the  hearing,  that  her  name  was  Mary  Brydses.  The  answers  also  clearly 
admitted  the  mistake.  Decreed,  that  Sarah  Weob  was  entitled.  Some  of  the 
cases  above  mentioned  were  cited ;  and  Qarth  v.  Mwrick,  1  Bro.  C.  C.30 ;  Canqh 
bell  v.  Drench,  post,  vol.  iii.  321 ;  and  Janjenson  v.  Richards,  before  Lord  Thur- 
low,  from  a  mb.  of  Mr.  Romilly.  See  also,  post,  Garvey  v.  Hibbert,  Stockdale  v. 
BvMy,  Careless  v.  Careless,  xix.  125,  381,  601 ;  Coop.  2») ;  1  Mer.  384 ;  Cham- 
bers  v.  BraOsford,  post,  xviii.  368,  xix.  652;  2  Mer.  25;  Thomas  v.  Thomas,  6  T. 
R.  671.  So  a  legacy  by  a  mistaken  description  established :  Gallini  v.  MbUj  3 
Mer.  691. 


Si67  EARL   or    SCABBOBOUGH  V.  PARKER.  [1791. 

EARL  OF  SCARBOROUGH  i;.  PARKER. 

[1791,  Feb.  S.] 

DsFSNDAifT,  stBting  himself  trustee  for  mortgfagees,  decreed  to  deliver  up  deeds, 

because  he  did  not  name  them;  so  that  Plaintiff  could  amend. 
Costs  given. 

Bill  to  have  title-deeds  delivered  up  (a).  Defendant  in  his  an- 
swer stated,  that  he  v^as  trustee  for  chilcken's  portions  to  the  amount 
of  20,000/.  and  for  mortgagees  generaUy  without  naming  them :  He 
admitted,  that  Plaintiff  had  a  right  to  have  some  of  the  deeds  deliv- 
ered up ;  and  by  his  Counsel  only  desired  an  inquiry  as  to  what 
deeds. 

Mr.  Mansfield^  for'  Plaintiff.  The  portions  have  been  paid  long 
ago.  Defendant  was  the  agent ;  and  admits,  that  the  deeds  are  rel- 
ative to  the  Plaintiff's  estate. 

Lord  Chancellor  [Thurlow].  It  is  no  answer  at  all.  If  he 
was  trustee  for  mortgagees,  he  ought  to  name  them,  so  as  to  enable 
Plaintiff  to  amend  the  bill ;  which  he  cannot  do  now.  Therefore  he 
must  be  decreed  to  deliver  up  the  deeds,  and  pay  the  costs  (1). 

It  does  not  seem  absolutely  necessary,  even  when  an  obiection  to  a  bill  for 
want  of  parties  is  taken  by  demurrer,  that  the  defendant  8ix>uld  designate  the 
requisite  parties  by  their  names ;  it  is  enough  if  the^f  are  pointed  out  by  some 
description  enabling  the  plaintiff  to  make  them  parties.  See,  poti^  note  1  to 
PyU  V.  Prictj  6  V.  779. 

a)  As  to  the jMNteession  of  title-deeds,  see  onfe,  p.  72,  note  (a)  to  Ibrtf  v.  Ptwimg, 
See  Mr.  IBesmes's  observation  on  this  decision,  Bea.  Uosts,  15L 
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COLLET  V.  LAWRENCE. 
[1791,  FxB.  &] 

Testatoe  bequeathed  to  his  wife  the  lease  of  his  house  and  all  the  fhrnitaTe,  &c. 
the;i  for  life  the  interest  of  all  money  he  should  die  disposed  of:  then  half  of 
the  debts  due  to  him  at  his  deaths  (one  excepted,  which  he  directed  debtor  to 
retain  as  Ion?  as  he  pleased,  paying  the  interest  to  her)  to  be  disposed  of  as 
she  thought  fit  In  case  the  mterest  of  the  money,  he  flhonld  die  worth,  should 
not  be  sufficient  for  her  maintenance,  executors  to  allow  part  of  principal  out 
of  the  debts,  except  that  before  excepted,  to  make  her  life  easy  and  comforta- 
ble. After  her  death  the  interest  of  all  money  remaining  to  his  sister ;  after 
her  death  to  her  daughter  all  sums  remaining  for  ever ;  u  they  die  before  his 
wife  one  ludf  of  all  sums  remaining  to  be  disposed  as  his  wife  should  think  fit, 
the  other  to  A.  Upon  bill  by  testator's  niece  against  executors  of  the  wife  the 
niece  held  entitled  to  all  beyond  the  debts  and  a  moietjr  of  all  debts  but  that 
excepted :  the  other  moiety  to  wife's  executors,  who,  being  also  executon  of 
testator,  were  decreed  to  take  out  of  wife's  share  a  sum  advanced  under  their 
power. 

An  express  immediate  disposition  in  a  wiU  not  controlled  by  subsequent  infer- 
ence, (a)  [p.  269.] 

Some  effect  must  be  given  to  every  part  of  a  will,  (b)  [p.  270.] 

Wilkinson  in  1779  bequeathed  to  his  wife  the  lease  of  his  house, 
and  all  his  household  furniture,  plate,  linen,  &c.  Then  he  gave  her 
the  interest  of  all  the  money,  he  should  die  possessed  of,  for  life. 
Then  he  farther  gave  her  one  half  of  the  money,  which  should  be 
due  to  him  at  his  death,  to  be  disposed  of  as  she  should  think  prop- 
er ;  except  a  sum  in  the  hands  of  Nelson,  which,  he  desired,  should 
be  continued  in  his  hands,  as  long  as  he  pleased,  he  paying  the  in- 
terest to  Mrs.  Wilkinson.  He  then  directed,  that  in  case  the  inter- 
est of  the  money,  he  should  die  worth,  should  not  be  sufficient  for 
the  maintenance  of  his  wife,  his  executors  were  to  allow  part  of  the 
principal  out  of  what  should  be  due  to  him,  except  what  was  in  the 
hands  of  Nelson,  to  be  appUed  to  make  her  life  easy  and  comforta- 
ble. He  gave  to  his  sister  Eleanor  Nekon  after  the  death  of  his 
wife  the  interest  of  all  his  money  remaining ;  and  after  her  death  to 
her  daughter  Ann  Nelson,  afterwards  married  to  CoUet,  all  sums  of 
money  remaining,  for  her  sole  use  for  ever :  and  in  case  of  their  de- 

(a)  The  introductory  clause  of  a  will  evincing  the  intent  of  the  testator  to 
dispose  of  all  his  worldly  estate,  has  not  the  effect  to  enlarge  the  estate  devised, 
unless  the  words  of  diiqweition  in  the  clause  of  devise  are  connected  in  terms  or 
sense  with  the  introductory  clause,  and  import  more  than  a  mere  description  of 
the  property.  Barheydt  v.  Barhafdt,  20  Wend.  576.  But  the  intention  of  the 
testator  is  to  be  collected  from  the  whole  will.  Ewing  v.  Ewingj  2  Dessaus.  451. 
But  where  there  are  two  inconsistent  bequests  of  the  same  proper^  in  the  same 
will  the  second  revokes  the  first  Fhutr  v.  Boone,  1  Hill,  Ch.  967.  And  gene- 
rally where  the  latter  part  of  a  will  is  inconsistent  with  a  prior  part,  the  latter  part 
will  prevail.  Sherrali  v.  BeniUu,  2  My.  &  Keen.  149;  FUday  v.  King,  3  Peters, 
346 ;  4  Kent  Comm.  534,  note,  (Sth  edlL) 

(b)  VI  rta  magis  vaUat  quam  partat.  Every  will  is  to  be  so  construed  that  it 
should  rather  stend  than  fall,  if  such  construction  can  be  reasonably  put  upon  it 
Dam»  V.  Tend,  6  Dana,  53.  Every  sentence  and  word  in  a  will  must  be  construed. 
TwMi  V.  7Vr6ett,  3  Yeates,  187. 
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cease  before  the  death  of  his  wife  he  directed  one  half  of  all  sums 
remaining  to  be  disposed  of,  as  his  wife  should  thinfk  proper ;  the 
other  half  to  the  daughter  of  John  Wilkinson.  He  then  appointed 
executors  in  trust  for  the  above,  to  claim  and  receive  all  sums  of 
money  due  to  him ;  and  gave  each  of  them  a  legacy  of  10/.  Tes- 
tator died  1786.  The  executors  had  advanced  to  the  widow,  accor- 
ding to  the  power  they  had,  96/.  to  enable  her  to  pay  some  debts  of 
her  own.  After  her  death  the  bill  was  brought  by  Mrs.  Collet, 
against  the  representatives  of  the  widow,  who  were  also  represen- 
tatives of  the  testator,  for  an  account  of  his  personal  estate  ;  and  to 
have  the  interests  of  the  parties  under  the  will  settled ;  insisting, 
that  the  widow  had  no  power  to  dispose  of  more,  than  was  specifi- 
cally given  to  her.  The  Defendants  contended,  that  she  was  en- 
titled not  only  to  the  interest  of  all  the  property  during  her  life,  but 
also  to  the  dis]K)sition  of  a  moiety  of  what  was  due  to  him  at  his 

death,  except  the  sum  in  the  hands  of  Nelson. 
[  *269  ]       *Mr.  Mtford  and  Mr.  Richards,  for  PlaintiflF.     It  is 

impossible  to  give  sense  to  the  will  according  to  Defend- 
ant's construction:  for  by  that  the  ambiguous  words  c^not  be 
reconciled  with  the  latter  dispositions :  otherwise  they  may.  Tes- 
tator by  giving  her  the  interest  for  life  showed  an  intention,  that  she 
was  only  to  have  an  income :  and  then  Defendant's  construction  is 
absurd ;  because  it  would  be  giving  her  the  interest  of  the  whole  for 
life,  and  one  half  absolutely.  But  his  intent  is  clear  from  the  pa^ 
sage  permitting  the  executors,  if  the  interest  is  not  sufficient  for  her 
maintenance,  to  advance  at  their  discretion  out  of  the  principal  what 
they  may  think  necessary  for  that  purpose.  This  shows,  he  meant 
to  keep  the  principal  one  fund,  not  to  be  disposed  of  during  her  life. 
The  trust  to  the  executors  extends  to  the  whole ;  so  does  the  lan- 
guage, where  he  says,  "  the  money  due  to  me,"  and  "  in  case  the 
interest  of  the  money,  I  die  worth,  is  not  sufficient,  ifec."  those 
phrases  include  the  whole.  Here  therefore  appears  a  clear  intention, 
that  the  principal,  except  what  should  be  so  advanced,  should  remain. 
Then  the  disposition  over  of  so  much,  as  remains  at  her  death,  must 
mean  so  much,  as  remains,  in  case  the  executors. shall  advance  any 
thing ;  and  they  have  advanced.  The  disposition  in  the  event  of 
the  death  of  the  devisees  over  before  that  of  the  wife  also  applies  to 
the  whole  fund.  The  latter  words  of  a  will  must  control  the  former. 
The  construction  then  is,  that  he  gave  her  the  interest  of  all,  besides 
the  specific  legacies^  so  much,  as  the  executors  should  not  reduce  in 
the  manner  pointed  out,  to  remain  for  the  benefit  of  his  sister  and 
niece :  and  to  his  wife  one  half  of  the  principal  in  the  event  particu- 
larly described  only. 

Lord  Chancellor  [Thurlow],  (without  hearing  Counsel  for 
Defendant.)  He  gave  her  a  moiety  of  what  should  be  due  to  him, 
exclusive  of  what  was  in  the  hands  of  Nelson,  immediately  upon 
his  death.  That  immediate  disposition  seems  to  exclude  the  infer- 
ence, arising  from  the  power  of  the  executors,  and  the  question 
whether  the  last  clause  is  not  an  exposition  of  that  general  one. 
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Another  thing  is,  he  gave  her  the  interest  for  life  of  all  the  money, 
he  should  die  possessed  of,  and  farther  one  half  of  the  money  due 
to  him  at  his  death,  exclusively  of  the  sum  in  the  hands  of 
Nelson ;  but  the  moiety,  he  afterwards  gave  her,  was  *  of  [  *  270  ] 
the  whole ;  which  does  not  apply  cut  idem :  and  I  must 
give  some  effect  to  every  part  of  the  will  (1).  If  so,  the  other  clauses 
will  be  residuary.  The  only  question  then  is,  whether  I  can  apply 
the  other  clauses  to  it ;  and  I  do  not  think,  they  will  apply.  I  do 
not  think,  the  latter  words  are  inconsistent.  The  difficulty  is  how 
to  force  the  sense  of  general  words  against  the  express  directions  of 
that  clause,  unless  it  can  be  controlled  by  the  apt  application  of  other 
parts.  It  is  a  different  bequest  of  one  moiety.  I  think,  the  Plain- 
tiff's construction  would  be  going  too  far.  The  Plaintiff  is  entitled 
to  the  whole  beyond  the  debts,  and  to  a  moiety  of  the  debts.  There- 
fore let  an  account  be  taken  to  see  the  amount  of  the  debts  due  to 
testator  at  his  death  above  the  sum  in  the  hands  of  NcLekmi  ;  and 
declare  the  Defendants,  executors  of  Mrs.  Wilkinson,  entitled  to  a 
moiety :  the  other  to  remain  as  part  of  the  estate  of  testator ;  and  to 
be  laid  out  in  3  per  cents,  for  Eleanor  for  life,  with  liberty  to  apply. 
Whatsoever  was  advanced  by  the  executors  to  the  widow  shall  be 
out  of  her  share.  Her  executors,  who  are  also  executors  of  testator, 
may  take  that  out  of  the  moiety,  which  became  hers  to  dispose  of. 


SsE  aiaUj  note  to  Blake  v.  Bunbury^  1  V.  194,  for  a  statement  of  some  of  the 
leading  principles  as  to  the  construction  of  testamentaiy  instruments,  and  the 
qualification  wnich  those  general  rules  may  sometimes  admit 

(1)  PcMt,  voL  xix.  654,  664. 
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IN   THE  EXCHEQUER. 


Eyre,  (a)  Chief  Baron.    Hothax,  Pbrrtn,  Thompson,  Barom. 

BULL  V.  VARDY. 

[1791,  Feb.  10.] 

Testator  devised  to  his  wife  sevenl  houses ;  to  his  sisters  his  moiMnr  in  seemi- 
ties  for  their  lives ;  then  divided  his  fortune  in  small  legacies,  but  the  legatees, 
to  take  nothing  till  the  death  of  his  wife  and  sisters ;  and  made  residuary  lega- 
tees: Under  3ie  following  clause,  "I  empower  my  wife  to  give  away  at  her 
death  10002.  to  A.  and  B.  lOOL  each,  the  rest  to  be  disposed  of  by  her  will;" 
there  is  no  absolute  legacy,  but  a  miked  power  to  the  wife ;  who  being  dead 
without  any  disposition,  the  objects  sfiecined  are  not  entitled.  Devise  of  ab- 
solute interest  to  one  with  any  expression,  that  he  shall  dispose  of  the  whole  or 
part  of  A,  not  properly  a  devise,  but  a  trust  for  A,  which  Court  wiU  execute 
after  death  of  the  first  devisee.  Devise  to  one  for  life  or  absolutely  with  di- 
rections that  he  shall  dispose  of  it  to  another  at  his  death  operates  as  an  im- 
mediate devise  without  any  such  disposition.  (&) 

A  power  must  be  executed,  in  order  to  create  a  charge,  [p.  272.] 

This  cause  stood  for  judgment.  Lord  Chief  Baron  Etre  stated 
the  case ;  and  delivered  the  judgment  of  the  Court. 

The  testator  devised  to  his  wife  several  houses ;  but  did  not  give 
her  any  interest  in  the  general  produce  of  his  estate.  He  then  goes 
on  thus :  <<  I  farther  empower  my  wife  to  give  away  at  her  death 
10002.;  1002.  of  it  to  Elizabeth  Turner:  1002.  to  Mrs. 
[  *  271  ]  Bennet ;  the  other  8002.  to  be  disposed  of  by  her  by  *  will." 
Then  he  gave  to  his  two  sisters  for  their  lives  his  ready 
money  in  the  funds  and  other  securities :  and  he  anxiously  repeats, 
that  his  legatees  are  to  take  nothing  till  after  the  death  of  his  wife 
and  two  sisters :  but  nothing  more  was  given  to  the  wife,  than  what 

1  have  mentioned.  He  then  divides  his  fortune  into  small  legacies, 
upon  which  nothing  arises;  and  gave  the  residue  to  two  young 

(a)  This  distinguished  judge  was  made  a  Baion  of  the  Exchequer  in  1772;  in 
which  c^Nicity  he  continued  till  1786,  when  he  became  Chief  Baron.  The  latter 
character  he  sustained  till  1792,  when  he  was  created  Chief  Justice  of  the  Common 
Pleas,  on  Lord  Loujdbborough's  elevation  to  the  Great  Seal  He  ceased  to  be 
Chief  Justice  in  1799,  and  was  succeeded  in  this  place  by  Sir  John  Scott,  after- 
wards Lord  Eldon.  In  1794  he  presided  with  great  ability  at  the  trials  of  Hardy, 
and  Home  Tooke,  for  treason. 

(&)  See  Billing  v.  BtUing^  5  Sim.  232.  Under  a  devise  to  A.  and  the  heirs  for- 
ever, in  the  fullest  confidence  that  after  her  decease  she  will  devise  the  property 
to  my  familv,  A.  was  held  to  be  a  tenant  in  fee.  Wright  v.  Mofm,  Tur.  &.  Ruas. 
143.  Words  of  recommendation  have  not  been  held  always  to  amount  to  a  trust 
Ex  parU  Pcofne,  2  Y.  &  Coll.  636 ;  see  Padmort  v.  Gunning,  7  Simon,  644.  The 
present  disposition  of  court  is  to  give  to  the  words  of  wills  their  natural  and  ordi- 
nary sense,  unless  it  is  clear  that  they  are  to  be  used  in  a  peremptory  sense.    See 

2  Story,  Eq.  Juris.  1969 ;  <Sb2e  v.  Jfoore,  1  Sim.  534;  Mendiiky,  Hmuity  1  Sim.  542; 
Ltehmere  v.  Lavie,  2  Mylne  &  E.  197 ;  Lauiess  v.  Shato,  1  Lloyd  &.  Uoold,  154,  and 
the  Reporter's  note ;  Benson  v.  WhiUamy  5  Sim.  22 ;  fVood  v.  Cox,  1  Keen,  317 ;  &  C. 
on  appeal,  2  Mylne  &  C.  684 ;  Ford  v.  FttwUr,  3  Beaver,  146;  Knight  v.  Em^ 
ibid.  148;  Hmi  v.  Hnrt,  2  Dessaus.  83;  Vand^  v.  Van  Beuren,  I  Caines,  84. 
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women,  named  Crowe.  The  wife  died  without  making  any  dispo- 
sition of  the  whole  c^  this  1000^  or  any  part  of  it.  The  bill  is 
against  her  executor ;  claiming  the  100£  which  she  had  the  power 
to  leave  to  Elizabeth  Turner.  The  question  arises  upon  the  partic- 
ular words  stated,  together  with  the  observation  upon  the  other  parts 
of  the  will,  that  no  more  was  given  to  the  wife,  than  by  the  lirst 
words.  It  was  insisted  for  Plaintiff,  that  the  lOOZ.  which  the  wife 
was  empowered  to  give,  was  sufficiently  devised  by  this  will :  and 
aigued,  that  expressions,  importing  recommendation,  desire,  request, 
<&c.  like  the  words  in  the  Roman  law,  peto,  rogOy  fidei^  committo,  &c. 
are  in  their  nature,  at  least  in  a  will,  compulsory,  and  words  of  de- 
vise :  therefore  when  testator  empowered  his  wife  to  give  to  a  certain 
object  a  certain  sum,  that  is  a  legacy.  Many  oises  were  cited  as 
authcMities  for  this ;  from  2  Vem.  153,  down  to  Wynne  v.  Hawkins, 
1  Bro.  Ch.  Ca.  179.  The  clear  result  of  all  is,  that  where  the  abso- 
lute interest  is  given  to  one  with  any  expression,  that  the  devisee 
shall  dispose  of  the  whole,  or  a  part,  to  a  particular  person,  that  does 
not  amount  to  a  devise  properly ;  but  will  raise  a  trust  for  that  per- 
son, which  the  Court  will  execute  after  the  death  of  the  devisee. 
For  Defendant  it  was  truly  observed,  that  this  doctrine  could  not 
affect  the  present  case ;  because  the  wife  had  not  only  no  absolute 
interest  in  the  1002.  but  none  at  all :  so  there  is  nothing  to  raise  a 
trust.  The  devise  therefore  to  her  is  merely  a  naked  authority, 
which  the  principle  of  these  cases  does  not  touch.  From  some  of 
those  cases  this  doctrine  also  arises,  which  is  nearer  to  the  present 
case ;  that  a  devise  to  one  for  life  or  absolutely  upon  the  face  of  it, 
with  directions  that  he  shall  dispose  of  it  to  another  at  his  death, 
shall  operate  as  an  immediate  devise  without  any  such  disposition. 
In  aiguing  the  case  in  2  Vem.  467,  it  seems  to  be  admitted,  that  a 
devise  to  one  for  life,  with  directions  that  at  his  decease  it  shall  go 
to  J.  S.,  is  an  interest  for  life  to  the  first  devisee,  remainder  over. 
Here  testator  empowers  his  wife  to  give  1000/.  The  word  '<  em- 
power  "  must  be  understood  to  be  imperative,  as  the  only 
possible  medium  to  make  *  it  the  testator's  own  bequest.  [  *  272  ] 
If  it  can  be  so  considered,  the  testator  may  be  considered 
as  doing  that,  which  he  compels  another  to  do :  and  in  a  will,  where 
the  intent  is  every  thing,  it  may  operate  without  the  assistance  of  the 
instrument.  But  can  it  be  considered  from  the  word  "  empower " 
that  he  intended  Elizabeth  Turner  and  Mrs.  Bennet  to  have  each 
100/.  after  the  death  of  the  wife  at  all  events  ?  As  to  the  800/. ;  it 
cannot  be  said,  he  devised  that  sum ;  because  no  object  was  marked 
out  by  him.  Unless  she  selects  objects,  that  devise  cannot  take  ef- 
fect. As  to  the  persons  named ;  if  his  intention  was,  that  they  should 
at  all  events  take ;  why  devise  to  them  differently  from  all  his  other 
pecuniary  legacies  ?  The  plain  import  of  the  words  with  the  con- 
text seems  to  be  this ;.  he  gives  the  residue  to  those  women  named 
Crowe :  but  says,  his  wife  may  dispose  of  1000/.  if  she  pleases :  if 
she  does,  she  must  give  100/.  to  each  of  these  women ;  the  rest  as 
she  pleases.     The  word  ^^  empower  ^^  in  its  most  obvious  sense  is 
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unfit  to  create  a  chaige.  The  party  must  execute  the  power  to 
create  a  charge.  It  was  not  argued,  that,  if  it  was  the  case  of  a 
power,  the  Court  could  do  any  thing  to  execute  it.  Upon  the 
whole  we  are  of  opinion,  Plaintifi*  is  not  entitled  to  this  sum  of  1002. 
and  that  the  bill  must  be  dismissed  (1). 

1.  With  a  single  exception  (established  by  the  77th  section  cyf  the  stat  6  Gea 
IV.  c.  16)  as  to  powers  vested  in  a  bankrupt,  and  which  he  might  legally  execute 
for  his  own  benefit,  a  Court  of  Ilquity  cannot  give  effect  to  a  power  which  has 
been  left  totally  unexecuted :  Thorpe  v.  GoodaU^  17  Yes.  461 :  though,  where 
there  has  been  anv  act  indicating  an  intention  to  execute,  an  imperfect  executioD 
will  be  aided,  in  the  particular  instances  of  those  persons  who  are  the  favorites  of 
Courts  of  Ilquity,  as  being  the  favorites  of  justice ;  Holmes  v.  Cb^UU,  12  Ves. 
216 ;  provided  a  goo^  execution  of  a  power  has  been  intended,  it  will  do  in 
Equity  in  almost  any  form  in  which  that  intention  is  clearly  expressed.  A  good 
execution  must,  of  course,  be  the  same  both  in  Courts  of  Law  and  Equity; 
Butdier  v.  Butcher^  9  Ves.  394 ;  but,  that  a  Court  of  Equity  will  enforce  the  sub- 
stantial intention  of  the  person  executing,  in  ma^  cases  where  a  Court  of  Law 
could  not  do  so,  is  extremely  clear.  fFwfutm  v.  J^yjfcftam,  18  Yes.  415 ;  Herwy  v. 
Hervey,  1  Atk.  569;  Parry  v.  Bnnmiy  2  Freem.  171 ;  Campbeil  v.  Leach,  AmbL 
749. 

2.  Words  of  request,  (Taylor  v.  Georvey  2  Y.  &  R  378 ;  Pierson  v.  Gamdt, 

2  Br.  226 ;)  of  recommendation,  (Paul  v.  CompUmj  8  Yes.  380 ;  Pushman  v.  FOliter, 

3  Yes.  8 ;  Malim  v.  Ktighky,  2  Yes.  Jun.  335 ;)  or  of  confidence,  (Parmns  v.  Bakir^ 
18  Yes.  476 ;  Wrtgid  v.  Mrnnsj  Coop.  115,)  are  sufiicient,  in  a  will,  to  raise  a 
trust,  where  the  property  to  be  given  is  certain,  and  the  objects  to  whom  it  is  to 
be  pven  are  also  certain ;  Pierton  v.  (kameU,  2  Brown,  145 ;  Crwoys  v.  CoUman, 
9  Yes.  323 ;  (see  note  2  to  Ptf^  v.  Buttock,  post :)  but  where,  as  in  the  principal 
case,  a  mere  power  of  disposition  is  given,  tne  Court  of  Chancery  will  not  intei^ 
pose,  unless  that  power  luis  been  executed.  Croft  v.  iSfee,  4  Yes.  65.  Where, 
however,  a  power  nas  been  vested  in  the  person  having  the  whole  legal  interest 
in  the  subject  which  the  power  overrides,  and  such  power  is  also  coupled  with  a 
trust,  sufficientlv  expressed  to  make  it  the  duty  of  that  person  to  execute  the  pur- 
pose intended  by  the  author  of  the  power ;  should  the  proper  party  nejB^ect  that 
duty,  the  Court  will  execute  it  Brmm  v.  Higgs,  8  Yes. 573;  Box  v.  nWbfeady 
16  Yes.  26. 

3.  Courts  of  Equity,  in  some  instances,  have  been  disposed  u)  consider  a  right 
of  enjoyment  for  life,  coupled  with  a  power  of  appointment,  as  equivalent  to  the 
absolute  property.  Skmdtn  v.  SUmdm,  2  Yes.  Jun.  594.  A  difiference,  however, 
seems  now  to  be  established,  not  so  much  with  regard  to  the  party  possessing  the 
power,  as  to  the  party  to  be  affected  by  its  execution.  Confining  the  attention  to 
the  former,  there  is  no  reason  why  the  money  he  has  a  right  to  raise  should  not 
be  considered  his  property ;  but  the  latter  can  only  be  charged  in  the  manner  and 
to  the  extent  specified  as  the  creation  ofpower.  Holmti  v.  CorMZt,  7  Yea  506 ; 
JotktB  y.  Cuny,  1  Swanst  73 ;  Bad  v.  ShergoU  10  Yes.  383.  vYhen,  therefore, 
a  ^ifl  is  made  to  any  one  expressly  for  life,  with  a  power  of  appointment,  W  will 
omy,  superadded,  that  power  must  be  executed  in  the  manner  prescribed ;  for  the 
propisrty  not  being  absolute  in  the  firat  taker,  the  objects  of  the  power  cannot  take 
without  a  formal  appointment ;  but,  where  the  gift  is  made  indefinitely,  with  a 
superadded  power  to  dispose  by  will  or  deed,  the  property  vests  absolutely.  The 

(1)  See  Harding  v.  Glyn,  1  Atk. .469,  and  the  cases  in  Mr.  Sanders's  note; 
post,  Brown  v.  SiggSj  iv.  708;  Y.  495,  561;  vii.  86;  viii.  380;  Cnwmtv.  Col- 
man,  ix.  319;  x.5SS;  WriM  v.  w9%fu,  xviL  255 ;  xix.299;  Coop.  Ill ;  iTur- 
ner's  Rep.  243 ;  xviii.  41 ;  Parsons  v.  Baker,  xviiL  476 ;  TOfbUs  v.  TSbbUs,  xix. 
656;  Taylor  v.  George,  2  Yes.  &  Bea.  378;  Birch  t.  Wade,  3  Yes,  &  Bea.  198; 
fhrbes  v.Ba«,3Mer.437;  Airiiofi*  v.  Hurfson,  7  Price,  212 ;  Prtvostv.Oarf^ 
2Madd.458;  Eade  v.  JBnfe, 5  Madd.  118 ;  Horwood  v.  ^e0<,  1  Sim. &  Stn. 387. 
Testator  expressing,  that  somethinjg  is  to  be  done,  which  he  has  a  right  to  order, 
is  to  be  taken  as  speaking  imperatively  not  by  way  of  recital ;  Swwf^orrfv.  Baikes, 
1  Mer.  64a 
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distiiiction  is,  perhaps,  dkiit,  but  it  has  been  judicially  declared  to  be  perfectly 
established.  Bradley  v.  WesUoU,  13  Yes.  453 ;  Andenon  v.  Daumn^  15  Yes. 
536;  BcBTfard  v.  Strtet,  16  Yes.  139;  J^annodL  v.  Morion,  7  Yes.  398;  hwin  v. 
Farrar,  19  Yes,  87.  A  direct  bequest  of  property  is  never  to  be  narrowed  into  a 
mere  power  by  implication ;  IRam  v.  Oiwer,  13  Yes.  114 ;  and  where  the  abso- 
lute property  is  first  given,  it  is  not  restrained  by  a.  giSi  over  of  what  the  first 
taker  does  not  dispose  of  in  his  lifetime  or  by  his  will.  Culhberi  v.  Ptarier^ 
Jacob's  Repw  416 ;  Ross  v.  Ross,  2  Swanst  157. 


IN   THE   EXCHEQUER. 
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[1791,  Fm.  10.] 

Devisee  for  life  of  a  rent-charge  ont  of  an  estate,  devised  in  strict  settlement, 
assigned  it  to  creditors  as  a  collateral  security. 

Tenant  for  life  with  intent  to  redeem  it  for  the  annuitant  gave  bonds  to  the  cred- 
itors on  condition  of  giving  up  their  securities  to  annuitant  to  be  cancelled. 
Executors  of  obli^r  paid  all  the  bonds  but  one ;  which  they  disputed ;  be- 
cause, tiiough  debvered  by  obligor  to  a  third  person  for  creditor,  when  he 
should  ame  it  was  not  accepted  till  after  death  of  obligor.  This  bond  was 
recovered  upon  at  law.  Annuitant  entitled  as  against  the  executois  to  the 
annuity  disencumbered ;  but  not  to  arrears  incurred  in  life  of  obligor ;  and  as 
agaihst  tenant  of  the  estate,  to  arrears  since  the  death  of  obligor;  but  future 
payments  left  to  agreement,  as  heir  at  law  of  devisor  of  the  annuiQr  not  being 
party,  execution  of  the  trusts  of  the  will  could  not  be  decreed,  [p.  273.] 

Bond  delivered  to  a  third  person  to  be  delivered  to  obligee  on  peiformancj  of  con- 
dition, takes  efiect  on  performance  from  original  sealing  and  delivery,  though 
obligor  and  oblige  both  dead,  [p.  275.] 

Bond  hy/eme  delivered  to  a  stranger  before  her  marriage,  to  be  delivered  on  con- 
dition jrood,  though  condition  performed  after  marriage,  [p.  275.] 

Court  of  Equity  does  not  interfere  for  volunteers,  [p.  275.] 

Payment  in  name  of  A.  with  his  money  raises  a  trust ;  but  it  ia  an  equity,  which 
may  be  rebutted  by  evidence,  (a)  [p.  275.] 

Costs  given,  [p.  276.] 

This  cause  stood  for  judgment.  Lord  Chief  Baron  Etre  stated 
the  case  ;  and  delivered  the  judgment  of  the  Court. 

This  is  a  bill,  claiming  an  annuity  or  rent-charge  of  lOOL  a  year 
and  some  arrears  against  Sir  James  Graham,  tenant  iri  possession  of 
the  estate,  against  the  surviving  executors  of  Doctor  Robert  Graham, 

(a)  Where  a  purchase  is  made  in  the  name  of  one  pe^n,  and  the  purchase 
money  is  paid  by  another,  there  is  a  resulting  trust  in  favor  of  him  who  made  the 
payment  APOidrt  v.  JIf' Gotoen,  4  Dessaus.  491 ;  Perry  v.  Head,  1  A.  K.  Marsh. 
47;  Letdier  v.  Leichery  4  J.  J.  Marsh.  599;  mioU  v.  Arnuirong,  2  Blackf.  198; 
Jenimm  v.  Graves,  id.  440;  Doyle  v.  Slemr,  1  Dana,  536;  Boyd  v.  APLean,  1 
Johns.  Ch.  582 ;  Bots/ord  v.  Burr,  2  id.  4(& ;  2  Stoiy,  Eq.  Juris,  §  1201,  and  cases 
cited.  But  parol  evidence  is  admissible  to  rebut  a  resulting  trast  Bots/ord  v. 
Bwrr,  2  Johns.  Ch.  409.  Generally  speaking,  parol  evidence  is  admissible  to  rthut 
an  equity ;  that  is,  where  a  certain  presumption  would,  in  general,  be  deduced 
from  the  nature  of  an  act,  such  presumption  may  be  repelled  by  extrinsic  evidence 
showing  the  intention  to  be  otnerwise.  See  Greenleaf,  Evidence,  §  206 ;  Mann 
V.  Mann,  1  Johns.  Ch.  231. 
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a  former  tenant  of  the  estate :  and  against  Mr.  Booth,  heir  of  the 
surviving  trustee  under  the  will  of  Lady  W.  the  devisw  of  the  an- 
nuity to  the  Plaintiff  Charles  Graham.  The  prayer  of  the 
[  *  273  ]  bill  is  for  an  account,  of  what  is  due  to  the  *  Phintiff  for 
arrears  of  the  annui^  to  the  time  of  the  death  of  Doctor 
Graham,  to  be  answered  by  his  executors  out  of  his  assets ;  and  for 
the  arrears  due  since  his  death,  to  be  answered  by  Sir  James  Gra- 
ham ;  and  to  have  a  receiver  appointed ;  and  the  growing  payments 
secured  to  the  Plaintiff;  and  that  Booth  may  join,  if  necessary,  to 
establish  the  will  of  Lady  W.  The  state  of  the  case  is  this.  Both 
the  Plaintiff  and  Doctor  Graham  were  nearly  related  to  Lady  W. ; 
the  f(Nrmer  being  the  son  of  her  elder  brother ;  the  latter  the  son 
of  her  younger  brother.  She  died  in  1757  :  and  gave  the  bulk  of 
her  f<Mtune  to  Doctor  Graham,  and  to  the  plaintiff  the  annuity  in 
question.  By  her  will,  dated  1757,  she  devised  her  estate  to  tnis- 
tees  to  settle  to  uses :  and  among  the  rest  to  the  intent  to  issue  the 
annuity  to  the  plaintiff  for  life ;  and  subject  thereto  to  settle  it  upon 
^Doctor  Graham  in  strict  settlement,  with  remainders  over.  Doctor 
Graham  was  suffered  to  take  possession  upon  her  death ;  and  kept 
on  terms  of  friendship  with  the  Plaintiff;  and  often  gave  him  assist- 
ance, which  he  often  wanted.  In  1769  Plaintiff  had  contracted 
debts  to  the  large  amount  of  5000/.  He  had  granted  several  annu- 
ities ;  and  had  made  this  annuity,  devised  to  him,  a  collateral  secu- 
rity. In  particular  he  sold  one  annuity  of  60/.  a  year  to  Champion 
secured  by  bond  in  the  penal  sum  of  8402. ;  and  farther  secured  by 
this  annuity  given  by  Lady  W.'s  will.  He  afterwards  sold  other 
annuities  to  Champion,  who  assigned  his  securities  to  Curtis  at  Bris- 
tol. By  Mr.  Hamersley's  evidence  it  appears,  that  Doctor  Graham, 
who  died  in  1781,  had  expressed  a  desire  to  have  a  statement  of 
the  Plaintiffs  affairs  made  out  in  order  to  think  of  some  plan  for 
his  relief.  A  statement  was  accordingly  prepared ;  and  it  appeared, 
that  he  had  granted  out  540Z.  a  year  in  annuities ;  and  that  arrears 
were  due  upon  those  annuities ;  and  that  he  owed  besides  lOOOZ. 
upon  simple  contract.  Doctor  Graham  was  informed  of  this ;  and 
that  the  annuity  devised  by  Lady  W.  was  a  collateral  security  for 
those  annuities.  He  said,  he  could  not  advance  money  enough  to 
pay  them ;  and  then  proposed  to  give  his  bond  for  the  principal 
sums,  for  which  the  annuities  were  granted,  payable  with  interest  at 
his  death  ;  if  they  would  give  up  to  the  Plaintiff  the  several  securi- 
ties, they  had,  to  be  cancelled.  Doctor  Graham  also  proposed  to 
pay  off  the  simple-contract  debts  by  bills  to  be  drawn  upon,  and  to 
be  accepted  by,  him.  As  to  the  arrears  of  Plaintiff's  annuities,  he 
did  not  undertake  to  pay  them ;  but  Plaintiff  was  to  en- 
[  *  274  ]  deavor  to  settle  them  in  the  best  manner  he  *  could.  AD 
the  creditors  except  Curtis  agreed  to  the  proposal :  and 
were  contented  to  take  the  Plaintiff's  bond  for  the  arrears.  Ham- 
ersley  says,  he  applied  to  Wallace,  agent  for  Curtis ;  who  gave  no 
direct  answer.  Hamersley  got  the  bonds  prepared;  and  among 
them  one  to  Curtis.     On  the  9th  of  March,  1781,  Doctor  Graham 
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executed  the  bonds ;  which  were  left  with  Hamersley :  and  accepted 
drafts  to  the  amoaht  of  1000/.     Hamersley  says,  he  delivered 
the  bonds  to  the  annuitants ;  and  they  delivered  up  their  securities, 
and  particularly  the  assignment  of  the  annuity  given  to  the  Plaintiff 
by  the  wiU  of  Lady  W.,  to  be  cancelled ;  and  that  he  left  the  bond 
to  Curtis  virith  Wallace,  his  agent,  to  be  delivered  to  him  when  he 
should  agree  to  accept  it.     Doctor  Graham  died,  before  Curtis  ac- 
cepted it ;  which  he  did  afterwards ;  and  the  bond  was  afterwards 
delivered  to  him.    Doctor  Graham's  executors  paid  off  the  other 
bonds ;  but  made  a  difficulty  as  to  that  to  Curtis ;  unless  he  would 
deliver  up  his  security  to  them,  instead  of  delivering  it  up  to  the 
Plaintiff  to  be  cancelled.     A  purchaser  of  Curtis's  interest  sued  and 
recovered  upon  Doctcnr  Graham's  bond.     Hamersley  apfdied  to  one 
of  the  executors ;  and  says,  he  satisfied  him,  that  the  securities  were 
to  be  cancelled ;  and  that  the  executor  said,  he  would  write  to  the 
steward  to  pay  the  arrears  then  due ;  and  proposed  that  the  annuity 
should  be  assigned  to  Hamersley  to  be  preserved  for  the  Plaintiff. 
Hamersley  says,  that  Doctor  Graham  never  expressed  any  other 
object  than  to  relieve  the  Plaintiff,  and  exonerate  the  rent-charge. 
It  was  insisted  for  Defendants,  that  the  rent-charge,  having  been 
redeemed  vnth  Doctor  Graham's  money,  was  to  be  considered  as 
redeemed  for  the  benefit  of  the  estate :  and  that  the  executors  of 
Doctor  Graham  are  entitled  in  equity  to  the  benefit  of  these  securi- 
ties, as  representing  creditors  having  accepted  Doctor  Graham's 
bond  as  a  satisfaction  for  their  debts ;  and  are  to  be  redeemed 
before  the  Plaintiffs  demand :  and  as  to  Curtis's  interest,  that  Doc- 
tor Graham's  bond  was  deposited  with  Hamersley  as  agent  for  him ; 
to  which  agency  an  end  was  put  by  the  death  of  Doctor  Graham. 
The  Counsel  for  Plaintiff  agree,  that  Doctor  Graham  could  not  have 
been  o(HnpeIled  to  do  any  act  to  complete  his  voluntary  bounty ;  but 
insist,  that  he  had  completed  the  bounty,  he  intended,  and  could 
not  recall  it;  and  particidarly  his  executors  could  not     At  law 
these  bonds  must  be  consider^  as  escrows,  to  be  delivered  to  the 
obligee  upon  performance  of  the  condition;  and  then  they  take 
effect  fnm  their  original  sealing  and  delivery :  and  the 
rule  of  law  is,  that  *  though  the  obligor  and  obligee  are  [  *  S75  ] 
both  dead  before  the  condition  is  performed,  yet  upon  per- 
formance of  it  the  bond  is  good  to  charge  assets.    Peryman^s  Coie^ 
5  Rep.  84.  b.  was  cited  as  an  authority  for  this.    In  that  case  it  was 
taken  as  clear  law,  that  it  is  good  notwithstanding  the  death  of 
either!    There  is  a  strong  case  to  the  same  effect  in  the  argument 
of  Froset  v.  Walthey  Bridg.  Rep.  1,  from  the  Year  Book,  27  Hen. 
VI.  7.    I  call  it  a  strong  case,  because  of  the  alteration  of  situation 
by  marriage.    The  argument  there  was  upon  the  effect  of  the  death 
of  tenants  of  the  manor,  to  whom  there  had  been  a  surrender  out 
of  Court ;  and  proceeded  thus : 

<<  If  a  feme  sole  do  make  an  obligation ;  and  deliver  it  as  an 
escrowl  to  a  stranger  to  be  delivered  upon  condition ;  and  she  mar- 
ry, or  die ;  and  then  the  condition  is  performed ;  and  the  bond 
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delivered ;  it  is  a  good  bond ;  and  so  it  is  resolved  in  Brag's  Casey 
and  in  Butler's  Case  also :  and  it  is  not  like  to  a  feoffinent  with 
warrant  of  attorney  to  make  livery ;  or  a  grant  of  a  reversion  ;  and 
the  feoffor  die  or  take  husband  before  livery  or  attornment:  for 
there  nothing  passeth  until  the  livery  or  attornment  according 
to  Littleton :  and  feoffee,  if  he  enters,  is  but  tenant  at  will ;  and 
it  lies  in  the  power  of  the  grantor  to  countermand  it."  This  is  an 
answer  to  what  was  insisted  upon  for  Defendant,  that  Hamersley 
was  but  an  agent :  in  the  judgment  of  the  conmion  law  he  was  not 
an  agent,  but  in  nature  of  a  stranger ;  and  the  authority  was  not 
countermandable  and  determinable.  The  bond  intended  for  Curtis 
wais  one  of  Dr.  Graham's  as  much  as  any  of  the  rest :  It  was  recov- 
ered upon  as  such.  It  was  not  impeached  by  the  executors  either 
at  law  or  in  equity.  Plaintiff's  security  was  actually  cancelled.  If 
the  Plaintiff  had  been  obliged  to  apply  to  a  Court  of  Equity  to 
compel  Hamersley  to  go  on  to  redeem  the  annuity,  these  questions 
of  Hamersley's  agency,  &c.  might  have  been  very  material :  and 
he  might  have  been  told,  that  a  Court  of  Equity  does  not  interfere 
for  volunteers.  But  this  Plaintiff  comes  here  in  a  much  better 
situation,  being  in  possession  now  of  the  annuity  free  from  incum- 
brances ;  and  asking  the  ordinary  relief  given  by  the  Court  in  simi- 
lar cases.  Defendants  are  endeavoring  to  undo,  what  wa^  done  at 
law,  or  to  raise  an  equity  upon  it  to  oppose  the  Plaintiff.  They 
cannot  undo  what  was  done  at  law ;  let  us  see  then,  whether  they 
can  raise  an  equity.  Ordmarily  speaking  payment  made  with  my 
money  and  in  my  name  to  another  person  raises  a  trust  for  me ;  but 
that  is  only  an  equity,  which  may  be  rebutted  by  evidence.  Here 
the  evidence  is  all  of  one  side.  Hamersley  says,  that  all  Dr.  Gra- 
ham's preceding  bounty  was  not  a  bargain.     He  might  have  taken 

the  opportunity  to  relieve  his  estate  from   this  incum- 
[  *  276  ]  brance :  but  there  is  no  evidence  of  such  a  design.   *  HaoH 

ersley  says,  his  object  was  to  disencumber  the  annuity  for 
the  Plaintiff,  not  his  own  estate  for  himself;  and  it  is  hardly  to  be 
imputed  to  a  man,  who  acted  with  so  much  generosity,  that  he  in- 
tended to  take  the  annuity  to  himself  without  first  securing  an  ade- 
quate provision  for  the  son  of  his  father's  elder  brother,  who  had 
very  little  other  provision.  As  to  the  executor's  claim  by  payment 
of  any  of  these  bonds ;  it  was  properly  asked  for  the  Plaintiff,  for 
whose  benefit  ?  They  could  not  buy  it  for  the  next  of  kin ;  nor  lay 
out  the  testator's  money  for  the  remainder-man  in  tail.  Upon  the 
whole  we  think,  the  Plaintiff  is  entitled  to  the  assistance  of  a  Court 
of  Equity  to  secure  to  him  the  benefit  of  this  annuity :  But  there 
is  a  difficulty  as  to  the  particular  decree.  Defendants  have  properly 
waived  the  objection,  that  the  heir  at  law  of  Lady  W.  is  not  before 
the  Court :  but  still  there  is  a  difficulty  to  make  a  regular  decree, 
such  as  ought  to  be  made ;  because,  properly  speaking,  we  should 
now  execute  this  trust :  and,  to  do  that  we  should  have  had  the 
heir  before  the  Court,  and  the  will  established ;  so  as  to  execute  it 
n  totOy  and  not  by  piecemeal.     Anotlier  difficulty  also  was  properly 
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waived  by  the  Plaintiff:  namely,  the  demand  made  of  the  arrears 
in  the  life  of  Dr.  Graham,  upon  observing  that  he  had  acted  with 
so  much  bounty,  that  it  could  hardly  be  considered  as  open  to  a 
demand  for  arrears  in  his  life ;  therefore  it  was  waived.  The  Court 
has  no  difficulty  in  directing  the  arrears  of  the  annuity  since  his 
death  as  against  Sir  James  Graham.  But  the  difficulty  as  to  secur- 
ing the  payments  to  the  Plaintiff  will  still  occur.  If  it  was  a  gen- 
eral decree  for  the  execution  of  the  trust,  probably  the  Court  would 
have  directed  all  the  usual  clauses.  With  regard  lo  the  farther 
security  of  this  Plaintiff,  the  parties  must  by  agreement  among 
themselves  settle  it,  or  with  the  interposition  of  the  Court :  or  else 
the  Court  must,  as  he  has  not  taken  the  proper  course  by  bringing 
the  heir  at  law  before  the  Court,  leave  that  part  of  the  case 
untouched.  As  to  tlie  rest,  the  trustee  must  have  costs  against  the 
Plaintiff(l)  ;  and  the  Plaintiff  must  have  those  and  his  own  against 
Sir  James  Graham. 

Mr.  Burton,  for  Plaintiff,  offered  to  take  security  by  bond  of  Sir 
James  Graham :  and  it  was  ordered  to  stand  over  in  order  to  have 
that  proposal  made.  

1.  That  the  completioii  of  an  imperfect  ffifl,  or  of  n  contract  merely  volun- 
taiT,  cannot  be  enforced  in  Equity ;  but  yet  uaX,  as  against  tiie  executing  party, 
if  his  interest  alone  is  concerned,  the  Court  will  act  upon  such  a  transaction, 
where  it  has  been  completed,  though  without  any  valuable  consideratiolL  See 
note  2  to  Colman  v.  SamU,  ante,  p.  24. 

2.  A  person  vested  with  the  legal  title  to  a  subject  purchased  with  the  money 
of  another,  is,  prima  faeU,  a  trustee  for  the  benefit  of  the  person  who  advanced 
the  money:  yemtig  v.  Pf (u%,  2  Atk.  256 ;  lAoyd  v.  SpiUd,  2  Aik.  150 -,  WtUisY. 
WUlif,  2  Atk.  71 ;  .^bion.  2  Fieem.  123 :  but  the  parties  may  stand  in  such  a  rela- 
tion to  each  other  as  will,  of  itself,  rebut  this  presumption ;  hb,  for  instance,  where 
the  purchase  is  made  with  the  father's  money,  and  the  conveyance  is  taken  in  the 
name  of  his  child ;  this  will  be  understood  as  an  advancement  for  the  child,  not 
as  a  trust  for  the  father :  Rider  v.  Kiddery  10  Ves.  366 ;  Finch  v.  Finch,  15  Ves. 
50 ;  Woodman  v.  Morin,  2  Freem.  33 ;  unless  this  construction  is  negatived,  (as 
it  may  be,)  by  some  act  implying  a  contrary  intention.  Prcmkard  v.  Prankerd, 
1  Sim.  &  Stu.  3 ;  Murkaa  v.  lYanklin,  1  Swanst  17 ;  Dyer  v.  Dyer,  2  Cox,  94 : 
RumboU  V.  RumboU,  2  Eden,  17. 

3.  The  prima  fade  equitable  presumption  of  a  resulting  trust,  in  favor  of  the 
representatives  of  an  intestate  from  whom  the  property  in  stock,  transferred  into 
his  own  name  jointly  with  that  of  another,  proceeded ;  may  be  rebutted  by  evi- 
dence of  a  parol  declaration  of  the  intestate,  that  he  intended  the  stock  should,  at 
his  death,  survive  to  the  joint  transferree :  such  a  mode  of  making  a  gift  is, 
periiaps,  not  a  skilful  one,  (though  it  might  poesiblv  be  adopted  wim  a  view  to 
evade  the  legacy  dutjf,)  but,  if  the  evidenc'e  offered  to  rebut  the  equity  of  the 
intestate's  representatives  be  not  contradicted,  the  legal  title  of  the  transferree 
must  prevail.     George  v.  Tlie  Bank  of  Engiand,  7  Price,  651. 

4.  That  the  Court  is  disinclined  to  take  up  causes  by  parts ;  and  that  it  is 
desirable  a  question  should,  if  practicable,  be  decided  at  once,  and  not  piecemeal : 
see  Barnes  v.  Crowe,  1  Ves.  Jun.  498 ;  Palk  v.  Clinton,  12  Ves.  58 ;  Kniachi  v. 
Knight,  3  P.  Wms.  333. 

(1)  Beames  on  Costs,  146. 
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LILLIA  V.  AIREY. 
[1791,  March  5.] 

Creditor  of  wife  has  r  rignt  in  equity  agRinst  her  separate  properhr ;  and  npinti 
husband  in  respect  of  it,  but  not  beyond  it,  if  notice.  Plaintin  with  notice  of 
separRte  RllowRnce  of  the  wife,  r  veiy  weak  woman,  Rdvanced  to  her  wantonly 
beyond  it ;  proof  that  she  received  more  thRU  the  demand,  she  could  make 
out ;  bill  dismissed  without  Recount,  the  value  being  trifling,  (a) 

Husbsnd  a.  fonnal  party  to  bill  against  wife  in  respect  of  separate  estate,  (h) 
[p.  278.] 

Costs  refused,  [p.  278.] 

Eleanor  Airet  being  entitled  under  articles  of  separation  from 
her  husband  to  80/.  a  year  went  to  live  with  Mrs.  Lillia  the  Plain- 
tifT  in  1774 ;  and  continued  with  her  till  1782 :  when  she  became  a 
lunatic ;  upon  which  her  husband  took  her  away ;  and  placed  her 
in  a  proper  situation  at  40Z.  a  year.  Plaintiff  brought  the  bill  for 
an  account  of  what  was  due  to  her  from  Mrs.  Airey  for  lodging, 
board,  physicians  and  other  necessaries ;  and  to  have  a  receiver  ap- 
pointed of  the  profits  of  her  separate  estate,  consisting  of  the  rents 
of  salt-pans,  and  other  premises ;  and  to  be  paid  out  of  them  her 
demand  with  costs ;  and  fc^  an  injunction  to  prevent  any  conveyance 
of  her  estate.  Mrs.  Airey  had  before  her  lunacy  given  the  Plaintiff 
her  bond  for  662:  but  Plaintiff  had  gone  into  evidence  to  show,  that 
a  great  deal  more  was  due  for  lodging,  board,  clothes,  physidand, 
money  lent,  and  other  articles :  and  that  the  husband  had  promised 
to  increase  her  allowance  to  lOOZ.  a  year;  but  that  promise  was 
denied  by  the  answer.  Plaintiff  had  also  gone  into  a  great  deal  of 
unnecessary  evidence  to  show,  that  the  wife  was  not  really  mad ; 
but  that  it  was  a  pretence  made  by  the  husband  from  sinister 
motives.  For  Defendant  it  was  proved,  that  a  sum  greater  than  the 
demand  was  paid  into  the  hands  of  Plaintiff  for  the  wife  by  a  per- 
son, who  paid  her  annuity  half-yearly ;  and  Plaintiff  brought  down 
receipts  from  the  wife. 

Mr.  Mansfield  and  Mr.  Fonblanque  (c)  for  Plaintiff.     £80  a  year 

(a)  The  separate  estate  of  n.  feme  covert  is  in  equity  chargeable  with  her  debti 
contracted  upon  the  credit  of  tnat  estate,  to  the  same  extent  that  the  estate  of  a 
feme  9oU  is  chargreable  with  her  debts  by  the  common  law.  A*.  j1  Coal  Co,  t. 
DueU,  7  Pai^,  9;  &  C.  20  Ward.  570,  affimied;  Gardner  v.  GardMr,  7  Pai^e, 
112.  It  is  liable  for  her  note,  griven  ibr  family  supplies,  without  looking  into  the 
propriety  or  necessity  of  the  expenditure.  Clark  v.  Makamoj  Cheves*  Cha.  Ct. 
163.  See  also  Mmray  v.  BarUt,  3  My.  &  Keen.  209;  ^.  C.  7  Simon,  19i  It 
seems  that  the  separate  estate  is  liable  in  equity  to  her  general  en^fagements,  tf 
well  upon  an  implied  understanding  as  by  a  wntten  obligation.  Ibid.  Owna  v. 
Diddneon,  1  Crai?  &  Phil.  48.    See  also  2  Stray,  Eq.  Juris.  §  1401. 

ih\  It  is,  probably,  to  Mr.  Fonblanque,  the  counsel  in  this  case,  that  we  aie 
inaebted  for  the  valuable  work  on  liqmiy, 

(c)  In  cases  respiting  her  separate  estate  the  wife  may  be  sued  without  her 
husband,  although  he  is  ordinarily  required  to  be  joined  for  the  sake  of  coDform- 
ity  to  the  rule  of  law,  as  a  nominal  party.  2  Story,  Eq.  Juris.  $  13^  The  wi- 
pana  to  answer  must  be  personally  served  on  her.  x>we«  v.  M  A,  Cod  Co.  20 
Wend.  570.  ^ 
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was  too  smaU  an  aUowanoe.    The  husband  was  bound  to  support 
the  wife. 

Soliciior  General  [Sir  John  Scott]  and  Mr.  Bidley,  for  Defend- 
ant. Plaintiff  must  first  discharge  herself  from  the  sums,  she  re- 
odved ;  which  exceed  the  demand.  When  the  state,  the 
wife  *  was  in,  made  it  necessary,  her  husband  took  her  [  *  278  ] 
home ;  and  placed  her  in  a  proper  situation.  The  agree- 
ment for  the  separate  maintenance  therefore  must  fail,  when  it  be- 
comes impossible  for  her  to  enjoy  it  any  longer.  To  charge  the 
Defendant  Plaintiff  must  show,  that  he  paid  away  her  separate  estate 
in  prejudice  of  Plaintiff's  right,  having  notice  of  that  right.  One 
charge  made  by  Plaintiff  is  114/.  for  glasses  and  china  broken  by 
the  wife.     There  is  a  wiU  made  by  her  in  favor  of  the  Plaintiff. 

Lord  Chancellob  [Thublow].  This  is  a  miserable  cause.  The 
parties  have  akeady  spent  here  a  great  deal  more  than  the  money 
in  dispute.  It  is  impossible  for  me  to  send  such  matters  as  these 
to  an  account  The  Plaintiff  has  gone  into  a  vast  deal  of  evidence 
about  Mrs.  Airey's  madness.  That  is  quite  immaterial  to  her  point ; 
vfbictk  is  the  same  either  way.  Upon  the  question,  whether  a  cred- 
itor has  a  right  against  the  separate  estate  of  a  wife,  and  against  the 
husband  as  allowing  it  to  her,  my  opinion  is,  that  prima  facie  a 
creditcNT  has  such  r^t.  The  question  here  is,  whether  Plaintiff  did 
not  advance  to  her  wantonly;  for  she  appears  to  have  been  a  very 
weak  woman  always.  In  point  of  equity,  as  far  as  her  separate 
maintenance  goes,  her  creditors  have  a  right  to  be  paid  in  equity ; 
though  in  point  of  law  she  is  not  otherwise  a  feme  sole.  She  con- 
tracted the  debt,  while  in  possession  of  80/.  a  year.  Her  husband 
withdrawing  the  contract  afterwards  may  be  a  more  difficult  point. 
Her  bond  mH  operate  as  a  confession  of  her  debt,  supposing  her  at 
the  time  clear  enou^  to  confess  it,  if  to  no  other  effect  But  it  is 
out  of  all  sight  to  go  upon  the  husband  beyond  her  separate  allow- 
ance, when  the  Plaintiff,  knowing  she  had  a  separate  allowance  from 
her  husband,  suffered  her  to  run  in  debt  beyond  that.  She  cannot 
possibly  go  beyond  it.  The  husband  is  more  a  formal  party  than 
any  thing  else ;  for  Plaintiff  really  goes  against  the  wife  in  respect 
of  her  separate  estate.  If  the  allowance  was  too  httle,  the  husband 
ou^t  to  have  been  applied  to,  remonstrated  with,  and  consulted 
upon  it  (1) 

The  bul  was  dismissed ;  and  without  costs  upon  suggestion  of 
Counsel,  that  Plaintiff  was  very  poor ;  and  the  Solicitor  General 
saying,  he  did  not  believe,  she  could  pay  costs. 

A  FEME  covsRTE,  thooffh  Hying  ajnrt  firom  her  husband,  and  having  a  sepantzs 
maintenance  secured  by  deed,  cannot  be  sued  as  a  feme  aok ;  LoraSL  Jbhn  v. 
Ltubf  St.  Jokoy  11  Yes.  590:  and  see,  potty  note  1  to  »fde  v.  Priety  3  V.  437. 

(1)  See  the  note,  potty  vol.  v.  17,  to  Chauaing  v.  Paraonage, 
VOL.  I.  U 
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LEACROFT  v.  MAYNARD.— PEARSON  v.  LEACROFT. 
[1791,  March  8. . . .  S.  C.  3  Bro.  C.  C.  233.] 

Testator,  declaring  his  debts  should  come  out  of  the  real  estate,  not  the  per- 
sonal, gave  the  real  to  trustees,  charged  with  some  charitable  legacies,  and 
one  to  each  trustee.  By  codicil  he  removed  one  trustee ;  and  revoked  his 
legacy ;  api)ointing  another  with  the  same  legacy.  He  revoked  all  &e  char- 
itable legacies ;  and  gave  a  less  legacy  to  one  of  the  charities,  mentioned  be- 
fore, and  other  new  charitable  legacies,  without  specifying  any  fund:  All 
held  to  be  charged  on  the  real  estate ;  and  therefore  void  as  to  the  charitable 
legacies,  (a) 

Costs  given  out  of  the  respective  estates,  [p.  280.] 

Testator  by 'will  in  1772  declared,  that  all  his  debts  should 
come  out  of  his  real  estate,  and  not  out  of  his  personal.  He  then 
gave  to  Pearson,  sen.  his  undivided  third  part  of  an  estate  in  A.  for 
fife :  then  to  the  wife  of  the  said  Pearson  an  annuity  of  20/. :  and, 
subject  to  those  interests,  gave  all  his  real  to  three  trustees  upon 
trust  to  sell,  and  apply  the  produce  in  the  following  manner ;  viz. 
to  pay  to  Pearson,  jun.  and  some  other  persons  300T.  each,  payable 
at  21 :  to  the  trustees  50/.  each,  and  their  costs  in  the  execution  of 
the  trust,  to  be  preferred  to  the  other  legacies :  then  to  the  Found- 
ling Hospital  2000/.  to  the  Hospitals  of  Leicester  and  Stafford  1000/. 
each :  and  the  surplus  to  such  charitable  uses  as  the  Lord  Chancel- 
lor upon  petition  should  direct.  Afterwards  by  a  codicil  he  revoked 
the  legacy  to  one  of  the  trustees;  and  substituted  in  his  place 
another  trustee  ;•  to  whom  he  gave  the  same  legacy  of  50/.  In  the 
same  codicil  he  revoked  the  legacies  to  the  Foundling  Hospital,  and 
the  Hospitals  of  Leicester  and  Stafford;  and  gave  1500/.  to  the 
Foundling  Hospital ;  500/.  to  the  Infirmary  of  Nottingham ;  and  a 
sum  to  be  distributed  among  the  poor  of  the  parish  of  S- 
The  first  of  these  clauseti,  as  they  stood  in  the  paper,  was  upon  the 
bill  of  the  heir  at  law  to  have  the  charitable  bequests,  as  far  as  they 
affected  the  real  estate,  declared  void  under  tlie  Mortmain  Act;  and 
for  an  account  of  the  debts  and  l^acies,  and  of  rents  and  profits 
received  by  the  trustees  ;  and  to  have  those  applied  in  discharge  of 
the  debts  and  legacies,  as  far  as  they  would  go ;  and  upon  payment 
of  the  rest  to  have  the  real  conveyed  to  the  Plaintiff.  The  bill  in 
the  second  cause,  which  was  in  fact  filed  before  that  of  the  heir, 
was  for  establishing  the  will,  and  carrying  the  trusts  into  execution. 

Attorney  General  [Sir  A.  Macdanald],  for  the  Charities.  In  the 
codicil  testator  did  not  charge  the  legacies  upon  the  land :  there  is 
nothing  said  in  it  about  land.  It  seems,  as  if  he  knew,  the  oianner, 
in  which  he  had  disposed  before,  would  not  be  supported  in  this 
Court.  The  second  legacy  to  the  Foundling  Hospital  is 
[  *  280  ]  therefore  a  pecuniary  legacy ;  and  must  come  out  *  of  the 

(a)  Where  one  legacy  is  substituted  for  another,  the  substitute  will,  in  general, 
carry  with  it  the  same  incidents  as  the  original.  Hanunond  v.  Hammond^* 
Bland,  306.  As  to  the  chariuble  legacies  charged  in  the  real  estate,  bein^  void, 
see  2  Stoiy,  Eq.  Juris.  §  1146. 
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personal  estate ;  that  not  being  exempt  from  legacies,  but  only  from 
debts.  The  other  legacies  are  to  charities  not  mentioned  before ; 
and  have  no  connexion  with  the  former  part  of  this  will ;  but  are 
dear  new  bequests. 

Lord  Chancellor  [Thurlow].  You  must  also  ccmtend,  that 
the  legacy  of  50/.  given  to  the  new  trustee,  substituted  in  the  place 
of  him  removed,  shall  come  out  of  the  personal  estate.  I  think,  it 
is  pushing  it  too  hx.  The  bill  of  the  heir  at  law  was  quite  unne- 
cessary. He  might  have  come  under  the  other  bill.  As  to  the 
costs,  I  think  it  is  just,  that  the  costs  of  the  personal  estate  should 
come  out  of  the  personal ;  those  of  the  real,  out  of  the  real ;  and 
then  the  costs  of  this  unnecessary  bill  by  the  heir  at  law  will  fall 
upon  the  real  estate  (1).  

1.  The  report  of  the  judgment  in  this  matter,  as  fiur  as  regards  the  constniction 
of  the  will,  is  meet  clearly  given  in  3  Brown,  233 ;  hut  Mr.  Vesey  alone  informs 
lis,  that  two  bills  were  filed,  one  of  them  unnece^arily,  which  waa  accordingly 
visited  with  costs. 

2.  That  a  substitated,  or  additional,  legacy,  ^ven  by  codicil,  must,  prima  facU^ 
be  understood  to  be  attended  with  the  same  mcidents,  chargeable  on  the  same 
fund,  and  subject  to  the  same  conditions,  as  the  originid  bequest  for  which  it  was 
substituted,  or  to  which  it  was  added :  see  Crowdar  v.  ClmotSy  2  Ves.  Jun.  450 ; 
Ckatteris  v.  Young,  6  Mad.  31 ;  Cooper  v.  Day,  3  Meriv.  156.  See,  also,  anie,'  the 
last  note  to  EUi$  v.  SmUhj  1  V.  11 ;  and  that  legacies  to  a  charity  are  void,  when 
they  at  all  savour  of  the  realty ;  see  the  notes  to  Grieves  v.  Case,  1  V.  548. 


YEATES  V.  GROVES. 
[1791,  March  8.] 

HoiJ>B&  of  a  note  gave  it  up  on  receiving  an  order  to  pay  out  of  purchase-money. 
It  was  not  accej^d,  but  purchaser  verbally  amed  to  give  notice  to  attend, 
when  the  deeds  and  money  were  ready.  He  did  attend  accordingly ;  but  be- 
fore the  business  was  over,  drawer  was  arrested,  and  soon  after  a  bankrupt : 
holder  had  a  lien ;  the  order  not  being  given  in  contemplation  of  bankruptcy ; 
though  he  knew  drawer  to  be  insolvent  at  the  time. 

Order,  payable  out  of  a  particular  fund,  not  a  bill  of  exchange,  (a)  [p.  281.] 

Costs  given,  [p.  282.] 

Dawson,  a  brewer,  being  indebted  to  Yeates  and  Browne  in  454/. 
upon  a  note  of  hand  and  interest,  on  the  28th  of  ]VIay,  1788,  enter- 

(1)  Cooper  V.  Day,  3  Mer.  154;  posi,  Crowder  v.  Clowes,  vol.  ii.  449.  Mr. 
Beames  (on  Costs,  Si6)  observes,  that  this  decision  as  to  the  costs  of  the  bill  by  the 
heir  is  rather  sinfixQar.    See  176.    Basevi  v.  Serra,  post,  voL  xiv.  313. 

(a)  So  a  bill,  cuuwn  to  pay  money  "  out  of  rents,"  or  "out  of  A's  money,  when 
you  shall  receive  it,"  or  "on  the  sale  of  produce  when  soldj^-or  "when  certain 
carriages  are  sold,"  or  "out  of  a  specified  fund,  when  it  shall  become  due,"  or 
"on  account  of  freight,"  or  "when  freight  becomes  due,"  or  "when  the  Drawer 
shall  come  of  age,"  or  "  at  thiily  days  after  the  ship  A.  shall  arrive  at  B."  or  "  out 
of  the  income  of  the  Devonshire  moneys,"  would  be  bad,  because  it  is  uncertain 
whether  the  fbnd  will  be  sufficient  to  pay  it,  or  will  ever  be  received.  Story, 
Bills  of  Exchange,  §  ^  and  cases  cited. 
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ed  into  partnership  with  Groves  and  Dickinson.  By  agreement  they 
were  to  carry  on  the  trade  in  the  brew-house  of  Dawson  at  Ken- 
sington ;  the  dwelling-house,  which  he  held  under  the  same  lease, 
was  to  be  for  his  sole  use ;  but,  in  case  he  should  retire  from  the 
partnership,  the  other  partners  were  to  have  the  offer  of  it  In 
1789  Dawson  retired ;  and  it  was  agreed,  that  the  dwelling-house 
should  be  assigned  by  him ;  and  the  lease  was  deposited  in  the 
hands  of  Browne  for  the  benefit  of  all  the  parties.  The  attorney 
for  Groves  and  Dickinson  upon  searching  the  roister  for  the  Ck>unty 
of  Middlesex  found  a  mortgage  upon  this  property  of  Dawson's  for 
2000Z.  Browne,  not  having  heard  of  this  before,  insisted  then 
upon  payment  of  his  debt ;  and  under  an  agreement  in  September, 
1789,  that  it  should  be  paid  by  Groves  and  Dickinson  out  of  the 
purchase-money  of  the  dwelling-house,  after  discharging  the  incum- 
brance upon  it,  Dawson  drew  an  order  directed  to  Groves  and 
Dickinson  to  pay  the  amount  of  the  note  and  interest  to  Browne 

out  of  the  purchase-money  for  value  received;  that 
[  *  281  ]  draft  to  be  a  *  discharge  to  them  for  so  much.     The 

note  was  given  up  at  the  same  time.  That  order  was  not 
accepted  in  writing;  but  Groves  and  Dickinson  verbally  agreed, 
that  when  the  assignments  were  prepared,  and  the  purchase-money 
to  be  paid,  Browne  should  receive  notice  to  attend.     In  December, 

1789,  the  assignments  being  prepared,  Browne  attended  in  conse- 
quence of  notice ;  but  before  the  transaction  could  be  gone  through, 
Dawson  went  out  of  the  room,  and  was  arrested ;  and  in  January, 

1790,  a  conmiission  of  bankruptcy  issued  against  him.  Yeates  and 
Browne  filed  the  bill,  that  they  might  be  declared  to  have  a  hen  for 
their  debt  upon  the  purchase-money  after  satisfaction  of  the  mort- 
gage (1).  The  bankrupt  by  answer  submitted,  whether  he  ought  to 
have  been  made  a  Defendant. 

Solicitor  General,  [Sir  John  Scott],  for  Plaintiffs.  When  this 
order  was  made,  the  bankrupt  was  so  far  solvent  as  to  allow  it  to 
stand  upon  the  ground  of  an  available  transaction.  It  was  near 
three  months  before  the  bankruptcy.  The  Defendants  agreed,  that 
when  the  assignment  was  prepared,  Plaintiffs  should  have  notice  to 
attend,  and  receive  the  money. 

Attorney  General,  [Sir  A.  Macdonald],  for  the  Assignees.  The 
evidence  is  not  sufficient  to  create  a  hen;  for  they  declined  to 
accept ;  only  undertaking  to  give  notice  to  attend.  It  supposed, 
that  Dawson  should  continue  to  be  in  a  capacity  to  receive  the 
money ;  and  then  he  might  say,  "  pay  it  to  Mr.  Browne,  which  will 
be  the  same  thing  as  to  me."  He  was  in  very  bad  circumstances  at 
the  time.  His  effects  do  not  amount  to  above  700Z. ;  though  his 
debts  are  10,000Z.     It  is  an  inchoate  imperfect  transaction. 

Lord  Chancellor  [Thurlow].  That  order  was  not  a  bill  of 
exchange,  being  payable  out  of  a  particular  fund.  The  bankrupt 
seems  to  me  to  have  been  competent  to  make  that  order.    It  never 

(1)  The  mortgage  was  stated  to  have  been  paid. 
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has  been  thought  even  in  the  highest  way  of  calculating  fraud  in 
these  cases  (1),  the  reasons  of  which  I  do  not  perfectly  assent  to, 
that,  unless  done  in  contemplation  of  actual  bankruptcy,  it  would 
do:  for  if  a  man  is  fidling  in  his  circumstances,  that  is  very  good 
reason  for  pressing  him.  This  is  nothing  but  a  direction 
by  a  man  to  pay  *  part  of  his  money  to  another  for  a  fore-  [  •  282  ] 
gone  valuable  consideration.  If  he  could  transfer,  he  has 
done  it;  and,  it  being  his  own  money,  he  could  transfer.  The 
transfer  was  actually  made.  They  were  in  the  right  not  to  accept ; 
as  it  was  not  a  bill  of  exchange.  It  is  not  an  inchoate  business. 
The  order  fixed  the  money  the  moment  it  was  shown  to  Groves  and 
Dickinson  (2).  The  bankrupt  must  have  his  costs ;  he  ought  not 
to  have  been  a  party ;  and  the  assignees  ought  to  pay  the  costs,  the 
defence  being  quite  groundless. 

For  the  Amgnees.  If  the  assignees  pay  costs,  there  will  be 
nothing  left  for  the  creditors.  The  Plaintiffs  knew,  the  bankrupt 
was  in  insolvent  circumstances. 

Lord  Chancellor.  I  will  take  it  for  granted,  they  did  know,  he 
was  insolvent ;  it  will  not  amount  to  any  thing.  I  know,  it  has  been 
surmised,  that  these  transactions  are  frauds  upon  the  bankrupt  laws. 
It  may  be  so,  if  in  contemplation  of  bankruptcy.  I  will  not  contradict 
it  now ;  especially  as  it  is  not  before  me.  But  it  is  admitted,  the 
evidence  does  not  go  to  that.  They  must  pay  the  costs.  They 
ought  to  have  been  consulted,  before  this  suit  was  defended.  They 
must  pay  over  the  costs  to  Groves  and  Dickinson,  because  they  were 
necessary  parties ;  but  not  those  to  the  bankrupt ;  as  he  was  not  a 
necessary  party.  ^__^ 

1.  The  instnunent,  or  writiiig,  which  constitates  a  good  biU  of  exchange,  is 
not  confined  to  any  certain  form  of  words ;  but  yet,  it  most  have  some  essential 
qualities  without  which  it  is  no  bill  of  exchange ;  it  must  carry  with  it  a  personal 
and  certain  credit  given  to  the  drawer,  not  confined  to  credit  upcm  any  particular 
fund :  he  to  whom  ^uch  bill  is  given  takes  it  subject  to  no  contingency,  except 
the  &ilare  of  the  ffeneral  personal  credit  of  the  person  drawing  or  negotiating 
the  same.  If  the  Snwer  and  the  person  to  whom  an  order  is  payable  look  only 
to  a  particular  fund  as  applicable  to  such  payment,  and  no  personal  credit  is 
mven  to  the  drawer,  such  an  instrument  is  not  a  bill  of  exchange.  Dawkts  v. 
Lord  DtUmdney  3  Wils.  213 ;  &  Q.  2  W.  Black.  78a  So,  a  note  encumbered 
with  a  condition  or  a  contingency  cannot  be  declared  upon  as  a  momissoiy 
note,  within  the  statute  3 1^  4  Anne,  c.  9.  See  SmUh  v.  Boheme^  Gilb.  Ca,  in  Law 
and  Equity,  93;  Carlos  v.  Fancourt,  5  T.  R.  485;  IM  v.  Hdtford^  2  Bos.  & 
PuIL  413 ;  Elafukaiharm  v.  MundtU,  2  Bam.  &  Aid.  419. 

2.  When  a  debtor,  aoont  to  commit  an  act  of  bankruptcy,  and  knowing  he  has 
but  very  little  time  to  stand,  voluntarily,  without  any  pressure,  delivers  over  efifects 
to  a  particular  creditor,  though  he  be  ever  so  meritorious  a  one,  yet,  with  respect 
to  the  other  creditors,  the  preference  is  fraudulent,  and  ought  not  to  take  eTOct. 

(1)  The  eikci  of  the  relation  has  been  much  contracted  by  the  stat  6  Gea  IV. 
c  81,  &  2,  declaring,  that  all  conveyances  by,  all  payments  by  and  to,  and  all 
contracts  and  other  dealings  and  transactions  by  and  with,  any  bankrupt,  bona 
fide  made  and  entered  into  more  than  two  calendar  months  before  the  issuing  of 
the  commjssion,  shall  be  valid,  notwithstanding  any  prior  act  of  bankruptcy  com- 
mitted, provided  the  person,  so  dealing  with  the  bankrupt,  had  not  at  the  tune  of 
such  conveyance,  ^.  notice  of  any  prior  act  of  bankruptcy. 

(2)  Po8t^  vol.  xiii.  122;  Ex  parte  Aldermm^  1  Madd.  5S. 
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But  if  thiB  rule  were  extended  to  eveiy  case  in  which,  after  a  particalar  security 
given,  a  bankruptcy  followed,  it  would  be  impossible  to  transact  the  common 
course  of  business  with  a  person  liable  to  the  bankrupt  laws.  Ex  parU  Scudor 
more^  3  Ves.  88.  The  Slst  section  of  the  Consolidated  Bankrupt  Act,  6  Gea  IV. 
c.  16,  has,  therefore,  declaf^d  that  all  bonajide  transactions  by,  or  with,  a  bank- 
rupt, which  have  taken  place  two  months  before  a  commission  issued  against 
him,  shall  be  valid.  And  the  82d  section  of  the  same  statute  enacts,  that  no 
creditor  of  any  bankrupt  shall  be  liable  to  refund  to  the  assignees  any  money 
which,  before  the  issuing  of  the  conmiission,  was  reaUy  and  bonajide  received  by 
such  person  fix>m  the  bankrupt ;  provided  such  creditor  had  not,  at  the  time  of 
receiving  the  same,  notice,  actual  or  constractive,  of  any  act  of  bankruptey  pre- 
viously committed  by  such  bankrupt  The  materud  question,  in  such  a  case,  will 
be,  whether  the  payment  was  voluntary  on  the  part  of  the  debtor,  and  made  with 
a  view  to  give  a  preference  to  the  particular  creditor,  in  which  case  it  could  not 
be  retained ;  or  whether  it  was  maae  in  consequence  of  the  pressing  importunity 
of  the  creditor,  for  then  the  payment  would  be  valid;  (Hdgeon  v.  Sharptj  5  TaunL 
545 ;  Poland  v.  Glyny  2  D.  &  R.  312  ;j  the  object  of  the  debtor  not  being  to  ^ve 
a  preference,  but  to  deliver  himself:  {Harmon  v.  .Ftt^,'Cowper,  123 ;)  and  it  is 
not  necessary  to  have  a  bailiff  in  the  debtor's  presence  to  induce  him  to  do  the 
act :  when  a  creditor  comes  with  a  pressing  demand  on  the  feelings  and  coo- 
science  of  the  debtor,  and  is  urgent  for  payment  or  a  securitTy  if  the  debtor  s^ve 
him  payment,  or  a  particular  security,  there  can  be  no  ground  for  defeating  ei&er. 
Ex  peaie  Seudaman^  3  Ves.  88. 

3.  That  even  actual  insolvency  is  but  a  step  towards  the  c<»iteniplation  of  baak- 
ruptoy ;  see  Fid^ton  v.  Sharpe^  1  Marsh,  203. 

4.  For  the  distinction  which  must  be  made  when  a  transaction  has  been  fully 
-completed  before  bankruptoy,  or  where  it  is  onlv  inchoate,  and  requires  some 
farther  act  to  perfect  it ;  see  .^Zderjon  v.  Temple^  4  Burr.  2241 ;  Hagut  v.  BoUaiony 
4  Burr.  2177 ;  Cooper  v.  ChUty  and  ^tofeuton,  1  W.  BlacL  68 ;  &  C.  Kenyon'a 
Rep.  395. 


GREEN  t^.  SCOTT. 
[1791,  March  a] 

Testatrix  directed  all  her  estate  to  be  turned  into  cash ;  if  amounting  to 
20,000{.  to  go  thus ;  if  less,  in  similar  proportions :  then,  subject  to  some  leg- 
acies,-debts,  &c.  the  rendue  of  her  estate  m  sixteenths ;  two  to  her  mother  for 
life,  the  others  to  different  persons  absolutely.  She  then  made  three  residuary 
legatees.  The  shares  given  are  only  of  the  20,00(M.  subject  to  the  charges : 
all  beyond  that  goes  to  the  residuary  legatees. 

Legacy  decreed  to  feme  coverl,  settlement  dupected,  [p.  283.] 

Ti:sTATRix  by  will  desired,  that  her  estate  as  soon  after  her  death, 
as  conveniently  could  be,  might  be  recdized  into  cash ;  '^  and  if  it 
shall  amount  to  20,000/.  I  leave  it  thus ;  if  less,  my  will  is,  that  it 
may  go  in  similar  proportions."  She  then  gave  some  small  legacies ; 
"  and  after  paying  debts,  and  funeral  charges,  the  residue  of  my 
estate  I  leave  thus ;  to  be  divided  in  sixteenths ; "  which  she  gave  to 
her  executors  in  trust  for  her  mother  at  Bombay,  as  to  two-sixteenths 

for  her  life :  two  to  her  friend  Jackson :  five  to  his  wife : 
[  *  283  ]    *  four  to  her  friend  Mrs.  W :  and  the  rest  to  different 

persons:  but  all  the  shares,  except  that  to  the  mother, 
were  given  absolutely.  She  desired,  her  executors  should  be  account- 
able to  Jackson ;  but  not  to  any  heirs.     She  made  Jackson,  Scott 
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and  Martin  residuary  legatees.    There  was  an  excess  beyond  the 

sum  of  20,000/.  of  about  14007.     Mrs.  W afterwards  married 

Green :  and  they  brought  the  bill  claiming  four-sixteenths  of  the 
whole  property  of  testatrix  after  debts,  &c.  paid. 

SoUcii&r  Oeneraly  [Sir  John  Scott],  for  Plaintiffs.  Defendants 
claim,  whaterer  there  is  above  20,0002.  as  residuary  legatees :  but 
testatrix  meant  to  give  the  residue,  whatever  it  might  be,  in  six- 
teenths ;  though  she  computes  it  at  20,0002.  As  the  two  shares  to 
the  mother  are  given  to  her  only  for  life,  there  is  an  absolute  interest 
in  them  to  satisfy  the  residuary  clause.  It  is  said,  that  the  mother 
died  before  the  testatrix ;  but  that  is  not  proved. 

Attorney  General,  [Sir  A.  Macdonald],  Mr.  Mansfield,  and  Mr. 
Alexander,  for  Defendants.  No  more  than  20,000/.  is  to  be  dis- 
tributed in  sixteenths ;  which  is  all,  that  was  intended  to  be  disposed 
of.  If  testatrix  meant  that  sum  as  synonymous  with  the  whole  of 
her  fortune,  it  would  have  been  useless  to  give  the  residue.  It  is 
plain,  she  meant,  that  after  the  20,0002.  exhausted  something  should 
remain,  which  she  gave  to  the  residuary  legatees.  The  excess  arises 
from  the  sale  of  some  trinkets  by  auction,  which  produced  about 
7002.  and  from  some  interest  due :  these  she  could  not  have  had  in 
her  contemplation.  By  the  word  <<  residue  "  she  must  mean  what 
she  had  before  expressed  by  the  word  '<  estate ; "  which  she  calcu- 
lates at  20,0002.  but  does  not  say,  what  shall  be  the  case,  if  it  exceeds 
that  sum.     She  has  used  the  word  <<  residue  "  improperly. 

Lord  Chancellor  [Thurlow].  So  it  seems  to  me,  I  own.  I 
suppose,  this  aigument  has  not  cost  much ;  if  it  has.  Plaintiff  ought 
to  pay  for  it.  They  must  have  an  account  taken ;  and  four-sixteenths 
of  the  20,0002.  after  deducting  the  charges  upon  it,  declared  to 
belong  to  them.  The  residue  must  go  to  the  residuary  legatees. 
As  to  the  legacy  said  to  be  lapsed,  there  must  be  an 
inquiry,  whether  the  *  mother  died  before  testatrix.  As  [*284] 
this  is  the  case  of  a  feme  covert ;  let  the  Master  direct  a 
settlement  

SuBJXCT  to. some  special  cases  of  exception,  a  residnanr  clause  in  a  will 
embraces  the  whole  of  the  testator's  peraonalty  not  otherwise  disposed  of,  whether 
such  failure  of  disposition  arises  from  lapse  or  otherwise.  See,  post,  note  6,  to 
Pidtering  v.  Lord  Stanford,  2  Ves.  272. 
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HILTON  t;.  BARROW. 
[1791,  March  a] 

If  defence  to  bill  for  specific  peifonnanee  of  agreement  for  a  pmchaae  depends 
merely  on  want  of  title  in  vendor,  Defendant  ought  to  rest  on  his  answer,  and 
not  file  cross  bill  to  have  it  delivered  up^  or  to  prevent  an  action ;  for  Plaintiff 
cannot  succeed  at  law.  (a) 

True  way  of  pleading  is  to  plead  facts,  [p.  285.] 

Bill  for  specific  performance  of  an  agreement  for  purchase  of  an 
estate ;  that  Defendant  may  take  a  conveyance,  and  pay  10,OOOL 
being  the  purchase-money.  The  answer  suggested  some  daim  in 
the  Crown,  or  in  Lord  Derby,  as  grantee  of  the  Crown ;  and  con- 
tained at  length  several  opinions  of  Counsel,  upon  which  Defendant 
grounded  his  refusal  to  take  a  conveyance ;  insisting,  that  Plaintiff 
cannot  make  a  good  title.  Defendant  also  filed  a  cross  bill  to  have 
the  agreement  delivered  up :  and  made  the  Attorney  General  and 
Lord  Derby  Defendants ;  and  prayed,  that  they  might  disclaim  any 
interest  in  the  estate. 

SoUcitar  General,  [Sir  John  Scott],  for  Pkuntifii  in  the  original 
bill.  The  cross  bill  ought  to  be  dismissed  with  costs  on  account  of 
the  extraordinary  nature  of  it. 

Lord  Chancellob  [Thublow].  The  cross  bill  filed  to  have  the 
agreement  delivered  up  is  not  purely  a  cross  bill ;  but  that  Phintiff 
shall  not  hold  it  so  as  to  bring  an  action  upon  it  Can  I  say  any 
thing  as  to  that  without  hearing  the  title  ?  If  it  depends  upon  the 
mere  want  of  title,  the  whole  biU  is  nonsense ;  and  ought  to  be 
dismissed  with  costs,  unless  there  wns  fraud  in  the  transaction :  for, 
if  Plaintiff  cannot  make  a  good  title,  he  cannot  succeed  in  an  action ; 
then  why  deliver  it  up  ?  If  Plaintiff  in  the  cross  bill  means  no  more 
than  to  have  it  delivered  up  for  want  of  a  tide,  why  did  he  not 
answer,  and  rest  upon  his  answer  7  I  think,  it  is  not  necessary  to 
set  forth  all  this  history  of  transactions  with  attorneys  and  opinions 
of  Counsel  in  the  answer ;  which,  I  suppose,  is  all  repeated  in  the 
cross  bill.  The  effect  of  it  runs  pleadings  to  a  great  length.  A 
man  may  as  well  insert  the  history  of  his  whole  life.  The 
[  *  285  ]  true  way  of  pleading  is  to  plead  fewts.  Refer  ♦  it  to  the 
Master  to  see,  whether  a  good  title  can  be  made. 

For  Defendant  to  the  original  bill  was  cited  Marhw  v.  Smith,  2  P* 
Will.  198,  that  the  Court  is  very  unwilling  to  make  a  purchaser  take 
a  title,  about  which  there  is  any  doubt :  and  there  it  is  stated,  that 
opinions  of  Counsel  were  taken. 

That  a  Court  of  Equity  may  order  an  instrument  to  he  delivered  up,  though  a 
good  defence  to  the  same  might  be  made  at  law,  see,  anit,  the  note  to  0:kM»  ▼• 
StoT^B,  1  V.  50. 

(a)  See  Stoiy,  Bq.  Plead.  §391;  Story,  Eq.  Juris.  §698;  Peir^  v.  l»*o«, 6 
Peters,  95 ;  HmmUon  v.  Cummt^,  1  Johns.  Ch.  520. 
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STRATTON  i^.  BEST. 

[1791,  March  17.] 

Election  to  take  under  or  in  opposition  to  a  will  can  only  be  compeUed  upon 
something  in  the  will,  not  dehon. 


John  Light  in  1764  su£fered  a  recovery  of  the  manor  of  B ; 

though  in  fact  he  was  entitled  only  to  a  part  of  it.  He  afterwards 
made  i^  wiU,  devising  in  general  terms  all  his  real  and  personal 
estate  to  trustees,  &c. 

Mr.  JMitfordy  for  in&nts,  made  a  question,  whether  as  testator 
supposed  himself  entitled  to  the  whole  manor,  which  was  proved  by 
the  evidence,  that  was  not  sufficient  to  put  legatees  to  election. 

Lord  Chancellob  [Thublow].  I  think,  testator  did  at  the 
time  of  the  recovery  suffered  consider  himself  as  having  a  power  to 
dispose  of  the  whole  estate ;  but  can  I  construe  it  so,  unless  there 
is  something  in  the  will  to  show  it?  Suppose  Wliite-acre  and 
Black-*acre ;  and  that  testator  has  a  disposing  power  over  one,  and 
not  over  the  other ;  can  the  Court  admit  evidence  dehors  the  will  to 
show  testator's  conceit  about  it  ?  I  admit  you  have  proved,  that  in 
1764,  when  the  recovery  was  suffered,  he  took  himseU*  to  be  master 
of  the  whole.  I  have  no  doubt,  but  that,  if  he  had  been  asked, 
when  he  made  his  will,  whether  he  did  not  mean  the  whole,  he 
would  have  said,  yes :  and,  if  desired  to  put  in  a  description  of  it, 
he  would  have  done  so :  that  I  believe  upon  the  evidence,  you  have 
brought  But  to  do  this  I  must  say,  that  evidence  dehors  the  will 
of  testator's  opinion  at  any  time  may  be  produced ;  and  I  do  not 
think,  that  is  the  law  of  the  Court  (a).  All  the  argument  in  Noys 
V.  Mordawit  (1)  and  the  whole  suite  of  cases  upon  this  subject 
have  turned  upon  the  expressions  of  the  will.  If  I  was  to 
*  receive  evidence  of  the  testator's  &ncy ,  it  would  introduce  [  *  286  ] 
a  very  desperate  rule  of  property  in  this  Court  (2). 

1.  Foe  some  of  the  leading  roles  as  to  the  construction  of  testamentary 
writings,  and  the  doctrine  of  election  under  such  instruments,  see,  an(e,  the  notes 
to  BMz  y.  Bumhwy,  1  V.  194. 

3.  Whether  matter  dthon  the  will  can  be  received  to  show  that  a  testator's 
intention  was  to  dispose  of  the  property  of  others ;  and  whether,  by  means  of 
snch  evidence,  a  case  of  election  can  be  raised,  are  extremely  difficult  V^estions; 
the  evidence  must,  at  all  events,  be  perfectly  clear.  ForraUr  v.  CDttsfi,  1  Eden, 
535;  I)aZcmv.F<wto,  ISwaiwt  374,  citinff  Piillef^v.  Lord  2%^  Lord 

Alvanley,  in  Hinehd^e  v.  Hvnchdifi,  3  Ves.  589,  held,  (as  many  other  judges 

(a)  See  amie  p.  259  note  (a)  to  Bcmgh  y.  Ready  and  p.  243  note  (a)  to  Hearty, 
Sneartoood.  Where  the  words  of  a  will,  aided  by  evidence  of  the  material 
facts  of  the  case,  are  insufficient  to  determine  the  testator's  meaning,  no  evidence 
will  be  admissible  to  prove  what  the  testator  intended,  and  the  will,  except  in  cer- 
tain mcial  cases,  will  be  void  for  uncertain^.  Wigram,  Interpretation  of  Wills, 
83;  Proposition  YI. 

(1)  2  Vera  581.    Upon  the  Doctrine  of  Election,  see  tiie  notes,  posif  523, 7. 

(2)  See  1  Swanston,  page  402.  Mr.  Swanston's  observation  in  the  note  upon 
the  cases,  that  have  broken  in  upon  this  decisba 
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have  done  in  nnmerous  other  cases,)  that  extrinsic  evidence  was  certainly  insd- 
missible  to  prove  a  will  had  a  different  meaning  from  that  which  it  purported  on 
the  face  thereof;  yet  stiU,  his  lordship  thought,  that  evidence  might  be  let  in  to 
show  what  the  testator  meant  to  give :  and  see  note  5  to  Druct  v.  Z^enmnm,  6  V. 
385.  But  it  was  the  observation  of  Baron  Ejrre,  that,  if  evidence  be  admitted  to 
prove  what  a  testator  thought  his,  and  if  what  he  thought  to  be  so  must  (when  he 
used  general  words  of  bequest)  be  taken  to  be  his  property,  for  the  purpose  of 
raising  an  election,  the  evidence,  when  such  effect  is  given  to  it,  is,  to  all  intents 
and  purposes,  admitted  to  explain  the  will.  The  force  of  this  objection  appears 
to  have  been  recognized  by  Lord  Eldon,  in  P6U  ▼.  Lord  Somars,  6  Ves.  325, 
though  his  lordship  was  not  called  upon  to  decide  the  case  then  before  him  on 
that  principle ;  as  the  will  in  question,  though  not  perfectly  free  from  ambiguity, 
was  yet  held  to  afford  a  reasonable  manifestation  of  the  testator's  inteiit  In  a 
case  which  shortlv  followed  that  just  cited,  the  same  last-mentioned  judge  ob- 
served, that,  in  order  to  raise  a  case  of  election,  all  the  authorities  agree  you  must 
make  out  that  the  testator  describes  the  subjects  of  which  he  means  to  dispose. 
The  difficultv  seems  to  be,  what  shall  be  held  a  sufficient  description;  and 
whether  parol  evidence  can  be  let  in,  to  detennine  the  meaning  of  general  words 
to  be  more  extensive  than  is  their  usually  understood  lesfal  import  Lord  Eldon 
said,  that  there  were  authorities  for  so  doing,  at  that  day,  he  dared  not  deny,  what- 
ever difficulties  occurred  upon  it  as  an  hypothetical  proposition.  And  though,  in 
a  luminous  review  of  the  decisions  on  the  subject,  his  lordship  animadverted  with 
just  critical  severity  upon  some  of  the  dicta  upon  which  those  decisions  professed 
to  be  founded,  he  d[id  not  feel  himself  authorized  to  reject  evidence,  that  a  testates, 
by  a  bequest  of  *^  his  pezsonal  estate,"  meant,  not  only  what  was  strictly  his  own, 
but  also  what,  in  some  sense,,  was  his  in  right  of  his  wife.  Druct  v.  Denniaonj 
6  Ves.  399,  403;  and  see  note  2  to  Wake  v.  Wake,  1  V.  335.  Adverting  to  the 
case  just  cited  on  a  subsequent  occasion,  the  distinguished  judge  who  decided  it 
seems  to  have  been  desirous  of  intimating,  that  he  founded  that  decree  sdely 
upon  the  previous  authorities ;  and  the  admissibility  of  parol  evidence  to  enlazge 
the  effect  of  the  tenns  used  in  a  will,  appears  to  have  been  strongly  discounten- 
anced on  the  occasion  alluded  to.    Doe  v.  Chichester,  4  Dow,  89,  93. 

3.  It  must  be  difficult,  in  any  case,  to  apply  the  doctrine  of  election,  where  the 
testator  had  some  present  interest  in  the  estate  by  him  disposed  of,  for  such  inter- 
est might  satisfy  the  words  of  the  will,  though  the  estate  was  not  entirely  the 
testators  own.    Lord  Banliffe  v.  Lady  Parkins^  6  Dow,  185. 

4.  The  rule  laid  down  in  the  principal  case  was  approved,  and  the  danger  of 
receiving  parol  evidence,  as  to  tne  intention  of  a  testator,  was  recognized  in 
JuddyTPraU,  13  Ves.  174. 


EVEREST  t^.  GELL, 

[1791,  March  22.] 

Interest  of  residue  of  personal  estate,  given  by  will  to  a  woman  for  life,  then 
the  residue  to  her  nieces,  if  thev  die  without  issue,  over:  the  last  limitation 
over  is  too  remote ;  and  on  death  of  the  aunt  the  nieces  take  the  whole,  (a) 

Testator  directed  the  interest  of  the  residue  of  his  estate,  which 
was  all  personal,  to  be  paid  to  Mary  Read  for  life ;  and  then  gave 
the  residue  to  her  two  nieces ;  "  but  if  they  die  without  issue/*  over. 

(a)  Cases  of  bequest  with  remainder  over  to  otheis  are,  WrOiamaon  v.  W^Hamr 
•on,  6  Paige,  298 ;  Hany  v.  GKowr,  2  Hill,  Ch.  510 ;  S,  C.  RU.  Ch.  53;  Pidarmg 
V.  PtcXmng,  4My.  &  Or.  289;  Shackelford  v.  Buchanan,  1  Dessaus.  542.  In  the 
latter  case,  A.  bequeathed  a  legacy  to  lus  daughter,  and  if  she  died  without  leav- 
ing a  son  named  J.  C.  there  was  a  limitation  over  to  the  eldest  son  of  testetor^ 
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On  the  death  of  the  aunt  one  of  the  nieces  and  her  husband  brought 
the  biU  on  the  ground  of  the  remoteness  of  the  limitation  over,  pray- 
ing that  Plaintiffs  and  the  other  niece  might  be  declared  entitled  to 
the  whole.  The  accounts  were  directed ;  and  upon  farther  direc- 
tions after  the  report  the  reserved  question  was,  whether  the  limitation 
over  upon  the  event  of  the  death  of  the  nieces  without  issue  was  too 
remote. 

Mr.  JKiT^,  for  the  limitation  over. 

The  Court  will  go,  as  far  as  they  can,  in  favor  of  the  limitation  over, 
if  they  can  see  any  intention  to  confine  the  words  to  dying  without 
issue  at  the  time  of  the  death :  Doe  v.  Lyde,  I  Term  Rep.  B.  R.  593. 

Lord  Chakcellor  [Thxtrlow,]  was  at  first  inclined  to  think  this 
the  same  sort  of  case  as  Torth  v.  Chapman,  1  P.  Will.  663,  and 
asked,  what  the  words  were  in  that  case. 

Mr.  Lloyd  said,  the  words  there  were  '^  leaving  no  issue." 

It  was  admitted,  that  there  did  not  seem  to  be  any  thing  in  this 
will  to  show,  testator  meant  dying  without  issue  at  the  time  of  the 
death. 

Lord  Chancellor*  All,  that  was  determined  in  Doe  v.  Lyde, 
was,  that  the  Court  would  not  imply  an  estate  tail.  The  nieces 
must  be  declared  entitled  to  the  whole  (1). 

1.  A  LimTATiozf  over  of  personalty,  in  case  the  previous  legatee  shall  ^  die 
without  issue,"  is  too  remote ;  and  the  absolute  interest  in  the  property  vests  in 
the  fiist  taker.  In  some  of  the  early  cases,  indeed,  the  judges  inclined  to  hold 
these  words  to  mean,  without  issue  at  the  death  of  the  person  named :  but,  ever 
since  the  case  of  Beauderk  v.  Dormer,  2  Atk.  309,  a  different  rule  has  prevailed ; 
and  it  is  now  settled,  that,  unless  there  are  expressions,  or  circumstances,  from 
which  it  can  be  collected  that  these  words  were  used  in  a  more  confined  sense, 
they  are  to  have  their  legal  signification ;  namely,  death  without  issue  generally. 
Barlow  v.  SaUer,  17  Ves.  481 ;  Donn  v.  Penny,  19  Ves.  547. 

2.  If  a  combined  devise  and  bequest  be  nnde  to  a  man  and  the  heirs  of  his 
body,  with  a  limitation  over  ^if  he  has  no  such  heirs,"  as  these  words  do  not  point 
to  any  time  less  indefinite  than  a  general  failure  of  issue,  the  limitation  over  will 
be  void ;  Jeffery  v.  Sprigge,  1  Cox,  63 ;  and  the  first  taker  will  have  an  estate  tail 

grand-^ughtcr,  who  should  be  named  J.  C.  The  Court  decreed  that  the  estate 
must  accumulate  for  the  benefit  of  the  person  who  wus  ultimately  to  take.  See 
also  Woodherry  v.  CoUins,  1  Dessaus.  124 ;  Covenhoven  v.  Skuler,  2  Paige,  123. 
The  word  leaving,  as  well  as  the  words  having  and  toithovi,  in  demises  —  ^  and  if 
he  shall  die  wiuiout  2eavtfig'  any  issue" — **  without  having  issue,"  or^^wUhout 
issue" — has  acquired  a  technical  judicial  meaning,  and  when  applied  to  real 
estate,  means  an  indefinite  failure  of  issue.  ^eiSim  v.  Gr\jgUh,  1  Har.  &  Gill, 
111. 

41)  See  the  cases  collected  by  Mr.  Cox  in  the  note  to  Mdnson  v.  Hutchinson, 
*.  WilL  262;  and  Mr.  Sanders's  notes  to  Beauderk^y.  Dormer,  2  Atk.  306; 
Feame's  £xec.  Dev.  167,  &c.  4th  ed.  by  Mr.  Powell ;  Jacobs  v.  AmyaU,  4  Bro.  C. 
C.  542 ;  post,  vol.  xiiL  479,  n. ;  and  the  following  cases  in  this  work :  ChandUss  v. 
Price,  Bradley  v.  Peinoto,  iil  99,  324,  and  the  note,  in  p.  102 ;  Younge  v.  Combe ; 
TWhaeon  v.  Woodford,  the  great  modem  case  of  perpetuity,  iv.  101,  227 ;  Raw- 
lins V.  GMfrap,  V.  440;  Crodte  v.  De  Vandes,  Boehm  v.  Clarke)  ix.  197,  580; 
Kirkpairick  v.  KUpahick,  xiii.  476 ;  EUon  v.  Eason,  Bennett  v.  Earl  of  Tanker- 
viBe,  Broumdcer  v.  Bagoi,  xix.  73, 170,  574 ;  1  Mer.  20, 271 ;  Maaey  v.  Hudson, 
Leake  v.  Bohinson,  2  Mer.  130,  362;  Britton  v.  Twining,  3  Mer.  176;  Beard  v. 
Wesl^U,  5  Taunt  398;  5  Bam.  &.  Aid.  801 ;  1  Turn.  25 ;  ChwUr  v.  Cadby,  1 
Jac.346. 
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in  ui6  TOtlf  wiUk  too  MWmiito  interest  in  iouB  penonsl  property*  But*  where  uie 
limitation  over  is,  in  case  the  first  devisee  dies  ''and  leaves  no  such  heirs,"  tibe 
settled  constraction  is,  that  it  means  at  his  death;  Crookt  v.  Dt  Vanduj  9  Yes. 
902, 204 ;  and,  as  such  a  limitation  over  of  a  combined  devise  and  bequest  would 
be  ffood,  so,  if  after  a  devise  over  in  sach  terms,  tiie  testator  malce  a  beouest  ofver 
of  me  residue  of  his  personalty,  not  combined  with  the  devise  over,  and  omittiii|r 
to  repeat  the  word  "  leaving,"  but  akowing  a  plain  intention  to  make  the  bequest 
dependent  on  the  same  even  as  the  devise,  the  bequest  over  may  be  good  by  way 
of  executory  bequest    FoUy  v.  Irtrtn,  2  Ball  &  Bea.  443^ 

3.  Chief  Justice  Wilmot,  when  delivering  the  unanimoos  opinion  of  tiie  judges 
to  a  question  proposed  to  them  by  the  House  of  Lords,  after  a  review  of  the  cases 
by  which  the  tecnnical  signification  of  the  words  "  dying  without  issue"  is  estab- 
lished, asks,  ^  What  do  au  these  cases  prove  ?"  and  answers :  ^  Only  that  the  rule 
has  been  admitted,  that  judges  have  shut  their  eyes  upon  the  vulgar  sense  of  the 
words,  and  swallowed  the  legal  sense,  bitter  as  it  is,  to  avoid  distarbing  propeity 
under  the  sanction  of  that  nue:  but,  at  the  same  time,  have  catched  at  any  woid 
or  expression  which  might  bring  the  case  out  of  the  rule."  He  subsequently  adds, 
«  The  truth  is,  these  words,  <  dying  without  issue,'  are  condemned  by  the  law  to 
be  surly,  rigid,  inflexible  and  imnwvable,  when  they  are  alone;  but,  if  they  can 
once  be  got  into  sensible  company,  they  loee  their  gloomy,  dogmatica],  aibitiaiy 
disposition,  and  both  speak  and  act  as  the  rest  of  the  company  do."  He  con- 
cluded by  declaring  the  opinion  of  the  judges,  that,  according  to  the  true  intent 
and  meaning  of  the  will  in  question,  the  bequest  over,  in  case  me  first  taker  shoald 
die  without  issue,  ought  to  take  effect  upon  tiie  death  of  the  fiivt  taker  widioot 
issue  living  at  that  time;  and  the  House  of  Lords  determined  accordingly. 
Knley  V.  Jbtffer,  Wihnot's  Notes,  314, 321. 


[♦287] 

EAST  INDIA  COMPANY  i;,  HENCHMAN- 
[1791,  Mat  a] 

Dehurrer  allowed,  the  bill  not  coimecting  the  firand  with  the  transaction  suffi- 
ciently. General  charge  of  combination  to  defraud  too  loose.  Charge,  that 
Defendant  was  appointed  resident  at  the  East  India  Company's  factory  at  M. 
not  a  sufficient  charge,  that  be  was  factor,  (a) 
Every  thing  well  pleaded  is  confessed  by  demurrer,  (b)  [p.  289.] 
Servant  taung  by  collusion  more  than  belongs  to  his  office  must  account:  So 
must  a  stranger  upon  a  bargain  with  a  servant,  which  is  a  fraud  on  the  master. 
Factor  buying  goods,  which  he  ought  to  fiirmsh  as  factor,  taking  the  profits, 
and  dealing  wiUi  his  constituent  as  a  merchant  instead  of  taking  factorage 
duty  or  a  stipulated  salary,  must  account:  So  must  a  manufacturer  who  ob- 
tained by  collusion  an  unfair  price,  (c)  [p.  289.] 

The  bill  was  for  an  account  of  all  sums  disbursed  and  received 
by  Defendant  on  account  of  certain  contracts  mentioned  in  it ;  and 
that  he  might  be  declared  a  trustee  of  all  profits  appearing  on  the 

(a)  The  charges  in  this  bill  were  stated  in  a  vague  and  indeterminate  manner. 
The  natural  mode  of  making  them  would  have  been,  by  alleging,  that  the  defend- 
ant exercised  the  trade  under  the  orders  of  the  Company,  and  maX  by  color  of  tiiis 
contract  with  the  Company,  he  took  the  pn^ts,  as  ir  they  were  his  own,  whereas 
it  was  the  trade  of  the  Company.    See  Story,  Eq.  Plead.  §  243. 

(b)  Story,  Eq.  Plead.  §452 ;  MZf  v.  Brown,  2  Scam.  549 ;  GabU  v.  MdrusSf  1 
Green,  Ch.  66;  JVOe^  v.  Andenon,  5  How.  365;  1  Barb.  Ch.  Pr.  lOa 

(c)  The  jurisdiction  of  Equity  is  established  over  agents,  factors,  attorneys  and 
the  like,  so  that  they  may  be  compelled  to  account  See  1  Story,  Eq.  Juris. 
§462—468. 
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aocount  to  have  been  made  by  thooe  contracts ;  and,  after  deducts 
ing  all  bcnafidt  payments  made  by  him,  that  he  might  be  decreed 
to  pay  the  same  to  the  Plaintiffs  with  interest  at  12  per  cent.  (1). 
The  bill  chai^ied,  that  the  Defendant  went  out  to  India  in  1765  as  a 
writer  in  the  senricd  of  the  Company :  and  stated  the  usual  cove- 
nants entered  into  by  the  servants  of  the  CcMnpany ;  that  he  remain- 
ed there  in  their  service  till  1780,  when  he  returned  to  England ; 
and  went  out  again  in  1785  in  another  capacity,  and  returned  in 
1790 :  that  in  1775  Defendant  being  appointed  resident  at  the  Com- 
pany's factory  at  Moldah  at  a  monthly  salary,  which  ought  to  have 
been  taken  as  a  full  compensation  fcv  his  trouble,  entered  into  a 
ccMnbination  with  the  Board  of  Trade  at  Fort  William,  appointed 
by  the  Company  1774,  to  defraud  the  C<xnpany :  and  for  that  pur- 
pose proposed  to  them,  that  if  they  would  permit  him  to  enter  into 
certain  contracts,  he  would  let  them  have  certain  profits,  or  make 
them  some  gratuity ;  and,  to  give  the  transaction  a  color  of  fairness, 
he  proposed,  that  it  should  be  by  negotiation  by  letter :  that  by 
means  of  this  collusion  with  the  Board  of  Trade  a  contract  took 
place,  by  which  he  was  to  supply  the  Company  with  all  the  silk,  he 
oould  procure  for  three  years :  that  he  represented  in  his  letters,  that 
he  was  at  a  great  expense  in  instructing  the  natives  to  twist  the  silk 
in  the  Italian  manner ;  and  in  establishing  a  manufactory,  erecting 
works,  Slc.  and  that,  as  he  was  under  the  necessity  of  alluring  and 
persuading  the  natives  to  this  new  mode  of  work,  the  quantity,  he 
should  send  the  first  year,  would  be  very  inconsiderable  ;  viz.  not 
more  than  to  the  amount  of  50,000  rupees:  that  the  Company 
could  not  be  much  damaged  by  taking  such  a  quantity ;  but  though 
he  made  those  representations  by  his  letters,  he  was  at  the  time  of 
the  contract  prepared  to  deUver  a  much  laiger  quantity  ;  viz.  to  the 
amount  of  a  lack  of  rupees ;  and  that  Plaintiffs  could  not  dispose  of 
such  a  quantity ;  that  he  got  the  silk  from  the  natives  at  six 
or  seven  sicca  rupees  per  seer ;  and  charged  ^the  Plaintiffs  [  *  288  ] 
thirteen :  that  this  trade  was  very  profitable  till  the  appoint- 
ment of  the  Board  of  Trade ;  soon  after  which  it  fell  off:  that  De- 
fendant had  covenanted  to  keep  in  all  instances  books  of  accounts : 
and  that  he  would  not  charge  the  Plaintiffs  with  larger  sums,  than 
he  should  pay  upon  their  account:  that  Plaintiffs  had  expressly  pro- 
hibited any  of  these  contracts ;  and  had  reserved  a  power,  that  not- 
withstanding Defendant  should  have  passed  accounts  with  persons 
in  India,  that  should  not  prevent  him  from  accounting  to  them  upon 
his  return:  and  that  the  profits,  he  made  by  this  transaction, 
amounted  to  60,000/. 

The  bill  was  very  long ;  and  contained  the  letters,  which  passed 
between  the  Defendant  and  the  Board  of  Trade  on  the  subject  of 
the  contract    To  this  bill  there  was  a  general  demurrer. 

Lord  CHANCELLoa  [Thurlow],  upon  the  opening  found  great 
fault  with  the  manner,  in  which  the  bill  was  drawn ;  and  recom- 

(1)  The  rate  of  interest  at  Bengal 
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mended  to  the  Counsel  for  Plaintiffi  to  amend :  bat  they  dedined  it, 
and  pressed  for  a  decision. 

Mr.  MUfardy  for  the  demurrer.  This  is  not  a  subject,  upon 
which  the  Court  will  entertain  jurisdiction  to  give  the  relief  prayed. 
The  bill  respects  transactions,  which  took  place  during  the  first  res- 
idence of  Defendant  in  India.  It  means  to  say,  that  the  Board  of 
Trade  empowered  by  the  Company  colluded  with  the  Defendant  in 
a  contract  for  supplying  the  Company  with  silk  at  certain  rates ;  it 
being  principally  his  own  manufacture,  for  which  he  established 
works :  that  notwithstanding  these  contracts  entered  into  by  the 
Board  of  Trade,  yet  Defendant  is  to  be  considered  as  trustee  for 
the  Company ;  and  is  to  derive  no  advantage  from  the  transaction. 
The  bill  does  not  charge,  that  he  acted  as  a  factor. 

Attorney  General  [Sir  A.  Macdonald],  Solicitor  General  [Sir  John 
Scott]  f  and  Mr.  Mansfield,  for  plaintiffs.  Defendant  acted 
[  *  289  ]  expressly  contrary  to  his  covenant  By  this  *  combination 
he  was  to  be  buyer  for  the  Company,  and  seller  for  him- 
self. The  profits  made  were  for  the  benefit  of  the  Company,  which 
is  one  case :  the  contract  was  a  mere  color,  under  which  he  bought 
from  the  natives ;  and  under  pretence  of  supplying  the  Company 
charged  them  nearly  double. 

Lord  Chancellor.  I  wonder,  they  did  not  charge,  that  he  exer- 
cised this  trade  under  the  orders  of  tfie  Company ;  and  that  by  the 
color  of  this  contract  he  took  the  profits,  as  if  it  was  his  own ; 
whereas  it  was  the  trade  of  the  company.  That  seems  to  be  the 
natural  charge.  They  confess  every  thing  well  pleaded  by  the  de- 
murrer. The  question  is  as  to  the  point  of  fraud.  They  have 
stated,  that  the  object,  appearing  by  the  letters  a  fair  transaction, 
was  not  a  fair  transaction ;  but  that  there  was  a  secret  understanding, 
by  which  Defendant  was  to  take  a  contract  upon  terms,  both  parties 
knew  to  be  injurious ;  and  that  both  were  to  share  the  benefit 
They  say,  this  was  the  design ;  but  it  is  not  clear  to  me,  that  they 
have  connected  that  design  with  the  contract  so  executed :  for  if  so, 
it  would  be  diflicult  to  maintain,  that,  if  a  servant  enters  into  a  con- 
tract, by  which  he  is  to  gain  more,  than  according  to  honesty  he 
ought,  must  not  account.  That  point  will  do,  if  charged  sufficiently ; 
for  if  a  servant  will  by  collusion  take  greater  profits,  than  belong  to 
his  office,  that  is  a  fraud,  upon  which  an  account  may  be  demanded. 
It  is  so  also  in  the  case  of  a  stranger;  for  if  a  stranger  enters  into 
a  fraudulent  bargain  with  a  servant,  acting  on  behalf  of  his  master, 
to  obtain  a  power  only  given  by  betraying  the  master,  an  account 
upon  that  fraud  could  not  be  resisted.  But  I  do  not  see,  that  the 
bill  has  charged  him  upon  that  head,  so  as  to  involve  him  as  a  stran- 
ger ;  nor  how  his  character  of  servant  will  involve  him.  The  de- 
murrer only  drives  at  the  bill,  because  it  is  so  long,  that  it  is  not  as 
intelligible,  as  if  it  had  consisted  of  only  twenty  lines.  If  being  a 
factor  he  buys  up  goods,  which  he  ought  to  furnish  as  factor;  and 
instead  of  charging  factorage  duty,  or  accepting  a  stipulated  salary, 
he  takes  the  profits ;  and  deals  with  his  constituent  as  a  merchant, 
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that  is  a  firaud,  upcm  which  an  account  is  due.  If  as  a  manufiic- 
turer^  instead  of  demanding  the  price,  which  ought  to  be  made 
by  a  rigid  adverse  bargain,  he  by  collusion  obtained  a  price  he 
ought  not  to  have  had,  that  also  is  a  ground  for  an  account.  But 
my  difficulty  is,  whether  these  grouncb  have  been  made  the  sub- 
ject of  the  bill  distinctly  and  neatly.  One  has  been  made  out ; 
which  is  the  chaiging  that  outrageous  price ;  and  I  was  at  first  in- 
clined to  think,  they  had  sufficiently  made  out  the  other,  namely, 
that  he  undertook  to  act  as  iactor ;  and  that  it  was  his  duty  to  buy 
the  silk  for  them  in  that  manner,  and  upon  their  account ;  and  that 
by  coUusion  with  the  Board  of  Trade  he  dealt  with  them  as  a  mer- 
chant, and  not  as  factor ;  and  took  mercantile  profits  instead  of  fiic- 
torage  duty.  But  I  now  think,  that  saying,  he  was  appointied  resi- 
dent at  their  factory  at  Moldah,  is  too  loose.  They  eught  to  have 
pointed  out  expressly,  as  I  have  stated.  If  these  things  were  prop- 
erly charged,  I  do  not  see,  how  it  could  be  argued  for  him ;  for  I 
agree,  they  might  be  made  a  charge  ;  but  doubt,  whether  they  are. 
If  they  do  mean  to  chaige  him  with  taking  mercantile  profits,  why 
do  they  not  say  expressly,  that  he  undertook  as  factor  for  a  stated 
salary ;  and,  that,  instead  of  being  contented  with  that,  he  charged 
as  a  merchant,  which  was  injurious  ?  But  it  is  sadly  pleaded  by  en- 
deavoring to  connect  those  general  covenants  with  his  appointment 
to  the  factory,  and  to  connect  that  employment  with  that  of  buying 
the  silk ;  and  charging  loosely,  that  he  entered  into  a  combination 
with  the  Board  of  Trade,  and  they  with  him,  is  not  the  proper  man- 
ner of  pleading:  there  is  no  good  sense  in  it ;  it  is  very  vexatious 
and  absurd.  If  they  really  mean  to  charge,  that  he  gave  advanta- 
ges to  the  Board  of  Trade,  why  not  make  them  parties  also  ?  I  am 
sorry  to  be  obliged  to  say,  that  no  bills  in  this  Court  are  so  repre- 
hensible as  the  bills  of  the  East  India  Company.  In  three  or  four 
instances,  that  I  have  known,  they  have  appeared  to  make  use  of 
the  opportunity,  arising  from  their  monstrous  property,  to  very  vex- 
atious purposes.  Allow  the  demurrer :  and  let  them  file  another  bill 
in  three  lines  to  hit  the  point ;  instead  of  stating  all  these  letters  to 
show,  that  transactions,  appearing  fair,  in  fact  are  not  fiur.  Where 
is  the  use  of  that  ?    What  is  the  allegation  ?  (1) 

1.  To  what  extent,  and  for  what  purposes  only,  a  demurrer  admits  the  allegsr 
lions  made  by  the  plaintiffs  bill,  see  the  note  to  Ford  v.  Peertftfy  1  V.  72. 

2.  That  a  person  who  has  obtained  an  unfair  advantage  in  a  oargain,  by  collur 
sion  with  the  agent  or  servant  of  the  other  party,  may  be  called  to  account,  as  for 
a  fraud,  see  I^rd  ^bit^don  v.  BuUerj  1  Yes.  Jun.  206,  and  the  notes,  pottj  to 
Masaey  v.  Dtwies^  2  V.  317.  When  it  appears  that  a  part^r  has  acted  as  both 
broker  and  principal  in  the  same  transaction,  a  contract  obtained  by  him  can  be 
good  for  nothing;  Expcarle  DysUtf  2  Meriv.  355;  and  if  such  party,  when  called 
on  to  account  to  his  employers,  has  once  admitted  himself  to  have  made  a  certain 
profit,  it  would  be  axrainst  first  principles  to  allow  him,  when  the  accounts  are 
subsequently  taken  before  the  Master,  to  offer  evidence  makinc^  himself  out  (in 
contradiction  to  his  answer)  not  to  have  been  a  gainer,  but  a  loser  oy  the  impeached 

(1)  Ryves  v.  Ryvc8f  post,  vol.  iii.  343.  [Let  the  reader  note  here  the  peculiar 
and  characteristic  language  employed  by  Lord  Thurlow.] 
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tniwaction.  The  accoonty  in  such  a  case,  is  directed  only  for  the  pomse  of 
enabling  the  emnbYeis  to  establish,  if  Ihey  can,  a  ^rteater  amount  of  profit  tfau 
the  sum  admitted :  but,  to  the  extent  of  that  admission,  the  answer  is  conclusive 
against  the  defendant    Ead  India  Company  v.  Ka^dxy^  4  Kad.  37. 

3.  The  principal  case  was  affinned  in  the  House  of  Lords ;  see  8  Br.  P.  C  65, 
TomL  Ed. 

4  A  shoit  note  of  this  case,  upon  a  point  of  practice,  is  given  in  3  Brown,  373, 
by  which  it  appears,  that,  although  the  rej?ular  time  for  putting  in  a  demurrer  has 
elapsed,  still,  (provided,  of  course,  the  defendant  has  not  pra]^  fiurther  time,  on 
terms,)  it  may  be  put  in,  at  any  time  before  an  attachment  has  been  taken  out;  to 
which  effect,  also,  in  Sowahy  v.  Warder^  2  Cox,  268;  but,  after  an  attachment,  a 
demurrer  cannot  be  filed  on  a  mere  tender  of  costs.  Mdhr  v.  Hatf  ,  2  Sim.  &>  Stu. 
321. 


[  ♦agi  ]  BROWNE  V.  SPOONER. 

[1791,  Mat  a] 

Devise  of  annuity  of  SOL  to  be  purchased  by  executor,  who,  till  the  purchase, 
,     was  to  pay  annuitant  402.  a  year.    Ebcecutor,  instead  of  purchasing,  paid  501  a 

year  finom  testator's  rents.    Annuitant  entitled  to  401.  the  first  year,  and  to  502. 

a  year  afterwards.    Though  the  Court  might  have  charged  executor  with  the 

over-payment  from  the  estate,  the  Master  on  a  general  account  with  just 

allowances  cannot. 

Testator  gave  by  will  an  anuuity  of  60/.  to  be  purchased  by  his 
executor ;  and  till  purchased  directed  his  executor  to  pay  the  annu- 
itant 40/.  a  year.  The  executor  did  not  purchase  an  annuity ;  but 
paid  the  annuitant  50/.  a  year  out  of  some  ground-rents,  part  of  te»- 
tator's  estate.  Upon  an  account  directed  against  the  execuUnr  with 
just  allowances  the  Master  refused  to  allow  him  more  than  AQL  a 
year  in  respect  of  this  annuitant ;  upon  which  he  excepted. 

Lord  Chancellor  [Thurlow].  The  person  entitled  to  the  an- 
nuity, directed  by  the  will  to  be  purchased,  has  a  right  to  have  it 
purchased  forthwith :  it  must  be  so,  if  the  executor  had  performed 
the  will.  He  paid  50/.  a  year  to  the  annuitant ;  who  has  nothing 
to  do  with  it ;  and  cannot  suffer  by  lus  neglect  If  any  ooe  is  in 
fiiult,  it  is  the  executor  for  paying  it  out  of  the  inc<Mne,  instead  of 
purchasing  it ;  which  he  was  bound  to  do  immediately,  that  is,  aAer 
the  expiration  of  the  year  from  testator's  death :  so  that  for  the  first 
year  the  devisee  of  the  annuity  was  only  entitled  to  40/.  But  you 
have  no  case,  I  am  afraid,  to  turn  it  upon  the  executor ;  for  which 
there  must  be  a  special  case :  otherwise  it  will  stand  under  just  al- 
lowances. Yet  certainly  the  estate  suffers  by  it.  But  though  the 
executor  might  have  been  so  charged,  it  is  the  business  of  the  Court 
to  make  the  charge :  and  the  Master  under  a  general  reference  of 
just  allowances  could  not.    Therefore  allow  the  exception. 

Lord  Eldon  has  declared  it  to  be  the  constant  habit  of  the  Court  (rf*  Chancery 
to  look  with  indulgence  at  matters  which  might  implicate  executors  and  trustees, 
having  difficulties  in  executing  their  trust,  but  keeping  their  accountB  regularly, 
and  TOing  always  ready  to  give  information  as  to  the  state  of  the  fbnd,  for  the 
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nfetjr  of  which  they  have  provided.  IVteman  y.  I}tMej  S  Mmv.  4SL  When  an 
executor  aska  that  a  particular  act  should  not  he  weighed  in  golden  scales,  but 
that  his  honest  endeavor  to  execute  his  trust  should  to  estimated  by  his  general 
conduct,  a  Court  of  Equity  will  not  deal  out  a  hard  measure  to  him.  Bcmhad'  v. 
Bodm,  11  Yea.  107. 


CARTWRIGHT  i;.  HATELEY. 
[1791,  Mat  4] 

Dbfxnbaivt  to  bill  for  discovery  and  accoont  objecting  by  answer,  that  he  had 
no  concern  in  the  business,  must  answer  fulljjr,  though  such  a  plea  would  bar 
both  discovery  and  relief.  But  if  the  fact  is  so,  Uiere  cannot  be  a  decree 
against  him.  Son  employed  under,  paid  by,  and  accounting  to  his  father  may 
be  a  witness,  but  is  not  accountable  to  his  father's  principaL  (a) 

Costs  given,  [p.  29a] 

The  bill  was  brought  by  the  executors  of  Lord  Dudley  and  Ward 
for  a  discovery  and  account  of  all  the  money  received  and  paid  by 
Thomas  Hateley  and  John  Hateley,  his  son,  in  the  management  of 
his  Lordship's  coal  works.  Both  Defendants  were  charged  as  agents 
in  that  management  at  a  salary  from  Lord  Dudley  and  Ward.  The 
son  by  answer  insisted,  that  he  was  not  agent  for  Lord  Dudley  and 
Ward ;  but  was  employed  by  his  father,  who  paid  him  a  salary. 
Upon  exceptions  the  question  was,  whether  it  was  competent  to  the 
son  to  insist  upon  this  in  his  dischaige:  and  supposing  it  was, 
whether  he  could  do  it  by  answer.  The  father  on  this  day  submit- 
ted to  account. 

Attorney  General  [Sir  A.  McDonald]^  and  Mr.  Ahhotj  for  Plain- 
tiff. The  son  having  been  employed,  and  received  money  for  his 
father,  is  accountable  to  the  executors ;  and  it  is  not  material,  that 
he  might  be  accountable  to  his  fiither ;  which  will  not  prevent  him 
from  being  likewise  accountable  to  the  executors.  But  he  cannot 
take  advantage  of  this  by  answer.  Both  Lord  King  and  Lord 
Macclesfield  have  determined,  that  a  Defendant  cannot  by  answer 
insist,  that  he  is  not  obliged  to  answer ;  but  it  must  be  by  plea ;  and 
your  Lordship  decided  so  in  the  case  of  WiUianu  v.  Fairer^  in  this 
Court. 

Solicitor  General  [Sir  John  Scott],  for  Defendants.  There  was 
an  action  at  law  against  the  father,  but  not  against  the  son,  because 
they  considered  him  as  a  clerk  to  the  father. 

Lord  Chancellor  [Thurlow].  If  he  was  employed  under  the 
father,  even  to  the  whole  extent  to  which  the  father  was  employed, 
and  accounted  to  him,  he  might  be  a  witness ;  but  cannot  be  an 
accounting  party  to  the  Plaintiffs  (1).  But  this  cannot  come  on  by 
exceptions.     If  he  had  pleaded,  that  he  had  no  concern  in  this 

(a)  2  Barb.  Ch.  Pr.  114.    A  Bill  of  Discoveiy  is  not  ordinarily  maintained 
against  a  mere  witness.    Story,  £q.  Plead.  §323. 
(1)  See  Lt  Texier  v.  Tht  Margnmne  of  ^%upadi,  poHj  vol.  v.  322. 

VOL.  I.  V 
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business  but  as  agent  for  his  father,  and  consequently  was  not  ac- 
countable to  the  Plaintiffs,  that  plea  might  have  barred 
[  *  293  ]  every  thing.  I  cannot,  *  consistently  with  general  rules, 
upon  exceptions  treat  an  answer  as  being  as  conclusive  as 
a  plea.  I  remember  a  case  before  Lord  Bathurst,  who  did  take 
some  such  measure ;  but  I  know,  the  propriety  of  it  was  doubted 
at  the  bar,  and  by  me ;  though  I  believe,  I  obtained  the  order. 
The  parties  had  matter  to  allege  against  being  obliged  to  set  forth 
very  voluminous  accounts ;  and  Lord  Bathurst,  to  prevent  the  in- 
convenience of  a  great  expense  to  the  parties,  took  a  pretty  strong 
measure  upon  it.  But  I  do  not  like  to  adopt  it ;  for  to  do  so  we 
must  say,  that,  if  there  is  any  part  of  the  answer,  which,  if  made 
out,  would  entitle  the  party  to  a  decree,  he  need  not  answer  the 
rest.  I  determined  this  point  in  this  way  yesterday  upon  aigument. 
Then,  as  the  case  stands.  Plaintiffs  will  have  the  oath  of  the  Defen- 
dant John  as  to  all  he  acted  in  under  his  father ;  and  he  will  have 
his  costs  for  being  brought  here  at  all ;  for  the  bill  must  be  dis- 
missed against  him  with  costs ;  being  a  bill  for  discovery  against 
one  not  liable  to  an  action  at  law,  and  not  engaged  in  the  business 
at  all  (a).  They  have  brought  a  bill  against  a  witness ;  and,  as  he 
has  answered,  I  cannot  deliver  him  from  answering  fully :  but  he 
must  have  his  expenses  for  being  brought  here ;  and  I  think,  it 
ought  to  be  as  between  attorney  and  client.  But  the  question  is, 
as  the  father  is  willing  to  account,  whether  Plaintiffs  will  go  to  a 
decree  ad  computandum  against  him,  waiving  their  action  at  law, 
with  liberty  to  examine  the  son  and  all  other  parties  upon  interrog- 
atories ;  for  they  cannot  get  a  decree  ad  computandum  against  the 
son ;  though  they  may  oblige  him  to  answer ;  and  perhaps  get  it 
from  him  in  a  less  efficient  manner  than  by  interrogatories.  If  they 
will  take  the  decree  so,  they  must  pay  him  his  costs  now ;  if  not, 
over-rule  the  exception,  and  let  him  answer  (1). 

(a)  The  complainant  in  a  bill  of  discovery,  upon  obtaining  it,  pays  the  defend- 
ant his  costs.  BumeU  v.  Sanders,  4  Johns.  Ch.  504 ;  McElwd  v.  Stttton,  1  Hill, 
Ch.  34.  Costs  are  nven  against  the  complainant  of  course,  if  the  charges  in  the 
bill  are  denied.    Kxnr  v.  Clark,  3  Paige,  76. 

(1)  The  principle,  Uiat  a  mere  witness,  who  has  no  interest  in  the  subject,  can- 
not be  made  Defendant  to  a  bill  for  a  discovery,  as  to  what  he  can  say  upon  the 
matter,  thoughproperly  examinable  as  a  witness,  is  recognized  in  Plummer  v.  May, 
1  Ves.  426;  Mneh  v.  Finch,  2  Ves.  493;  post,  Wejfmovih  v.  Boyar,  416;  LeTex- 
ier  v.  The  Margrave  and  Margraoint  of  Jnspach,  vol.  v.  322,  xv.  160;  Fenion  v. 
Hurhts,  vii.  287;  xii.  343;  Ifhitwarik  v.  Daoit,  1  Ves.  &  Bea.  545;  Howv.Bed, 
5  Madd.  19.  The  case  of  corporations  is  an  exception  to  this  rule.  As  they  arc 
not  liable  to  a  prosecution  for  perjury,  the  secretaiy  or  book-keeper  may  be  made 
a  party:  JVych  v.  Meal,  3  P.  WiU.  310;  Dummer  v.  The  Corporation  of  Ckh- 

f«»Aam, /»«<,  vol.  xiv.  245 ;  Gtbbons  v.  The  Waterloo  Bridge  Company,  5  Frl  ^l 
n  the  case  of  fraud  also  a  party  to  the  fraud  cannot  object  his  want  of  interest  in 
the  subiect  2  Atk.  234,  Mit  153.  As  to  the  other  point  in  this  case,  it  seems 
clear,  that  no  defence  in  bar  of  the  discovery  sought  can  be  alleged  by  answer ; 
but  ouffht  to  be  by  demurrer,  if  the  want  of  title  to  the  discovery  is  apparent 
upon  the  bill ;  otherwise,  by  plea:  Cookson  v.  Ellison,  2  Bro.  C.  C.  252;  which 
case  however  was  questioned  in  Jerrard  v.  Saunders,  post,  vol.  ii.  454.  But  there 
seems  to  be  an  exception  to  this  rule  in  the  case,  where  the  discovery  will  subject 
the  party  making  it  to  pain,  penalty,  or  forfeiture ;  which  a  Court  of  Equity  will 
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The  Plaintiffs  agreeing  to  the  proposal,  Lord  Chancellor  decreed, 
that  Plaintiffs  should  waive  their  action  (which  had  only  proceeded 
as  far  as  the  plea)  and  go  to  an  account  against  Defendant  Thomas, 
with  liberty  to  examine  Defendant  John  and  all  other  parties  upon 
interrogatories ;  and  costs  to  John  as  far  as  related  to  his  being  a 
Defendant ;  both  parties  undertaking  to  pay,  &c.  as  in  case  of  a 
decree  ad  camputandum  (1). 

1.  That,  as  ^neral  rules,  and  according  to  the  exisdag  practice,  a  defendant 
cannot  by  answering  object  to  answer,  though  he  might  £>  so  by  plea ;  and  that 
he  cannot  answer  as  to  part  of  a  bill,  and  refuse  to  answer  the  rest,  see  Mazzart- 
do  V.  MaiOand,  3  Mad.  70;  ^Ogar  v.  The  Begtnfs  Canal  Compam,  Coop.  216; 
StmavUie  v.  Maekmfy  16  Ves.  3Jd2;  Jamu  v.  .&d^rove,  4  Mad.  &  But  these  gen- 
eral rules,  it  seems,  admit  exceptions :  if,  of  the  mterrogatories  in  a  bill,  8<Hne  re- 
quire an  answer,  while  others  tend  to  criwinaU  the  defendant,  or  subject  him  to  a 
penal^,  he  may  by  answer,  insist  on  not  answering  those  latter  interrogatories. 
C\irzonv.Z)etoZoiic^lSwanBt  192;  ParkhurdY.Lowlen,  lMeriv.391;  Bakar 
▼.  Mellish,  11  Ves.  73.  The  cases,  also,  of  a  purchaser  for  valuable  considera- 
tion, (Leonard  v.  Leonard,  1  Ball  &  Bea.  326,)  or  of  a  oerson  who  could  not  give 
a  lull  answer  without  a  betrayal  of  professional  confidence,  (Stratford  v.  Hof^an^ 
2  Ball  &  Bea.  166,)  may  call  for  a  relaj^tion  of  the  general  rule.  And,  it  should 
be  observed,  that  the  Bill  now  (1827)  before  Parliament  ^  for  the  improvement  of 
the  administration  of  justice  in  the  Court  of  Chancery,"  proposes  that,  where  a 
defendant  miffht,  by  stating  any  matter  of  defence  by  way  of  plea  to  the  whole, 
or  any  part,  of  a  biU,  protect  himself  fiom  the  discovery  sought  thereby ;  or  might, 

not  permit  to  be  the  consequence  of  a  mere  mistake :  WratUdey  v.  Bendithy  3  P. 
Will,  236 ;  Finch  v.  Fincky  Mit  152, 153, 223,  245, 1  Swanst  192.  In  WraUedt^  v. 
Bendishj  Lord  Talbot  held  clearly,  that  the  defendant  ought  to  have  demurred ; 
but  he  held  the  answer  sufficient  without  the  discovery  upon  the  particular  rea- 
sons, that  a  contrary  decision  would  subject  the  defendant,  a  feme  coveri^  to  a 
forfeiture  of  her  whole  provision;  that  the  condition  of  the  deed  was  in  restraint 
of  marriage,  and  would  be  void  in  the  Ecclesiastical  Court;  that  the  bill  was  for 
the  f(»rfeiture,  (which  was  the  very  word  in  the  deed),  a  case  veiy  little  favored 
in  this  Court;  and  that  it  would  be  contrary  to  all  rules  of  equity  to  make  the 
defendant  suifer  so  much  for  a  mistake  of  her  CounseL  In  FinA  v.  Finch  Defend- 
ant having  twice  insisted  by  answer,  that  he  was  not  obliged  to  make  the  dis- 
covery, was  compelled  to  answer  all,  except  what  would  directly  subject  him  to 
penalties.  But  a  Defendant,  who  has  answered,  will  at  the  hearing  have  the  like 
benefit  of  any  matter  of  bar  to  the  relief  prayed  as  if  he  had  pleaded  or  demurred : 
Abrten  v.  IStrvtU,  2  P.  WiU.  144,  3  P.  WilL  1.50 ;  Horns  v.  PoUard,  ibid.  348. 
In  Hit.  192  it  is  said  to  have  been  considered  as  more  convenient  to  allege  by 
answer,  than  by  plea,  that  Defendant  is  not  the  person  he  is  in  the  bill  alleged  to 
be ;  or  does  not  sustain  the  character  he  is  alleged  to  bear ;  and  Carth.  61,  and 
Prac.  Reg.  278,  are  cited.  That  seems  to  be  the^ame  species  of  defence  as  that 
of  John  Uateley  in  this  case:  but  in  the  passage  cited  Lord  Redesdale  was  con- 
sidering it  as  a  defence  to  the  relief.  Mother  exception  to  the  rule  is  the  case 
of  a  purchaser  for  valufli>le  consideration,  without  notice :  Jerrard  v.  $aunderBy 
posij  vol.  iL  454.  The  general  point,  that  a  Defendant  cannot  by  answer  refuse 
to  answer  fiiUy,  subject  to  some  exceptions,  was  after  much  discussion,  poslj  in 
Bolder  v.  Lord  Huntingfiddj  ii.  283,  the  two  following  cases,  and  Rowe  v.  Teed^ 
XV.  372,  determined  in  Leonard  v.  Leonard,  in  the  Court  of  Chancery  in  Ireland, 
1  Ball.  &  Beat  320;  and  SomervUU  v.  Madcay,  post,  vol.  xvi.382;  3Madd.  70; 

V.  Harrison,  4  Madd.  252 ;  muOer  v.  fvigney,  8  Pri.  1,  2  Madd.  Pr.  266. 

(1)  The  Lord  Chancellor,  immediately  after  he  had  pronounced  these  directions, 
expressed  a  doubt  whether  executors  are  not  entitled  to  an  account  without  enter- 
ing into  an  undertaking  to  pay  absolutely.  The  decree,  as  it  appears  drawn  up 
by  consent,  has  no  such  undertaking;  and  the  bill  is  dismissed,  as  against  the 
Defendant  John,  with  costs  to  be  taxed,  but  not  as  between  attorney  and  client 
Reg.  Book,  A.  1790,  fol  473.    See  Beames  on  Costs,  33,  216. 
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by  insisting  on  any  ground  of  defence  by  way  of  demurter  to  a  part  of  the  bill, 
protect  faimaelf  from  the  discoveiy  sought  thereby ;  such  defendant  shall,  by 
stating  or  insisting  on  such  matter  or  ground  of  defence  in  his  answer,  have  the 
samebenefit  thereof  as  a  protection  fiom  such  discovery,  as  if  the  same  had  been 
stated  or  insisted  on  by  way  of  plea  to  the  whole,  or  any  part,  of  the  bill,  or  by 
way  of  demurrer  to  any  part  thereof;  provided  that,  in  cases  where  such  matter 
or  ground  of  defence  applies  to  part  of  the  bill  only,  the  defendant  shall,  in  snch 
answer,  specify  the  particular  parts  of  the  discoveiy  sought  by  the  bill  to  which 
the  said  ground  of  defence  is  considered  to  apply,  and  shaU  state  that  the  defend- 
ant declines  to  answer  such  parts ; — the  plaintin  to  be  at  liberty  to  except  to  the 
answer  for  izwufficiency  in  not  answering  as  to  such  matters ;  and  the  validity  of 
the  exception  to  be  determined  by  tlie  C^urt  itself,  not  refeired  to  the  Master. 

2.  The  plaintiff  must,  in  wdina^  cases,  pay  the  costs  of  a  bill  for  discoveiy; 
see  Sunmandi  v.  Lord  Kinnaird,  4  Ves.  746 ;  but  even  this  rule  has  been  thought 
too  general ;  and  Mr.  Justice  Buller  declared,  that  if  a  plaintiff,  entitled  to  a  £s- 
coveiy,  went  first  to  the  defendant  and  asked  for  those  accounts  to  which  he  wu 
in  justice  entitled :  but  the  defendant  refused  to  give  them,  thereby  compelling 
the  plaintiff  to  come  to  the  Court  for  a  discovery ;  he  would  not  give  the  defend- 
ant costs.     WeymouOi  v.  Bowery  1  Ves.  Jun.  4S^ 

3.  All  authcNities  coincide  in  the  general  rule  that  a  bill,  praying  equitable  re- 
lief, cannot  be  sustained  against  a  mere  witness,  who  has  not  such  an  interest,  or 
is  not  subject  to  such  a  liability,  with  respect  to  the  subject  of  suit,  that,  at  the 
hearing,  a  decree  can  be  made  against  them :  FaUon  v.  Hughes^  7  Ves.  268, 290 : 
Mcofor  of  London  v.  Lew^  8  Ves.  405;  WhiiumUi  v.  Davis,  1  V.  &  B.  550:  up- 
on this  principle,  where  ue  decree  sought  is  ad  rtm,  and  not  a  personal  demand, 
the  bankruptcy  of  the  defendant  is  a  good  plea ;  because  all  his  interest  is  trans- 
ferred to  the  assignees ;  and  such  plea  will  be  good,  notwithstanding  the  commis- 
sion may  not  have  issued  tiU  after  the  bill  was  filed.  TSaiur  v.  /ZoSmson,  1  Sim. 
&,  Stu.  4.  The  cases  of  an  agent  for  sale,  (Fenton  v.  Hughes^  tdni  n^ivti,)  and  of 
a  book-keeper  to  a  corporation,  form  exceptions  to  the  general  rule ;  practice 
(standing  upon  authority  alone,  but  unsanctioned,  it  has  been  said,  by  principle, 
nkUworih  v.  Davit,  tdn  supra)  has  established  the  right  of  making  persons,  hold- 
ing such  situations,  parties  to  a  suit  against  employers,  though  no  decree  is  soognt 
as  against  tiiemselves.  Le  Texiar  v.  The  Maargravine  of  Anspat^  15  Ves.  161 : 
fFySi  V.  Mudj  3  P.  Wms.  310.  Another  exception  is  made,  in  the  case  of  an^- 
tomey  who  has  prepared  disputed  conveyances,  or  other  deeds ;  he  majr  be  made 
a  party  to  a  bill  impeaching  the  transactions,  although  he  may  have  no  inter^  to 
convey,  give  up^  or  receive ;  Dwnmer  v.  The  Corponttum  of  CMppeMiam,  14  y^ 
252 ;  and  a  fortiori  when  a  solicitor  has  assisted  liis  client  in  obtaining  an  unnir 
advantage  he  may  properly  be  made  a  party  to  a  suit  brought  by  the  injured  persoOf 
in  order  to  charge  him  with  costs,  although  he  may  have  neither  obtained,  nor 
sought,  any  personal  advantage,  but  acted  merely  from  mistaken  zeal  ^'^ 
client's  interest  BowUs  y.  Stewart,  1  Sch.  &  Lef.  227 ;  Z*  Texiar  y.  The  Ma^ 
gnwine  of  Anapaeh,  uhi  supra.  An  arbitrator,  also,  may  be  made  a  party  to  a  bill 
to  set  aside  an  award  made  by  him,  though  all  that  is  demanded  of  lum  is  his  tes- 
timony.   Dummer  v.  The  Corporation  of  Chippenham,  ubi  supra. 
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SEERS  V.  HIND. 
[1791,  Mat  4.] 

Costs  of  coune  against  executoxs,  who  are  decreed  to  pay  interest  on  account  of 
a  breach  of  trust  (a) 

Executors  may  dispose  of  a  lease  for  years  as  assets  notwithstanding  a  proviso  or 
covenant  that  lessee  shaD  not  alien.  Testator  may  provide,  that  in  case  of  a 
devolution  to  executors  they  shall  not  alien:  but  it  must  be  very  meciaL  (b) 
[p.  295.]  j-nr-  ^y  , 

Bill  by  residuary  legatee  against  executors,  who  had  kept  money 
in  their  hands,  upon  which  account  they  were  decreed  to  pay  inter* 
est.     Upon  a  demand  for  costs  also  against  them ; 

Lord  Chancellor  [Thurlow].  When  I  am  obliged  to  give  in- 
terest against  executors  as  a  remedy  for  a  breach  of  trust,  costs 
against  Uiem  must  follow  of  course  (1). 

Another  question  was,  whether  executors  were  war- 
ranted *in  disposing  of  a  lease,  as  assets  of  the  testator,  [  ^295  ] 
where  there  was  a  proviso  against  alienation  by  the  lessee. 

Lord  Chancellor.  If  A.  lets  a  farm  to  B.  with  covenant  not  to 
alien,  and  B.  dies,  may  not  his  executory  dispose  of  it?  I  think,  it 
has  been  determined,  that  they  may :  and  I  have  always  taken  it  as 
clear  law.  It  is  an  alienation  by  the  act  of  God.  I  remember,  Lord 
Camden  entered  into  the  question  much  in  the  same  way.  He  took 
it  to  be  clear  law,  that  an  alienation  by  death  could  not  be  a  forfeit- 
ure. In  case  of  a  lease  for  years  to  A.  it  goes  to  his  executor,  not 
by  way  of  limitation,  as  in  the  case  of  a  remainder  over,  &c.  but  as 
coming  in  the  place  of  the  lessee.  I  understood  it  to  be  well  set- 
tled, as  I  have  stated.  But  I  do  not  mean  to  lay  down,  that  a  man 
may  not  by  a  clause  in  his  will  provide,  that  in  case  of  a  devolution 
to  executors  it  shall  not  be  alienable  by  them :  but  it  must  be  very 
special  for  that  purpose  (2).      

ExscuToas  may  be  made  to  pay  all  costs  of  proceedings  rendered  neceamy 

S'  their  misconduct;  Pierce  v.  Greeny  1  Jac.  &  Walk.  140 ;  Dreman  v.  Fadofy  3 
eriv.  43 ;  Oudbett  v.  Bethune^  1  Jac.  &.  Walk.  589 ;  but  the  unrestrained  gene- 
rality of  the  rule  laid  down  in  the  principal  case,  namely,  that  ''wherever  execu- 
tors are  decreed  to  pay  interest,  as  for  a  breach  of  trust,  there  costs  aronst  them 
follow  of  course,"  has  frequently  been  denied.  Stmmes  v.  Eiekman,2  Yes.  Jun. 
36;  JSTewion  v.  Bennett,  1  Brown,  362;  Telfbav.  Carpenkr,  1  Mad. 308;  Mdmm^ 
ham  V.  Thonamm,  13  Yes.  404.  See,  canU,  note  3,  to  Mamejf  General  v.  The 
Cihf  of  Lottdany  1  Y.  243. ^^____ 

la\  See  oost,  note  (bUo  Sammee  v.  iZtdbnan,  2  Y.  3& 

(b)  See  2  Williams,  Executors,  677,  where  the  early  authorities  in  support  of 
this  point  are  arranged.    See  also  PhtUipe  v.  Everardj  5  Simon,  102L 

(1)  Ex  parte  Chumley,  ante,  156;  poet,  Piety  v.  Stace,  Yol.  lY.  620;  Pocodc  v 
ReddingUm,  Y.  794 ;  Bodce  v.  Hart,  Mosky  v.  Ward,  XI.  58,  581 ;  BaU  v.  Scales, 
Xn.  402;  Mtbvmham  v.  Thompson,  XUL  402, 1  Madd.  308 ;  Ex  parU  Toums- 
hend,  XV.  470 ;  Tebbs  v.  Carpenter,  1  Madd.  290.  Quasre  as  to  the  general  rule 
here  stated:  Post,  Sammes  v.  Rickman,  YoL  II.  36;  Ashbumham  v.  Tlum^non, 
XIIL  402, 1  Madd.  30a    Beames  on  Costs,  152,  3,  4. 

(2)  The  student  will  observe,  that  such  a  restriction  must  be  limited  to  21  years 
after  lives  in  being. 
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ATTORNEY  GENERAL  v.  HABERDASHERS*  COM- 
PANY.  (1) 

[1791,  Mat  7.] 

Where  a  surplus  to  be  distributed  is  an  uncertain  sum,  the  Master  on^  to  re- 
port the  shares  in  aliquot  parts,  not  in  money.  The  only  way  of  administering 
a  charity  is  under  general  direction  to  trustees ;  in  case  of  misbehavior  there 
must  be  a  new  information ;  but  the  Court  will  not  keep  the  information,  and 
execute  under  it  from  time  to  time. 

The  information  was  for  establishing  a  charity  under  a  will. 
The  Company  were  the  trustees. 

Lord  Chancellor  [Tuurlow].  The  thing  to  be  distributed  is 
the  surplus  beyond  the  repdrs  and  other  charges.  The  Master 
ought  to  have  reported  the  shares  in  aliquot  parts  instead  of  moneys 
numbered ;  for  the  surplus  must  be  an  uncertain  sum.  The  differ- 
ence of  the  land  tax  which  may  one  year  be  four  shillings  in  the 
pound,  another  year  three,  may  make  a  difference  in  the  profits ;  so 
may  the  failure  of  tenants,  &.c.  therefore  it  ought  to  be  distributed 
in  aliquot  parts  to  the  proper  objects  according  to  the  directions  of 
the  testator.  As  to  the  execution  of  the  trust,  it  is  not  to  be  kept 
under  the  direction  of  the  Court,  to  be  executed  by  the  Court  from 
time  to  time,  but  is  to  be  executed  under  a  general 
[  ♦  296  ]  *  direction  to  the  trustees ;  which  is  the  only  way  of  admin- 
istering a  charity.  Then  the  first  thing  they  are  to  do,  is 
to  repair ;  which  must  be  svi  arbitrio  bonorum  virorvm.  If  the  trus- 
tees misbehave,  there  must  be  another  information  upon  the  new 
ground.  I  cannot  keep  this  information  here  for  ever.  I  know,  these 
applications  (2)  to  the  Court  are  very  expensive ;  and  for  that  rea- 
son I  want  to  get  rid  of  it  (3). 

1.  A  FULL  Statement  of  the  details  of  the  information,  filed  for  the  administzt- 
tion  of  the  charity  here  in  question,  may  be  found  in  4  Brown,  103, 113. 

2.  Where  there  is  no  suspicion  of  any  misappropriation,  it  would  only  be  a 
wastefiil  expenditure  of  the  funds  of  the  charity,  if  tne  trustees  were  anniully  to 
account  before  'the  Master ;  eveiy  proper  purpose  may  usually  be  answered,  by 
ipeserving  to  all  parties  liberty  to  apply,  as  there  may  be  occasion ;  so  that  the 
interference  of  the  Court  may  be  readily  obtained,  if  at  any  time  there  should  be 
ground  for  supposinfif  that  the  fund  has  not  been  fairly  expended.  fFiddo  v.  Colgf* 
16  Ves.  212. 

3.  Where  the  founder  of  a  charity  save  the  whole  of  a  fund,  such  as  it  was  at 
the  time,  for  the  purposes  of  his  foundation,  though  he  may  have  given  no  diiec- 
tion  as  to  the  dispossd  of  a  surplus,  subsequently  arising,  the  claims  of  his  repre- 
sentatives are  held  to  be  devested ;  and  such  surplus  wiu  be  applied  by  the  Court, 
as  nearly  as  possible,  to  the  uses  and  purposes  to  which  the  founder  meant  bis 
property  should  be  subservient  Monuy  General  v.  Coopert^  Campamfi  19  Ves. 
189.    For,  whether  the  property  be  real  or  personal,  if  a  Court  of  Equity  is  able 

ri)  4  Bro.  C.  C.  103. 

(2)  This  was  a  petition. 

(3)  In  the  Momey  General  v.  the  Goverrwrs  of  Harrow  ScAoo/,  upon  information 
against  trustees  of  a  Charity,  Lord  Hardwicke,  though  he  did  not  see  any  ground 
to  make  a  decree,  would  not  dismiss  the  informations ;  but  kept  it  on  foot  in  order 
to  have  a  hand  over  the  Trustees :  2  Ves.  551. 
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to  satisfy  itself  that  it  was  the  clear  intention  of  the  founder  of  a  charity  to  devote 
the  whole  of  his  donation,  or  subject  of  devise,  to  charitable  purposes ;  there, 
however  greatly  the  revenues  may  be  increased,  and  notwithstanding  the  spe- 
cifically described  objects  of  the  charily  may  not  be  sufficient  to  eniaust  the 
funds;  UMtomey  Gmtnd  v.  WanKOfy  15  Ves.  234;)  or  some  of  the  purposes 
intendea  may  have  become  impracticable ;  (Attorney  Genaral  v.  WkUeUyj  11  Ves. 
251 ;)  or  may,  in  their  nature,  be  contrary  to  policy ;  (Da  Casta  v.  Da  Paz,  1  Dick. 
256 ;  &  C.  Wibnot's  Notes,  34 ;  Cory  v.  Abbot,  7  Ves.  495 ;]  in  all  such  cases, 
the  Court  will  apply  the  doctrine  of  cy  prts,  and  distribute  the  surplus,  in  such 
proportions  as  it  thinks  fit,  either  amongst  the  same  objects,  or  amongst  such  other 
objects,  or  for  such  other  purposes,  as  most  nearly  approximate  to  the  views  of 
the  founder.  Attorney  General  v.  The  Mayor  of  Bristol,  2  Jac.  &  Walk.  319 ; 
Ex  parU  Jortin,  7  Ves.  340 ;  Attorney  General  v.  Hurd,  2  Cox,  365. 

4.  Lord  Commissioner  Wilson's  opinion,  as  ^ven  in  the  principal  case,  that, 
where  a  bequest  of  money  to  be  laid  out  in  land  is  void,  under  the  Mortmain  Act, 
then  the  heir  does  not  take,  is  fully  confirmed ;  if  a  combined  devise  and  bequest 
for  charitable  purposes  be  declared  void,  the  real  estate  belongs  to  the  heir  at  law, 
the  personal  to  the  next  of  kin.  Chugnnan  v.  Broton,  6  Ves.  411.  See  post,  on 
the  subject  of  void  bequests  to  charities,  the  notes  to  Grieves  v.  Case,  1  V.  548. 


CLARKE,  Ex  parte. 

[1791,  Mat  7.] 

Costs  to  committee  of  lunatic  refused,  because  he  had  not  passed  his  accounts 
regularly,  though  no  firaud. 

Committee  of  a  lunatic,  who  had  passed  his  accounts,  not  regu- 
larly, but  the  accounts  of  several  years  together,  applied  for  costs. 

Lord  Chancellor  [Thdrlow].  I  will  not  give  him  the  costs. 
If  a  committee  desires  to  have  costs,  he  must  pass  his  accounts  reg- 
ularly, as  he  ought.  It  is  of  great  importance,  that  committees 
should  know,  that  they  will  suffer  by  not  doing  it ;  therefore  to 
break  through  the  general  rule  out  of  indulgence  to  any  particular 
case  is  an  injury  to  all  the  lunatics  in  Court.  I  do  not  doubt,  that 
this  committee  acted  fisdrly,  as  is  stated ;  but  I  mean  to  pronounce, 
that  the  negligence  of  a  conmiittee  in  not  passing  his  accounts,  as 
he  ought,  is  alone  a  sufficient  reason,  upon  which  I  will  always 
refuse  him  costs  (1).  

When  the  committee  of  a  lunatic's  estate  comes  to  pass  his  accounts,  the 
Master  will  be  directed  to  charjre  him  with  interest  upon  any  sums  of  money 
which  he  appears  to  have  kept  m  his  hands  iiregularly :  see  Ex  parte  Cotton, 
1  Ves.  Jun.  156. 

(1)  Ex  parte  Cotton,  ante,  156 ;  Fletdier  v.  Dodd,  anU,  85,  and  the  note.  See 
the  General  Order,  1793,  in  Mr.  Beames's  Edition  of  Orden  in  Chanceiy,  p.  453. 
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CHUMLEY,  Ex  parte. 

[1791,  Mat  7.] 

LujfATic  is  to  have  evezy  comfort,  his  situation  and  fortune  will  admit  of  without 
any  regard  to  e3cpectant8. 

-    The  sum  appointed  for  the  maintenance  of  a  lunatic  was  350/.  a 
year ;  but  his  estate  had  been  increased  by  the  death  of  a  relation  to 

20002.  a  year. 
[  ♦  297  ]  *  Lord  Chancellor  [Thurlow].  Refer  it  to  the  Mas- 
ter to  inquire  into  his  situation,  and  what  would  be  a 
proper  maintenance.  Though  3502.  might  have  been  very  adequate 
before,  it  is  a  miserable  maintenance  for  a  man  of  2000/.  a  year, 
unless  he  is  in  chains,  or  in  such  a  state  as  to  be  incapable  oi  any 
degree  of  comfort  Next  of  kin  and  expectants  are  not  to  be  con- 
sidered ;  but  the  lunatic  is  to  have  every  comfort,  which  his  circum- 
stances will  admit  of  (1).  

1.  One  general  principle,  admitting,  perhaps,  some  possible,  but  rare,  devia- 
tions, pervades  all  orders  made  in  cases  of  lunacy ;  namely,  that  the  great  object 
in  view  of  the  administrator  of  this  jurisdiction  is,  solely  and  exclusively,  the 
interest  and  comfort  of  the  lunatic  himself;  and,  with  respect  to  the  managemeat 
of  his  estate,  the  advantage  of  the  owner :  without  looking  to  the  interests  of 
those,  who,  upon  his  death,  may  have  eventual  rights  of  succession.  Ex  parte 
Whidntadj  2  Meriv.  102;  Oxenden  v.  Lard  CromSum,  2  Yes.  Jun.  72;  Ex  parte 
Baker,  6  Ves.  8.  Where  the  income  is  narrow,  the  whole  may  be  little  enough 
for  the  lunatic's  support:  Shddon  v.  Ibrtewue  Mmdj  3  P.  Wms.  110;  and,  if 
requisite,  the  whole  funds  of  a  non  compos  may  be  invested  in  a  govenunest 
annuity  for  his  life :  Ex  parte  Stonard,  lo  Ves.  S^ :  though  it  would  be  improper 
to  make  such  an  investment  on  private  security.    Ex  parte  CaUhorpef  1  Coz,  181 

2.  This  leading  principle,  of^  considering,  in  the  administration  of  the  juris- 
diction in  lunacy,  tne  comforts  of  the  lunatic,  is  carried  so  fiur,  that,  althouj^  it 
never  can  be  the  wish  of  the  Court  that  creditors  should  be  defrauded  of  their 
just  demands,  an  order  will  not  be  made  for  payment  of  debts  of  a  lunatic  oat 
of  the  funds  in  Court,  unless  it  clearly  appear  that  a  sufficient  maintenance  will 
remain,  or  is  securely  provided,  for  the  lunatic.  Ex  parte  Hastings^  14  Yes.  183 ; 
Ex  parte  Dikes,  8  Yes.  81.  And  though  the  statute,  43  Geo.  lU.  c.  75,  enables 
the  committee  of  the  estate  of  a  non  compos  to  mortgage,  or  sell,  any  pait  of  the 
estate^  for  parent  of  the  lunatic's  debts,  as  the  Great  Seal  shall  direct ;  soch 
direction  will  it  seems  be  given  only  when  it  would  be  for  the  benefit  of  the  wn 
compos.  Ex  parte  PMUipSf  19  Yes.  124.  It  should  be  observed,  however,  that 
the  person  of  a  lunatic  can  only  be  protected  by  providing  for  the  payment  of  his 
debts ;  for  any  creditor  of  such  a  party  may  arrest  him.  Ex  parte  tbU^  Jacobs 
Rep.  161. 

(1)  Dorma^s  Case,  2  P.  Will.  262 ;  Ex  parte  Baker,  post,  voL  vL  S. 
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EARL  POWLET  v.  HERBERT. 
[1791,  Mat  12.] 

Trustee  mistaking  his  power  sold  stock  witfaoat  anthority ;  decreed  to  replace 
it  immediately ;  if  at  a  less  price,  to  invest  the  surplus  in  the  same  stock  to 
the  same  uses,  (a) 

Costs  given. 

BuAs  agmnst  a  co-trustee  of  stock  to  have  stock  replaced,  vtrhich 
Defendant  had  sold  out ;  and  with  the  produce  of  which  he  had 
purchased  land,  without  having  power  to  do  so. 

Lord  Chancellor  [Thurlow].  Here  is  a  breach  of  trust,  invol- 
untary upon  the  part  of  the  Plaintiff,  but  voluntary  on  the  part  of 
the  Defendant ;  but  it  does  not  discredit  him ;  as  he  thought  he  might 
lay  it  out  upon  land.  Therefore  the  stock  must  be  replaced ;  and  it 
must  be  in  a  such  a  manner,  that  he  cannot  get  any  money  by  the 
transaction.  He  must  do  it  quatnprimum ;  for  the  Plaintiff  is  in 
danger  all  this  time ;  and  he  must  pay  the  costs  (1). 

The  Lord  Chancellor  at  first  thought,  that  he  must  have  the 
Master's  Report,  before  he  could  make  the  proper  order  upon  the 
Defendant ;  as  he  could  not  make  an  hypothetical  order ;  but  after- 
wards his  Lordship  said,  he  thought,  he  might  order  Defendant  to 
replace  the  stock ;  and  if  for  a  sum  less  than  that,  for  which  he  sold, 
to  invest  the  surplus  in  the  same  stock  for  the  same  uses. 

If  a  trustee  sells  out  trust  stock,  the  cuhd  qut  tnut  has  the  option,  either  to 
have  the  stock  replaced,  or  to  take  the  money  pioducedby  the  sale,  with  interest : 
Fontd  v.  Elweay  4  Yes.  497 ;  JPiefy  v.  Staoej  4  Yes.  622 :  and  if  a  larger  profit 
than  legal  interest  has  been  made  by  such  unauthorized  use  of  the  monesf,  the 
cahd  que  inut  will  be  entitled  to  the  whole  of  such  profits.  Pocock  v.  JUdingtonf 
5  Yes.  799;  JSr  parU  Shakahqfl,  3  Brown,  197. 


FORSIGHT  V.  GRANT.  {  *298  ] 

[1791,  Mat  la] 

Wife  entitled  imder  bond  by  the  husband  upon  the  marriage  to  a  sum  payable 
three  months  after  his  death  for  her  for  life,  then  for  the  children,  if  none,  for 
her  absolutely :  by  will  he  gave  all  real  and  personal  estate  he  then  ha^  or 

!*•  might  die  possessed  of  upon  trust  to  pay  her  the  rents  and  interest  for  life,  then 
the  whole  equally  to  the  children,  if  none,  over,  and  revoked  all  former  settle- 
ments and  wills.    There  were  no  children.    Widow  entitled  to  both. 

William  Grant  in  1761  entered  into  a  bond  for  himself,  his 
heirs,  executors,  and  administrators,  to  pay  2000/.  within  three 


iti 


See  Pridt  v.  Ihoka,  2  Beav.  430. 

Beames  on  Costs,  155 ;  jwit,  Cqffrey  v.  Darby^  vol.  iv.  488,  and  the  note  in 
page4»7. 
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months  after  his  death  upon  trust  for  Gratiana,  his  intended  wife  for 
life ;  then  for  her  children  lawfully  begotten  by  him ;  if  no  children, 
then  for  the  wife  absolutely.  The  marriage  took  place.  The  husband 
afterwards  gave  by  will  dl  his  real  and  personal  estate,  <^  which  I 
now  have,  or  may  die  possessed  of  at  the  time  of  my  death,"  upon 
trust  to  pay  the  rents  and  interest  of  the  whole  to  his  wife  for  life ; 
then  to  divide  all,  both  real  and  personal,  among  the  children  equally, 
share  and  share  alike ;  in  case  of  the  death  of  any  without  leaving 
issue  his  or  her  share  to  be  divided  equally  among  the  survivors ; 
and,  in  case  of  the  death  of  all  without  leaving  issue,  to  the  Plain- 
tiffs ;  ^^  and  I  hereby  revoke  all  former  settlements  and  wills  made 
by  me."  The  husband  died ;  and  there  was  no  issue.  The  devisees 
over  brought  the  bill  against  the  trustees  for  an  account,  &c.  and 
the  only  question  was,  whether  the  widow  was  entitled  to  the 
benefit  of  the  bond,  and  also  under  the  will ;  or  whether  it  was  not 
a  case  of  election. 

Solicitor  General,  [Sir  John  Scott,]  for  Plaintiffs.  Unless  some 
expression  in  the  will  can  be  pointed  out  to  put  the  widow  to  her 
election,  this  cannot  be  considered  as  a  satisfaction.  Under  the 
deed  she  is  entitled  to  a  principal  sum  within  three  months  after  her 
husband's  death :  under  the  will  only  to  the  rents  and  interest  during 
life ;  and  therefore  they  are  provisions  of  a  different  nature.  But 
this  will  shows  such  intention  ;  for  the  words  describe  not  only  all 
the  property  he  had  when  he  made  his  will,  and  before  the  2OO01 
could  be  taken  out  of  it,  but  also  all,  he  should  have  at  his  death ; 
out  of  which  of  course  this  sum  could  not  be  taken ;  not  being  pay- 
able till  three  months  after.  He  expressly  revokes  all  settlements 
made  by  him ;  and  he  never  made  any  except  by  this  bond. 

Lord  Chancellor  [Thvrlow]  without  hearing  the  Defendants 
said,  there  was  nothing  in  it ;  and  held  the  widow  entitled  to  both  (1). 

See  post,  note  3,  to  fftZbon  v.  PiggoU,  2  V.  351. 

(1)  See  the  cases  upon  satisfaction  collected  and  distinguished  in  Mr.  Sandex8*8 
note  to  Bdhuisv.  Uthwatt,  1  Atk.  427;  BaughY.  Bead,  ante,  fiST-^  pod,  Riduardwi 
V.  ElpUnsUmt,  voL  iL  463 ;  Cowik  v.  Stratton^  Totson  v.  CoUins^  iv.  391, 483,  and 
the  notes,  anit,  in  pages  112, 259. 
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BOYLE  V.  BISHOP  OF   PETERBOROUGH. 
[1791,  Mat  13, 17 S.  C.  3  Bro.  C.  C.  24a] 

Devise  of  pereonal  estate  for  life,  then  among  all  children  of  devisee  in  such 
shares  and  manner,  for  such  interests,  with  such  survivorship,  and  to  vest  at 
such  time,  as  devisee  for  life  should  by  deed  or  will  appoint:  in  default  of 
appointment  of  the  whole  or  part,  equally,  if  but  one,  to  that  one,  payable  at 
twenty-one;  nevertheless  the  shares  of  any  attaining  twenty -one  in  life  oif 
devisee  for  life  to  be  vested ;  but  payment  to  be  postponed  till  her  death :  that 
clause,  vesting  an  interest  at  twenty-one,  held  to  relate  only  to  the  case  of  de- 
fault of  appointment ;  and  one  of  two  children  being  dead  without  issue  after 
twenty-one,  and  without  receiving  any  share,  that  curcumstance  will  not  pre- 
vent an  appointment  of  the  whole  fund  to  the  survivor,  (a)  ^n  illusory  share 
may  be  accounted  for  by  circumstances.  Trustee  to  appoint  cannot  appropri- 
ate part  of  the  sum  appointed  to  himself;  but  may  recal  it  into  the  origmal 
fund. 

Fund  given  to  A.  for  life  with  power  of  appointment  during  life,  and  afler  death, 
for  want  of  appointment,  over ;  not  a  vested  interest  till  after  death  of  tenant 
for  life,  the  power  subsisting  upon  it,  (b)  [p.  309.] 

In  1776  after  the  marriage  of  Robert  Boyle  Walsingham,  5000Z.  to 
which  Charlotte  Boyle  Walsingham  his  wife  was  entitled  under  her 
mother's  settlement,  was  vested  in  trustees  upon  trust  for  the  hus- 
band for  life,  then  for  the  wife  for  life,  and  after  the  decease  of  the 
survivor  for  all  and  every  the  child  and  children  of  the  marriage  in 
such  shares  and  pr6portions,  and  in  such  manner  and  form,  and  to 
vest  at  such  time,  as  the  husband  and  wife  or  the  survivor  should  by 
any  deed  or  deeds,  writing  or  writings,  signed  by  two  credible  wit- 
nesses, or  by  will,  direct,  limits  or  appoint ;  and  in  default  of  appoint- 
ment, and  as  to  so  much  as  should  remain  unappointed,  to  all  equally, 
to  vest  in  the  sons  at  21,  in  the  daughters  at  21  or  marriage,  subject 
to  the  interest  of  the  husband  and  wife  for  their  lives.  By  the  will 
of  Lady  Kildare  two  other  sums,  namely,  4000  and  8000Z.  were 
vested  in  trustees  for  the  same  uses,  and  subject  to  the  same  power 
of  appointment. 

(a)  A  wife  having  four  children  by  her  first  husband,  and  three  by  her  second, 
and  having  power  to  appoint  a  fund  amongst  the  former  only,  appointed  it  amongst 
all  her  children  equaUy,  and  declared  that  if  her  children  by  her  first  husband 
should  refuse  to  share  ue  fund  with  her  other  children,  the  whole  fund  should  go 
to  her  youngest  child  by  her  first  husband.  It  was  held,  that  the  appointment  was 
not  wholly  void,  but  the  first  class  of  children  took  each  one  seventh  of  the  fund 
under  it,  and  the  other  shares  went  to  them,  as  in  default  of  appointment.  SadUr 
V.  PraU^  5  Sim.  632.  The  general  rule  seems  to  be,  that  the  exercise  of  a  power 
in  favor  of  a  dass  of  penonsy  as  children,  &c.  is  for  the  benefit  of  those  livmg  at 
the  time  of  the  appointment  ^udham  v.  SmUh,  4  Russell,  318.  See  also  Hew- 
iU  V.  Dacre,  2  Keen,  623 ;  Kcanof  v.  Jones^  id.  756 :  GmihwaU  v.  12o&truon,  2 
Sim.  43.  In  construing  powers,  the  end  and  design  of  the  parties,  and  the  sub- 
stantial rather  than  the  literal  execution  of  them,  are  to  govern.  WUson  v.  TVoupy 
7  Johns.  Ch.  32 ;  iS*.  C.  2  Cowen,  195 ;  Of^ood  v.  fhir3din,  2  Johns.  Ch.  1 ;  &  V. 
14  Johns.  527.    See  also  post,  note  (a)  to  Bridow  v.  Wankj  2  V.  336. 

(b)  A  gift  of  personal  estate  to  the  wife,  for  life,  with  a  direction  that  afler  her 
deatn,  one  moiety  thereof  shaU  be  at  her  entire  disposal,  either  by  will  or  other- 
wise, amounts  only  to  an  estate  for  life,  with  a  power  of  appointment    Reith  v. 

Seymowy  4  Russ.  263.     Ward  v. ,  4  Kent,  Comm.  319,  and  cases  cited ; 

Jaduon  v.  AoHiw,  16  Johns.  588.    In  the  case  of  Flwtiuim,  11  Serg.  &  R.  16. 
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In  1770  Lady  Frances  Coningsby  devised  all  the  residue  of  her 
personal  estate  upon  trust  to  permit  her  daughter  Churlotte  Boyle 
Walsingham  to  receive  the  dividends  and  interest  during  her  life  for 
her  separate  use ;  and  immediately  after  her  decease  to  transfer  the 
whole  residue  to  and  among  all  and  every  the  child  and  children  of 
her  said  daughter,  if  more  than  one,  in  such  shares  and  proportions, 
and  in  such  manner,  for  such  interests,  with  such  benefit  of  survivor- 
ship, and  to  vest  at  such  time,  as  her  daughter  should  by  any  deed 
or  deeds,  writing  or  writings,  signed  by  two  credible  witnesses,  or 
by  her  last  will  and  testament,  notwithstanding  any  present  or  future 
coverture,  direct,  limit,  or  appoint :  and  in  default  of  appointment, 
and  as  to  so  much  as  should  remain  unappointed,  upon  trust  for  all 
and  every  the  children  of  her  said  daughter,  if  more  than  one,  in 
equal  shares  payable  at  21,  the  shares  of  any  dying  under  that  age 
to  go  to  the  survivors ;  if  but  one,  then  for  such  only  child,  payable 
at  21 ;  nevertheless,  if  any  of  the  children  of  her  daughter  should 
attain  21  in  the  Hfe  of  their  mother,  the  shares  of  those  so 
[  *300  ]  attaining  that  age  were  to  be  considered  as  vested  *  inter- 
ests, and  transmissible  to  their  executors ;  but  payment  to 
be  postponed  till  after  the  decease  of  their  mother.  Lady  Frances 
Coningsby  died  in  1781  leaving  her  daughter  Mrs.  Walsingham  a 
widow  with  two  infieuit  children,  Richard  O'Brien  Boyle  and  Miss 
Boyle.  In  May,  1783,  Mr.  Walsmgham  being  dead  without  having 
executed  his  power,  Mrs.  Walsingham  by  deed  poll  reciting  her 
power  under  Lady  Frances  Coningsby's  will,  and  properly  executed 
according  to  it,  gave  to  her  son  4500Z.  stock,  part  of  the  fund  be- 
queathed by  that  will,  for  the  purp6se  of  advancing  him  in  the  army ; 
with  a  proviso,  that  nothing  therein  should  extend  to  annul  her  power 
of  appointment  as  to  the  remaining  part  of  that  fund ;  and  also  that, 
if  she  should  die  without  making  any  appointment  of  the  remaining 
part,  that  stock  so  given  to  her  son  should  be  accepted  by  him  as  a 
part  of  his  share  of  that  fund.  The  sale  of  that  stock  produced 
about  3800Z.  which  was  applied  to  the  purchase  of  a  commission  in 
the  army  for  the  son  ;  and  by  deed  poll  in  August,  1783,  in  which 
year  the  son  came  of  age,  he  declared,  tfiat  it  was  applied  in  part  of 
his  share  in  the  fund  bequeathed  by  Lady  Frances  Coningsby  in  case 
of  no  future  appointment.  By  a  subsequent  deed  it  was  declared, 
that  it  had  been  recollected,  that  though  the  whole  sum,  arising  from 
the  sale  of  the  stock  appointed  for  the  son,  was  in  the  first  instance 
applied  for  his  promotion,  it  was  so  applied  under  a  condition,  that 
the  money  arising  from  the  sale  of  his  former  conunission  should  be 
applied  to  replacing,  as  &r  as  it  would  go,  the  stock  sold.  That 
sum  amounting  to  817/.  was  accordingly  so  applied,  and  made  part 
of  the  securities ;  consequendy  the  sum  advanced  to  the  son  was  re- 
duced to  3000Z.  Richard  O'Brien  Boyle  died  before  any  other  ap- 
pointment, leaving  a  will,  by  which,  reciting  that  he  was  entitled  to 
a  real  estate  in  Essex,  and  to  the  reversion  of  one  moiety  at  least  of 
the  residue  of  his  grandmotlier's  personal  estate  after  the  death  of  his 
motlier,  he  devised  the  real  estate  and  the  reversionary  share  of  that 
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personal  fund  to  his  executors  upon  trust  to  sell  the  real,  and  to  pay 
his  debts  with  the  produce ;  and,  if  that  was  not  sufficient,  to  apply 
so  much  of  the  personal  as  would  make  up  the  deficiency.  He  then 
directed  them  to  discharge  a  particular  debt  of  500  guineas,  and  gave 
several  legacies ;  and  then  gave  the  rest  to  them  in  trust  to  pay  the 
interest  to  his  sister  for  her  separate  use,  till  she  should  have  a  child 
or  children  who  should  attain  21 ;  the  principal  equally  to  be  di- 
vided among  all  her  children,  payable  at  21,  or  within  six 
*  months  after ;  but  his  sister  to  enjoy  their  shares  during  [  *  301  ] 
their  respective  minorities ;  and  if  she  should  die  without 
leaving  issue  living  at  the  time  of  her  death,  then  for  Lord  Shannon 
absolutely.  He  also  devised  a  real  estate  in  Ireland  in  trust  for  his 
sister  and  her  children,  remainder  to  Lord  Shannon.  In  1789  Mrs. 
Walsingham  by  deed  poll  reciting  the  death  of  her  son  without  issue, 
leaving  his  sister  surviving  him,  then  under  age,  and  an  only  child ; 
and  reciting  her  desire  to  execute  her  power  in  favor  of  her  daughter 
and  such  other  issue,  as  she  might  afterwards  have ;  appointed  the 
trustees  to  be  possessed  of  a  fund  of  60,0712.  and  all  the  other  secu- 
rities, over  which  she  had  a  power  of  appointment,  except  a  fund  of 
10,0002.  upon  trust,  subject  to  the  interest  to  herself  for  life,  for  Miss 
Boyle  and  all  other  children,  she  might  afterwards  have,  according  to 
her  appointment  by  deed  with  or  without  power  of  revocation,  or  by 
wiD ;  and  in  default  of  such  appointment,  in  trust  for  Miss  Boyle, 
her  executors,  administrators,  and  assigns,  to  be  vested  in  her  sub- 
ject to  the  appointment,  or,  in  default  of  appointment,  from  the  exe- 
cution of  that  deed ;  provided,  that  nothing  in  it  should  extend  to 
make  void  her  power  of  appointment  over  the  part  remaining  unap- 
pointed.  Soon  after  in  the  same  year  she  appointed  the  remaining 
10,0002.  in  the  same  manner.  In  1790  Mrs.  Walsingham  died, 
leaving  Miss  Boyle  her  only  child  and  sole  executrix. 

Miss  Boyle  brought  the  bill,  to  have  the  benefit  of  these  appoint- 
ments by  her  mother,  against  the  trustees,  who  refused  to  transfer 
on  account  of  the  claims  of  the  executors  of  her  brother  under  his 
will.  There  were  three  questions :  1st,  whether  Mrs.  Walsingham's 
power  of  appointment  was  not  gone  by  the  death  of  her  son,  and 
consequently  whether  the  subsequent  appointments  were  not  void : 
2dly,  whether  any  interest  vested  in  the  son  at  21 ;  and  to  what 
extent :  3dly,  whether  the  appomtment  to  the  son  was  not  illusory. 
Solicitor  General,  [Sif  John  Scott\y  Mr.  Mitfordy  and  Mr.  Kingy 
for  Plaintiff.  As  to  the  will  of  Lady  Coningsby,  the  declaration, 
that  the  shares  shall  vest  at  21,  only  applies  to  the  case  of  no 
appointment,  or  an  incomplete  appointment.  After  the  appoint- 
ment to  the  son  Mrs.  Walsingham  had  by  the  power,  she  reserved 
to  herself  over  the  remainder,  precisely  the  same  power  over  that, 
as  she  had  before  over  the  whole ;  which  power  continued  after  her 
son's  death.  A  share  was  given  to  him  in  his  life ;  and, 
if  not,  it  cannot  be  contended,  that  if  she  had,  *  while  [  *  302  ] 
both  were  living,  a  power  of  executing  this  appointment, 
if  she  had  thought  proper,  by  giving  to  them  in  moieties,  the  whole 
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to  go  to  the  sunriTor  if  either  should  die  without  issue,  which  power 
in  her  cannot  be  disputed,  the  accident  of  her  son's  death,  before 
she  made  the  appointment,  could  prevent  her  from  making  such 
an  appointment,  as  would  have  the  same  effect,  as  that  appointment 
would  have  had  in  that  event.  The  will  gave  the  residue  of  the 
personal  to  the  children  of  Mrs.  Walsingham  after  her  death  in 
two  forms ;  one  by  her  appointment  under  her  power ;  the  other 
by  the  will ;  which  was  only  to  take  place  in  default  of  appoint- 
ment. The  appointments  made  will  carry  the  whole  prc^rty  to 
the  Plaintiff,  unless  one  of  these  two  things  can  be  maintained ; 
that,  her  son  being  dead,  there  was  an  end  of  her  power,  and  she 
could  not  afterwards  appoint ;  or  that  the  appointments  made  ought 
to  be  set  aside  in  equity  as  an  improper  execution  of  her  power. 
There  is  no  doubt,  that  a  person  having  such  a  power  may  execute 
it  notwithstanding  the  death  of  one  of  the  objects ;  that  is  consistent 
with  reason  ;  for  otherwise  if  a  child  was  bom,  and  Uved  a  moment, 
the  power  would  be  gone,  which  could  not  be  the  intention :  so,  if 
one  of  ten  children  died,  it  could  not  be  executed  for  the  other 
nine.  But  this  has  also  been  determined.  In  Maddison  v.  Andrew, 
1  Ves.  57,  Lord  Hardwicke  held  it  clear,  that  death  of  one  party 
did  not  affect  the  execution  of  the  power  as  to  the  rest.  If  by  the 
death  of  one  of  the  objects  such  a  power  had  been  considered  as 
gone,  this  would  have  been  often  a  question.  In  Duke  of  Marl- 
borough V.  Lord  Godolphin  2  Ves.  61,  where  some  of  the  objects 
of  a  power  of  appointment  had  died,  an  appointment  in  favor  of 
those  living  was  held  good.  Then  the  question  is,  whether  this 
power  was  improperly  exercised.  Courts  of  Equity  will  prevent 
such  an  appointment,  as  does  not  comply  with  the  intention  of  the 
author  of  the  power,  though  it  may  be  a  literal  performance,  but 
this  has  been  both  literally  and  substantially  performed.  She  has 
done  just  what  the  testatrix  intended,  she  should  have  power  to  do ; 
viz.  "  among  her  children  in  such  shares,  with  such  benefit  of  sur- 
vivorship and  accruer  of  interest  as  she  should  think  proper."    She 

might  have  limited  it  to  one  for  life  with  benefit  of 
[*303]  survivorship;    *and   had   power  to    modify  it,  as   she 

pleased,  if  fairly ;  and  if  she  distributed  the  whole  among 
all  the  children.  When  she  made  the  first  appointment  for  her 
daughter,  her  son  was  dead  without  issue,  and  unmarried ;  there- 
fore no  object  of  provision  for  him  remained ;  and  without  doubt 
this  appointment  was  good  independent  of  the  doubt  arising  from 
his  death.  Her  second  appointment  was  to  the  Plaintiff,  and  to 
any  other  children  she  might  have ;  and  if  none,  to  the  Plaintiff 
absolutely. 

Lord  Chancellor  [Thurlow].  Could  she  under  this  power 
make  an  appointment  for  children,  before  they  were  bom  ? 

For  Plaintiff.  Yes ;  otherwise  no  appointment  could  be  made 
to  cover  the  whole  fund ;  for  in  contemplation  of  law  she  should 
have  children  at  any  time.  Her  discretion  was  very  extensive: 
under  the  express  words  she  might  appoint  with  such  benefit  of 
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survivorehipy  and  to  vest  at  such  time,  as  she  should  think  proper. 
Though  the  son  was  above  21,  when  he  died,  and  in  case  of  no 
farther  appointment,  or  an  incomplete  appointment,  his  representa- 
tives would  have  had  a  claim  by  the  will,  yet,  as  she  has  appointed, 
they  have  not  Suppose,  she  had  limited  a  moiety  to  each  when 
living,  and,  if  either  die  without  issue,  the  whole  to  the  survivor ; 
that  would  have  been  clearly  within  her  power,  expressed  by  die 
words  <'  benefit  of  survivorship."  As  to  the  property  under  the 
aettlement,  no  appointment  of  any  part  of  that  was  made  for  the 
son ;  and  the  words  are  not  quite  so  extensive,  but  generally  '<  in 
such  shares  and  proportions,  manner  and  form,  and  to  vest  at  such 
time,"  &c.  but  the  words  "  with  such  benefit  of  survivorship"  are 
omitted.  That  under  the  circumstances  makes  no  difference ;  but 
it  must  depend  on  the  same  principle.  The  power  being  to  appoint 
by  deed  or  will,  it  must  have  been  always  considered  as  within  the 
object  of  the  settlement  to  retain  the  power  during  the  whole  Ufe 
of  the  person  to  make  the  appointment;  and  the  circiunstances 
of  the  objects  of  the  power  must  be  considered  with  reference  to 
the  time,  when  it  was  to  take  effect :  Chadtvick  v.  DoUman,  2 
Vem.  528,  power  of  appointment  to  younger  children ;  the 
second  son,  having  received  *the  benefit  of  it,  afterwards  [  *304  ] 
became  the  eldest ;  the  Court  thought,  he  had  only  a  defea- 
sible interest ;  and  cut  him  out  of  the  benefit  of  the  rest ;  which  shows, 
the  time  to  judge  of  the  real  effect  must  be  with  reference  to  the  cir- 
cumstances, when  the  appointment  is  to  take  place.  Here  she  had 
her  whole  life  to  execute  it  in ;  therefore  a  single  child  answered  the 
description  in  the  power,  namely,  "  all  and  every  child."  It  is  clear, 
that  under  this  instrument  as  well  as  under  the  will  that  part,  vesting 
the  interest  at  21,  could  not  take  effect  unless  in  case  of  no  appoint- 
ment or  an  incomplete  appointment.  She  might  have  made  the 
same  appointment  under  the  settlement  as  under  the  will ;  for  the 
words  <^ in  such  shares  and  manner  and  at  such  time"  would  have 
been  answered  by  giving  the  son  alife  estate,  or  part  of  the  capital ; 
and  either  would  be  sufficient,  if  not  illusory :  so  she  might  have  ap- 
pointed a  sum  for  her  daughter  while  living ;  and  have  left  the  rest 
to  go  equally.  In  Alexander  v.  Alexander,  2  Ves.  640,  Sir  Thomas 
Clarke  entered  fully  into  the  effect  of  this  sort  of  power.  The 
question  was  upon  limited  interests  being  given  to  some  of  the 
children;  and  the  Court  considered,  that  where  the  object  was 
clearly  to  give  a  discretionary  power  of  appointment,  it  extends  to 
giving  limited  interests  at  any  time ;  which  is  not  illusory.  Upon 
Sie  authority  of  that  case  and  the  words  of  this  power  Mrs.  Wal- 
singham  had  a  power  to  limit,  as  <she  thought  fit.  If  she  had  by 
will  appointed  to  them  in  moieties,  and  if  either  should  die  without 
issue  the  whole  to  the  survivor,  if  one  had  died  in  her  life,  still  it 
would  have  done,  though  her  will  could  not  take  effect  till  her  death. 
Upon  the  death  of  her  son  the  only  proper  object  of  her  bounty 
was  her  daughter ;  and  if  she  could  have  made  such  an  appoint- 
ment, as  would  in  the  event  have  given  the  whole  to  her  daughter. 
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there  is  no  reason  for  saying,  such  an  appointment,  as  she  has  made, 
is  void,  because  a  person,  who  is  dead  and  no  longer  an  object,  was 
the  person,  who  if  living  could  have  disputed  it 

Attorney  Generaly  [Sir  A.  Macdonald]^  for  Lord  Mulgrave,  Lord 
Fitzgibbon,  and  Mr.  Phipps,  executors  of  Richard  O'Brien  Boyle. 
The  clause,  which  vests  the  interest  at  21,  is  different  from  that, 
which  precedes  it ;  which  looks  only  to  the  case  of  no  appointment, 
or  an  incomplete  appointment ;  but  the  latter  respects  the  whole ; 
and  directs,  that  it  shall  vest  even  in  the  life  of  the  mother,  and  be 
transmissible,  even  if  they  die  before  her.  The  testatrix  seems  to 
have  intended  to  put  it  out  of  the  power  of  Mrs.  Walsingham  to 
defeat  entirely  any  of  her  children ;  for  suppose,  there  had  been 
five  or  six  children,  and  three  or  four  had  died  in  her  life, 
[  *305  ]  *can  it  be  said,  she  could  have  appointed  the  whole  to 
the  survivors,  when  that  clause  is  imperative  upon  her  to 
appoint  a  transmissible  interest  at  21  ? 

Lord  Chancellor  [Thurlow].  Could  an  appointment  to  the 
executors  of  a  dead  child  be  a  good  appointment  ? 

For  the  Executors.  I  conceive,  the  will  has  vested  in  the  children 
at  21  an  uncertain  sum ;  and  the  whole  power  remaining  to  her  is 
only  to  fix  the  proportions ;  and  when  they  are  named  the  appoint- 
ment has'  relation. 

Lord  Chancellor.  Upon  that  hypothesis  I  ask  the  question. 
Would  an  interest  appointed  to  the  personal  estate  or  representa- 
tive of  a  dead  child  have  operated  as  an  appointment  ?  I  take  it 
not  without  special  words ;  but  I  do  not  speak  positively,  as  I  have 
not  looked  into  the  cases  upon  it. 

For  the  Executors.  In  Maddison  v.  Andrew  an  attempt  to  ap- 
point to  a  deceased  child  was  made ;  and  it  was  not  over-ruled  upon 
the  impossibiUty  of  doing  it,  but  because  it  was  an  appointment  by 
the  mother  to  herself  under  pretence  of  appointing  to  a  deceased 
child.  It  must  be  admitted,  that  under  a  general  power  there  can- 
not be  an  appointment  to  the  representatives  of  a  dead  child. 

Lord  Chancellor.  But  on  appointment  of  the  whole  to  the 
surviving  children  would  be  good. 

For  the  Executors.  Yes :  and  it  is  upon  the  special  words  here, 
that  my  ai^ument  is  founded.  The  testatrix  clearly  intended,  that 
something  should  be  given  to  the  children,  who  should  attain  21 
in  the  life  of  their  motilier ;  who  might  have  given,  what  she  chose 
to  fix,  to  their  representatives ;  and  therefore  the  Court  may. 
[  *  306  ]  In  cases  of  a  general  power  of  appointment,  where  *there 
is  no  such  direction  as  in  this  case,  it  is  not  presumed,  that 
the  author  of  the  power  looked  farther  than  to  the  very  children ; 
but  if  the  power  fixes  the  time,  when  the  representatives  may  be 
looked  to,  there  is  no  reason  why  it  should  not  take  effect ;  and 
here  it  is  particularly  marked  by  postponing  the  payment  till  the 
death  of  the  mother.  There  is  no  objection  to  the  direction  in  the 
will,  that  it  shall  vest  at  21,  yet  that  the  mother  shall  have  the  bene- 
fit of  it  during  her  Ufe ;  therefore,  if  this  passage  resumes  the  con- 
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sidemtion  of  the  disposition  of  the  whole  residncy  and  does  not  re- 
late only  to  the  case  of  an  incomplete  appointment,  or  none,  such 
interest  vested  in  him,  as  he  according  to  the  rules  of  the  Court  was 
entided  to ;  and  is  transmissible  to  his  representatives ;  and  will  pass 
by  his  will.  As  to  the  50002.  under  the  settlement ;  if  Mrs.  Wal- 
aingham's  appointment  by  deed  is  good  as  to  that,  it  is  a  contradic- 
tion to  the  engagement  in  the  setdement ;  which  says  ^<  among  all 
and  every  the  cluldren  of  the  marriage ;"  therefore  a  claim  remains 
to  the  representatives  of  the  deceased  son.  As  to  the  appointment 
to  the  son  ;  the  condition  is  inconsistent  with  what  the  mother  pur- 
pcvted  to  do.  It  was  a  condition^  that  she  should  recal  that  sum  of 
8172.  The  first  instrument  was  clear  of  any  condition  of  that  sort ; 
it  did  not  appear,  at  least  not  in  writing, -to  have  made  any  part  of 
that  execution  ;  but  is  recited  in  a  subsequent  instrument.  The 
mother,  having  by  the  original  instrument  executed  her  power  to 
the  extent  of  a  certain  sum,  could  not  recal  any  part  of  it.  The 
fond  is  between  70,0002.  and  80,0002.  So  small  a  share,  as  was  ad- 
vanced to  him,  has  always  been  looked  upon  as  illusory  with  regard 
to  so  laige  a  property.  It  would  be  so,  if  he  had  lived :  and  if  so, 
his  representatives  are  entided  to  what  he  would  have  been  entitled  to. 

Mr.  Hardinge  and  Mr.  HoUistf  for  Lord  Shannon,  claiming  in  re- 
mainder under  the  will  of  Richard  O'Brien  Boyle. 

First :  if  Mrs.  Waking^iam  had  a  power  of  appointment  after  her 
son's  death,  whiqh  I  deny,  it  must  have  reference  to  the  idea  of  a 
distribution  as  between  two  living  children ;  and  what  in  that  view 
she  has  done  is  illusory.  Secondly  :  all  power  of  appointment  was 
gone  after  the  death  of  the  son :  or,  in  other  words,  there  accrued 
to  him  at  21  a  vested  interest  in  a  moiety  of  the  unappointed  resi- 
due, subject  only  to  a  reasonable  appointment  to  be  made 
by  his  mother  in  his  life ;  but  alwolute,  *in  case  of  his  [  *307  ] 
death  before  any  appointment.  Both  these  points  depend 
upon  the  sound  construction  of  the  clause,  by  which,  I  say,  an  interest 
vested  in  him.  That  clause  has  no  special  reference  to  the  case  of 
no  appointment  or  an  incomplete  appointment ;  but  refers  to  her 
living  after  an  interest  vestied  with  a  power  of  appointment  between 
the  two  children.  The  clause  in  case  of  no  appointment  or  an  in- 
complete appcMntment  assumes  her  death  first;  for  before  that  it 
could  not  be  known ;  and  gives  the  residue  equally,  &c. ;  the  next 
clause,  vesting  an  interest,  assumes  her  right  of  appointment  over  an 
interest  vested,  but  subject  to  her  discretion  as  to  the  amount.  The 
reasons  for  saying,  this  is  not  with  reference  to  her  death  vrithout 
appointment  are  these ;  first,  that  very  event  of  her  dying  without 
appointment  is  provided  for  diflerently  by  the  direction,  that  in  that 
event  it  shall  be  payable  at  21,  not  vested  only :  secondly,  that  vest- 
ed interest  might  continue  in  that  shape  till  her  death,  and  conse- 
quendy  while  her  power  might  be  executed.  The  consequence  of 
this  construction  is  this ;  if  the  appointment  of  the  residue  is  good 
after  the  death  of  the  son,  still  it  must  be  founded  upon  the  idea  of 
a  discretion  as  between   two  living   objects ;    and   if  this  would 

VOL.  I.  w 
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have  been  illosory  before  his  death,  it  does  not  lose  that  mark  by 
the  accident  of  his  death  without  issue.  What  she  gave  to  him  wu 
not  more  than  a  nineteenth  part.  In  Wall  v.  Thurbame,  1  Veni. 
355,  a  case  of  Cragrave  v.  Perrost  (1)  is  quoted,  where  the  ques- 
tion was  upon  the  illusory  appointment.  The  ri^t  of  appointment 
was  between  children ;  one  received  lOOl.  professedly  under  the 
power  ;  the  other  received  10002.  the  Court  held  upon  the  mere  dis- 
parity of  the  sums,  that  it  was  illusory :  and  Lord  Hardwicke  in 
Maddison  v.  Andrew  adopts  this  case,  as  having  determined  it ;  and 
there  it  was  an  eleventh  share.  It#is  said,  that  what  was  given  to 
the  son  was  right ;  and  also  what  was  given  to  the  daughter ;  be- 
cause then  no  other  object  remained.  What  was  given  to  the  son 
was  right,  as  fiir  as  it  went ;  but  it  is  not  fair  to  consider  it  accord- 
ing to  the  existing  circumstances  at  the  moment ;  but  what  is  fair 
and  just  between  two  living  objects.  A  power  of  appointment  is  a 
discretion  operating,  as  it  has  been  said  (2),  as  distrust  upon  the 
children,  and  for  the  purpose  of  insuring  their  obedience.  It  may 
be  a  case  of  ten  children ;  and  one  dies  after  a  vested  right 
[  *308  ]  accrues,  or  nine*  die;  how  can  it  be  conceived,  that  a 
gift  of  the  whole  can  be  considered  as  a  fair  appointment. 

Lord  Chancellor  [Thublow].  When  you  speak  of  a  vested  in- 
terest, what  do  you  say.is  the  amount? 

For  Lord  Shannon,  It  is  uncertain  in  point  of  quantum.  One 
great  difficulty  is  thi^:  suppose,  no  appointment  had  been  made, 
while  both  the  objects  were  in  esse ;  what  is  to  be  done  by  a  parent 
wishing  to  execute  honestly  ?  Is  it  the  law  of  this  Court,  that  sonoe- 
thing  must  be  given  to  the  dead  child  ?  That  would  be  absurd ;  for 
if  ten  or  twenty  years  had  elapsed,  the  Court  must  consider  what 
was  the  situation  of  the  child  so  many  years  ago.  The  power  was 
absolutely  gone,  the  instant  one  died.  There  is  no  power  in  the  pa- 
rent to  give  to  the  executors  of  a  dead  child ;  for  the  objects  are  cer- 
tainly the  children.  Maddison  v.  Andrew  proves  too  much,  and  dif- 
fers from  this :  there  it  was  the  same,  as  if  the  child  had  never  ex- 
isted. In  the  DvJce  of  Marlborough  v.  Lord  Godolphinj  besides  that 
there  was  no  vested  interest,  there  was  in  that  case  the  word  "  such  f 
which  clearly  distinguishes  it  from  this  case.  Upon  the  doctrine  of 
the  Court  in  Alexander  v.  Alexander  the  condition  was  void ;  and 
the  sum  repaid  by  the  son  was  paid  in  his  own  wrong.  Pawktr. 
Pawlet,  I  Wils.  224,  a  father  had  a  power  to  appoint  to  younger 
children,  as  he  should  think  fit,  30,000/. ;  he  appointed  29,900/.  to 
one,  subject  to  the  devises  in  his  will^  and  100/.  among  the  rest; 
this  was  held  void  as  an  appointment  on  account  of  the  restriction, 
being  to  be  raised  at  all  events. 

Solicitor  General  in  reply  was  stopped  by  the  Court. 

Lord  Chancellob.  There  is  no  case,  Uiat  I  recollect,  like  this 
in  point  of  circumstances.     There  are  two  questions.   First  consider, 


s 
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what  would  be  the  operation  of  such  a  power  without  the  special 
words  here.  The  great  difficulty  is  to  settle,  what  the  law  would 
be  where  there  is  no  such  peculiarity  of  an  interest  vested  in  the  life 
of  tenant  for  life.  It  strikes  me,  that  if  a  sum  is  given  to  be  enjoyed 
by  A.  for  life,  with  power  of  appointment  during  Ufe,  and 
after  his  death  for  want  of  appointment  to  be  *  enjoyed  by  [  *  309  ] 
five  persons,  naming  them,  it  is  not  a  vested  interest  in 
any  of  them  till  the  death  of  the  tenant  for  hfe.  I  think,  the  reason 
of  the  thing,  the  construction  of  the  instruments,  and  the  authority 
of  the  cases  cited,  concur  to  this ;  that  a  fund  given  in  this  manner 
does  not  by  the  form  of  the  gift  vest  her  power  subsisting  upon  it  (1^  ; 
and  if  not,  except  for  that  phrase  it  would  not  at  all.  Then  tne 
question  is  as  to  the  effect  and  operation  of  that  clause ;  and  whether 
the  phrase  will  alter,  what  would  be  the  general  effect  in  any  other 
case.  If  any  interest  vested,  it  must  be  modo  et  forma  as  provided ; 
that  is  in  aliquot  parts,  and  then  the  power  is  gone.  Suppose  there 
had  been  more  children ;  and  one  after  having  attained  21  had  died ; 
shall  the  power  remain  as  to  the  other  children ;  or,  if  that  interest 
vested  in  certain  aliquot  parts,  will  not  all  of  them  be  vested  ?  If  so ; 
then  I  must  consider  this,  as  if  there  were  more  children ;  and  then 
say,  that  the  aliquot  parts  vested  in  all ;  and  that  circumstance  des- 
troys the  power.  The  form  of  it  is,  if  no  appointment,  and  for  so 
much  as  is  not  completely  appointed,  to  assign  to  all  and  every  the 
children,  if  more  than  one  payable  at  21 ;  if  but  one,  then  to  that 
one,  payable  at  21.  If  it  had  stopped  there,  I  must  have  looked  upon 
it  to  be  a  provision  at  21  after  the  death  of  the  mother.  But  it  goes 
on  by  directing,  that  if  any  such  child  shall  attain  21  in  the  life  of 
the  mother,  his  or  her  share  shall  be  considered  as  a  vested  interest, 
&c.  I  think  that  must  relate  to  unappointed  shares ;  and  the  effect 
of  that  phrase  is  not  to  bind  the  shares  to  be  appointed ;  not  to  say 
they  should  vest  at  21 ;  because  the  power  being  during  life,  would 
itself  specify,  when  they  were  to  vest ;  and  they  might  at  any  peri- 
od of  hfe  without  Mraiting  for  that  period ;  for  there  was  no  limita- 
tion upon  her  appointment,  and  her  children  need  not  be  21,  when 
they  were  appointees ;  therefore  I  think,  this  was  intended  to  vest  an 
interest  only  in  default  of  appointment.  That  brings  it  to  the  ques- 
tion, whether  the  power  has  riot  lost  its  opportunity  of  being  exer- 
cised by  the  death  of  the  son ;  or  whether  there  is  a  capacity  of  ap- 
pointing, where  only  one  child  is  left ;  and,  if  at  all,  whether  it  must 
not  be  with  reference  to  the  clause,  which  provides  for  its  going  in 
case  of  no  appointment.  The  words  breed  the  doubt.  Where  there 
are  only  two  children,  the  power  by  way  of  exercise  of  discretion  is 

(1)  Thia  opinion,  corresponding  with  Lord  Coke's,  10  Co.  85,  in  Ltonard-LovMa 
otue,  and  Lord  Hardwicke's,  in  WalpoU  v.  Lord  Conusay^  3  Barnard,  153,  and 
Maddison  v.  Andrew,  upon  a  power  of  appointment  over  a  personal  fund,  has  not 
been  followed  by  later  authorities :  post,  Smith  v.  Lord  Camelford,  vol.  ii.  698 ; 
Malim  v.  Barktr,  iii.  150,  661,  iv.  636;  Reade  v.  Beade,  v.  748;  CasterUm  v. 
Suthcriand,  ix.  445,  z.  255, 265,  xiii.  24a  By  these,  as  well  as  Cufminghtan  v. 
Moodif,  1  Ves.  174,  and  Doe  v.  Martinj  4  T.  R.  39,  the  interest  is  vested,  subject 
to  be  devested  by  execution  of  the  power.   Ex  parte  BeUhf,  1  Glyn.  &.  Jam.  167. 
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totally  gone  by  the  death  of  one,  before  it  is  exercised ;  and  it  can- 
not be  the  same  power  in  point  of  extent,  as  when  meant 
[*310]  tobea  distribution  among  several ;  for  which  it  *  is  nec- 
essary there  should  be  several.  But  this  clause  made  it 
proper  for  her  to  express,  that  she  did  intend  her  power  to  be  exe- 
cuted. If  there  was  no  appointment  the  consequence  is,  each  would 
be  entitled  to  a  moiety,  because  there  was  no  appointment.  In  res- 
pect of  that  clause  she  had  a  power  to  appoint  to  one  only ;  for, 
though  that  is  not  a  distribution,  it  is  an  expression,  that  it  shall  go 
by  appointment,  and  not  transmit  for  want  of  it.  I  think,  the  ex- 
tent of  her  power  is  such  as  to  enable  her  to  express  her  intention : 
that  she  has  done ;  and  therefore  it  must  go  according  to  the  intent 
As  to  the  point  of  illusion :  supposing  the  argument  good^  that  she 
had  a  right  to  make  any  appointment  not  iUusory,  it  is  difficult  to 
say,  that  when  her  son  died  without  leaving  any  object,  it  could  be 
illusory  to  give  him  no  more  than  the  sum,  that  was  advanced :  I  do 
not  know,  how  that  could  be  argued.  I  agree,  that,  where  theie  is 
gross  inequality,  and  nothing  more,  that  will  do :  but,  where  it  is  ac- 
counted for,  and  by  the  situation  of  the  children  is  rendered  humane, 
and  wise,  and  discreet,  the  Court  will  not  call  it  illusory ;  for  that 
is  fraud  (a).  As  to  the  sum  repaid  by  the  son :  the  effi^ct  of  the  in- 
strument, is  to  recall  that  sum  into  the  estate  of  the  testatrix,  not  to 
appropriate  it  to  herself.  It  is  not  objected,  that  she  made  a  bargain 
to  get  part  of  that  fund  for  herself,  but  only  that  if  the  conunission 
cost  less,  so  much  should  return  to  the  fund,  and  be  Uable  to  her  ap- 
pointment as  before.  Being  drawn  back  into  the  fund  to  be  distrib- 
utable as  before,  if  it  had  been  duly  distributable  afterwards  to  other 
children,  you  could  have  made  nothing  of  it.  It  only  lessens  the  sum 
originally  appointed,  and  puts  the  argument  as  to  illusion  in  a  strong- 
er point  of  view.  If  a  trustee  with  regard  to  appointment  will  ap- 
point upon  condition  of  being  paid  for  it  into  his  own  pocket,  it  is 
void,  because  corrupt :  but  if  he  draws  it  back  into  the  original  fund, 
it  only  lessens  the  appointment.  But  I  say  little  upon  the  point  of 
illusion ;  because  I  do  not  think  it  was  necessary  for  her  to  make 
any  appointment  at  all  to  the  son.  As  the  case  has  happened  she 
need  not  have  given  him  a  shilling  contrary  to  her  purpose,  that  the 
whole  should  go  to  one  ;  meaning  to  say  she  had  as  much  ri^t  to 
fix  it  in  one  surviving,  as  in  nine,  if  nine  had  survived :  upon  that 
idea  I  think,  the  Plaintiff  must  prevail  (1). 

1.  The  question^  what  is  the  law  at  this  day,  as  to  the  mode  of  execotin^  a 
ix>wer  of  appointment  by  a  parent  amongst  all  his  children,  to  be  executed  at  any 
time  up  to  the  death  of  the  parent,  by  deed  or  will,  when  some  of  the  children  are 
dead  before  any  appointment?  was  considered  by  Lord  Eldon  in  Butdiarv.BuUkr, 

'  (a)  As  to  illusory  appointments,  see  4  Kent,  Conmi.  343  (4th  edit)  They  may 
be  relieved  against  in  equity  for  fraud ;  as  where  a  parent  having  a  power  to  ap- 
point among  his  children,  gives  to  one  child  a  nominal,  and  not  a  substantial 
share.  1  Story,  £q.  Juris.  §  252, 255.  See  also  £f(wnenM)rtfc  v.  Cox,  1  Harp.  £q- 
119  note  (a) 
(1)  This  decision,  which  seems  at  variance  with  Bta£k  v.  jReod^  |nm^  vol  v. 
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1' Ve8L  &  Bea.  90.  His  Lordship  particularly  adverted  to  the  mincipal  case,  and 
observed,  that,  as  it  had  stood  so  long,  it  was  much  better  to  aoide  by  it,  leaving 
any  inconvenience,  which  may  arise  out  of  the  doctrine  therein  estab&shed,  to  be 
met  or  guarded  against  by  care,  than,  by  disturbing  that  decision,  to  throw  the 
subject  again  into  extrone  uncertainty.  The  rule,  established  by  the  principal 
case,  is,  tlut  the  death  of  one  of  the  class  to  whom  a  power  of  appointment  extends, 
even  when  there  is  no  power  of  exclusion,  does  not  prevent  an  appointment  of  the 
whole  sum  amongst  the  survivors,  to  the  ilQl  extent  of  the  power:  and  it  is  of  con- 
sequence to  the  stability  of  propwty  to  adhere  to  that  rule,  and  not  allow  it  to  be 
shaken  by  minute  distinctions  as  to  circumstances,  when  in  principle  ^e  cases  are 
the  same.    JITGAie  v.  ArGMe,3Mad.37a 

2.  That  an  apuointment  cannot  be  made  to  the  representatives  of  a  deceased 
child,  unless  such  children  are  within  the  descrintion  of  the  power,  has  been  long 
settled :  MaddUon  v.  Andrew^  1  Vesi  Sen.  59 :  and  where  of  two  chUdren  (between 
whom,  only,  a  nower  of  distribution  is  f^ven,)  one  dies ;  the  right  of  selection,  and 
all  exercise  or  discretion  as  to  proportioningshares  is,  of  course,  gone ;  and  the 
survivor  must  of  necessity  take  the  whole.  JhOtet  v.  fVetUm,  9  Ves.  461 ;  Long- 
more  v.  BftMin,  7  Ves.  1S9. 

3.  As  to  the  question,  what  is  to  be  deemed  an  illusoiy  appointment?  see  anUf 
notes  3  and  4,  to  fIbdUey  v.Mar^,  1  V.  14a 

4  An  appointment  vitiated  by  a  coirupt  stipulation  for  some  selfish  interest,  to 
be  conceded  to  the  party- having  the  power  ofappointment,  or  to  some  one  named 
by  him  is  void.  Mam  v.  Belmier,  1  Eden,  138 ;  DaubenM  v.  Cbcftfrum,  1  Meriv. 
G26;  PahnerY.  Wheeler,  3  Ball  &  Bea.  29. 

744,  is  confirmed  by  Lord  Eldon,  C.  and  Beade  v.  Buule  questioned,  1  Ves.  & 
Bea.  90,  92 ;  and  in  Ihlkes  v.  WiuUm,  post,  voL  ix.  456,  the  same  decision  was 
made,  where  one  of  two  objects  was  removed,  not  by  death,  but  by  the  effect  of 
an  ejqness  satisfiiction  by  way  of  advancement  M^GhU  v.  M^CrkUj  2  Madd.  368 ; 
Mel  V.  Jjord  Wcddnghmf  2  Sim.  &  Stu.  99.  For  the  various  authorities  on  the 
subject  of  appointment,  see  potty  IbrUsctu  v.  (hwor,  Reade  v.  Beaded  Kemp  v. 
Kemp,  vol.  v.  553,  744, 849,  and  the  notes,  in  p.  75()  and  853;  BrudeneU  v.  Elwegj 
viLd82;  ^ufeAcr  v.  Buldber,  ix.  382 ;  1  Ves.  &  Bea.  79;  Catterion  v.  Stdhedand, 
ix.  445;  Box  v.  WkUbreadj  x.  31;  xvL  15;  Moctdta  v.  Loumtdd,  and  Ih^  v. 
S^veelery  xiL  123,  126;  fFkUe  v.  SL  Ba/he,  1  Ves.  &  Bea.  399;  DmAen^  v. 
Coddnamj  1  Mer.  626;  Luiht  v.  BMnaon,  2  Mer.  363. 
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WAINWRIGHT  t;.  WATERMAN. 
[1791,  Mat  12, 17.] 

TjssiAToa,  after  giving  lifei  interests  in  stock  to  each  of  his  daughters,  afterwaids 
the  principal  among  his  grand-children,  in  pursuance  of  a  power  in  articles  of 
partnerBhip  appointed  his  executors  to  carry  on  the  trade  in  his  room  with 
power  to  dissolve,  or  nominate  any  other  person ;  and  gave  them  his  share  of 
the  capital  and  all  freehold  and  leasehold  in  trust  to  carry  on  the  trade  as 
long  as  they  should  think  fit;  and  after  expiration  of  partnership  to  seU  the 
estates,  and  with  the  produce  and  profits  of  trade  and  all  ^e  rest  of  his  estate 
form  a  ftmd  to  accumulate  twelve  years,  then  among  the  ^rand-children  liv- 
ing :  By  codicil  he  substituted  his  partner,  who  was  his  son  in  law,  in  the  room 
of  one  executor  removed ;  and  desired,  that,  if  his  executors  should  continue 
trade,  and  his  grandsons  T.  and  J.  should  attain  twenty-one,  his  executors 
would  nominate  each  a  partner  for  a  quarter,  when  executors  should  think  fit, 
with  legacies  at  the  same  time,  to  side  into  the  estate  if  they  should  decline 
the  partnership,  or  die  before  twentv-one ;  executors  to  advance  any  farther 
sum  thev  might  want  to  carry  on  trade ;  the  rest  of  his  property  among  all  the 
grand-children  except  T.  and  J.  By  another  codicil  he  left  it  entirely  in  dis- 
cretion of  the  executors  to  appoint  J.  or  not;  if  they  should  not  think  proper, 
his  legacy  to  be  void :  T.  and  J.  both  entitled  to  be  partners  and  to  their  lega- 
cies at  twenty-one,  one  executor,  their  father,  being  for  admitting  them,  the 
other  two  against  it:  but  if  all  had  without  fraud  united  in  declanng  J.  unfit, 
they  mi^ht  have  excluded  him ;  in  which  case  he  could  have  taken  nothing 
under  this  devise. 

Residuary  legatee  need  not  be  party  to  bill  for  specific  legacy,  (a) 

In  articles  of  partnership  between  Arnold  and  Pearkes  it  was  pro- 
vided, that  the  former  might  appoint  any  person  to  be  partner  with 
the  latter  in  his  room  for  one  moiety ;  and  might  direct  the  trade 
to  be  carried  on  with  regard  to  his  share  by  his  executors  for  that 
purpose;  and  might  bequeath  his  proportion  of  the  stock,  &c. 
Arnold  by  his  will  gave  10,000Z.  in  the  funds  to  his  daughter  Mrs. 
Wainwright  for  her  separate  use  for  life ;  and  after  her  decease  for 
an  only  child  or  all  her  children,  equally  to  be  divided  at  21  or 
marriage ;  and  he  gave  other  sums  to  his  other  daughters  and  their 
children  respectively  in  the  same  manner,  vnth  benefit  of  survivor- 
ship as  therein  mentioned.  The  testator  recited  his  power  in  the 
articles ;  and  in  pursuance  of  it  appointed  his  executors  to  carry  on 
the  trade  in  his  room ;  and  bequeathed  to  them  his  share  of  the 
capital,  with  power  to  dissolve  the  partnership,  or  to  nominate  any 
other  person  to  succeed  him  or  them ;  and  gave  them  his  freehold 
and  leasehold  estate  in  and  near  Newgate-street,  upon  trust  to  carry 
on  the  trade  as  long  as  they  should  think  proper ;  and  after  the 
expiration  of  the  partnership  to  sell  the  said  estate,  and  apply  the 
produce  together  with  his  share  of  the  capital,  stock,  and  the  profits 
of  the  trade,  and  all  the  rest  of  his  estate  and  effects,  subject  to 
debts,  legacies,  and  funeral  expenses,  in  forming  a  fimd  to  accumu- 
late for  twelve  years ;  then  to  go  to  such  of  his  grandchildren  as 

(a)  See  Brotm  v.  Rickdts,  3  Johns.  Ch.  553;  Fukv.  Hwdand,  1  Paige,  23; 
Pritchard  v.  Ificfaf,  1  Paige,  270 ;  HalleU  v.  HaUdt,  2  Paige,  22 ;  West  v.  RanM 
2  Mason,  R.  191 ;  Davone  v.  Fanning,  4  Johns.  Ch.  199;  Story,  Eq.  Plead.  §^ 
and  notes. 
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should  be  then  living,  equally  to  be  divided,  and  to  be  transferred 
at  21  respectively.  Testator  afterwards  by  a  codicil  removed  one 
of  his  executors ;  and  appointed  Pearkes,  who  had  married  one  of 
his  daughters,  in  the  place  of  him  removed ;  and,  taking  notice  of 
his  power,  ratified  it,  but,  if  his  executors  should  continue  the  trade, 
and  his  grandson  Thomas  Wainwright  should  attain  21,  requested 
and  directed  his  executors  and  the  survivor  to  nominate  Thomas  a 
partner  for  one  quarter  at  such  time,  as  they  should  think  fit ;  he 
also  gave  Thomas  a  legacy  of  40002.  when  he  should  become  part- 
ner, but  directed  it  to  sink  into  the  estate,  if  he  should  die  before 
21,  or  decline  to  be  a  partner.  In  the  same  codicil  there  was  a 
disposition  exacdy  similar  in  ftivor  of  John  Wainwright,  and  upon 
the  same  conditions ;  and  these  legacies  he  directed  to  be  paid  out 
of  his  share  of  the  profits  of  the  trade  accruing  from  the  last  general 
settlement  previous  to  his  death  to  the  time,  when  they  should 
become  partners.  All  the  residue  of  the  profits  of  his  share  of 
the  trade  he  gave  among  all  his  grandchildren,  except 
*  Thomas  and  John  Wainwright,  share  and  share  alike;  [  *312  ] 
and,  if  Thomas  and  John  should  have  occaaon  for  another 
sum  of  money  in  order  to  carry  on  the  trade,  he  empowered  his 
executors  to  advance  it  out  of  the  profits  of  the  trade  bequeathed 
for -the  benefit  of  the  other  grandchildren.  Afterwards  in  another 
codicil  he  expressed  himself  thus :  "  It  shall  be  entirely  in  the  dis- 
cretion of  my  executors  whether  they  shall  or  shall  not  nominate 
and  appoint  my  grandson  John  Wainwright  to  be  a  partner,"  any 
direction  in  the  former  codicil  to  the  contrary  nothwithstanding ; 
and,  if  they  should  not  think  proper  to  appoint  him,  the  legacy  of 
4000/.  given  to  him  by  the  former  codicil  was  declared  to  be  void. 
Thomas  was  of  age  in  1785 ;  John  in  1787.  They  brought  the 
bill  against  the  executors,  praying  to  be  admitted  partners  from  the 
time  they  attained  the  age  of  21  respectively,  for  an  account  of  the 
profits  from  that  time,  and  to  have  their  legacies  paid  them.  Wain- 
wright, one  of  the  executors  and  father  of  the  Plaintiffs,  stated,  that 
he  was  always  ready  and  willing  to  admit  them ;  but  the  other  two 
executors  refused,  conceiving  the  words  not  to  be  compulsory  upon 
them.     The  partnership  expired  1790. 

Solicitor  General  [Sir  John  Scott]  and  Mr.  Mansfieldf  for 
Defendants,  objected,  that  the  other  grandchildren,  who  were  resid- 
uary legatees,  were  not  made  parties,  as  they  ought  to  be ;  for  the 
executcNTs  did  not  admit  assets;  and  the  grandchildren  might  file 
another  bill  immediately  for  an  account  of  testator's  estate,  &c. 

Mr.  Lhydy  for  Plaintifis.  This  is  nothing  more  than  a  claim  of  a 
specific  part  of  testator's  property.  These  legacies  are  specific ;  and 
in  a  case  of  specific  legacies,  where  no  distribution  of  the  residue  is 
prayed,  it  is  unreasonable  to  bring  residuary  legatees 'before  the 
Court ;  and  this  is  according  to  the  constant  practice.  Upon  the 
'  merits  both  Plaintiffs  are  entitled ;  but  Thomas  at  all  events  (1)  ;  for 

(1)  The  second  time  this  cause  came  on  the  question  as  against  Thomas  seemed 
to  be  given  up  by  the  Defendants. 
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the  direction  is  positiTe  as  to  him  without  any  discretion.  The  fint 
codicil  is  a  revocation  of  the  will.  PeariLCs  is  interested ;  fw  by  this 
he  has  got  all  the  customers  to  himself.  In  the  great  case  of  Bick- 
ardsan  v.  Chapmany  where  an  Archbishop  devised  his  options  to  a 
particular  object,  Lord  Northingt<»i  thought,  the  executots  might  go 
out  of'  the  will ;  but  the  House  of  Lords  reversed  that 
[  *313  ]  decree;  and  thought,  the  will  was  mandatory  *upoD 
them ;  and,  that  they  could  not  go  out  of  it  It  has  been 
decided,  and  I  admit,  that,  where  there  are  three  trustees,  and  cne 
dies,  the  two  others  may,  if  the  trust  is  coupled  with  an  interest, 
execute  it ;  otherwise  if  it  is  a  naked  power :  but  it  is  clear,  that,  if 
they  cannot  agree  to  execute  it,  neither  the  one  nor  the  other  can,  bat 
it  devolves  upon  the  Court ;  and  their  disagreement  will  not  prevent 
the  object  of  the  testator's  bounty,  if  there  is  no  real  obstacle  to  the 
contrary.  So  in  the  case  of  executors  Co.  Lit.  112,  181 :  where 
a  power  is  given  to  executors,  they  must  all  join ;  and,  if  <»e  refuses, 
the  others  cannot  at  common  law  execute  it ;  and  an  Act  of  Parlia- 
ment, 21  Hen.  VUI.  c.  4,  passed  to  enable  the  others  to  sell  in  that 
case ;  and,  though  the  joint  estate  would  have  survived,  yet  during 
their  joint  lives  they  must  all  have  joined.  By  their  answer  thej 
admit  80002.  to  have  been  got  by  this  trade  with  a  residue  of  5000/. 
more. 

Far  Defendants.  Upon  these  codicils  it  was  not  the  intention  of 
the  testator,  when  he  gave  the  executors  this  discretion  as  to  the 
time  of  appointing,  that,  if  they  never  appointed,  the  Plaintiffs  should 
lose  the  benefit  of  what  was  given  to  the  rest  of  the  grandchildren ; 
but  only  in  case  they  were  admitted,  and  received  their  legacies. 
Can  it  be  thought,  he  meant  any  thing  imperative  upon  the  executors 
against  such  express  words. 

Lord  Chancellor  [Thublow].  Upon  the  point  of  form  I  am 
inclined  to  think,  the  bill  is  sufficient  (1).  It  is  not  a  bill  as  to  the 
general  residue  of  testator's  estate,  but  as  to  the  legacies  of  4000/. 
and  the  profits,  giving  the  residue  to  others.  The  question  is, 
whether  they  are  not  specific  legacies ;  and  whether  the  executcHS  do 
not  represent  the  other  grandchildren.  If  they  could  bring  a  bill 
after  thb  decree,  the  decree  will  be  wrong ;  and  they  must  be  made 
parties ;  for  the  executors  must  be  delivered :  it  would  be  unjust  to 
leave  them  open.  There  must  be  an  account  of  the  general  estate, 
if  desired,  and  if  assets  are  not  admitted ;  for  I  considered  them  as 
legatees ;  and,  like  the  case  of  every  other  legacy,  liable  to  debts. 
But  I  will  pronounce  the  decree  upon  the  merits ;  and,  if  any  thing 
can  be  made  of  this,  it  may  be  set  down  for  farther  argument  or  a 
re-hearing.  The  will  is  properly  explained  by  the  codicil 
[  *  314  ]  upon  the  same  subject.  The  executors  *  do  not  appear  to 
be  interested  ;  for  they  are  not  entitled  to  avail  themselves 
of  the  power  given  to  them ;  but  must  make  the  utmost  of  the  trade 

(1)  1  Eq.  Ca.  Ab.  73,  pi.  13;  Lawson  v.  Barker,  1  Bro.  C.  C.  303;  Broum  v. 
DowthwaUe,  1  Madd.  446. 
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by  the  sale  of  the  whole  establishment  of  it,  and  consequently  the 
good-will  of  the  trade,  to  make  the  accumulation  the  better  for  the 
benefit  of  the  whole  family.  The  good-will  and  every  thing  belong- 
ing to  the  establishment  must  be  sold  for  the  benefit  of  the  whole 
family  some  way  or  other ;  therefore  the  executors  have  no  interest 
in  it.  The  only  question  is,  whether,  as  they  difiered  in  opinion 
about  admitting  the  Plaintiffs,  s<Hne  being  for  it,  some  against  it,  it 
is  possible  to  exclude  this  Plaintifi*  under  all  the  circumstances. 
I  think,  if  the  executors  had  united  in  declaring,  that  he  was  unfit 
to  be  admitted,  and  without  collusion  or  fraud,  that  they  had  a  right 
to  exclude  him ;  and  the  consequence  must  have  been  unfortunately, 
that  he  must  have  lost  the  4000{.  and  all  the  rest  :^  but  as  the  cir- 
cumstances are,  and  as  they  made  no  such  declaration  either  before 
he  -was  21,  or  at  that  time,  both  Plaintifis  are  entitled.  Therefore 
let  them  be  decbured  to  be  considered  as  partners  from  the  age  of 
21  respectively;  and  let  an  account  of  the  profits  be  taken  from  the 
last  settlement  before  the  death  of  the  testator  to  that  time,  out  of 
which  their  legacies  must  be  paid ;  and  they  must  have  an  account 
of  the  {m>fit8  from  that  time ;  the  rest  to  go  to  the  rest  of  the  grand- 
children. 
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JOHNSON  V.  BOYFIELD. 

[1791,  Mat  24. . . .  Ld.  Chaw.  Jult  9.] 

Mr.  Justice  BuLLER,/or  Lord  Chancellor. 

Infant  not  bound  by  his  covenant  (a)  Bond  by  infant  for  a  just  debt :  his  mother 
and  infant  sister  being  entitled  on  death  of  A.  without  issue  to  40001.  stock  for 
the  mother  for  life,  after  to  her  children  according  to  appointment,  if  no  chil- 
dren, to  the  mother,  after  death  of  the  son,  covenanted  to  pay  that  debt,  when 
either  should  become  entitled  to  that  stock.  Upon  marriage  of  the  daughter 
the  mother  made  an  appointment  of  the  stock  in  her  favor;  but  next  day  the 
husband  having  notice  of,  and  approving  the  covenants  to  nay  the  son's  debt, 
and  recitinff  his  and  his  wife's  intention  to  secure  it  ^  as  aforementioned,"  re- 
leased all  Sieir  right  to  that  stock  to  the  mother,  and  covenanted,  that  when 
the  wife  should  be  twenty-one,  all  their  interest  should  be  vested  in  her;  and 
a  trust  was  declared,  that,  if  the  obligee  should  have  a  riffht  to  recover  that 
debt,  it  should  be  paid  out  of  that  stocK.  Afterwards,  a  bill  being  filed  to  set 
aside  the  settlement  as  an  appointment  by  the  mother  for  her  own  benefit  with- 
out consideration,  the  parties  were  by  agreement  mutually  released  from  the 
covenants  in  it ;  and  the  husband  covenanted,  that,  if  the  obligee  should  have 
a  right  in  lift  of  the  tnother  to  recover  the  debt,  it  should  be  paid  out  of  that 
stocK.  The  mother  died  intestate  before  A.  Determined,  that  a  fair  assignee 
of  the  debt  had  no  specific  lien  on  the  fund ;  which  could  be  liable  only  by  be- 
ing brought  back  into  the  mothei^s  assets,  as  taken  out  in  firaud  of  her  credit- 
ors ;  for  which  it  must  be  said,  either,  that  there  was  no  pretence  for  the  com- 
promise, or  that  no  pretence  for  its  providing  for  the  debt*  only  if  suable  in  the 
mother's  life:  but  the  marriage  broko^  in  the  settlement  was  sufficient 
ground  for  the  compromise,  and  the  bill  did  not  go  on  the  other  ground ;  there- 
lore  the  common  decree  for  account  of  assets,  debts,  and  funeral  expenses 
without  reference  to  that  fund  was  made  against  the  hu^and  and  wife  as  ad- 
ministrators. The  debt  of  the  son  was  a  sufficient  consideration  for  the  cove- 
nants ;  and  if  the  mother  had  survived  A.  there  would  have  been  a  specific 
lien. 

Upon  the  marriage  of  Mrs.  Penelope  Ransom  in  1749  several 
funds  were  settled  upon  her  for  life,  afterwards  to  go  among  the 
children  of  the  marriage  absolutely,  as  she  should  appoint ;  if  no 
appointment,  equally ;  if  but  one,  to  that  one ;  if  none,  to  Mrs. 
Ransom  absolutely.  By  the  will '  of  her  father  Abraham  Dacao 
Ransom  5000/.  stock  was  given  in  trust  for  the  sole  use  of  his 
daughter  Elizabeth,  afterwards  Mrs.  Shepley,  for  life  and  afterwards 
to  her  issue.  By  the  same  will  some  real  estates  were  given  to  Mrs. 
Shepley  for  life ;  then  to  her  issue ;  if  no  issue,  to  Mrs.  Ransom  for 
life  ;  with  remainders  to  her  issue.  Other  real  estates  were  by  the 
same  will  devised  to  Mrs.  Ransom  for  life,  remainder  to  her  issue 
with  power  of  appointment  to  her;  remainder  to  Mrs. 
Shepley  and  *her  issue.  Mrs.  Shepley  with  the  consent  [*315] 
of  her  husband  declared  a  trust  as  to  4000Z.  part  of  the 
abovementioned  5000/.  stock,  (in  case  she  should  die  without  leaving 

(a)  See  Sandfiml  y,  J^Lean^SFnige,  117  iCoUockv.  Fergus 
Ea^  Fire  Co.  v.  Lent,  6  Paige,  635:  Lester  v.  Fhnar,  RiL  Ch.  76;  &  C.  2  Hill, 
Ch.  541.    A  relinquishment  of  dower  by  hfeme  covert  infant,  is  an  act  inpau^ 
and  may  be  avoided  on  arrival  at  full  age.    Oldham  v.  iSSo^  1  B.  Munroe,  77;  1 
Stoiy,£q.  Juris.  §240. 
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issue,  and  upon  condition  of  paying  1002.  a  year  to  Mr.  Shepley  for 
life)  for  Mrs.  Ransom  for  life ;  afterwards  for  her  children  living  at 
her  death  according  to  her  appoinonent ;  if  but  one,  for  that  one ; 
if  none,  for  Mrs.  Ransom  absolutely.  Mrs.  Ransom  had  two 
children ;  Abraham  Dacan  Ranscnn,  and  Penelope.  She  appointed 
the  real  estates,  devised  to  her  and  her  issue,  in  favor  of  her  son. 
Her  son  died  in  the  East  Indies,  indebted  to  Tilly  Kettle  in  14622. 
by  bond,  admitted  to  have  been  given  for  a  just  debt,  but  while  the 
obligor  was  a  minor.  The  real  estates  appointed  to  him  he  devised, 
when  he  was  of  age,  to  his  father,  who  died  intestate.  Upon  the 
11th  March,  1778,  Mrs.  Ransom,  and  her  daughter  Penelope,  then 
an  in&nt,  by  deed,  reciting  the  debt  due  from  Abraham  Dacan 
Ransom  to  Tilly  Kettle,  and  that  he  had  no  legal  remedy  for  it,  and 
reciting  their  contingent  interest  in  the  4000Z.  stock,  covenanted 
with  Tilly  Kettle,  that  if  they,  or  either  of  them,  should  become 
possessed  of  or  entitled  to  that  stock,  they  would  pay  the  debt  due 
to  him  within'two  years  after  they  or  either  should  become  entitled 
to  the  transfer,  with  interest  at  4  per  cent,  from  the  time  of  becom- 
ing entitled.  Upon  the  marriage  of  Boyfield  with  Penelope  Ransom 
th^  daughter,  still  an  infant,  on  1st  July,  1778,  Mrs.  Ransom,  in 
consideration  of  the  marriage  appointed  the  funds  settled  in  1749, 
^subject  to  her  own  life  interest)  for  Boyfield  and  his  wife  for  their 
hves;  remainder  to  their  children.  She  ako  appointed  the  con- 
tingent interest  in  the  4000/.  stock,  subject  to  her  life  interest,  in 
favor  of  her  daughter.  Upon  the  2d  July  by  deed  reciting  the 
various  interests  of  Penelope  the  daughter,  and  the  transaction  of 
the  11th  of  March,  and  that  Boyfield  and  his  wife  had  agreed  to 
secure  the  debt  due  to  Tilly  Kettle  "  as  hereinafter  mentioned,"  Boy- 
field released  all  his  and  his  wife's  right  to  the  4000/.  stock  to  her 
mother  ;  and  covenanted,  that,  when  his  wife  should  attain  21,  her 
interest  in  that  fund,  and  also  all  her  interest  in  the  real  estates 
devised  by  her  grandfather,  should  be  vested  absolutely  in  the 
mother :  at  the  same  time  Mrs.  Ransom  covenanted  not  to  make  a 
will  to  the  prejudice  of  her  daughter  to  a  greater  amount  than  500/. 
and  a  trust  was  declared,  that  ^*  in  case  by  the  deed  of  the  11th  of 
March,  1778,  Tilly  Kettle  shall  have  a  right  to  recover  the  said  sum 
of  1462/.  then  that  sum  and  the  interest  shall  be  paid  out  of  the 
said  4000/.  annuities,  or  the  money  arising  by  the  sale 
*  therebf."  In  1781  by  deed  reciting,  that  a  suit  in  Chan-  [ «  316  ] 
eery  had  been  instituted  by  Boyfield  for  the  purpose  of 
setting  aside  that  settlement  as  being  an  appointment  by  the  mother 
for  her  own  benefit,  and  that  the  parties  had  come  to  an  agreement, 
the  parties  were  mutually  released  from  the  covenants  in  the  settle- 
ment ;  and  Boyfield  covenanted,  that  <<  if  Tilly  Kettle  shall  have  a 
right  in  the  life  of  Mrs.  Ransom  to  recover  that  debt,  it  shall  be  paid 
out  of  the  said  4000/.  annuities,  or  the  money  arising  by  the  sale 
thereof."  Boyfield  afterwards  got  possession  of  those  annuities. 
Mrs.  Ransom  died  intestate  in  1784.  Mrs.  Shepley  died  without 
issue  in  1788.     Johnson  was  assignee  of  the  debt  due  to  Tilly  Kettle, 


316  JOHNSON  V.  BOTFULD.  [1791. 

which  he  purchased  at  a  public  auction  for  about  4702. ;  and  he 
brought  the  bill  against  Mr.  and  Mrs.  Boyfield  as  administratora  of 
Mrs.  Ransom  to  l^ve  that  debt  raised  either  out  of  the  stock  as 
specifically  charged  with  it,  or  out  of  the  general  assets  of  Mrs. 
Ransom,  considering  that  stock  as  part  of  them.  The  Defendants, 
denied  assets.  It  was  proved,  that  Bojrfield  had  full  notice  of  the 
transaction  of  March,  1778;  that  it  was  read  over  to  him,  and 
approved  by  him ;  and  that  he  said,  it  was  very  hcmonible  in  the 
mother  and  daughter  to  bind  themselves  to  pay  that  debt. 

Mr.  Lloyd,  Mr.  Mtford,  and  Mr.  HolUsty  for  Plaintiff.  Uokfli 
this  can  .be  recovered,  it  will  be  a  fraud  upon  the  Plaintiff,  who 
bought  it  fisdrly  as  the  best  bidder  at  a  public  auction.  The  deed 
of  March,  1778,  was  a  valid  instrument  as  to  Mrs.  Ransom ;  and 
would  have  been  so  as  to  her  daughter,  if  she  had  been  of  age  at 
the  time ;  and  it  was  afterwards  confirmed  so  as  to  bind  Mr.  Boyfiekl 
standing  in  her  place.  The  deed  of  1781  was  a  fraud  on  aU  the 
parties  claiming  under  the  prior  deeds.  The  fund  was  made  the 
property  of  Mrs.  Rans(xn  to  enable  her  to  dischaige  this  debt:  and 
the  transaction  of  1781  was  to  defeat  the  demand,  if  Mrs.  Ransom 
should  die,  and  so  there  would  be  no  person,  against  whom  the 
Plaintiff  could  proceed  for  it.  The  introduction  of  the  settlement  is 
strong  to  show  the  meaning  of  the  parties. 

Solicitor  General  [Sir  John  Scott],  and  Mr.  Stanley y  for  Defend- 
ants. First;  Plaintiff  says,  that  this  fund  in  the  hands  of  the 
Defendant  is  to  be  considered  as  part  of  the  general  assets ;  but 
these  Defendants  have  no  general  assets.  Secondly ;  he  says,  that 
under  the  circumstances  it  is  bound  by  a  specific  lien ;  and 
[  *  317  ]  therefore  ^answerable  to  his  demand.  There  is  no  cove- 
nant, which  has  the  least  effect  in  binding  it  specifically. 
Plaintiff,  considered  as  assignee  of  a  covenant,  is  bound  by  all  the 
equity,  that  would  affect  the  first  covenantee.  The  marriage  setde- 
ment,  under  which  alone  they  can  clann,  was  a  direct  fraud  upon 
Mr.  and  Mrs.  Boyfield;  because  the  mother  under  color  of  her 
power  of  appointment  bargained  for  herself,  which  she  could  not  do. 
She  did  not  give  them  at  the  marriage  any  thing  for  present  support ; 
but  what  was  given  was  not  till  after  her  death.  The  words  in  the 
covenant,  that  <<  in  case  Tilly  Kettle  shall  have  a  right  to  recover" 
show,  they  were  doubtful  about  it  If  the  whole  effect  of  the  settle- 
ment was  fraudulent  against  them,  they  had  a  right  to  have  it 
undone ;  but  Mrs.  Ransom  having  entered  into  that  covenant,  by 
which  in  case  of  the  death  of  Mrs.  Shepley  before  her  she  was 
liable,  they  made  that  agreement  for  pajring  that  debt:  but  Mrs. 
Shepley  did  not  die  before  her ;  therefore  that  leaves  it  upon  the 
effect  of  the  first  instrument.  If  it  was  part  of  the  general  assets, 
she  might  have  transferred  it  in  her  life  to  any  one ;  and  no  creditor 
could  odl  it  back. 

BuLLER,  J.,  to  Counsel  for  Plaintiff.  What  do  you  say  as  to  this 
being  a  specific  charge  upon  this  fund  ? 

For  Plaintiff.    There  are  two  questions ;  and  either  will  be  suf- 
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ficient  for  Plaintiff.  The  only  thing  to  be  proved  is,  that  it  was  the 
intention  of  the  parties  to  pay  the  debt  out  of  that  fund.  It  ap- 
pears, thaX  that  fund  was  in  their  contemplation ;  otherwise  there 
was  no  occasion  to  take  notice  of  it.  The  obligee  in  consideration 
of  this  contingency  postponed  his  remedy  at  law.  He  could  not- 
have  brought  an  action  upon  this  bond  till  two  years  after  the  death 
of  Mrs.  Shepley.  From  the  deed  of  1781  it  appears,  that  the  De- 
fendant himself  thought,  Mrs.  Ransom  was  liable  to  pay  out  of  this 
fond. 

Bui^LER,  J.  The  debt,  upon  which  this  bill  is  founded,  appears 
to  have  been  originally  due  to  Kettle  from  Dacan  Ransom  the  son 
of  Mrs.  RanscHn,  and  brother  of  Mrs.  Boyfield.  I  cannot  go  so  far 
as  to  say  with  the  Counsel  in  the  reply,  that  Kettle  upon 
any  consideration,  *much  less  for  this  contingent  ad  van-  [  *318  ] 
tage,  postponed  any  remedy,  he  was  entitled  to ;  for  the 
deed,  by  which  this  contingent  interest  was  given  to  him,  expressly 
states,  that  he  had  no  legal  remedy  for  that  debt.  Therefore  in 
1778  I  must  consider  this  as  an  obligation  by  Mrs.  Ransom  and  her 
daughter  from  honorable  motives,  because  they  were  satisfied,  that 
it  was  a  fair  and  just  debt,  and  that  it  was  incumbent  upon  Mrs. 
Ransom  as  a  modier,  and  upon  her  dau^ter  as  a  sister  and  amply 
provided  for,  to  discharge  this  debt  left  unpaid  by  her  brother. 
With  this  view  the  deed  of  March  1778  was  made ;  by  which  they 
undertook  to  pay  it,  if  either  should  become  entitled  to  the  4000/. 
limited  over,  if  Mrs.  Shepley  should  die  without  issue.  The  trans- 
action is  simply  this ;  the  mother  says  t6  the  daughter,  "  by  your 
brother's  death  you  are  amply  provided  for.  Without  hurting  your- 
self, or  diminishing  that  part  of  your  fortune  which  is  now  certain, 
there  is  a  contingent  sum,  which  perhaps  may  come  to  you ;  and  if 
so,  it  is  right  to  pay  your  brother's  debt."  With  that  impression 
that  deed  was  made.  It  bound  the  mother  without  question :  but 
the  daughter  was  an  infant,  and  therefore  at  liberty,  if  nothing  far- 
ther happened  to  ratify  it,  to  refuse.  In  July,  1778,  the  daughter, 
being  about  to  marry  Boyfield,  continued  in  the  same  resolution  to 
pay  this  debt ;  and  an  appointment  was  made  by  the  mother  to 
enable  the  daughter  to  make  a  settlement  not  only  for  the  benefit 
of  herself,  but  of  Boyfield  also ;  for  he  took  an  interest  for  life  in 
all  belonging  to  the  daughter.  It  is  proved  also,  that  the  debt  now 
in  question  was  fully  stated  to  Boyfield.  He  was  apprized  of  every 
circumstance  belonging  to  it ;  and  it  is  clear,  that  this  deed  was  ex- 
ecuted by  him  with  full  knowledge  of  every  thing,  that  had  passed. 
If  it  was  material  to  distinguish  between  Boyfield  and  his  wife,  as 
the  consideration  was  marriage,  and  the  wife  took  a  benefit,  I  should 
think,  that,  though  an  infant,  she  was  bound-  by  the  deed.  But  it 
is  not  material  to  consider  that;  because,  if  he  was  bound,  the 
Plaintiff  is  entitled  to  a  decree  in  this  cause ;  and  after  being  ap- 
prized of  and  consenting  to  the  assignment  of  this  4000/.  to  the 
mother,  he  is,  I  think  upon  the  whole,  bound  to  pay  this  debt.  The 
next  question  is,  what  effect  the  release,  obtained  by  him  in  1781, 


318  JOHNSON  V.  BOTFIELD.  [1791. 

can  have  upon  this  case.  I  am  of  opinion,  that  that  was  a  fraud ; 
and  having  recourse  to  a  Chancery  suit  instituted  by  Bojrfield  agaiiut 
Mrs.  Ransom  to  set  aside  the  settlement  was  one  strong 
[  *dl9  ]  feature  of  it.  Whether  it  ever  existed,  ^  or  was  invented 
only  to  give  color  to  this  release,  I  do  not  know :  but  if 
it  did  exist,  no  benefit  could  have  been  derived  under  it  There- 
fore it  is  a  release  obtained  by  Boyfield  fnnn  his  mother-in-law  to 
defraud  this  Plaintiff  of  his  debt.  The  only  point  upon  which  1 
hesitated,  was,  whether  this  4000/.  ought  to  he  considered  as  part 
of  the  general  assets,  or  the  decree  ought  to  be  founded  upon  the 
ground,  that  Plaintiff  ought  to  be  considered  as  having  a  specific  lien 
upon  it.  I  confess,  I  have  balanced  considerably  upon  that  que§* 
tion ;  and  am  not  sure,  whether,  if  I  was  to  maJce  a  decree  upon 
the  foundation  of  that  sum  being  the  general  assets,  it  would  not  be 
a  greater  prejudice  to  Defendant,  than  if  it  is  considered  as  a  spe- 
cific lien  ;  for,  though  they  deny  assets  generally  in  the  answer,  it 
proceeds  upon  the  ground,  that  they  deny  this  4000/.  to  be  part 
But  I  think,  the  decree  ought  to  be,  because  it  is  a  specific  charge 
upon  the  fund.  Though  diere  is  great  room  for  the  observations 
made  upon  the  penning  of  the  deed,  that  it  professes  to  be  a  specific 
charge  in  a  particular  event  only,  which  never  happened,  yet  the 
general  intention  appears  to  have  been,  that  it  should  be  paid  out 
of  that  fund ;  and  that  creates  a  lien.  The  Counsel  for  Plaintiff 
has  relied  upon  the  words  in  the  introduction ;  and  they  go  fiu*  to 
show  the  general  intent ;  for  there  Boyfield  and  his  wife  had  agreed 
to  secure  the  debt  as  therein  after  mentioned.  If  then  they  meant 
this  conveyance  as  the  security  for  that  debt,  it  follows  pretty  much 
of  course,  that  it  must  be  paid  out  of  tliat  fund.  But  as  to  the 
manner,  in  which  it  was  secured,  there  is  great  weight  in  that ;  for 
it  seems  no  longer  left  to  the  disposal  of  Mrs.  Ransom  or  Boyfield 
and  his  wife  in  any  way ;  but  was  vested  in  trustees ;  and  being  so, 
supposing  it  had  remained  in  their  hands,  this  Plaintiff  standing  in 
the  place  of  the  obligee  would  have  a  right  to  call  upon  them  to  pay 
'him ;  and,  if  so  against  trustees,  it  follows,  that,  though  it  has  shifted 
hands,  and  some  way  or  other  has  got  into  the  custody  of  the  De- 
fendant, yet  the  creditor's  right  is  the  same.  Therefore  it  must  be 
decreed  a  specific  charge ;  and  to  be  paid  by  the  Defendant  Boy- 
field accordingly.  As  to  the  costs  ;  as  this  is  a  fraudulent  attempt 
to  cheat  the  Plaintiff,  I  must  give  costs  as  against  Boyfield. 

Upon  the  9th  of  July,   1791,  this  cause  came  on  before  the 
Lord  Chancellor  for  a  re-hearing  upon  the  petition  of  the  Defen- 
dant. 
[  *  320  ]       *  For  Plaintiff,  in  support  of  the  decree.     In  the  deed 
of  March  1778  thete  is  a  geneml  covenant,  which  would 
l>ind  the  assets  of  the  mother.     The  words  of  that  deed  do  not 
say,  the  debt  shall  be  paid  out  of  the  4000/.,  but  according  to  the 
words  interest  was  to  be  paid  from  the  death  of  the  tenant  for  life 
of  that  fund ;  and  therefore  their  intention  must  have  been,  that  it 
should  come  out  of  that  fund.     The  debt  was  fair  and  bona  fid^j 
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and  suaUe  immediately.  The  obligee  postponed  his  remedy  at 
law,  till  this  fund  should  come  into  possession  of  Mrs.  Ransom  or 
her  daughter,  with  a  view  to  have  it  paid  under  this  agreement. 
By  the  deed  of  1781  it  is  clear,  that  in  certain  events  these  parties 
did  mean  to  make  this  fund  a  fund  for  payment  of  this  debt ;  for  if 
the  words  <<  in  the  life  of  Mrs.  Ranscxn ''  were  left  out,  it  would  run 
thus,  <<  if  Tilly  Kettle  shall  have  a  right  to  recover  this  debt  at  law, 
it  shall  be  paid  out  of  that  fund,  or  the  money  arising  from  the 
sale."  The  Defendant  has  got  this  fund  into  his  hands  under  the 
deed  of  1781.  It  is  not  to  be  taken,  that  he  got  possession  of  it  in 
right  of  his  wife,  but  by  the  release  of  the  mother.  That  deed  of 
1781  was  voluntary,  and  a  fraud  upon  the  creditor.  The  covenants 
in  it  could  not  be  enforced  against  the  Defendant ;  because  Tilly 
Kettle  never  had  a  right  to  recover  that  debt  against  Mrs.  Ransom, 
as  she  died  before  Mrs.  Shepley.  If  there  was  a  specific  lien  upon 
the  fund,  Defendant  had  notice,  that  it  was  so  Ixmnd ;  and  there- 
fore it  was  incompetent  to  him  to  take  it.  He  took  it  bound,  as  it 
was  in  the  hands  of  the  mother  ;  the  whole  transaction  being  recited 
in  the  settlement,  read  over  to  him,  and  approved  by  him  as  honor- 
able in  them.  This  being  a  debt,  she  could  not  give  up  the  prop- 
erty ;  there  was  no  consideration  for  that  release ;  and  under  the 
statute  13  Eliz.  it  would  be  void  against  creditors.  Though  Mrs. 
Ransom  did  not  give  up  any  Ufe  interest,  yet  her  covenant  not  to 
dispose  by  will  of  more  than  500/.  to  the  prejudice  of  her  daughter 
is  a  consideration  for  what,  she  took  by  the  settlement.  If  she  did 
act  improperly  in  any  other  part  of  the  transaction,  there  was  nothing 
improper  in  this.  If  Defendant  had  not  interfered,  and  Mrs.  Ran- 
som had  been  aUve,  the  creditor  might  have  called  upon  her.  The 
effect  of  his  covenant  in  the  settlement  is,  that,  when  this  fund  shall 
come  into  possession,  it  shall  be  the  property  of  Mrs.  Ransom  for 
that  purpose  of  forming  a  fund  among  other  things  for  the 
payment  of  this  particular  debt.  The  fund  *then  was  in  [  ^321  ] 
the  hands  of  trustees ;  and  this  Court  would  have  made 
them  parties  to  the  suit ;  and  seeing  the  fund  was  in  the  contem- 
plation of  the  parties,  would  have  ordered  the  trustees  to  transfer 
it ;  and  would  not  have  suffered  her  to  disappoint  that  intention  to 
the  prejudice  of  creditors.  The  Defendant  stands  in  the  same  sit- 
uation, as  privy  to  the  whole.  The  question  is,  whether  he  will  jbe 
suffered  to  claim  this  absolutely,  and  to  take  from  Mrs.  Ransom  the 
means  of  paying  this  creditor  though  he  had  full  notice  of  the  des- 
tination of  part  to  that  purpose.  The  effect  of  his  covenant  in  the 
settlement  is  either  to  bind  this  sum  to  the  payment  of  this  debt,  or 
to  transfer  it  to  the  mother,  so  as  to  make  it  part  of  her  assets.  Mr. 
J.  BiTLLER  thought,  there  was  a  specific  lien.  It  is  the  same  to  the 
Plaintiff,  whether  it  is  to  be  so  considered,  or  as  a  charge  upon  the 
assets. 

Far  Defendant.  The  Plaintiff  has  no  other  right  than  Tilly 
Kettle,  under  whom  he  claims.  Kettle  was  a  mere  volunteer  as  a 
creditor  of  Mrs.  Ransom,  though  the  debt  was  perfectly  fair  and 
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btmajide  with  r^rd  to  the  son.  As  he  was  an  inftnt,  it  was  not 
really  a  debt,  because  it  related  to  transactions  with  a  minor ;  there- 
fore he  had  no  demand  either  at  law  or  in  equity.  If  Mrs.  Ransom 
had  entered  into  the  most  express  covenant  to  transfer  this  fund  in 
satis&ction  of  that  debt,  the  creditor  could  not  have  come  here  to 
enforce  it :  That  was  decided  by  your  Lordship  very  lately  in  the 
case  of  Cobnan  v.  Sarrel  (1).  The  decree  has  proceeded  upon  a 
principle,  which  did  not  occur  to  those,  who  drew  the  bill.  The 
bill  has  contented  itself  with  stating  in  a  few  wwds  the  trusts  of  this 
fund.  I  admit,  that  it  is  given  distinctly,  in  case  Mrs.  Shepley 
should  die  without  leaving  issue,  to  Mrs.  Ransom  for  hfe,  then  to 
the  children  or  child  of  Mrs.  Ransom  living  at  her  death,  and,  if 
none,  to  Mrs.  Ransom  herself.  The  life  estate  of  Mrs.  Ransom  was 
not  given  up  at  all.  The  contingency  given  up  is  such,  as  arises 
from  the  circumstance  of  the  limitation  over,  by  which  the  moth^ 
would  have  taken,  if  her  daughter  did  not  survive  her.  If  the  deed 
of  March  1778  did  bind  the  assets  of  Mrs.  Ransom,  though  Mrs. 
Shepley  should  not  die  in  her  bfe,  the  subsequent  deed  affords  rea- 
son to  think,  it  must  have  gone  beyond  the  intention  of 
[  *322  ]  the  *  parties.  Without  saying  any  thing  of  the  impro- 
priety of  making  her  daughter  engage  her  property,  who 
was  an  infant,  and  could  not  by  kw  enter  into  any  engagement,  I 
will  repeat,  that  Tilly  Kettle  was  merely  a  volunteer.  But  how  is 
this  an  engagement  to  apply  these  annuities  to  this  debt?  It  is 
nothing  more  than  this ;  <'  I  agree  with  you,  that,  if  that  fund  shall 
come  to  me,  I  will  pay  the  debt  of  Kettle : "  not  out  of  those  annu- 
ities :  could  he  have  come  here  to  restrain  the  disposition  of  that 
iund  without  securing  him?  No.  The  hen  is  stated  to  be,  that 
they  engage  to  give  such  security,  as  is  therein  after  menti<Hied ; 
that  is  a  covenant  that  they  will  pay  it,  if  their  fortune  shall  be  ini<- 
proved  by  getting  that  fund.  As  far  as  this  was  the  property  of  the 
daughter  either  absolutely  or  in  contingency,  it  did  not  bind  her  at 
all ;  though  I  admit,  a  settlement  might  have  been  made  upon  the 
marriage  to  create  a  specific  obligation  upon  that  fund.  The  settle- 
ment was  fraudulent.  It  recites  the  several  interests  of*  the  daugh- 
ter ;  namely,  to  the  funds  under  the  settlement  of  her  parents  in 
1749  subject  only  to  her  mother's  life  interest;  to  a  contingent  in- 
terest in  this  4000/.  stock,  part  of  5000Z.  stock,  given  by  the  will  of 
her  grandfather  Ransom  to  his  daughter  Mrs.  She^dey  and  her 
issue,  who  agreed  to  give  up  that  part  of  it  in  case  of  her  death 
without  issue  for  her  sister  Mrs.  Ransom  and  her  issue;  to  real 
estates  given  by  the  same  will  in  remainder,  if  Mrs.  Shepley  should 
die  without  issue,  to  Mrs.  Ransom  and  her  issue ;  all  subject  only  to 
the  life  interest  of  the  mother ;  to  other  real  estates  devised  by  the 
same  wUl  to  Mrs.  Ransom  and  her  issue,  with  power  of  appoint- 
ment ;  which  Mrs.  Ransom  appointed  to  her  son,  who,  being  of  suf- 
ficient age  to  make  a  will,  devised  to  his  father,  who  died  intestate, 

(l)j(Enie,5a 
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in  consequence  of  which  they  descended  to  his  daughter  in  fee. 
The  settlement  recited  all  this.  Mrs.  Ransom  did  not  disturb  her 
life  interest  in  these  funds ;  but  by  agreement  made  a  settlement  of 
the  money  funds  under  the  settlement  of  1749,  by  which  she  re- 
duced the  interest  of  her  daughter  to  an  estate  for  life  in  those  funds, 
with  remainder  to  the  children ;  so  they  got  nothing  by  that.  As  to 
every  other  fund ;  the  husband  without  consideration  of  any  thhig  for 
maintenance  covenants  for  the  daughter,  that,  when  she  shall  attain 
21,  all  her  interest  in  the  real  estates  shall  be  vested  absolutely  in  the 
mother ;  and  does  this  without  any  provision  for  himself,  his  wife,  or 
children ;  and  also  covenants,  that  this  40002.  shall  go  ab- 
solutely to  the  mother ;  and  there  is  no  *  consideration  fer  [  *  323  ] 
all  this,  except  that  the  mother  would  leave  her  real  and  per- 
scmal  property  to  the  daughter,  though  she  had  noUiing  but  under 
these  instruments.  This  settlement  was  a  fraud  upon  the  husband 
and  wife ;  and  the  deed  of  1781  recites  a  bill  in  this  Court  to  set  aside 
the  settlement,  as -an  appointment  by  the  mother  for  her  own  benefit ; 
and  that  the  parties  had  come  to  an  agreement,  which  agreement  is 
in  the  precise  terms  of  the  decree,  your  Lordship  would  have  made ; 
namely,  the  mother  was  released  from  her  covenant  not  to  devise 
her  estate  away  frt>m  her  daughter ;  and  the  husband  was  released 
bom  his  covenant  to  assign  all  his  property  to  the  mother ;  also  from 
the  covenant  as  to  this  fund ;  and  there  is  a  covenant  as  to  this 
debt,  which  is  the  same  covenant  as  that  in  the  settlement  itself. 
That  covenant  amounts  only  to  this ;  that,^  if  the  creditor  should 
have  a  right  to  recover  this  debt  in  the  life  of  Mrs.  Ransom,  he 
would  pay  it :  then  another  answer  is,  that  the  obligation  did  not 
arise  in  her  life.  The  agreements  in  1778  and  the  settlement  amount 
to  nothing  more  than  a  personal  covenant  with  the  creditor :  but  do 
not  refer  to  this  fund  at  all.  If  it  stood  upon  the  settlement,  he 
might  say,  he  had  as  good  a  right  to  all  the  estate,  the  husband 
covenanted  to  release  to  the  mother,  as  to  this  fund.  This  creditor 
does  not  come  here  to  say,  Mrs.  Ransom  was  imposed  upon  by  this 
agreement. 

Lord  Chancellor  [Thurlow].  It  is  one  thing  to  say,  the 
Defendant  has  bound  the  fund  to  the  payment  of  this  debt ; 
another  thing,  that  he  has  transferred  the  fund  to  the  mother ;  in 
which  case  it  would  be  bound  as  part  of  her  assets ;  and  any  con- 
veyance of  it  would  be  a  fraud  upon  all  her  creditors,  as  well  as 
thui  man.  There  are  two  questions.  Ist :  Was  the  original  trans- 
fer of  all  the  wife's  fortune  to  the  mother  void  as  a  marriage 
brokage.  2dly:  If  not,  was  the  deed  of  1781  fraudulent  against 
this  creditor  by  providing  for  the  payment  of  his  debt,  only  if  it 
should  fell  to  be  demanded  in  the  life  of  the  mother ;  and  conse- 
quently depriving  her  assets  of  that  fund,  if  the  debt  was  to  be 
demanded  after  her  death,  which  would  otherwise  be  liable.  If  any 
thing  moved  from  the  mother,  I  should  put  the  Defendants  to  aigue, 
that  it  was  not  a  good  consideration  for  assigning  over  the  fortune 
of  the  daughter.    The  effect  of  the  transaction  between  the  parties 
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is  thus.    The  mother  had  come  under  an  engagement  to  pay  this 

debt  to  the  creditor  of  her  son,  when  either  she  or  her 
[  *d24  ]  daughter,  ^should  come  into   possession  of  this  fund. 

That  was  very  proper  and  honorable.  The  daughter 
joined ;  but  being  an  in&nt  there  was  an  end  of  it  as  to  her ;  she 
was  not  bound  to  pay  it  at  all ;  but  the  mother  while  she  lived,  was 
liable  to  be  sped  for  it.  The  Defendant  by  the  settlement  makes  a 
transfer  to  the  mother  of  great  part  of  his  wife's  fortune  without 
any  reciprocation  but  a  general  covenant  not  to  make  a  will  to  the 
prejudice  of  her  daughter  to  a  greater  extent  than  the  sum  of  500/. 
He  made  her  covenant  also,  that,  if  she  should  become  liable  to  pay 
that  debt  by  the  deed  of  March,  1778,  she  then  should  pay  it  in 
her  Ufe.  If  she  had  become  liable,  and  had  not  paid  it,  in  this 
Court  her  assets  would  have  been  liable  to  it.  The  covenant  was, 
that  she  should  not  leave  that  debt  upon  the  estate.  The  objection 
as  to  the  uniairness  of  that  transaction  has  been  in  aome  degree  re- 
plied to :  it  is  not  upon  the  deed  unfair ;  because  her  covenant  to 
leave  her  whole  fortune  to  her  daughter  might  be  an  equivalent. 
When  they  came  to  arrange  this  business  in  1781,  she  assigned 
back  this  fund  upon  the  considerations  mentioned  by  the  Solicitor 
General ;  but  the  Defendant  baigained,  that,  if  the  creditor  should 
have  a  right  in  the  life  of  Mrs.  Ransom  to  recover  this  debt,  he 
should  pay  it  out  of  that  fund.  Suppose  Mrs.  Shepley  had  died  in 
the  life  of  Mrs.  Ransom,  and  then  Johnson  had  sued  for  the  money ; 
would  there  have  been  any  answer  to  this  obligation  to  pay  out  of 
that  fund  ? 

Solicitor  Generaly  [Sir  John  Scott],  admitted,  there  would  not. 
Lord  Chancellor.  Then  was  the  narrowness  of  that  provision 
a  badge  of  fraud  ?  which  seems  the  only  point  to  be  insisted  on ; 
for  there  is  no  ground  to  say,  there  was  a  specific  lien.  The 
awkwardness  of  the  case  is,  that  the  Defendant  took  notice,  that 
the  mother  was  indebted  to  Kettle ;  he  also  thought  to  take  those 
funds  from  her  under  the  notion  of  marriage  brokage :  but  then  she 
was  not  to  be  left  indebted  to  this  man  so  as  to  be  liable  to  be 
thrown  into  prison.  Therefore  it  was  provided,  that,  if  it  fell  upon 
her  during  her  life,  then  the  Defendant  would  satisfy  it ;  but  if  she 
should  die  without  becoming  liable,  and  nothing  should  be  left,  then 
the  creditor  would  be  disappointed,  and  it  was  not  worth  their  while 
to  provide  for  the  payment  of  it.     It  looks  Uke  taking  notice  of  it 

as  a  debt,  which  ought  to  be  provided  for  notwithstanding 
[  *d25  ]  the  pretence  of  marriage  brokage ;   *and  that  they  were 

willing  to  go  so  &r  as  to  keep  the  mother  out  of  a  gaol, 
but  not  to  meet  the  justice  of  the  case.  Suppose  he  had  a  right  to 
take  the  whole  fund  back,  and  that  that  provision  was.  only  through 
personal  tenderness  for  the  mother :  he  meant  to  be  generous  with 
regard  to  her,  but  did  not  mean  to  be  so  to  the  creditor.  As  I  can- 
not think,  Plaintiff  can  claim  a  specific  lien  by  any  means,  the 
single  question  is,  whether  it  was  gratuitous,  and  a  fraud  upon  the 
creditor,  to  re-assign  to  the  hustwuid  that  fund,  she  had  so  got. 
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They  must  bring  it  back  into  her  assets,  as  having  got  out  of  them 
in  fraud  of  her  creditors,  and  cannot  say,  this  fund  is  liable  through 
any  other  medium  than  by  bringing  it  back  into  her  possession ; 
which  they  cannot  do,  unless  by  sa]dng  it  was  fradulently  given  up 
as  to  creditors.  If  they  offer  that,  they  must  say,  there  was  no 
pretence  for  a  compromise  at  all,  and  that  it  was  a  mere  cover, 
which  they  cannot  say ;  for  there  was  pretence  enough  for  that :  it 
is  plain,  there  was  more  than  a  common  pretence  of  marriage 
brokage,  and  the  compromise  was  upon  that  foot ;  or  they  must  say 
there  was  no  pretence  for  its  being  so  totally  annihilated  as  to  be 
taken  out  of  the  fund  to  the  prejudice  of  the  creditors  in  one  event 
and  not  in  the  other.  They  are  driven  to  enforce  that,  that  the 
circumstance  of  giving  i^  up,  if  she  should  be  liable  to  be  sued,  was 
a  proof,  that  Defendants  did  not  understand  tliemselves  to  have  a 
right  to  claim  it  absolutely.  The  only  awkwardness  is,  that  the 
husband  thought  himself  bound  to  give  up  his  pretensions  to  that 
fiind  pro  quanta  the  mother  was  liable  in  her  own  person ;  and  that, 
taking  notice  of  that  debt,  they  have  rather  sharply  provided,  that, 
if  it  shall  not  be  suitable  in  her  life,  though  it  shall  against  her 
executors,  yet  that  the  Plaintiff  shall  not  be  admitted  to  sue  with 
effect  upon  her  assets.  Taking  it  in  that  point  of  view,  that  is  more 
than  the  bill  will  enable  the  Plaintiff  to  get  through.  If  the  other 
event  had  happened,  the  consideration  would  have  been  quite  suffi- 
cient to  give  a  specific  lien  :  but  as  in  the  event  there  clearly  is  no 
specific  hen,  the  only  way  to  get  at  it  would  be  by  bringing  it  back 
into  her  fund :  but  she  never  was  entitled  to  it,  unless  they  could 
have  qualified  that  agreement  with  fraud ;  and  the  bill  does  not  go 
upon  that.  Therefore  there  must  be  the  common  decree  for  an 
account  of  her  assets  without  any  particular  reference  to  this ;  and, 
as  there  was  no  will,  of  her  debts  and  funeral  expenses,  and  of  this 
debt  among  the  rest.  

1.  Though  a  female  under  age  is  not  bound  by  her  covenant,  upon  marriage, 
as  to  her  own  freehold  property:  Clough  v.  Clough,  5  Ves.  716 ;  Candhen  v.  Ca- 
ruthars,  4  Brown,  510 ;  jEad  of  BtuJdnrhamskurt  v.  DrurVf  Wilmot's  Notes,  207 ; 
iSi.  C.  2  Eden,  72:  still,  the  conscience  of  the  husband  would  be  bound  not  to  assist 
her  in  defeating  her  engagement,  to  the  injury  of  third  persons ;  and  without  such 
aid,  she,  during  coverture,  could  do  no  effectual  act  to  frustrate,  though  she  might 
decline  doing  any  in  execution  of  her  covenant :  MUner  v.  Lord  Hareu>ood,  18  ves. 
275 :  whether  a  male  infant  can,  by  contract  before  marriage,  bind  his  real  estate, 
or  whether  it  be  not  necessary  that  he  should  do  some  act  after  he  is  of  age,  to 
confirm  tiie  contract;  see  HoUingshead  v.  Hollingaheadj  as  stated  in  2  P.  Wms. 
228,  and  in  1  Str.  604,  and  the  observations  made  on  that  case,  by  Lord  Alvanley, 
in  Jaduon  v.  Jackson^  4  Brown,  466.  With  respect  to  personalty,  it  is  clear,  that 
agreements  before  marriage,  on  behalf  of  infants,  by  porents  and  guardians,  will 
bind  the  infants.  ^naUe  v.  MedlieoU,  9  Ves.  19 ;  Stan^fer  v.  Barker,  5  Mad.  164 ; 
miUiona  V.  CkUty,  3  Ves.  551. 

2.  Any  corrupt,  or  underhand  dealing,  by  means  of  which,  the  solemnization  of 
a  marriage  is  procured,  is  so  entirely  discountenanced,  that,  where  the  original 
transaction  was  a  marriage  brokage  bond,  though  such  bond  may  have  been  given 
up,  no  agreement,  which  appears  to  have  been  substituted  for  it,  or  to  have  grown 
out  of  that  fraudulent  transaction,  can  be  enforced  in  Equity :  Martin  v.  lAtUehaUs^ 
cited  1  Ball  &  Bea.  358:  nor  will  the  slightest  aid  be  given  in  support  of  an  action 
at  law,  in  respect  of  such  claim.    JSittg  v.  Burry  3  Meriv.  693. 
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[1791,  Mat  31.] 

Mr.  Justice  Buller,  far  the  Lord  Chancellor. 

AoREEMEifT  for  a  lease  of  a  fann,  lefening  to  a  paper  containing  the  terms :  Bill 
for  specific  performance  according  to  such  clauses,  as  had  been  read  to  the 
Plaintiff:  pitfol  evidence  to  prove  that  was  refused,  and  the  bill  dismissed,  (a) 

Bill  being  dismissed  without  costs,  as  a  hard  case,  parties  made  trustees  wiUi- 
out  their  knowledge,  and  as  such  being  necessary  parties  to  the  biil  cannot 
have  costs  against  Plaintiff,  but  left  to  their  remedy  against  their  principal : 
otherwise  pertiaps,  if  Plaintiff  had  prevailed ;  because  then  those  costs  might 
have  been  given  over  against  other  Defendants. 

The  same  construction  at  Law  and  in  Equity  upon  the  Statute  of  Frauds ;  and 
part  performance  of  a  parol  agreement  takes  it  out  of  the  statute,  [p.  333.] 

Costs  given,  [p.  334.] 

Costs  refused;  [p.  334.] 

Defendant  having  intimated  his  intention  to  relet  a  farm,  which 
had  been  let  at  a  rent  of  4002.  a  year,  Plaintiff  proposed  to  beccxne 
his  tenant ;  and  for  that  purpose  they  met  on  the  2d  of  February, 
1787  ;  when  Defendant  read  from  a  paper  certain  items  as  the  terms 
of  their  agreement ;  and  an  agreement  was  drawn  up  with  refer- 
ence to  that  paper ;  and  that  agreement,  signed  by  both  parties,  was 
deposited  in  the  hands  of  Mr.  Ayscugh ;  and  they  were  to  meet 
again  to  complete  the  business.  The  second  meeting  took  place  on 
the  15th  of  the  same  month  at  Ayscugh's  house ;  when  the  De- 
fendant's steward  produced  a  paper,  which,  he  said,  contained  the 
covenants,  which  were  to  be  inserted  in  the  lease ;  and  he  repre- 
sented it  to  be  the  paper,  to  which  the  articles  of  agreement  referred ; 
and  which  had  been  read  to  the  Plaintiff,  before  the  agreement  took 
place.  Plaintiff  denied  this ;  insisting  that  these  covenants  were 
quite  new  to  him,  and  objecting  to  several.     Defendant  insisted, 

(a)  In  the  present  case,  certain  clauses  were  alleged  to  have  been  read  at  the 
time  of  the  agreement;  but  it  was  denied,  on  the  other  side,  that  they  had  been 
read.  This  otenial  threw  an  invincible  obstacle  in  .the  way  of  the  bill  for  a  spe- 
cific performance.  This  will  be  enforced,  where  the  contract  or  agreement, 
though  not  in  writing,  is  fully  set  forth  in  the  bill,  and  is  confessed  by  the  answer. 
Such  a  case  is  entirSy  purged  of  the  mischief  intended  to  be  guarded  against  by 
the  Statute  of  Fiauds.  See  2  Story,  £q.  Juris.  §  755;  MomQf  General  v.  iSGf- 
tM22,l  Younge&ColL583;  BeeaMte,n.fmn<^{a)U}Hartv.:^ear%ooodiBaniet 
V.  ffitty  3  Monro,  170.  So,  in  a  suit  for  specific  performance  of  a  written  agree- 
ment, a  parol  variation  not  set  up  by  the  answer,  but  coming  out  on  the  cross-ex- 
amination of  the  defendant's  a^ent,  who  was  one  of  the  plamtiff's  witnesses,  is  a 
proper  subject  for  inquiry  before  Uie  court  finally  disposes  of  the  case ;  but  the 
plamtiflT  consenting  to  adopt  it  as  part  of  the  contract,  a  specific  performance  <^ 
the  contract  with  me  parol  variation  was  decreed  immediately  wi^  costs.  Lm^ 
dan  if  Birmmgham  R  K  Co.  V.  ffinfer,  1  Craig  &  PhiL  57.  In  BrwtkM  v.  Whedr 
oekj  11  Pick.  439,  the  Supreme  Court  of  MassachusettB  refused  to  enforce  specific 
perfonnance  of  a  contract  as  modified  by  a  verbal  agreement  They  found  them- 
selves on  the  words  of  the  statute  confemiifr  jurisdiction,  for  purposes  of  specific 
performance  ^  in  all  cases  of  eontrad  in  writing^  Qim^  if  the  verbal  agreement 
had  been  admUted  by  the  person  to  be  charged,  should  it  not  have  been  en- 
forced?   See  OkurdUB  V.  Ai^m,  3  Monroe,  81. 
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that  all  the  clauses  contained  in  that  paper  should  be  covenants  in 
any  lease  to  be  made  by  him ;  and  that  all  of  them  had  been  read 
to  the  Plaintiff  at  the  first  meeting.  Plaintiff  denied  that ;  upon 
which  the  treaty  was  broken  off,  and  the  bill  was  brought  for  a 
specific  performance  of  the  agreement  according  to  such  ckuses,  as 
Imd  been  read  to  the  Plaintiff,  to  prove  which  he  went  into  parol 
evidence.  The  clauses,  which  had  been  read,  were,  according  to 
the  evidence,  to  the  following  effect  (1)  :  ''The  Plaintiff  was  to 
take  the  &rm  for  21  years  at  the  neat  rent  of  400  guineas  the  first 
year,  and  7002.  every  year  after.  He  was  to  take  upon  himself  the 
expense  and  risk  of  a  proposed  embankment  of  a  rivulet ;  for  which 
he  was  to  be  paid  at  the  end  of  the  term  according  to  the  value 
of  it  at  that  time,  supposing  it  to  stand.  He  was  to  build  one 
hemel  ^2)  and  six  cottagers'  houses.  He  was  to  consume  all  the  hay 
upon  tne  fium,  unless  when  it  would  sell  for  3L  a  ton. 
Sixty  acres  of  uninclosed  *land  were  to  be  allowed  to  [  ^327  ] 
the  landlord  for  planting;  and  the  tenant  was  to  be 
allowed  for  them  according  to  the  decision  of  two  arbitrators  ;  and 
this  agreement  was  to  be  understood  bona  fide  on  both  sides ;  and 
any  doubt  or  dispute  was  to  be  settled  at  Ayscugh." 

The  clauses  in  the  proposals  contained  in  the  paper  produced  on 
the  15th  of  February,  to  which  the  Plaintiff  objected  as  being  new, 
or  contradictory  to  the  articles  and  the  clauses,  which  had  been  read 
to  him,  were  as  follows :  ''  A  reservation  to  the  landlord  of  hunting, 
fishing,  &c.  at  all  lawful  times  upon  the  estate.  A  power  to  the 
landlord  to  inclose  eighty  acres  of  uninclosed  land ;  the  tenant  to  be 
allowed  at  the  rate  of  five  shillings  an  acre  for  it.  A  general  reser- 
vation of  rent  in  blank  without  (tistinguishing  the  first  year  from  the 
rest.  A  reservation  of  a  right  of  making  bridges,  digging  for  gravel, 
&c.  paying  for  damage  according  to  arbitration.  Tenant  to  pay 
taxes,  quit  rent,  and  a  modus  for  tithes.  Tenant  to  consume  all  the 
hay  upon  the  fium,  except  when  the  price  should  be  3/.  lOs.  a  ton. 
To  spread  yearly  all  the  dung,  except  that  of  the  last  half  year, 
which  was  to  be  left  for  the  landlord  or  succeeding  tenant.  Reser- 
vation of  the  willows  for  the  landlord.  Tenant  to  keep  in  repair  all 
the  banks,  and  defend  the  same  fi'om  floods ;  and  to  plant  willows, 
where  necessary,  without  any  allowance  for  it  Tenant  to  lime  every 
sununer  fallow  ;  to  keep  and  leave  in  repair  bridges ;  and  to  make 
hedges  with  an  allowance  of  four  shillings  a  rood,  and  fences  and 
drains." 

The  bill  also  prayed,  that  some  mortgagees  might  confirm  this 
lease  made  by  their  mortgagor ;  or,  come  to  an  account  with  the 
Plaintiff;  and  assign  their  interest,  subject  to  such  benefit  of  redemp- 
tion as  there  mi^t  be ;  that  in  the  mean  time  Defendant  might  be 
restrained  fi'om  selling  or  demising  the  farm ;  and  Plaintiff  be  de- 
clared to  have  a  lien,  for  what  he  should  pay  to  the  mortgagees  with 

(1)  See  the  note,  jw^,  vol.  xL  353,  [Rose  v.  CSmmn§^iamt)  on  Lord  Redesdale's 
observatioDS,  1  Sch.  Sl  Lef.  35,  in  Clinan  v.  Cooke, 

(2)  Another  word  for  "hovel." 
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interest.  Defendant  by  his  answer  for  the  first  time  set  up  as  a 
defence  to  this  bill  a  settlement  made  in  1778,  under  which  his  wife 
and  others  had  an  interest,  and  could  call  upon  the  trustees  to  sell 
for  their  benefit ;  but  that  settlement  was  never  acted  upon  till  after 
the  agreement  between  Plaintiff  and  Defendant ;  when  Defendant  ex- 
ecuted an  appointment  under  it  to  trustees  with  directions 
[  *328  ]  to  sell.  The  answer  ^  admitted,  that  the  terms  of  the  em- 
bankment of  the  rivulet,  and  the  covenant  as  to  consum- 
ing the  hay  upon  the  farm,  were  to  be  as  stated  by  the  Plaintiff,  and 
that  the  clauses  concerning  the  hemel,  cottagers'  houses,  getting  up 
hedges  and  fences,  and  making  drains,  were  by  a  new  agreement 
superseded  and  done  away. 

The  parol  evidence  was  read ;  the  Counsel  for  Defendant  saying 
he  would  not  prevent  it,  as  he  wished  the  whole  case  to  be  before 
the  Court ;  but,  that  he  considered  himself  at  liberty  to  object  to  any 
thing  out  of  the  agreement. 

Solicitor  General,  [Sir  John  Scotty]  Mr.  Mitford,  and  Mr.  RomU- 
hfy  (a)  for  Plaintiff. 

An  agreement  for  a  lease  for  21  years,  in  order  to  its  being  exe- 
cuted in  this  Court,  must  be  in  writing ;  but  it  is  not  necessary, 
that  all  the  terms  of  it  should.  If  this  had  been  an  agreement  to 
let  for  21  years,  reserving  400/.  the  first  year,  and  700/.  a  year  after- 
wards, with  all  proper  and  usual  terms  according  to  the  custom  of 
the  country,  the  Court  would  execute  it  by  reference  to  the  Master 
to  inquire  into  the  custom  of  the  country,  or  by  directing  an  issue. 
Such  agreements  are  continually  carried  into  execution  in  this  Court ; 
and  the  minutiae  are  never  all  stated.  For  the  same  reason  in  this 
case,  the  ^ticles  stating  the  terms  the  parties  had  agreed  to,  and  re- 
ferring to  covenants,  which  had  been  read  as  covenants  to  be  insert- 
ed in  the  lease,  the  Court  will  make  the  inquiry,  in  order  that  the 
Master  may  settle  a  lease  containing  those  covenants.  There  is  no 
difference  in  principle  between  these  two  inquiries,  nor  any  danger ; 
for  it  is  clear  upon  defendant's  case  by  the  admissions  in  his  an- 
swer, that  it  is  impossible,  the  agreement  could  be,  that  all  those 

(a)  Thia  is  the  first  time  we  meet  the  name  of  Sir  Samuel  Romilly  in  these  Re- 
ports. He  was  bom  in  1757,  and  was,  therefore,  34  years  of  age.  In  the  succeed- 
ing volumes  of  Vesey  we  shall  witness  the  extent  and  variety  of  his  profession- 
al labors.  During  the  short-lived  administration  of  Mr.  Fox  m  1806,  he  was  So- 
licitor GeneraL  He  distinguished  himself  in  Parliament  by  his  unwearied  efforts 
for  the  reform  of  the  law.  He  died  in  1818.  The  memoir  of  his  life,  published  by 
his  sons,  discloses  the  character  of  a  model  lawyer.  In  him  were  olended  pro- 
fessional knowledge,  graceful  scholarship,  spotless  purity,  and  a  refined  benevo- 
lence. Perhaps  there  is  no  name  in  the  annals  of  the  English  law  to  which  the 
mind  offers  a  more  spontaneous  tribute  of  love  and  admiration.  See  Roscoe's 
Lives  of  Enunent  Lawyers ;  12  American  Jurist,  56.  He  next  appears  in  these 
Reports  in  the  case  of  Lord  Hampton  v.  OxendeSj  2  V.  261 ;  Brxstow  v.  fFade^  2 
V.  345;  Lord LonsdaU  v.  UtOedaU,  2  V.  452;  and  in  IRggiM  v.  Crmitford,  2  V. 
571.  In  this  last  case  he  was  sole  counsel  in  opposition  to  the  Attorney  General 
Sir  John  Scott  From  this  time  forward  his  name  is  of  more  frequent  recurrence, 
till  in  some  of  the  succeeding  volumes,  it  diffuses  its  light  over  the  chief  busi- 
ness of  the  court 
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covenants  should  be  inserted  in  the  lease.  This  paper  therefore 
is  not,  what  he  wishes  to  represent  it ;  for  it  is  in  many  instances 
contradictory  to  the  articles.  This  is  therefore  a  case,  in  which  col- 
lateral evidence  is  necessary.  If  it  was  merely  a  lease  for  21  years 
without  specifying  any  covenants,  the  usual  covenants  would  be  un- 
derstood to  be  intended.  As  to  the  interests  of  the  other  parties : 
Plaintiff  has  a  right  to  redeem  the  mortgages,  if  they  will  disturb  the 
enjoyment  under  this  agreement  by  their  mortgagor.  That  settle- 
ment would  not  have  been  heard  of,  if  Plaintiff  would  have  execut- 
ed such  a  lease,  as  Defendant  chose.  But  this  Court  will 
decree  the  *  Defendant  to  procure  his  wife  and  the  trus-  [  ^  329  ] 
tees  to  join  to  enable  him  to  execute  the  agreement:  he  is 
bound  to  endeavor  at  least  to  get  in  such  interests :  Barringtan  v. 
Horn,  2  £q.  Ca.  Ab.  17  ;  a  mdn  covenanted  for  himself  and  his  wife  to 
join  in  levying  a  fine  to  the  Plaintiff;  in  his  answer  he  insisted,  that 
he  was  tenant  for  life,  remainder  to  his  wife  for  life,  remainder  over  ; 
and  that,  his  wife  not  having  executed  the  deed,  nothing  passed. 
The  decree  was,  that  he  should  procure  his  wife  to  join ;  as  he  had 
covenanted  (1).  If  this  will  not  do,  Plaintiff  has  a  right  to  an  exe- 
cution of  a  lease  by  him,  if  Plaintiff  chooses  to  take  it ;  and  though 
that  will  not  prevent  the  wife  from  turning  him  out  (for  though  it 
appears,  she  acceded  to  the  terms  of  the  lease,  yet  as  her  consent 
was  not  in  writing,  he  cannot  avail  himself  of  it)  yet,  if  turned  out, 
he  would  have  a  remedy  against  the  husband,  and  another  equity  at 
least  for  the  damages  and  costs  sustained  by  the  non-performance  ; 
for  Plaintiff  has  been  at  a  great  expense  in  preparing  to  take  so  ex- 
tensive a  farm.  If  a  lease  is  not  made  to  him,  because  Defendant 
covenanted  to  do,  what  he  could  not  do,  he  ought  to  put  Plaintiff  in 
the  same  situation.  If  a  man  covenants,  that  his  wife  shall  levy  a 
fine,  she  must  do  it,  or  he  must  answer  the  damages.  Upon  iJiis 
principle  was  the  case  of  Denton  v.  Stuart  (2)  4th  July,  1786,  be- 
fore Lord  Kenyon,  then  Master  of  the  Rolls.  The  bill  was  for  spe- 
cific p^formance  of  an  agreement ;  after  it  was  made,  Defendant 
assigned  to  another  person  ;  the  decree  referred  it  to  the  Master  to 
inquire,  what  damage  the  Plaintiff  had  sustained ;  and  directed,  that 
what  should  be  found  should  be  paid  to  him  with  costs.  Mr.  Mans- 
field for  the  Defendant  did  not  then  resist  that  decree  fsirther,  than 
by  desiring  that  the  inquiry  might  be,  whether  any  and  what  damage 
had  been  sustained ;  but  the  decree  was  the  other  way.  There  is 
no  difference  in  principle,  whether  a  man  puts  it  out  of  his  own  pow- 

(1)  Bond  by  husband  reciting^  an  agreement  to  settle  wife's  estate;  bat  she 
was  not  an  executing  purty :  it  might  amount  to  an  agreement*  to  bind  him  to 
oblige  her  to  do  it  2  Ves.  526.  See  Mr.  Fonblanque's  note,  in  his  edition  of  A 
Treatise  on  Ec^oity,  vol.  L  293, 2d  ed.;  the  note  in  3  P.  Will.  190;  Halt  v.  Har- 
thf ;  post,  Moms  v.  Stephenson^  voL  vii.  474 ;  Emery  v.  ffdst,  viii.  505 ;  where  the 
principle  of  these  cases  is  powerfully  controyerted.  2  Jac.  &  Walk.  425;  1 
Madd.  6,  7. 

(2)  PostjGreenawcafv.Mams,yolxiLdQ5;  Gu^tm  v.  Stone,  xiv.  128 ;  Toddy. 
Gee^  xrii.  273,  and  276,  where  Denton  v.  Stewart  is  stated  from  Sir  Samuel  Rom- 
illy's  note ;  1  Cox,  258;  1  Fonb.  Tr.  £q.  44.    Bhn  v.  Sutton^  3  Mer.  237. 
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er,  or  makes  an  agreement,  knowing  that  is  not  in  his  power,  and 
does  not  bring  forward  the  objection.  The  objection  made  is  a 
fraud.  If  those  covenants  can  be  reduced  to  a  certainty  in  any  way, 
he  has  made  an  agreement  for  that  purpose.  It  depended  upon  his 
consent,  whether  the  estate  should  be  sold  under  the  settlement  or 
not;  for  nine  years  after  he  never  intended  to  sell; 
[  *  330  ]  *  and  his  entering  into  this  agreement  must  have  been 
with  a  view  to  keeping  the  estate,  or  to  seUing  it  with 
more  advantage  ;  and  the  appointment  after  this  agreement  to  the 
trustees  to  sell  was  *a  fraud  upon  the  agreement.  The  equity  of  the 
Plaintiff  therefore  is  a  reference  to  see,  what  were  the  covenants, 
that  according  to  the  agreement  ought  to  be  inserted  ;  and  that  De- 
fendant may  execute  a  lease  to  bind  himself  with  those  covenants, 
even  if  his  own  life  should  not  endure  during  the  lease ;  and  that  he 
may  procure  the  persons  interested  to  join  in  the  lease. 

BuLLER,  J.  Is  there  any  case,  in  which  this  Court  has  decreed 
specific  perfonnance  of  an  agreement  not  so  certain  as  to  sustain  an 
action  at  law  7  (a).  In  general  a  party  having  an  agreement  has  an 
election  either  to  come  here,  or  bring  an  action  (1) :  but  if  no 
action  could  be  maintained  upon  it,  is  there  any  case,  in  which  this 
Court  has  executed  it  ?  Suppose,  I  refer  it  to  the  Master ;  I  must 
leave  it  to  him  to  form  an  opinion  directly  in  the  teeth  of  the  Stat- 
ute of  Frauds. 

For  Plaintiff,  Either  the  Master  or  an  issue  must  ascertain, 
what  the  terms  were. 

BuLLER,  J.  Then  it  must  be  done  by  parol  evidence.  I  think, 
there  is  a  wide  difference  between  this  case  and  that  you  have  com- 
pared to  it,  an  inquiry  as  to  the  custom  of  the  country ;  there  the 
agreement  is  certain ;  here  the  parol  evidence  is  to  ascertain,  what 
was  the  contract  between  the  parties  at  the  time. 

For  Plaintiff,  The  Plaintiff  was  right  in  coming  into  this  Court ; 
because  he  did  not  know,  the  Defendant  was  incapable  of  executing 
this  agreement ;  though,  if  he  had  known  that,  he  ought  to  have 
gone  to  law ;  but  the  assignment  to  the  trustees  was  made  by  the 

Defendant  after  the  bill  was  filed. 
[^331]  ^Mt.  Mansfield,  for  Defendant.  Here  the  dispute  is, 
what  was  the  agreement ;  and  there  is  nothing  more  un- 
certain or  more  difficult  to  ascertain,  than  what  were  these  cove- 
nants, which  are  very  uncommon.  Defendant  says,  they  were  all 
read.  Plaintiff  denies  it ;  and  this  is  to  be  decided  by  pared  evi- 
dence ;  which  is  doing  the  very  thing  the  statute  meant  to  prevent 

BuLLER,  J.     I  am  v^ry  clear  in  my  opinion  upon  that  point. 

(a)  ''The  just  conclusicA''  says  Mr.  Justice  Stoiy,  '^  would  seem  to  b^  tbat 
Courts  of  Equity  ought  not  to  decline  tiie  iurisdiction  for  a  specific  performance 
of  contracts,  wherever  the  remedy  at  law  is  doubtful  in  its  nature,  extent,  opera- 
tion or  adequacy."    2  Stoiy,  Eq.  Juris.  §  728 ;  CUak  v.  ^nUy  22  Pick.  231. 

(1)  In  cases  of  agreements  before  Lord  Somers's  time  the  part^  was  sent  to  law, 
and,  if  he  recovered  any  thing  by  way  of  damages,  the  Court  of  Chancery  enter- 
tained the  suit  Amb.  40&  See  Fonblanque's  edition  of  A  Treatise  on  Equity, 
voL  i.  149, 2d  edit ;  where  the  opposition  in  the  cases  on  this  subject  is  stated. 
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SoUcitar  General^  in  reply.  AUan  v.  Bmoer  (1),  lately  before 
the  Lord  Chancellor :  a  fisLnn  was  let  to  the  Plaintuf  at  602.  a  year : 
there  was  an  agreement  by  parol,  that,  if  the  tenant  would  make 
some  improvements,  lessor  would  make  a  grant  of  it  to  him  for  life 
at  the  same  rent :  lessor  died,  having  devised  to  the  Defendant : 
a  paper  was  found  at  his  death,  desiring,  that  the  Plaintiff  and 
another  might  not  have  their  rents  raised ;  as  he  had  promised,  that 
this  order  should  be  given  by  him,  not  being  willing  to  grant  them 
leases ;  as  it  was  reasonable  for  him  to  do  on  account  of  the  improve- 
ments they  had  made;  which  must  have  distressed  them.  This 
paper  was  signed  by  the  lessor,  but  not  attested  by  witnesses.  It 
was  no  agreement ;  being  only  a  memorandum  in  the  party's  own 
possession.  An  ejectment  was  brought  by  the  guardian  of  an  in- 
fant ;  and  the  bill  was  for  an  injunction.  The  answer  denied  the 
agteement,  but  admitted  finding  the  paper.  The  Lord  Chancellor 
was  for  granting  the  injunction ;  and  said,  the  agreement  to  grant  a 
life  estate  to  the  Plaintiff  must  be  abandoned ;  but  that  clearly  there 
was  some  agreement  to  grant  some  interest  to  him ;  therefore  he 
directed  a  reference  to  inquire,  what  interest  was  intended  to  be 
granted ;  and  said,  the  rule  to  direct  the  Mastfer  would  be  easy ;  for 
the  term  must  be  according  to  the  money  laid  out  by  the  Phuntiff ; 
but  that  he  must  consent,  if  the  term  to  be  granted  was  such,  as 
would  before  that  time  have  expired,  to  pay  to  the  Defendant  an 
increased  rent  equal  to  the  additional  value  of  the  farm.  The  Mas- 
ter refused  parol  evidence;  and  upon  the  ground  of  the  statilte 
reported,  that  the  Plaintiff  was  only  entitled,  if  to  any  term,  to  a 
lease  for  three  years ;  which  was  the  longest,  that  could  be  by  the 
Statute  of  Frauds ;  and  it  was  again  referred  to  him  to 
state  the  promise  *made,  and  referred  U>  by  the  paper.  [  *  332  ] 
But  in  stating  this  case  I  must  also  state,  that,  though  the 
Lord  Chancellor  was  clear  in  his  opinion,  the  Counsel  mean  to  bring 
it  before  him  again,  not  being  satisfied.  This  Court  will  sustain  a 
bill,  though  there  could  be  no  action  at  law.  All  the  cases  are, 
where  the  Court  sees,  that  there  must  have  been  some  agreement ; 
and  they  have  been  in  the  habit  of  inquiring,  what  is  the  agreement, 
which  resulted  from  the  curcumstance  of  subsequent  enjoyment, 
where  the  agreement  is  only  in  parol.  But  this  case  is  not  upon  the 
Statute  of  Frauds ;  for  there  is  a  wide  difference  between  a  paper 
duly  attested,  referring  to  something  not  attested  in  the  same  man- 
ner, and  what  is  merely  in  parol.  If  a  man  by  will  attested  by 
three  witnesses  refers  to  a  paper  not  so  executed,  this  matter  of 
parol  must  be  gone  into ;  namely,  whether  that  is  the  paper  referred 
to.  If  a  man  by  will  attested  chains  his  estate  with  legacies,  it 
will  be  charged  with  l^acies  in  a  paper  not  attested  (2)  ;  though 
the  principle  of  the  statute  is,  that  no  man  shall  give  me  value  of 
land  in  any  manner,  but  by  three  witnesses.  If  a  testator  says  in 
his  will,  <<  I  give  my  lands  in  such  manner,  as  I  shall  by  a  writing 


s 


3  Bro.  C.  C.  149. 

Brudewa  v.  Bwghion,  2  Atk.  968. 
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appoint,"  if  he  appoints  by  a  paper  unattested  the  moment  before 
his  death,  it  will  do,  according  to  HabergKam  v.  Vincent  (1),  before 
the  Lord  Chancellor,  who  has  given  a  strong  opinion  upon  it,  though 
it  is  not  a  decision :  testator  by  will  properly  attested  gave  lands  to 
such  pcsrsons,  as  he  should  name  in  any  deed :  the  deed  naming  the 
devisees  was  executed  only  by  two  witnesses :  the  opinion  of  the 
Lord  Chancellor  was,  that  the  effect  of  the  paper  attested  by  three 
witnesses  would  be  sufficient  to  pass  it  within  the  statute.  Suppose 
.  the  Plaintiff  had  drawn  a  lease ;  and  had  inserted  in  it  the  cove- 
nants, he  avers  Wye  read ;  and  had  tendered  it ;  he  might  have 
brought  an  action  for  non-performance  of  this  agreement ;  for  if  a 
reference  may  be  to  a  written  paper,  it  may  be  to  such  part,  as  was 
read  ;  and  certrnn  est,  qwod  cerium  reddi  potest  Suppose  an  agree- 
ment to  insert  reasonable  covenants  merely^;  not  the  usual  and  rea- 
sonable covenants ;  the  Court  would  see,  what  would  be  reasonable 
covenants ;  like  %all  those  cases,  where  the  Court,  finding  there  has 
been  an  enjoyment,  seeks  what  was  the  probable  agreement  between 
the  parties. 

BuLLER,  J.     I  rather  think,  the  case  of  Habergham  v.  Vinceni 

went  upon  a  different  ground ;  and  that  the  question  there 
[  *333  ]  was,  how  far  *  the  deed  operated  to  bind  trustees.    Yoa 

suppose,  there  is  no  difference  between  referring  generally 
to  a  paper,  and  referring  to  such  part  as  was  read  :  but  there  is  a 
wide  difference :  for,  where  the  reference  is  general,  the  paper,  if 
sufficiently  described,  speaks  for  itself;  but  here  the  whole  is  to 
depend  upon  parol.  I  must  look  into  the  case  of  Allan  v.  Bowtr^ 
before  I  decide  this. 

For  Defendants.  As  to  AHan  v.  Bower;  there  could  be  no 
doubt,  but  that  parol  evidence  might  be  received  there  according  to 
the  practice  of  every  day ;  because  the  ground  was,  that,  in  confi- 
dence of  having  that  interest,  the  tenant  had  laid  out  a  great  deal 
of  money ;  and  without  doubt  a  parol  agreement  so  performed  is  to 
be  enforced ;  and  the  paper  found  was  a  proof  of  that.  Habergham 
V.  Vincent  has  no  relation  to  this  case.  It  is  certainly  a  very  impor- 
tant point,  that  a  will  may  by  reference  to  a  writing  not  attested 
pass  land ;  for  it  is  enabling  a  man  to  dispose  of  all  the  beneficial 
interest  in  his  estate  by  will  not  attested ;  for  the  will  remains  a 
revocable  instrument ;  the  testator  gives  himself  no  power  by  it, 
which  he  had  not  before ;  and  the  only  operative  instrument  is 
the  unattested  paper.  But  the  present  case  is  simply  this ;  can  this 
agreement  be  enforced  in  equity  or  at  law  for  an  interest  in  a  real 
estate  ?     That  can  only  be  decided  by  parol. 

BuLLER,  J.  The  case  of  AUan  v.  Bower  has  been  answered ; 
it  is,  as  stated  for  the  Defendant.  That  paper  imported,  that  the 
tenant  had  been  at  a  great  expense,  which  distressed  him.  Mj 
opinion  is  the  same  as  at  first.  As  to  the  part-performance ;  Courts 
of  law  have  lately  adopted  the  same  sort  of  reasoning,  that  prerails 

(1)  Post,  vol.  ii.  204. 
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in  this  Court ;  that  there  can  be  but  one  true  construction  upon  the 
statute  of  Frauds.  Whatever  it  is,  it  ought  to  hold  equally  both  in 
Courts  of  Law  and  of  Equity ;  and  that,  as  it  is  settled  in  Equity, 
that  a  part-performance  takes  it  out  of  the  statute,  the  same  rule 
shall  hold  at  law  ^1).  But  the  distinction  is,  that  all  those  cases 
are  by  the  part-performance  taken  out  of  the  statute.  That  distin- 
guishes them  from  the  present  case.  Here  there  is  no  part-perform- 
ance ;  nothing  taking  it  out  of  the  statute,  (a)  The  question  here 
is,  what  is  the  agreement?  The  whole  depends  upon 
parol.  If  the  agreement  is  certain,  and  explained  *in  [*334] 
writing  signed  by  the  parties,  that  binds  them :  if  not,  and 
evidence  is  necessary  to  prove  what  the  terms  were,  to  admit  it 
would  effectually  break  in  upon  the  statute ;  and  introduce  all  the 
mischief,  inconvenience,  and  uncertainty,  the  statute  was  designed 
to  prevent.  The  only  thing  to  support  this  case  would  be  to  prove 
by  parol  evidence,  which  of  these  covenants  were  read,  and  which 
were  not:  that  is  directly  prohibited  by  the  statute;  and  therefore 
the  bill  must  be  dismissed ;  but  without  costs ;  as  the  circumstances 
are  not  very  favorable  to  the  Defendant  (2). 

Costs  were  desired  for  the  mortgages  and  trustees,  as  having  been 
brought  before  the  Court  by  the  Plaintiff,  and  being  otherwise  with- 
out remedy ;  and  it  was  said  by  the  Counsel  for  the  trustees,  ap- 
pointed by  St.  Paul  to  sell  the  estate  under  settlement,  that  they  had 
never  executed  the  deed  of  trust,  but  were  made  trustees  without 
their  knowledge:  and  that,  even  if  the  decree  had  been  for  the 
Plaintiff,  their  costs  would  have  been  of  course. 

BuLLER  J.  They  were  all  necessary  parties  for  the  Plaintiff  to 
bring  before  the  Court.  I  cannot  give  them  costs  without  making 
the  Plaintiff  pay  them ;  and  I  am  of  opinion,  that  he  stands  in  a 
hard  case ;  and  ought  not  to  pay  any  costs.     If  the  decree  had  been 

(1)  Pottj  vol.  vL  39:  Cooih  v.  /odbon,  183;  Effons  v.  Bidcndly  333 ;  The  Mar- 
quit  Towndiend  v.  SUmgraomi  this  doctrine  is  exploded  by  the  Lord  Chancellor. 
See  Mr.  Hovenden's  note  to  the  principal  case.  ^^ 

(a)  Courts  of  Equity  will  enforce  a  specific  perfonnance  of  a  contract  within 
the  Statute,  where  the  poiol  agreement  has  been  parUy  carried. into  execution. 
See  2  Story,  Eq.  Juris.  §759.  The  ground  of  interference  in  such  cases  is,  that  oth- 
erwise one  jMuty  would  be  enabled  to  practise  a  firaud  upon  the  other.  lb.  Cariwe 
V.  FUndngf  1  Har.  421.  It  is  difficult  oflen  to  determine  what  is  to  be  deemed  a 
part-performance.  See  JaekMon  v.  Cutnghij  5  Munf.  318 ;  Parkhunt  v.  Van  Cori- 
lamU,  1  Johns.  Ch.  283;  Philip  v.  ThonfaoHj  1  Johns.  Ch.  149.  '*It  seems 
never  to  have  been  decided  in  a  court  of  law,  that  part-performance  of  a  parol 
agreement  will  take  it  out  of  the  statute.  There  is  such  a  didum  of  Mr.  Justice 
filler,  while  sitting  in  the  Court  of  Chancery,  but  it  has  never  been  received  as 
law."    Per  Kent,  C.  /.  /odfcjon  v.  Pierce,  2  Johns.  223. 

(2)  Podj  Jordan  v.  SawkinSy  402 ;  Pym  v.  Bladdnamy  vol.  iii.  34.  In  the  note 
pages  38, 9, 40,  are  collected  various  cases  exempted  upon  equitable  grounds 
from  the  operation  of  the  Statute  of  Frauds.  JRofe  v.  Conynghame^  xi.  ^ ;  xv. 
523.  For  the  distinction  between  enforcing  and  resisting  a  specific  performance 
upon  parol  evidence  of  a  variation  from  the  written  contract,  see  Ritk  v.  Jaekaonj 
4  Bro.  C.  C.  514 ;  Posi,  vol.  vi.  334 ;  The  Marqme  Toumshend  v.  ^angroom,  vi 
328 ;  WooUam  v.  Heam,  viL  211 ;  lEgginson  v.  CUnoea^  xv.  516;  RamahoUom  v. 
Gatdtn;  Chu>t9  v.  Higgin$on,  1  Ves.  &  Bea.,  165,  524;  Garrard  v.  GrMingf  2 
Swanst  244. 
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for  the  Plaintiff)  perhaps  I  might  have  given  those  trustees  their 
costs ;  because  I  could  have  given  them  over  against  the  other  De- 
Jfendants :  but,  as  it  is,  they  must  have  their  remedy  against  their 
principal  (1).  

1.  Lord  CommisBioner  Eyre  asked,  in  The  Eai  f^  Z/xMcb^  v.  B<nflafj  1  Yes. 
Jun.  504,  whether  there  was  any  case  in  which  the  Court  of  Chancery  had  told 
parties,  insisting  upon  an  agreement  in  Equity,  that,  because  no  action  would  lie 
for  them,  therefore  the  Court  would  not  emorce  the  agreement?  There  have 
been  many  cases  on  the  subject;  and  whether,  in  order  to  constitute  an  agree- 
ment of  which  Eauity  will  enforce  the  specific  performance,  the  agreement  moBt 
be  one  upon  which  an  action  at  law  would  lie  for  damages  {{BtUmpolih  v.  Dttm 
of  SL  PauPSj  Sel.  Ca.  in  Cha.  68;  BrwnUy  v.  FMpUut^  2  FreenL  246;  Marqmt 
of  JStionnanby  v.  Dakt  of  DewmMre,  2  FzeeoL  217 ;)  or  whether,  as  seems  most 
reasonable,  «tne  rule,  though  a  good  general  one,  ma^  not  require  exceptions  to 
prevent  a  failure  of  justice ;  (Sdon  v.  AcUm^  Prec  m  Cha,  137 ;  &  C.  2  Yem. 
480 ;  Cannd  v.  BuckUy  2  P.  Wms.  244 ;)  has  been  vauda  qtuutio,  upon  which 
the  authorities  are  not  easily  reconcilable.  The  last  reported  case,  it  m  belier- 
ed,  in  which  the  point  was  raised,  was  WUUama  v.  Steward^  3  Meriv.  486,  491; 
that  case,  however,  was  decided  on  its  own  special  circumstances,  and  therefore^ 
(although  specific  performance  was  decreed,  notwithstanding  it  was  very  doubtfii], 
whether  the  plaintiff  could  have  maintained  an  action  at  law,)  it  leaves  the  sub- 
ject as  open  to  debate  as  it  was  before.  However,  from  Lord  Hardwicke's  obaer- 
vation,  that  "  it  was  the  old  practice,  in  the  case  of  an  agreement,  before  Lord 
Somers's  time,  to  send  the  party  to  law ;  and,  if  he  recovered  any  thing  by  waj 
of  damages,  then  a  Court  of  E<}uity  entertained  his  suit  f  it  may  be  inferred,  that 
such  is  not  the  modem  practice:  (DodaUy  v.  BSnnardafj  AmbL  406;  Mown  r. 
ArmUigt,  13  Vea  37;  Mey  v.  Deaihamps,  13  Yes.  228:)  and  that  the  Court  re- 
serves to  itself  a  discretion,  not  of  giving  or  refusing  its  aid  to  enforce  agree- 
ments arbitrarily,  or  capriciously,  but  of  doing  so  upon  a  sound  and  temperate 
consideration  of  the  merits  of  each  particular  case :  BuckU  v.  MUdidlj  18  Yes. 
Ill ;  Flint  v.  Brandon^  8  Yes.  163 ;  and  see  the  note  to  that  case,  posL 

2.  It  should  seem,  that  an  agreement  may  be  specifically  enforced,  althooif^  it 
do  not  actually  embody  all  the  terms,  provided  it  contain  such  a  distinct  reference 
to  other  written  documents,  as  may  enable  the  particulars  to  be  unequivocally  es- 
tablished aliunde;  Gordon  v.  Trevelyanj  1  Price,  70;  Cole$  v.  TVeoofticI,  9  Yes. 
250,  and  see  note  9  to  that  case,  post ;  but,  in  the  principal  case,  the  whole  sab- 
stance  of  the  ajrreement  was  not  in  writing;  the  agreement  was  uncertain  and 
incomplete,  as  it  did  not  specify  which  of  the  covenants  contained  in  another  in- 
strument, vaguely  referrea  to,  were  to  compose  part  of  the  actual  agreement  It 
was  by  parol  evidence  that  it  was  to  be  ascertained  what  covenants  Rad,  and  what 
had  not  been  read ;  and  therefore  the  essential  parts  of  the  agreement  were  to  be 
ascertained  by  mere  parol  evidence.  Bate  v.  Conynghamej  11  Yes.  555.  The 
decision,  by  which  such  evidence,  for  such  a  purpose,  was  rejected,  has  been  re- 
peatedly approved.     Ogilvit  v.  Fo^ambe^  3  Meiiv.  63 ;  Hi^iman  v.  Chwu,  15 

.3.  The  jurisdiction  of  Courts  of  Equity  to  compel  performance  of  contracts 
was,  in  its  origin^  built  upon  the  foundation  of  legal  right;  but  such  jurisdiction 
has  not,  subsequently,  been  confined  to  cases  of  legal  title.  Courts  of  Eiquity,  npoo 
questions  of  this  kind,  sometimes  making  decisions  in  the  very  teeth  of  the  Stat- 
ute of  Frauds.  HaUcnf  v.  Grants  13  Yes.  76;  and  see  2  Hovenden  on  Frauds, 
1-3.  The  dictum  of  Mr.  Justice  Buller,  in  the  pfincipal  case,  that  part  peifonn- 
ance  takes  a  case  out  of  the  statute  at  Law,  as  weU  as  in  Eqpity,  nas  oeen  re- 
peatedly denied ;  (Cooih  v.  /oelrton,  6  Yes.  39 ;)  as  also  his  opinion,  that  because 
parol  evidence  cannot  be  received  at  law,  it  can  never,  in  such  cases,  be  received 
in  Equity.  Moormds  of  Towntend  v.  iStai^^rMMii,  6  Yes.  333.  Indeed,  Lord  Red- 
esdale  has  said,  that  he  recollects  Mr.  Justice  Buller,  when  pressed  with  the  con- 
sequences of  those  opinions  in  case  a  demurrer  to  evidence  were  ofiered,  felt  him- 
self obliged  to  abandon  these  positions,  the  very  ground  on  which  a  Court  of 

(1)  Mr.  Beames,  on  Costs,  p.  47,  note  25,  questions  this. 
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Equity  goefl,  in  eases  of  part  perforauunce,  beiiuf  the  xepmrion  of  a  species  of 
fraud  which  is  cognizable  in  Equity  only.  (yi&Uhf  v.  Hedgtt^  1  Sch.  &  Lef. 
130.  The  rule,  laid  down  judicially  is,  that  nothing  ought  to  oe  considered  as  a 
part  pezfonnance  which  does  not  put  the  party  seekmg  a  specific  execution  into  a 
sitoadon  that  is  a  firaud  upon  him,  unless  the  agreement  be  completed.  CUnan 
▼•  GdoIk,  1  Sch.  &,  Lef.  41;  Drame  v.  Dmommt  14  Ves.  387.  The  onl^  justifica- 
tion of  an  equitable  decree  in  contradiction  to  the  Statute  of  Frauds,  is  the  fur- 
therance of  the j^reat  object  of  the  statute  itself:  Band  v.  HopkmSj  1  Sch.  &,  Lefl 
434;  Floyd  v.  Buddand,  2  Freem.  268 :  it  is  only  when  it  would  be  a  fraud  in 
either  party  to  recede  from  an  agreement  that  parol  evidence  of  its  tenns  can, 
even  in  Equity,  be  admitted  on  the  part  of  a  plaintiff  seeking  specific  peiform- 
ance ;  (Sciage  v.  CarroL,  1  BalL  &  Bea.  282 ;)  and  that,  if  sufficiently  proved,  its 
execution  w^  be  decreed.    Loduy  v.  Loduy,  Prec.  in  Cha.  519. 

4.  The  Statute  of  Frauds  enacts,  that  no  agreements  respecting  lands,  (other 
than  leases,  for  tenns  not  exceeding  three  yean)  shaJl  be  of  force,  unless  they 
have  been  signed  by  Viepmiiu  to  be  diarged;  but  the  statute  is  in  the  negative 
only,  it  does  not  say  that  every  agreement  so  signed  shall  be  enforced :  to  adopt 
that  construction  would  be  to  enable  any  T)er8on,  who  had  procured  another  to 
sign  an  agreement,  to  make  it  depend  on  his  own  will  and  pleasure  whether  it 
slKNild  be  an  agreement  or  not  Lord  Redesdale  has  even  intimated  a  doubt 
whether  in  any  case  (not  turning  upon  the  fact  of  part  performance)  an  agreement 
ought  to  be  enforced  which  has  not  been  signed  by  both  parties.  Lamtruon  v. 
Buflfr,  lSch.&Lef.20;  O^Bourke  v.  Pemvol,  2  Ball.  &  Bea.  62 ;  Sir  William 
Grant,  it  is  true,  held  a  different  opinion:  (I\noU  v.  JYvemofi,  Q.Ves.  354 ;  West- 
em  V.  JliisseB,  3  Ves.  &,  Bea.  192  :i  as  Lora  Hardwicke  seems  to  have  done  also. 
Badthause  v.  Mohun^  3  Swanst  435.  n.  Lord  Eldon,  without  expressly  deciding 
the  point,  appears  to  have  leaned  to  Lord  Redesdale's  view  of  tne  question,  and 
to  have  deemed  the  signature  of  both  parties  important,  at  least,  if  not  essential 
HttddUtbMt  V.  Biteoej  11  Yes.  592.  And  Sir  Thomas  Plumer  thought  it  worthy 
of  consideration,  whether,  when  one  party  has  not  bound  himself,  the  other  is  not 
at  liberty  to  enter  into  a  new  agreement  with  a  third  person.  Mvtin  v.  MUdieil^ 
2Jac.&Wa]k.428. 

5.  As  to  the  costs  of  trustees,  see,  aniej  the  note  to  M&mey  Otnend  v.  The 
C%o/£efuftm,iy.243. 
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[1791,  Mat  31 a  C.  3  Bao.  C.  C.  255.] 

BuLLEB,  J.,  far  the  Lord  Chancellor. 

Widow  put  to  election  to  take  under  the  will  of  her  husband  or  dower  notwith- 

standiiiff  great  disproportion. 
Receipt  of  a  legacy  ana  annuity  under  the  will  for  three  years  did  not  prevent 

her  right  of  election,  being  presumed  not  to  have  acted  with  fUl  knowledge, 

which  would  bind  her.  (a) 

Testator  bequeathed  to  his  wife  1002.  to  be  paid  out  of  his  per- 
sonal estate  within  six  months  after  his  death ;  and  after  some  par- 
ticular dispositions  gave  all  his  estate  and  effects  whatsoever  upon 
trusty  subject  to  an  annuity  of  35/.  to  his  wife  for  life,  for  his  son  by 

'  (a)  To  put  the  widow  to  her  election  between  her  dower  and  a  testamentary 
disposition  in  her  &vor,  the  will  itself  must  show  that  the  testator,  probably,  con- 
templated the  subject  of  her  dower,  and  that  he  intended  the  testamentary  provi- 
sion for  her  should  exclude  her  fircm  aU  claim  to  dower,  if  she  elected  to  take 
such  provision.     Ftdler  v.  Yaiei^  8  Paige,  335.    See  Bandley  v.  IKzon,  3  Russ« 
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a  former  wife,  whom  he  made  residuary  legatee.  The  widow  re* 
ceived  her  legacy,  and  also  the  annuity  for  three  years ;  and  then 
brought  the  bill,  claiming  both  the  interests  under  the  will  and  her 
dower,  which  was  about  802.  a  year,  the  real  estate  being  admitted 
to  be  about  240L  The  trustees  had  let  the  son  into  possession  of 
the  real  estate  upon  attaining  21 ;  as  was  directed  by  the  will. 

BuLLER,  J.     Must  she  not  elect  ? 

Mr.  Mttford,  for  plaintiff,  said  that  it  was  so  like  the  case  of  Jonei 
V.  Collier,  Amb.  730,  that  he  found  it  difficult  to  argue  it,  unless  up- 
on the  ground  of  the  great  disproportion. 

BuLLER,  J.     But  even  that  will  not  do.     She  must  eletU 

Solicitor  General  [Sir  John  Scott],  for  the  Defendant.  She  cannot 
now  elect. 

For  Plaintiff.  That  is  contrary  to  all  the  cases.  In  Boynton  v. 
Boynton  (1)  the  wife  had  received  it ;  and  the  Master  of  the  Rolls 
said,  that  should  not  prejudice  her.  Pusey  v.  Desbouverie,  1  P. 
Will.  316,  10,0002.  was  bequeathed  to  a  person  entitled  under  the 
custom  of  London  to  a  share  of  her  father's  fortune :  she  had  released 
all  her  claim ;  and  brought  a  bill  on  account  of  the  dispro- 
[  *  336  ]  portion ;  *  and  she  was  held  not  to  be  bound  till  after  the 
accounts  taken.  Lord  Beaulieu  v.  Lord  Cardigan,  Amb. 
533,  where  the  devisee  was  considered  as  entitled  to  elect  all  his 
life.  If  he  elected  to  take  under  the  will,  he  was  to  make  a  con- 
veyance by  way  of  condition :  but,  as  he  did  not,  his  representatives 
were  held  to  be  entitled  to  elect.  In  Render  v.  Rose,  3  P.  Will. 
125,  n.  the  same  doctrine  was  held  ;  that  parties  are  not  to  be  taken 
to  have  made  election  without  complete  knowledge  of  their  rights ; 
and,  that  in  no  case  shall  a  child  be  obliged  to  elect  till  after  the  ac- 
counts taken.  Here  though  the  widow  has  received  the  legacy  and 
annuity,  she  has  not  released  or  done  any  thing,  that  can  be  called 
an  election. 

For  Defendant.  If  this  is  not  an  election,  when  can  a  person  be 
said  to  have  elected  ?  For  the  same  reason  the  time  may  be  ex- 
tended to  nineteen  or  twenty  years.     In  a  late  case,  where  the  time 

192;  Herbefi  v.  Wren,  7  Cranch,  370;  DOUm  v.  Parker,  1  Clark  &  F.  303;  Ad- 
sU  V.  Msii,  2  Johns.  Ch.  448;  Johnson  v.  Td/ord,  1  Russ.  &  My.  244 ;  SmUh  v. 
Knisken,  4  Johns.  Ch.  9.  It  has  been  decided  that  where  there  is  a  devise  of  real  es- 
tate to  a  wife,  withoutany  declaration  in  the  wiU,  that  it  is  to  be  in  lieu  of  dower,  ahe 
is  not  put  to  her  election,  but  may  take  both  devise  and  dower.  Shaw  v.  Shaw,  2 
Dana  342.  See  also  Lanrabee  v.  Van  AUtint,  1  Johns.  307 ;  Kamidy  v.Mtdrow, 
1  Dall.  414 ;  Ambler  v.  JSTorton,  4  H.  &  Munf.  23.  She  is  not  bound  to  make  her 
election  until  all  the  circumstances  are  known,  and  the  condition  and  value  of  the 
funds  are  clearlv  ascertained.  2  Story,  Eq.  Juris.  §  1098 ;  HaU  v.  Hall,  2  M'Cord, 
Ch.  280.  An  election  made  under  mistake  will  not  bind  her.  Sndgrovt  v.  Snd' 
grove,  4  Dessaus.  274.  She  ma^  lose  her  right  to  elect  by  delay.  Blunt  v.  Gte, 
5  Call,  481.  So  a  widow  clainun^  dower,  and  having  it  partitioned  off  to  her  by 
legal  process,  and  holding  and  enjoying  the  same  for  several  years,  has  made  her 
election,  and  cannot  afterwards  set  it  aside  and  claim  the  third  in  fee  simple,  un- 
der the  statute,  when  the  estate  is  nearly  settled.  Qiurrie*  v.  Garrttt,  4  Dessaus. 
146.  See  P^U  v.  BagUv,  AfCle.  &  Y.  569 ;  Upshaw  v.  Upshaw,  2  Hen.  &  M. 
381 ;  (yDriscoU  v.  libger,  2  Dessaus.  Ch.  299. 
(1)  Bit).  C.  C.  445. 
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was  a  little  longer  than  in  this,  the  Lord  Chancellor  held  the  wife 
bound ;  and  said,  that,  if  parties  act  a  great  while  under  the  will, 
they  shall  not  elect:  Btttricke  v.  Broadhur8t,3  Bro.  C.  C.  88(1). 
There  must  be  some  time,  at  which  the  parties  shall  be  said  to  have 
elected.  I  have  heard  the  Lord  Chancellor  say  over  and  over,  that 
that  case  upon  the  will  of  the  Duke  of  Montague  shall  never  bind 
any  other,  where  there  is  the  least  difference  between  them  (2).  In 
Boynton  v.  Boynian  nothing  was  done ;  but  she  had  said,  she  would 
elect.  Here  she  has  acted  for  three  years  together ;  and  taken  the 
legacy ;  and  submitted  to  the  will.  If  any  case  of  ignorance  of  her 
right  was  made  out,  that  would  be  different. 

BuLLER,  J.  If  the  argument  for  the  Defendant  holds,  a  single 
payment  would  have  bomid  her ;  but  the  point  is,  whether  she  Imd 
full  knowledge  of  the  circumstances  of  the  testator,  and 
of  her  own  *  rights.  I  think,  there  was  a  case  before  me  [*337  ] 
about  two  years  ago  at  Lincoln's  Inn  Hall,  which  went  much 
beyond  this.  If  she  had  acted  with  full  knowledge,  she  should 
not  afterwards  deny  it :  but  after  three  years  only  I  cannot  say, 
she  is  not  entitled.  The  legacy  of  lOOL  imd  what  she  has  received 
from  the  annuity,  must  be  accounted  for  (3). 

By  consent  nothing  was  said  about  interest. 


1.  The  decision  made  in  this  case  has  been  diaeugproved,  though  it  is  precisely 
analogous  to  that  made  in  Jimes  v.  CoUter,  AmbL  730,  as  well  as  that  in  Arnold  v. 
Ktm^^ieady  2  Eden,  231 ;  and  bears  considerable  resemblance  to  the  decision 
come  to  in  ViUa  Rtal  v.  Lord  Ckdwrnf^  1  Brown,  292,  n. ;  although  the  last  men- 
tioned case  may  be  distingqished  by  the  circumstance,  that  the  trustees  were 
expressly  directed  by  their  testator  to  demise  the  premises  therein  mentioned ; 
and  as  this  power  to  demise  was  given  in  terms  sufficiently  large  to  include  the 
whole  of  the  testator's  real  estate,  it  was,  therefore,  held  to  afford  a  sufficient 
implication  of  an  intention  that  the  widow  should  not  have  her  dower  set  out  by 
metes  and  bounds,  but  that  she  should  be  put  to  her  election. 

2.  The  i>rcponderance  of  authority,  however,  seems  to  be  more  favorable  to  the 
rights  of  widows  than  the  doctrine  of  the  principal  case.  It  appears,  that  although 
a  testator  has  devised  his  estate  to  trustees,  charged  without  an  annuity,  or  a  gross 
sum,  to  his  widow ;  still  as  a  wife's  title  to  dower  is  paramount,  a  Court  of  Equity 
will  not  infer  that,  because  the  testator  has  given  all  his  property  to  trustees,  it 
was  necessarily  his  intention  to  give  them  that  which  was  not  his.  Foster  v.  Cook^ 
3  Brown,  351 ;  Pitts  v.  Snowden^  1  Brown,  292 ;  Grtatonx  v.  Cory,  6  Ves.  616 ; 
Birmingham  v.  CWtron,  2  Sch.  &  Lef.  45S.  But  although  this  would  be  inad- 
missible as  a  general  construction,  circumstances  may  jui^y  it :  (Druce  v.  Den- 

(1)  AnU,  171.  In  that  case  the  time  was  five  years ;  during  which  she  acted 
under  the  will ;  and  being  sole  exec^utrix,  and  the  trustees  not  acting,  she  received 
the  rents  and  profits.  The  Lord  Chancellor  desired  to  be  understood,  that  he 
dismissed  the  bill  upon  the  particular  circumstances,  that  the  fund  was  a  free 
fund  fix»m  the  beginning ;  and,  that  there  was  no  suggestion,  that  the  estate  was 
in  such  a  situation  as  to  render  it  doubtful,  what  the  result  would  be. 

(2)  See  the  observations  of  the  Lord  Chancellor  upon  that  case,  ante,  Bvtrickt 
v.  Broadhursty  171. 

(3)  See  the  note,  ante,  259 ;  post,  French  v.  Davies,  voL  iL  575 ;  Couch  v.  Strat- 
ion,  IV.  391 ;  Smith  v.  Sm/Uh,  v.  189 ;  Grealorex  v.  Cory,  vi.  615 ;  Chalmtrs  v. 
Stmie,  2  Ves.  &.  Beat  222;  MiaU  v.  Brain,  4  Madd.  119;  Brdcher  v.  JTefTW,  5 
Madd.  61 ;  Roberts  v.  Smiih,  1  Sim.  &.  Stu.  513 ;  1  Ball  &  Beat  2a  Upon  elec- 
tion generally,  see  post,  Blake  v.  Bunbunfy  FinA  v.  Finch,  514,  534,  and  the 
notes  in  pages  523,  7. 
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mwm,  6  Ves.  400;  and  see,  aniey  note  2  to  Stratttm,  t.  Bedj  1 V.  285:)  if  the 
estates  would  be  insufficient  to  satisfy  the  chaxges  expressly  imposed  upon  them, 
in  case  the  title  to  dower  were  sustained^  that  might  show  an  intention  to  bar  the 
claim  of  dower ;  and,  it  seems,  a  reference  to  ascertain  that  fact  will  be  gmnted. 
Peanon  v.  Peanonj  1  Brown,  292 ;  FVe^  v.  DavieSj  2  Ves.  Jun.  580. 

3.  It  is  well  established,  as  general  doctrine,  that,  since  dower  is  a  legal  right, 
the  intention  to  exclude  that  right,  by  a  bequest  of  something  else,  must  be 
demonstrated,  if  not  by  express  words,  at  least  by  (what  appears  to  the  Court  to 
amount  to)  necessary  implication.  It  is  only  where  the  claun  of  dower  would  be 
inconsistent  with  the  will,  or  plainly  tend  to  defeat  some  other  part  of  the  testap 
tor's  disposition  of  his  property,  that  the  widow  can  be  compelled  to  elect  StnduBn 
V.  SutUniy  3  Ves.  252;  Thonuon  v.  JVeUon^  1  Cox,  447.  Of  course,  a  bequest  of 
personalty  can  never  operate  in  bar  of  dower,  unless  an  intention  to  that  effect  is 
unequivocally  established :  ^^yrea  v.  WUUsy  1  Ves.  Sen.  230 :  nor  will  a  devise  to 
the  testator's  widow  of  part  of  those  lands  out  of  which  she  might  claim  dower, 
bar  that  claim  with  respect  to  the  remainder  of  such  lands ;  (Lcutrtnet  v.  Lawnmeef 

1  Br.  P.  C.  591;  &  C.  2  Freem.QQi]  Lord  Dorthutery.  Lord  Effingham^  Cooper, 
324 ;  HUchina  v.  HUchins,  2  FreeuL  241 ;)  unless  the  terms  of  the  devise  express, 
or  clearly  imply,  that  it  was  the  testator's  intent  the  bequest  of  part  of  the  lands 
should  be  in  satisfaction  of  dower  out  of  the  remainder.  Ckabmrt  v.  iStoriZ,  2  Ves. 
&  Bea.  224 ;  Dickson  v.  JRofrfiuon,  Jacob's  Rep.  503.  And  a  devise  of  a  con- 
tingent remainder  to  a  widow,  for  life,  in  the  whole  of  the  lands  out  of  which  her 
dower  is  demandable,  it  is  well  settled,  will  not,  by  implication,  exclude  her 
immediate  title  to  dower ;  for  there  is  nothing  inconsistent  in  the  two  interests : 
Jndtdon  v.  NMhcoity  3  Atk.  435 :  and  wherever  a  clear,  incontrovertible  result 
does  not  arise  from  the  husband's  will,  that  he  meant  to  exclude  his  widow  from 
dower,  she  will  not  be  put  to  her  election:  he  may  not  have  known  that  she  would, 
under  the  circumstances,  be  dowable ;  but  this  will  not  be  enough  to  exclude  her 
riffht ;  it  must  appear  that  he  did  know  it,  and  meant  to  bar  her ;  or,  at  leasts  that 
what  she  demands  is  repugnant  to  the  dispositions  he  has  made.   Frintk  y.  Diaries, 

2  Ves.  Jun.  577,  581. 

4.  Acts  done  by  a  party  before  he,  or  she,  is  fully  infoimed  of  his,  or  her  rights, 
will  not,  generally  speaking,  amount  to  an  election.  See,  anie,  the  note  to 
Butridte  v.  Broadkurst,  1 V.  171 ;  and,  to  the  references  there  cited,  add,  DSkn  v. 
Parker,  1  Swanst  381 ;  fVkuOer  v.  Webiter,  2  Ves.  Jun.  371. 

5.  The  principal  case  is  likewise  reported  in  3  Brown,  255. 
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FOUNTAINE  v.  PELLET. 

[1791,  JuwE  1.] 

BuLLER,  J.  for  the  Lord  Chancellor. 

Testator  devised  his  estate  upon  trust,  that  his  mansion-house,  park,  garden, 
iLc,  pictures,  plate,  furniture,  6lc,  (to  go  as  heir-looms)  shpuld  bv  the  trustee 
^  be  kept  in  hand,  and  in  good  order  and  repair,"  till  all  incumSrances  paid : 
upon  farther  trust  to  permit  testator's  daughter  ^  to  have,  hold,  occupy,  use, 
and  enjoy "  his  said  mansion-house,  park,  garden,  &c.  pictures,  plate,  furni- 
ture, &.C.  for  life :  upon  farther  trust  to  lay  out  from  rents  and  profits  all  he 
should  think  necessary  to  keep  the  mansion-house,  ds.c.  in  repair:  then  to  pay 
the  daughter  an  annuity  of  600i.  for  life  (for  whom  he  also  charged  the  estate 
with  10,000^.)  and  to  apply  the  surplus  in  discharging  the  incumbrances,  ^m 
which  he  excepted  the  mansion-house,  &c.  He  ^ve  the  trustee  200/.  a  year 
above  all  char^;  and  after  charges  paid  limited  the  estate  over.  The 
daughter  occupied  the  house  till  her  death :  afterwuds  the  trustee  lived  in  it 
The  daughter  held  to  have  had  an  equitable  life  estate  in  the  house,  &c.  as 
excepted  from  the  general  devise  to  the  trustee :  who  therefore  upon  account 
was  not  allowed  for  rates  and  taxes  paid,  and  expense  of  the  garden  defrayed 
by  him  during  her  life :  but  allowed  for  them  afterwards,  because  under  this 
will  necessary  for  him  to  occupy  either  himself  or  by  a  servant  Allowed  for 
necessary  expense  of  procuring  a  thing  to  be  done,  which  turned  out  to  be 
reasonable,  though  he  might  have  come  to  the  Court  to  sec,  whether  it  was 
proper.  Not  allowed  for  costs  of  a  suit  against  the  daughter  voluntarily  paid 
by  him,  even  though  she  was  entitled  to  them  from  the  estate ;  nor  for  a  park- 
keeper  upon  the  trust  estate,  because  used  as  his  own  servant  (a) 

Sir  Nicholas  Carey  devised  all  his  estates  in  England  and  Amer- 
ica to  the  Defendant  upon  trust  to  sell  the  estate  in  America ;  and, 
as  to  his  estate  in  England,  that  his  mansion-house  at  Beddington, 

(a)  By  the  English  law  a  trust  is  regarded  as  a  burtlien  on  the  conscience  of 
the  person  to  whom  its  performance  is  confided,  not  to  be  undertaken  upon  mer- 
cenary views,  and  merelv  honorary.  It  was  established  as  a  general  rule  that 
he  should  not  be  allowed  any  remuneration  for  his  care  or  trouble.  See  Jeremy, 
EquL  Jiuis.  136,  and  cases  cited ;  1  Hilliard,  Abridgment,  236.  The  rule  was 
recognized  in  New  York,  where  it  was  held  doubtful,  whether  even  an  agreement 
with  the  eethd  que  trust  for  an  allowance,  made  offer  the  creation  of  the  trust,  is 
binding.  Manning  v.  Manning,  1  Johns.  527;  Sehieffelin  v.  Sttwart,  ib.  620; 
though  if  made  at  the  time  of  tlie  execution  of  the  trust,  it  is  valid.  Hendricks  v. 
Bobmson,  2  Johns.  Ch.  31^  The  English  rule  seems  to  be  still  in  force  in  Ohio. 
Walker,  Introduction,  314  In  Massachusetts  executors  are  allowed  a  reasonable 
compensation,  and  the  Court  has  said,  that  there  is  no  reason  why  trustees  should 
not  be.  Five  per  cent  has  been  allowed  as  a  commission  on  all  the  property  that 
has  come  to  their  hands.  BantU  v.  Jov,  16  Mass.  221 ;  LangUy  v.  HaU,  11 
Pick.  12a  See  also  in  the  matter  of  Kdiogg,  7  Paige,  265.  The  English  rule 
has  been  warmly  repudiated  in  Virginia.  MQkr  v.  Beverly*,  4  Hen.  &  Munf. 
415;  &C.6  Munf.  92.  In  Maryland,  it  has  been  customary  to  allow  a  trustee, 
or  mortgagor  in  possession,  for  all  necessary  expenses  incurred  for  the  defence, 
relief,  protection  and  repairs  of  the  estate.  Hagthorp  v.  Hook,  1  Gill  &,  Johns. 
273.  The  trustee  has  been  allowed  a  fee  paid  to  a  solicitor  for  advice  in  relation 
to  his  trust  Jones  v.  Stockett,  2  Bland,  167.  According  to  the  English  rule,  a 
solicitor,  who  is  trustee,  is  not  entitled  to  charge  for  professional  services,  which 
must  be  assumed  to  Imve  been  rendered  in  his  character  of  trustee ;  though  under 
a  contract  properly  entered  into,  he  may  be  entitled  to  his  professional  charges. 
/fi  re  Sherwood,  3  Beav.  338 ;  floors  v.  tVowd,  3My.&  Craig;  CoUxnsv.  CoHy,  2 
Beav.  128.    It  has  been  held  in  South  Carolina,  that  the  trustee  is  entitled  to  be 
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together  with  the  park,  gardens,  out-houses,  &c.  and  all  the  lands 
occupied  with  it,  and  then  in  his  hands,  (amounting  to  seventy  acres) 
and  all  the  pictures,  plate,  linen,  and  furniture,  (which,  he  directed, 
should  go  with  it  as  heir-looms)  should  by  his  said  trustee  ^'  be  kept  in 
hand,  and  in  good  order  and  repair,"  till  his  estate  should  be  discharged 
from  all  incumbrances  ;  and  not  to  be  let  to  any  person  whatsoever ; 
and  upon  farther  trust  to  permit  his  daughter  Catherine  Carey  ^'  to 
have,  hold,  occupy,'use,  and  enjoy"  his  said  mansion-house, with 
the  park,  garden,  &c.  and  all  the  pictures,  plate,  furniture,  &c.  for 
her  life :  then  upon  farther  trust  to  lay  out  of  the  yearly  rents  and 
profits  of  all  his  estate  in  England,  all  his  trustee  should  find  neces- 
sary to  keep  his  mansion-house,  &c.  in  good  repair ;  and  then  to 
pay  his  daughter  an  annuity  of  600/.  and  to  apply  the  surplus  in 
discharging  the  incumbrances  upon  the  estate ;  and  he  expressly  ex- 
cepted the  mansion-house,  &c.  from  the  charges  upon  the  estate. 

After  the  incumbrances  should  be  paid,  he  limited  the  es- 
[*338]   tate  to  Fountaine  *with  remainders  over,  with  powers  of 

leasing  over  all  except  his  mansion-house,  &c.  which,  he 
desired,  those  who  were  to  take  his  estate,  should  inherit,  and  also 
take  his  name  and  arms.  He  also  gave  10,000/.  to  his  daughter, 
charged  upon  the  estate  ;  and  gave  a  power  to  the  trustee  to  raise 
by  mortgage  what  would  be  sufficient  with  the  rents  to  pay  off  the 
charges.  Then  reciting,  that  his  daughter's  marriage  could  only 
bring  disgrace  upon  her  family  on  account  of  her  great  bodily  in- 
firmity, he  directed,  that,  in  case  she  should  marry,  she  should  lose 
all  benefit  under  the  will.  He  gave  to  the  trustee  200/.  a  year  over 
and  above  all  his  charges  for  his  caire  and  trouble. 

Miss  Carey  occupied  the  mansion-house  till  1796,  when  she  died 
unmarried.  Since  that  time  the  Defendant  lived  in  the  mansion- 
house.  The  incumbrances  upon  the  estate  were  about  24,0002. 
The  bill  was  brought  by  Fountaine  for  an  account,  and  to  be  let 
into  possession;  and  by  a  decree  made  in  1773  an  account  was 
directed ;  and  it  was  ordered,  that  the  Defendant  should  be  chai^ 
with  all,  he  made,  or  might  have  made  without  wilful  default ;  but 
that  he  should  not  be  charged  with  rent  for  the  mansion-house,  &c. 
nor  with,  the  produce  of  the  garden  used  in  his  own  family;  but  if 
he  had  made  any  profit  by  the  sale  of  it,  he  was  to  be  charged  with 

remunerated  for  the  actual  amount  of  money  or  labor  bestowed  on  such  in^irove- 
ments  as  are  necessary  to  preserve  the  property,  or  to  render  it  permanently  more 
beneficial ;  but  not  on  ide«l  or  unsuccesstul  experiments.  Afyen  v.  Ahfera,  2  ITCord, 
Ch.  82.  See  also  PkUlipa  v.  Budardy  I  B.  Monroe,  349.  A  devise  in  trustto 
take  care  of  land,  though  to  use  it  in  any  other  way  than  for  the  support  of  tlie 
family,  does  not  authorize  the  trustee  to  make  improvements,  and  if  made,  he  can- 
not be  allowed  the  value  of  them.  FindUty  v.  fFuaon,  3  Litt  393^  But  see  wdrth 
EoberUon  v.  Stewcoiy  2  B.  Monroe,  321.  Coria,  incurred  by  trustees,  agents,  receiv- 
era,  and  personal  representatives,  litigating  Inma  fidt^  and  from  a  conviction  of 
duly,  will  be  raid  out  of  the  assets.    Mo9t$  v.  Murgatroyd^  1  Johns.  Ch.  473; 


Dwucomb  V.  Vunteomb,  ib.  508 ;  Hosaek  v.  Bogersj  9  Paige,  461 ;  Knat^bull  v. 
Ftca-nhead,  3  My.  &  Cr.  122;  Decker  v.  MOUr,  2  Paige,  149;  Knox  v.Pidid,i 
Dessaus.  199.  See  the  subject  of  the  costs  of  trustees,  in  2  Barb.  Cb.  Pr. 
338-^1. 
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that :  and  it  was  declared,  that  the  Plaintiff  was  not  yet  entitled  to 
be  let  into  possession ;  but  that  the  house,  park,  &c.  should  still  be 
kept  in  repair  by  the  trustee.  Exceptions  were  taken  to  the  report 
by  the  Defendant :  first  because  he  was  not  allowed  for.  the  rates 
and  taxes  paid  by  him  both  during  the  life  of  Miss  Carey  and  since 
her  death ;  as  to  which  the  question  was,  whether  he  was  to  be  con- 
sidered as  occupier,  and  so  liable  to  pay  them,  and  to  chai^  them 
upon  the  estate  during  either  or  both  of  those  periods. 

Another  exception  was,  that  the  Defendant  was  not  allowed  for 
the  expense  of  cultivating  the  garden  during  the  same  periods. 

SoUcitor  General  [Sir  John  Scott]  and  Mr.  Mitfordy  for  the  excep- 
tions. As  to  the  first  period,  during  the  life,  of  Miss  Carey,  the  Mas- 
ter has  disallowed  these  payments  upon  the  idea,  that  the 
*  Defendant  ought  to  hare  called  upon  her  for  what  he  [  *  339  ] 
bad  so  paid.  The  meaning  of  the  testator  was,  that  the 
trustee,  to  whom  the  first  part  of  the  will  gave  the  whole  legal 
estate,  should  be  the. occupier;  not  Miss  Carey,  who,  he  intended, 
should  have  her  life  interest  clear  of  all  expense  whatsoever,  There 
was  no  limitation  to  her  issue,  because  he  wished  her  not  to  have 
any.  With  600/.  a  year  she  could  not  be  the  occupier  of  so  large 
a  mansion-house,  park,  &c.  If  the  Defendant  was  occupier,  he 
was  the  person  legally  chargeable ;  and  he  had  no  equity  to  call 
upon  her  to  repay  him  what  he  had  so  paid.  If  he  could,  it  could 
only  be  in  a  Court  of  Equity ;  or,  if  a  Court  of  Law  would  entertain 
an  action  for  money  paid  to  her  use ;  it  would  be  an  equitable  action, 
and  subject  to  the  same  rules.  Till  all  the  charges  should  be  paid, 
testator  has  expressly  stated  his  wish,  that  the  mansion-house  should 
be  kept  in  hand  by  the  trustee ;  and  therefore  gave  his  daughter  an 
annuity  for  her  support  with  permission  to  hve  in  the  house :  but  he 
intended,  that  all  the  writings,  &c.  which  it  would  be  the  duty  of 
the  tenant  to  look  to,  should  remain  with  the  trustee,  who  was  there- 
fore the  tenant,  and  liable  to  pay  all  these  taxes  and  outgoings,  and 
therefore  ought  to  be  allowed  them.  As  to  the  time  subsequent  to 
the  death  of  Miss  Carey,  the  bill  insisted,  that  the  Defendant  should 
pay  rent  for  the  mansion-house  since  that  time ;  and,  that  the  Plain- 
tiff should  be  let  into  possession :  but  his  possession  is  postponed  by 
the  decree ;  and  according  to  that  Defendant  is  not  to  pay  rent ; 
nor  to  be  charged  with  the  consumption  of  the  produce  of  the  gar- 
den in  his  own  family. 

Mr.  Mansfieldy  for  the  report.  These  exceptions  come  on  after 
a  great  lapse  of  time.  Miss  Carey  has  given  by  will  all  her  fortune 
to  this  Defendant ;  by  which  he  will  get  the  10,000/.  charged  upon 
the  estate.  Ever  since  her  death  he  has  been  lord  and  owner  of 
this  estate.  There  was  no  necessity  for  his  being  tenant  of  the 
house  after  her  death :  but  h^  chose  to  be  so :  and  the  only  question 
is,  whether  he  shall  not  pay  the  common  taxes  and  expenses  of  the 
place.  That  provision,  that  it  shall  be  kept  in  hand,  applies  to  the 
time,  when  Miss  Carey  should  be  dead.  The  testator  only  meant, 
that  these  premises  should  be  kept  in  proper  repair,  as  his  other 
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estates ;  not  that  the  taxes,  and  expense  of  cultivating  the  garden 
should  be  paid  out  of  this  fund.  This  place  is  within  ten  miles  of 
London ;  and  with  a  little  management  such  a  garden  would  not 
only  defray  the  expense  of  its  cultivation,  but  even  afford  considera- 
ble profit.  The  trust  of  the  house,  &c.  to  Miss  Carey  was  the  first 
trust:  and  the  words  used  gave  her  an  equitable  estate,  if  any  words 
can.  "  To  have,  hold,  use,  occupy,  and  enjoy,"  are  the  very  words 
of  a  legal  estate  for  life :  and  it  would  have  been  a  clear  legal  estate 
only  for  the  word  "  trust."  The  testator  might  have  exonerated  her 
from  taxes :  but  his  intention  must  have  been  very  clear  for  that 
That  part  of  the  will,  which  they  insist  upon,  is  recital ;  and  in- 
cludes in  the  same  clause  with  the  mansion-house,  4&c.  lands  then 
in  his  own  occupation.  These  are  not  mentioned  in  the  devising 
part,  which  cannot  be  affected  by  the  recital.  Upon  the  whole, 
though  she  was  to  pay  no  rent,  nor  to  be  at  the  expense  of  repairs, 
there  is  nothing  to  put  her  in  a  different  situation  from  that  of  any 
other  tenant  for  life ;  and  6002.  a  year  with  the  mterest  of  10,000/. 
was  a  sufficient  income.  As  to  the  time  during  which  Defendant 
has  been  actually  occupier ;  this  estate  is  an  auxiliary  fund  for  debts. 
He  has  not  paid  a  mortgage  upon  it.  He  ought  to  have  made  it  as 
productive  a  fund  as  possible.  If  he  chose  to  become  tenant,  and 
is  not  by  the  decree  to  be  charged  with  rent  for  it,  he  ought  at  least 
to  be  charged  with  the  common  taxes  of  an  occupier. 

Reply.  This  is  what  the  Plaintiff  calls  recital ;  '<  and  it  is  also 
my  will,  that  all  the  pictures,  plate,  &c.  be  annexed  to  the  mansion- 
house,  and  that  they  be  kept  in  hand,  &c."  That  is  a  devising 
part :  and  controls  all  the  subsequent  devises ;  and  upon  that  clause 
the  Court  has  said,  the  Plaintiff  is  not  entitled  to  the  possession  of 
the  estate.  From  the  outset  of  the  will  the  trustee  is  directed  from 
the  death  of  the  testator  and  till  the  debts  are  paid,  to  keep  it  in 
hand ;  which  controls  all  the  subsequent  interests  to  Miss  Carey  and 
the  other  persons ;  and  makes  the  trustee  actually  occupier.  As  to 
the  latter  period,  it  is  taking  the  profits  from  him,  and  charging  him 
with  taxes  on  account  of  those  profits. 

BuLLER,  J.  The  observations,  Mr.  Mansfield  set  out  with,  upon 
the  circumstances  of  this  case  are  strongly  founded:  for  here  in 
1791  are  exceptions  taken  to  a  report  under  a  decree 
[*  341]  made  *  in  1773.  It  is  no  credit  to  the  Court ;  but  it  does 
not  appear,  who  caused  the  delay ;  and  it  cannot  influence 
the  decision  of  the  case.  This  will  certainly  is  not  accurate.  That 
first  part,  which  on  one  side  is  called  a  recital,  on  the  other  the  de- 
vising part,  does  direct  expressly,  that  the  house,  d^c.  shall  be  kept  in 
hand  by  the  trustee.  When  in  a  subsequent  part  he  says,  his  daughter 
is  to  occupy  part  of  it,  it  is  inconsistent ;  for  those  words  are  too  ex- 
press to  admit  a  doubt  as  to  the  interest,  he  took  in  the  limitation. 
The  point  is,  whether  under  the  words  of  the  devise  to  the  trustee  to 
permit  his  daughter  to  have,  hold,  occupy,  use,  and  enjoy  the  mansion 
house,  park,  garden,  together  with  the  use  of  his  plate,  furniture,  &c. 
for  life,  she  had  only  a  license,  or  an  equitable  interest  in  the  house, 
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park,  &c.  for  life ;  and  the  words  are  so  strong  to  give  Jier  an  equita- 
ble interest  for  life,  that  notwithstanding  the  perplexity  arising  from 
comparing  that  with  the  former  part  it  is  the  true  and  only  construction. 
If  it  was  only  a  license  to  her,  it  naturally  follows,  that  he  might  con- 
tinue in  the  house  at  the  same  time,  and  do  what  he  pleased  in  it : 
but  it  is  clear,  the  testator  did  not  intend  that,  for  he  has  given  to  her 
the  general  and  absolute  use  of  the  whole  house,  park,  garden,  plate, 
furniture,  &c.  Therefore  to  make  it  consistent  I  must  consider  this 
as  an  exception  out  of  the  general  devise  to  the  trustee  to  be  kept 
in  hand,  &c.  It  is  the  more  probable,  that  this  was  his  intention, 
because  after  the  first  clause  directing  the  trustee  to  keep  in  hand, 
dtc.  it  makes  part  of  the  same  sentence,  that  he  is  not  to  let  to  any 
one.  The  trustee's  hands  are  tied  up  as  to  that :  but  it  was  compe- 
tent to  the  testator  himself  to  say,  that  any  person  might  occupy  the 
house,  &c.  and  he  has  said  that  for  his  daughter.  But  another  part 
of  the  will  is  to  be  considered  even  as  during  the  life  of  A|iss  Carey ; 
for  in  the  first  devise  the  testator  has  also  given  all  the  lands  occu- 
pied with  the  mansion-house,  and  then  in  his  hands.  Those  the 
trustee  is  not  to  let,  but  is  to  make  profit  of;  and  is  answerable  for 
the  profits  of  those  seventy  acres  only.  They  are  not  given  to  Miss 
Carey ;  and  therefore  are  in  different  circumstances ;  and  he  is  to 
be  considered  as  acting  only  in  execution  of  his  trust  as  to  that ;  and 
therefore  it  necessarily  follows,  that  he  is  entitled  to  an  allowance  in 
respect  of  those  seventy  acres. 

Mr.  Mansfield  here,  informed  the  Court,  that  those  seventy  acres 
had  been  let  even  during  the  life  of  Miss  Carey,  who  was 
charged  with  the  rent;  that  the  trustee  had  *  accounted    [^342] 
for  the  rent ;  and  that  there  was  no  exception  as  to  that. 

BuLLER,  J.  If  they  were  let,  he  acted  directly  contrary  to  the 
will.  They  were  in  fact  let ;  and  he  has  accounted  for  the  rent ; 
and  the  person  occupying  is  to  pay  the  rates  and  taxes.  But  there 
is  no  exception  as  to  that.  Therefore  as  far  as  the  exception  relates 
to  the  rates  and  taxes  during  the  life  of  Miss  Carey,  it  must  be  dis- 
allowed. Then  the  next  question  is  as  to  the  time  subsequent  to 
her  death :  and  I  think,  he  ought  to  be  allowed  for  that  time.  Con- 
sider, whether  it  was  necessary,  that  the  house  should  be  occupied 
or  not.  I  think,  the  trustee  was  bound  by  this  will  so  far  to  occupy 
the  house,  that  he  must  be  liable  to  rates  and  taxes.  He  was  re- 
quired to  take  care  of  the  furniture,  pictures,  plate,  &c.  therefore 
some  person,  perhaps  only  a  servant,  must  have  resided  there ;  and 
if  only  a  servant,  the  property  would  have  been  liable  to  the  rates 
and  taxes  paid,  and  which  the  trustee  claims.  As  to  the  intention 
of  the  testator ;  much  is  to  be  collected  from  the  nature  of  the  prop- 
erty, and  the  character  in  which  the  Defendant  stands.  He  is 
merely  as  a  trustee,  and  steward.  I  rather  think,  he  had  been  stew- 
ard to  the  testator ;  and  therefore  it  is  impossible  to  suppose,  the 
testator  meant  to  throw  any  personal  burthen  or  charge  upon  him. 
£900  a  year  was  given  him  as  a  salary  for  his  trouble  and  care  in 
executing  the  trust ;  and  if  his  situation  was  not  beyond  the  ordinary 
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case  of  a  steward,  to  make  him  pay  the  rates  and  taxes  of  this  h^ 
house  would  be  much  to  take  out  of  that  salary ;  and  probably  as 
much,  as  any  rent  he  could  have  paid  for  any  house,  he  might  live 
in ;  for  it  appears  by  the  report,  that  they  amounted  to  50Z.  a  year; 
therefore  the  testator  could  not  intend  that  charge.  The  decree  has 
gone  far  to  decide  that  by  directing,  that  he  should  have  what  gar- 
den produce,  he  could  consume  in  his  own  family,  without  paying 
any  thing  for  it.  According  to  that  construction  of  the  will  he  is 
not  to  be  charged ;  but  to  Imve  his  salary  clear.  Therefore  the  ex- 
ception as  to  the  rates  and  taxes  subsequent  to  the  death  of  Miss 
Carey  must  be  allowed ;  and  as  to  the  previous  time  disallowed. 

The  second  exception  was  not  farther  argued,  depending  upon 
the  same  principle. 
[  *  343  ]  *  The  third  exception  was,  that  the  Master  had  not  al- 
lowed the  sum  of  9L  15^.  paid  by  the  Defendant  to  a  So- 
licitor for  the  expense  of  procuring  a  landlord  to  take  up  the  lease 
of  a  house  that  it  might  not  be  a  burthen  upon  the  estate,  in  con- 
sideration of  a  sum  of  money  paid  to  him  by  the  Defendant ;  which 
consideration  money  was  allowed  by  the  Master. 

For  the  report  it  was  said,  he  ought  to  have  come  to  the  Court 
for  this  allowance. 

Fourth  exception :  that  the  Master  had  not  allowed  a  sum  of  26/. 
paid  *y  the  Defendant  to  a  Solicitor  for  costs  of  a  suit  brought 
against  Miss  Carey ;  which,  it  was  insisted  for  the  Defendant,  she 
had  incurred  in  the  character  of  trustee  for  the  devisee  of  this  estate ; 
and  that  therefore  they  ought  to  be  allowed. 

For  the  report  it  was  said,  that,  as  there  was  no  adjudication  of 
cost^  to  her  by  the  Court,  the  Master  would  not  have  been  justified 
in  sulowing  them. 

The  fifth  exception  for  not  allowing  the  Defendant  for  a  parit- 
keeper  was  resisted ;  as  he  had  used  the  same  person  as  his  own 
servant ;  namely,  as  his  huntsman,  and  in  other  capacities. 

BuLLER  J.  As  to  the  third  exception,  the  Master  has  allowed 
the  consideration  money  paid  to  the  landlord ;  and  this  is  a  neces- 
sary expense  in  procuring  that  to  be  done.  Though  he  might  have 
•  come  to  the  Court  to  see  whether  it  was  proper,  yet  if  it  turns  out 
to  have  been  reasonable,  he  shall  have  it ;  therefore  allow  that  ex- 
ception. As  to  the  fourth,  I  think,  he  has  gone  too  fiir ;  for  those 
costs  would  have  been  due  to  Miss  Carey,  if  to  any  one.  She  never 
took  any  step  about  it ;  and  he  has  put  himself  in  her  place  in  order 
to  chai^  the  estate.  That  is  too  much ;  and  must  be  disallowed. 
As  to  the  fifth,  if  he  used  the  park-keeper  as  his  servant,  he  must 
pay  him :  disallow  that  also.      

1.  That,  in  endeavoring  to  ascertain  the  doubtful  meaning  of  a  testator,  the 
inconsistencies  which  mignt  arise  from  one  construction,  and  be  avoided  by 
another,  are  to  be  attended  to ;  see,  post^  to  Blake  v.  Bunbury,  1  V.  514. 

2.  A  trustee  must  be  reimbuised  for  all  expenses  properly  incurred  by  bim  in 
the  execution  of  his  tiust;  see,  ante,  the  note  to  The  Momey  General  v.TkeCS^ 

Sf  Lorulon,  1  V.  243 ;  and  that  the  Court  will  protect  an  executor  in  trust  in 
oing,  without  an  order,  what  it  would  order  him  to  do;  see  Gibwn  v.  Boff, 
7  Ves,  150. 
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NOURSE  V.  FINCH. 

[1791,  June  3,  28.] 

BuLLER,  J.,  for  the  Lord  Chancellor. 

Rksidue  nnbequeathed:  codicil  diBposin^  of  it,  but  with  blanks  for  names,  &c. 
not  filled  up,  and  unexecuted,  found  with  the  will:  and  contradictoty  evidence 
of  intent :  executor,  having  a  specific  legacy,  trustee  for  the  next  of  kin.  (a) 

In  what  cases  parol  evidence  admissible,  (h)  [p.  337.]    ^ 

Sir  Charles  Nourse  upon  the  18th  of  Febraary,  1789,  devised 
in  the  following  manner :  ^'  As  to  all  my  worldly  estate,  with  which 
it  has  pleased  God  to  bless  me,  I  give  and  bequeath  as  follows  :^' 
After  disposing  of  a  great  deal  of  property  by  way  of  specific  lega- 
cies to  severd  persons  he  gave  to  IMiss  Finch  "  out  of  the  true  re- 
gard and  affection  I  have  for  her,''  the  house  he  dwelt  in,  and  an- 
other of  which  he  was  seised  in  fee,  to  her,  her  heirs  and  assigns  for 
ever;  provided  she  did  not  marry,  but  with  remainder  over  if  she 
should.  He  also  gave  her  ^'  all  and  singular  the  furniture,  linen, 
plate,  glasses,  china,  carriage,  books,  (with  a  feW  exceptions)  jewels, 
watches,  liquors,  wearing  apparel,  cash  in  the  house,  and  all  other 
things  now  used  in  the  premises,  to  her,  her  executors,  administra- 
tors, and  assigns,"  provided  she  did  not  marry ;  but  if  she  should 
marry,  they  were  given  over.  He  gave  15,000Z.  stock  to  trustees 
upon  trust  to  permit  her  and  her  assigns  to  have  the  interest  and 
dividends  for  her  life  upon  the  same  condition,  that  she  should  con- 
tinue single,  otherwise  to  go  over.  Upon  the  same  condition  also 
he  gave  2500Z.  due  to  him  upon  mortgage  of  some  tolls  to  trustees 
upon  trust  to  permit  her  and  her  assigns  to  receive  the  interest  for 
her  life,  with  remainder  over  upon  her  marriage.  He  gave  her  1  lOOZ. 
secured  to  him  by  the  Commissioners  of  the  Oxford  market  with  the 
arrears,  to  dispose  of  as  she  should  think  fit.  He  then  gave  4000/. 
stock  to  trustees  upon  trust  for  his  sister  for  life :  to  Dr.  Chapman 
and  another  being  trustees  in  his  will  1002.  each  for  their  trouble ; 
and  directed,  that  they  should  not  be  chargeable  with  more,  than 
they  should  actually  receive,  and  that  they  should  retain  their  ex- 

(a)  The  main  question  in  this  case,  with  regard  to  the  presumntion  of  a  ffift  of 
the  onbeqneatked  residue  of  the  estate,  to  the  executor,  is  of  little  practicu  con- 
sequence in  the  United  States ;  where  the  residue  is  by  law  universally  distribu- 
ted among  the  next  of  kin,  in  the  absence  of  all  contrary  expressions  of  intention 
by  the  testator.  See  ante,  p.  68,  note  (a)  to  Bennd  v.  Batchdor,  And  the  same 
principle  has  been  adopted  by  the  Statute  1  Wm.  IV.  cap.  40 ;  2  Williams,  Ex- 
ecutors, 1050.  See  fftUon  v.  ffiUon,  3  Binn.  557 ;  &  C.  9  S.  &  R.  424 ;  Neaves's 
Estate,  9  a  &  R.  186;  Hays  v.  Jackson^  6  Mass.  153;  HUl  v.  iiO/, 2  Hay w.  298 ; 
Denn  Y.AtUuj  1  Penn.  44;  2  Tucker's  Blackstone,  514,  note. 

aSee  ante,  p.  259,  note  (a)  to  Bough  v.  Read.  Where  the  words  of  a  will, 
i  by  evidence  of  the  material  facts  of  the  case,  are  insufficient  to  determine 
the  testator's  meaninff,  no  evidence  will  be  admissible  to  prove  what  the  testator 
intended,  and  the  wiS,  except  in  certain  special  cases,  will  be  void  for  uncertain- 

5r.    Wigram,  Interpretation  of  Wills,  p.  83,  proposition  vi.    See  1  Stoiy,  Eq. 
uris.  §  179. 
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penses.  He  made  Miss  Finch,  who  was  a  rebtion,  his  sole  execu- 
trit ;  and  directed  the  legacies  to  be  paid  within  twelve  months 
after  his  decease,  or  as  much  sooner  as  might  be  convenient 
to  her.  There  was  no  residuary  clause.  The  testator  died  the  19th 
of  April  following.  After. his  death  a  sketch  of  a  codicil  was  found 
wrapt  up  with  the  will,  but  not  executed ;  nor  were  the  blanks, 
which  had  been  left  both  for  persons  and  sums,  filled  up.  It  was 
in  the  following  form :  '^  Whereas  I  have  not  in  my  will  disposed  of 
the  residue,  I  give  out  of  the  said  residue 

and  all  the  residue  " 

The  bill  was  brought  by  Mrs.  Nourse,  the  only  sister  of  the  testa- 
tor, claiming  as  sole  next  of  kin  a  residue  of  about  8000/.  as  undis- 
posed of.  The  Plaintiff  had  besides  the  legacy  given  to  her  2502.  a 
year  for  life ;  and  was  84  years  of  age  at  the  execution  of  the  will. 
They  went  into  evidence  on  both  sides. 

The  evidence  for  the  Plaintiff  consisted  of  the  depositions  of  John 
and  Thomas  Walker,  who  were  brothers,  and  attorneys  of  character, 
and  friends  of  the  testator.  John  Walker  lived  in  or  near  Oxford, 
which  was  the  place  of  the  testator's  residence :  Thomas  lived  at 
Woodstock.  Their  evidence  was  to  the  following  effect.  "  John 
Walker  prepared  the  will  from  the  instructions  of  the  testator  given 
about  the  10th  or  11th  of  February,  1789;  at  which  time  the 
deponent  John  observed,  that  the  residue  was  not  disposed  of;  to 
which  the  testator  replied,  that  he  meant  to  dispose  of  it  by  a  codicil 
of  his  own  making.  By  the  testator's  directions  John  sent  the  will 
to  his  brother  Thomas  to  be  looked  over  by  him.  On  the  18th  of 
February  the  testator  called  again  upon  John  in  order  to  execute  his 
will,  when  John  again  observed  to  him,  that  the  residue  was  not 
disposed  of,  and  advised  him  to  execute  a  codicil,  as  it  would  prevent 
a  Chancery  suit  between  his  executrix  and  next  of  kin,  which  other- 
wise might  happen :  testator  replied,  that  he  had  provided  for  all  the 
grand  objects  of  his  bounty  by  his  will,  and  would  make  a  codicil  in 
his  own  hand  writing.  In  the  beginning  of  March,  1789,  the  testa- 
tor sent  word  to  Thomas  Walker,  that  he  would  come  over  and  dine 
with  him,  as  he  wanted  to  consult  him.  The  testator  came  accord- 
ingly, and  brought  his  will  with  him,  and  asked  Thomas,  what  he 
thought  of  it.  Thomas  having  read  it  said,  he  thought  it  very 
proper ;  but  observed,  that  there  was  no  disposition  of  the  residue ; 
but  that,  as  nearly  100,000/.  was  given  away,  perhaps  that  would 
exhaust  the  whole,  and  there  would  be  no  residue: 
[  *  346  ]  *  the  testator  replied,  that  there  was  a  residue  of  7000/. 
or  8000/.,  that  he  intended  to  dispose  of  that  by  a  codicil 
in  his  own  hand  writing  ;  but  as  he  did  not  know  how  to  frame  one, 
he  desired  Thomas  to  send  a  sketch  of  a  codicil  to  him ;  and  added, 
that  he  had  some  god-children  and  other  relations ;  and  that  Dr. 
Willis  was  as  nearly  related  to  him  upon  the  mother's  side,  as  those 
provided  for  by  his  will  were  upon  the  father's  side.  He  also  men- 
tioned a  charitable  institution,  which  he  had  in  view  for  the  benefit 
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of  decayed  tradesmen :  but  said,  he  did  not  feel  himself  equal  to  the 
execution  of  such  a  plan  at  present,  and  that  he  had  provided  for  all 
the  principal  objects  of  his  bounty  by  his  will,  and  must  defer  the 
rest  to  another  opportunity.  Thomas  then  suggested  to  him,  that  as 
he  had  been  at  the  head  of  his  profession  in  the  county,  it  would  be 
honorable  in  him,  and  was  expected  from  him,  to  give  something  to 
the  County  Hospital ;  upon  which  the  testator  thanked  him  for  that 
si^gestion,  and  said,  it  had  escaped  him,  and  that  he  would  do 
something  handsome  for  the  Hospital  by  his  codicil ;  and  at  parting 
said  <  Walker,  I  promise  you  not  to  forget  this.'  Thomas,  being 
asked  by  the  testator  to  whom  the  residue  would  go  if  not  disposed 
of,  answered,  that  <  it  would  go  to  his  sister.'  Thomas  was  present 
with  Dr.  Chapman,  Mr.  and  Miss  Finch,  when  the  will  was  opened ; 
and,  being  asked  how  the  residue  would  go,  told  them,  '  it  would  go 
to  the  Plaintiff  as  sole  next  of  kin.'  In  his  cross-examination  he 
said,  that  to  the  best  of  his  knowledge  and  belief  that  was  his 
answer.  Upon  that  answer  the  Defendcmt  observing  that  the  Plain- 
tiff did  not  expect  that,  Thomas  advised  them  to  apply  to  her  imme- 
diately, as  it  would  prevent  all  disputes." 

The  evidence  for  the  Defendant  consisted  of  the  depositions  of 
Herbert  Croft  a  clergyman,  who  had  formerly  been  at  tlie  bar  ;  of 
Richard  Finch  brother  of  the  Defendant,  and  of  Dr.  Chapman,  Vice 
Chancellor  of  Oxford,  all  of  whom  were  friends  of  the  testator. 

Herbert  Croffs  evidence "  The  testator  in  several  conversa- 
tions with  the  deponent  previous  to  the  will  expressed  great  regard 
for  the  Defendant,  saying  that  she  deserved  very  well  at  his  hands ; 
that  he  should  give  her  at  least  30,000/.  and  could  not  do  enough 
for  her,  she  was  so  attentive  to  him^  particularly  in  his 
illness.  The  testator  expressed  great  anxiety  *lest  any  [  *347  ] 
unworthy  person  should  marry  her  on  account  of  the 
fortune,  he  should  give  her;  and  asked,  how  that  could  be  pre- 
vented. Deponent  advised  him  to  frame  his  will  so  as  to  give  her 
the  residue,  which,  he  said,  he  would  do.  While  the  deponent  was 
in  London,  the  testator  wrote  to  inform  him,  that  he  had  followed 
the  deponent's  advice,  and  taken  all  the  care,  he  could,  that  Miss 
Finch  should  have  the  residue  and  not  be  made  a  prey  of,  or  that  she 
should  not  be  made  a  prey  of;  but  the  deponent  having  destroyed 
the  letter  could  not  tell,  which  of  those  phrases  was  used.  On  the 
6th  of  March  the  deponent  returned  from  London  to  Oxford  ;  and 
the  testator  in  conversations  with  him  after  the  will  about  the  end 
of  March  said,  he  was  not  satisfied  with  his  will  himself,  though  he 
hoped,  others  would  be ;  for  Miss  Finch,  though  she  would  have 
the  residue,  would  not  have  as  much,  as  she  deserved :  that  he  had 
been  much  troubled  with  a  doubt,  whether  she  would  have  the  resi- 
due, which  he  always  intended  for  the  r^isons  this  deponent  knew, 
but  that  he  was  contented  and  happy,  because  he  had  been  over  to 
Woodstock,  and  was  assured,  that  nothing  would  prevent  her  from 
having  the  residue :  that  if  he  did  not  leave  a  legacy  to  the  Hospi- 
tal, as  had  been  desired,  it  would  be  for  the  sake  of  her  residue. 
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-which,  he  wished,  was  much  mcnre;  that  he  was  happy  at  bang 
certain  that  his  will  was  made,  as  he  intended,  and  that  cTerj  thing 
real  not  disposed  of  would  go  to  his  sister,  and  every  thing  personal 
to  Miss  Finch  without  any  person  being  able  to  cakolate  her  prop- 
erty :  that  by  Miss  Finch's  desire  he  had  written,  cr  sent,  or  done 
bod),  to  his  sister  to  inform  her  of  what  he  had  left  her  by  his  will, 
and  to  oSer  more  if  she  was  not  satisfied ;  but  that  she  said,  she  was 
satisfied;  and  that  it  would  be  strange,  if  she  was  not,  as  she  luLd25(M. 
a  year,  besides  what  she  had  by  the  will,  and  was  84  years  of  age." 

lUehard  Finches  evidence <'  A  day  or  two  after  the  execution 

of  the  will  the  testator  UAd  the  deponent,  that  he  had  a  residue  on- 
disposed  of,  and  expressed  a  wish  to  know,  how  it  would  go  if  un- 
disposed of,  saying  he  wished  to  establish  a  charitable  foundation, 
and  to  give  something  to  the  RadcHffe  Infirmary.  By  his  desire  the 
deponent  went  to  the  Phintifi',  to  inform  her  of  what  the  testator 
had  done  for  her,  and  to  ofier  her  2000,  3000,  40002.  or  any  sum 
she  pleased  in  additi<m ;  which  c^er  she  refused,  saying 
[  *348  ]  she  was  perfectly  satisfied  *  with  what  she  had,  and  that 
any  increase  would  only  be  a  burthen  to  her ;  and  the  tes- 
tator tdd  the  deponent,  that  she  had  before  given  him  personally 
the  same  refiisal.  A  few  days  afterwards  the  deponent  was  in- 
fonned  by  the  testator,  that  he  had  been  to  Thomas  Walker  to 
know,  to  whom  the  residue  would  go  if  undisposed  of;  and  that 
Thonias  Walker  had  cleared  up  his  doubts,  and  that  the  residue  oi 
his  perscHud  would  go  to  his  executrix ;  and  then  added,  '  that  is 
your  sister ;  which  deponent  did  not  know  before.'  A  day  or  two 
after  deponent  called  upon  the  testator,  and  found  him  with  pen 
and«ink,  as  if  jveparing  to  write ;  and  that  the  Defendant  coming 
in  said  to  him,  ^  I  am  afiaid,  you  have  not  written,  as  you  said  you 
would ; '  to  which  the  testator  answered, '  Poo,  damn  it ;  the  less  I  do, 
the  better  it  win  be  for  you.'  The  deponent  was  [wesent  with  Dr.  Chap- 
man and  Thomas  Walker  at  the  opening  erf*  the  will ;  and  the  latter, 
being  asked  who  would  haTC  the  surplus,  said,  the  Defendant  as  ex- 
ecutrix, except  the  freehold,  which  would  go  to  the  heir  at  law." 

Dr.  Chapman  confirmed  the  last  part  of  Finch's  evidence ;  and 
proved,  that  in  the  conversation  at  the  opening  of  the  will  Thooias 
Walker  said,  he  did  not  know,  the  Finch's  were  so  neariy  related  to 
the  testator  till  lately,  when  upon  his  observing  how  handsomely  the 
testator  had  done  for  that  family,  he  said,  he  did  not  know,  whether 
they  were  not  as  nearly  related  to  him  as  any  except  his  sister. 

Upon  this  case  the  question  was,  whether  the  Phuntifi*  as  sole  next 
of  kin,  or  the  Defendant  as  sole  executrix,  was  entitled  to  the  unhe- 
queathed  residue. 

Mr.  MansJUUy  Mr.  Grakamy  and  Mr.  Abbot,  for  the  Plaintiff. 
The  executrix  having  a  legacy,  the  Plaintiff  is  entitled  by  the  com- 
mon  rule  of  the  Court.  Most  ot  the  legacies  given  to  the  Defendant 
would  bring  this  case  within  that  of  tl^  Duchess  of  Beaufort,  1  ?• 
Will.  114,  &c.  where  interests  given  for  life  were  considered  as 
given  m^ely  for  the  sake  i^  the  limitation  over ;   but  the  legacy 
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given  in  this  case  to  the  Defendant  out  and  ovt  takes  it  out  of  those 
cases,  and  brings  it  within  Middleton  v.  Spicety  1  Bro.  Ch.  Ca.  201 
and  other  cases,  in  which  an  executor  having  a  legacy 
was  considered  as  trustee  for  the  next  of  kin.  *  In  these  [  *  349  ] 
cases  the  Court  always  takes  the  province,  which  would 
belong  to  a  jury,  by  determining  upon  the  presumption,  which  is 
not  to  be  repelled  by  slight  evidence ;  though  if  it  appears  clearly, 
that  the  testator  knew  and  intended,  that  the  executor  should  have 
the  residue,  that  will  be  sufficient  to  rebut  the  equity  for  the  next  of 
kin.  The  testator  has  mentioned  in  the  most  distinct  manner  his 
intention  to  provide  for  the  Defendant,  who  had  lived  in  his  family 
for  twenty  years.  He  did  not  think  it  for  her  happiness,  that  any 
person  should  be  induced  to  marry  her  for  her  fortune  ;  therefore 
except  two  legacies,  one  of  which  is  given  expressly  for  the  purpose 
of  keeping  a  carriage,  he  has  given  nothing  to  her  but  upon  condi- 
tion of  Uving  single :  then  it  is  hard  to  think,  he  intended  to  give 
her  so  large  a  sum  as  8000/.  absolutely  ;  for  that  would  contradict 
the  whole  tenor  of  the  will.  The  principal  witness  for  the  Defen- 
dant represents  in  all  his  evidence,  that  her  interests  were  so 
restrained,  on  purpose  that  the  property,  he  did  give,  should  not  be 
the  means  of  her  marrying  to  disadvantage.  It  appears,  he  knew 
he  had  not  made  a  complete  disposition  of  his  fortune.  John 
Walker's  evidence  is  very  material ;  for  it  resists  the  whole  of  the 
defence ;  namely,  that  the  testator  was  apprised,  that  the  effect  of 
not  disposing  of  the  residue  would  be,  that  the  executrix  would  take 
beneficially.  If  the  Walkers  both  being  men  of  business  had  told 
the  testator,  that  that  would  be  the  consequence,  that  would  not 
have  escaped  their  memory.  The  words  of  John,  that  a  codicil 
might  prevent  a  Chancery  suit  between  his  executrix  and  next  of 
kin,  gave  him  to  understand,  that  it  was  a  matter  of  doubt  at  least. 
He  could  not  therefore  have  said,  as  is  pretended,  that  he  knew  the 
consequence ;  but,  not  being  apprised  how  the  law  was,  was  sent 
away  in  perfect  doubt  upon  that  head.  Croft's  memory  is  not  very 
accurate,  as  appears  from  his  evidence.  If  that  letter  to  him  only 
expressed,  that  the  testator  had  taken  care,  the  Defendant  should 
not  be  made  a  prey  of,  that  applies  to  the  condition  not  to  marry  : 
but  if  it  expressed  what,  he  very  imperfectly  supposes,  he  recollects, 
it  would  be  making  her  an  object  of  prey :  for  the  law  is  certain 
enough  to  induce  people  to  address  her  on  account  of  the  residue. 
The  single  circumstance  of  leaving  a  codicil  though  unexecuted  is  a 
strong  case  to  show,  he  did  not  mean  to  give  the  residue  to  his 
executrix ;  Bishop  of  Chyne  v.  Yoimg,  2  Ves.  91. 

*  Solicitor  General  [Sir  John  Scott],  Mr.  Mtford,  and  [  *  360  ] 
Mr.  Richards,  for  Defendant.  This  bill  is  founded  upon 
a  principle  very  familiar  to  the  Court ;  that  where  an  executor  has  a 
legacy,  an  inference  is  raised  to  exclude  him  from  the  surplus,  upon 
the  idea  that  he,  to  whom  part  is  given,  was  not  intended  to  have 
the  whole.  I  do  not  dispute  that  principle,  though  I  will  say  the 
authority  of  it  has  been  wearing  away  during'the  greatest  part  of 
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the  last  century.  A  vast  number  of  the  interests  given  to  the 
Defendant  would  have  no  effect  because  limited ;  but  tliere  is  an 
absolute  bequest  of  a  specific  fund,  namely,  the  mortgage  upon  the 
Oxford  market.  But  both  from  the  will  and  extrinsic  evidence  we 
find,  he  did  not  intend  to  exclude  the  executrix.  The  Plaintiff 
being  84  years  of  age  at  the  date  of  the  will,  and  having  refused 
the  additional  legacy  offered,  cannot  succeed  upon  the  ground  of 
intention  in  him.  But  it  is  said,  if  there  is  no  evidence  of  his 
intention,  yet  the  Plaintiff  is  entitled.  As  to  that  there  is  a  material 
difference,  where  the  legal  property  is  in  the  executor  between  a 
positive  intention  in  &vor  of  the  next  of  kin,  and  an  inference  in 
favor  of  the  next  of  kin  because  the  testator  did  not  intend  the 
executor  to  have  it. 

Circumstances  of  relation  and  connection  have  had  great  influence 
in  cases  of  this  kind,  which  are  upon  questions  of  fact  as  to  the  in- 
tention. The  testator's  regard  for  the  Defendant  appears  by  the  evi- 
dence, and  the  words  of  the  will,  and  the  reference  of  pajrment  of 
the  legacies  to  her.  convenience.  The  introductory  part  of  the  will 
states,  that  he  means  to  dispose  of  the  whole  of  his  worldly  estate. 
That,  I  know,  is  not  decisive,  though  not  immaterial  to  state.  The  tes- 
tator at  the  execution  of  the  will  expressing  no  intention  about  the  resi- 
due, John  Walker  stated  to  him  the  effect  of  not  making  a  disposi- 
tion of  it ;  and  then,  he  said,  he  would  make  a  codicil.  What,  he 
meant,  was  not  to  trust  John  upon  the  subject ;  but  it  not  being  bis 
intention  to  give  it  to  the  next  of  kin,  but  that  the  executrix  should- 
take  it,  he  went  to  inquire  firom  Thomas  Walker,  in  whom  he  seems 
to  have  had  much  more  confidence  than  in  his  brother,  what  would 
be  the  effect.  It  is  clear  from  the  evidence,  that  the  intention  must 
have  been,  that,  if  there  was  no  codicil,  the  executrix  should  take  it ; 
and  this  must  have  been  the  idea  of  Thomas  Walker  himself;  for 
two  of  the  witnesses  swear,  that  at  the  opening  of  the  will  he  said, 

"  as  there  is  no  codicil,  the  residue  will  belong  to  the  execu- 
[  *  351  ]  trix  ;"    *  giving  his  reason,  viz.  "  as  executrix  ;  except  the 

freehold,  which  will  go  to  the  heir  at  law."  In  his  cross 
examination  he  qualifies  his  answer  in  favor  of  the  Plaintiff  in  his  di- 
rect examination  by  saying,  that  to  the  best  of  his  knowledge  and  be- 
lief that  was  his  answer :  which  is  not  so  strong.  Either  these  two 
respectable  witnesses  for  the  Defendant  must  be  supposed  to  be  guil- 
ty of  perjury,  or  they  must  have  grossly  mistaken  him,  if  he  did  not 
answer,  as  they  say,  or  his  language  must  be  very  inaccurate ;  and 
if  so,  perhaps  it  was  so  in  his  conversation  with  the  testator.  It  is 
likely,  that  Dr.  Chapman,  who  asked  the  question,  took  particular 
notice  of  the  answer.  What  Walker  said  to  the  testator  must  have 
been  "  it  is  necessary  for  you  to  make  a  codicil,  if  you  mean  to  give 
a  legacy  to  the  Hospital ;  if  not,  your  present  will  will  do  according 
to  your  intention."  Perhaps  it  wUl  be  asked,  why  he  did  not  put  in 
a  gift  of  the  residue,  when  informed  that  it  might  become  the  subject 
of  dispute  upon  that  very  point.  He  went  to  consult  Thomas  Walk- 
er, not  having  a  sufficient  reliance  upon  John.  If  Thomas's  language 
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was  not,  as  I  have  stated,  it  is  clear,  the  testator  must  have  under- 
stood him  so ;  and  if  so,  his  intention  being  upon  the  18th  of  Febru- 
ary to  give  this  to  his  executrix,  and  being  satisfied  that  his  will 
would  do  for  that,  that  is  sufficient,  notwithstanding  what  John  said, 
and  any  intention  dropped  in  favor  of  the  Hospital.  The  whole 
comes  to  this  :  a  doubt  was  suggested,  whether  there  was  not  room 
for  dispute,  whether  properly  or  improperly  is  the  same  thing  ;  for 
if  the  evidence  proves  only,  that  his  difficulty  was  not,  who  should 
take,  but  what  without  a  farther  disposition  w6uld  be  the  effect  of 
his  will,  to  give  his  executrix  what  he  meant  she  should  have,  and 
that  he  was  satisfied,  that  it  would  be  sufficient  for  that  purpose, 
there  was  no  occasion  to  alter  it,  and  it  is  a  case,  which  will  repel  the 
equity.  The  declaration  that  he  was  contented  and  happy,  because 
he  had  been  assured  at  Woodstock,  that  nothing  could  prevent  the 
Defendant  from  having  the  residue,  could  only  have  been  made  upon 
Walker's  telling  him  that,  or  his  understanding  it  in  that  sense.  His 
intention  to  give  his  sister  what  sum,  she  would  name,  shows,  he  did 
not  mean  to  give  her  the  residue.  As  to  the  executrix  being  barred 
by  the  legacy  which  is  given  to  her  absolutely,  there  is  a  distinction 
between  a  specific  and  a  general  legacy  for  this  purpose.  In  Bowker 
V.  Hunter^  1  Bro.  Ch.  Ca.  328,  Lord  Loughborough  took  particular 
notice  of  the  case  of  specific  bequests,  and  observed,  that 
in  Southcot  v.  Watson,  3  Atk.  226,  that  distinction  *  did  [  *352  ] 
not  prevail ;  but  in  my  note  of  that  case  Lord  Loughbor- 
ough says,  it  is  rather  a  doubtful  point  and  not  yet  determined  ;  and 
Lawson  v.  Lawsan,  7  Bro.  P.  C.  511,  is  quite  the  other  way  ;  which 
decision  will  have  great  weight ;  as  it  was  in  the  House  of  Lords, 
and  was  a  case,  in  which  one  of  the  greatest  men  particularly  exerted 
himself.  In  that  case  the  decision  was  in  favor  of  the  executrix. 
Hylton  Lawson  husband  of  the  appellant  charged  with  debts,  lega- 
cies, and  funeral  expenses  his  real  and  personal  estate,  except  300/. 
which  he  had  received  as  part  of  his  wife's  fortune;  and  which  was 
then  lent  upon  bond  ;  that  sum  he  gave  to  the  appellant,  directing 
that  it  should  go  entire  to  her ;  he  also  gave  her  an  annuity  out  of 
his  copyhold  estate,  and  all  her  wearing  apparel,  watches,  &c.  and 
after  giving  some  legacies  made  her  sole  executrix. 

It  was  said,  this  3002.  was  her  own  property :  but  that  was  not 
so,  for  it  was  received  by  him  as  part  of  her  fortune ;  and  though 
he  meant  to  give  it  back  as  part  of  her  fortune,  yet  it  was  his  prop- 
erty, and  therefore  a  specific  legacy.  As  to  the  other  things,  he 
conceived  he  had  ^ome  power  over  them,  and  meant  to  do  something 
with  them,  which,  he  conceived,  he  had  not  done  by  appointing  her 
executrix ;  or  the  construction  must  be  this ;  that  where  a  man  makes 
a  disposition,  which  is  in  its  nature  specific,  the  intent  is,  that  though 
the  person  to  whom  he  means  the  residue  shall  go,  would  take  these 
particular  legacies,  he  should  take  them  in  a  better  condition,  than 
he  would  the  residue,  namely,  as  specific  bequests  not  charged  with 
debts.  That  case  shows,  the  law  was  not  against'  the  distinction  at 
that  time,  however  Lord  Hardwicke  might  have  understoood  it  be- 
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fore.  The  law  cannot  be  according  to  his  opinion  in  StnUheot  t. 
Watson,  because  the  case  proceeds  upon  the  idea  of  the  absurdity  of 
giving  all  and  some :  so  it  is,  in  case  of  a  pecuniary  legacy,  but  otli- 
erwise  in  case  of  a  specific  legacy.  It  is  common  to  leave  to  a  wife 
household  goods,  &c.  and  to  make  her  residuary  legatee.  The  ad- 
vantage of  it  is,  that,  if  tlie  personal  estate  is  insufficient  for  the 
charges,  yet  she  shall  have  these  articles  secure.  Therefore  the  rea« 
soning  in  case  of  a  pecuniary  legacy  does  not  apply  to  the  case  of 
specific  legacy,  which  is  not  inconsistent  with  an  intention,  that  the 
specific  legatee  shall  take  the  residue,  because  the  gift  of  the  specific 
legacy  is  to  put  the  legatee  in  a  favorable  situation,  in  which  that  le- 
gatee could  not  be,  if  to  take  it  as  part  of  the  residue.     So  here  the 

testator  intended  the  Defendant  to  take  this  1100/.  not 
[  *  353  ]  charged  with  debts  or  pecuniary  legacies  *  but  a  specific 

bequest,  and  upon  an  equal  footing  with  the  other  specific 
legatees.  This  is  one  of  many  cases,  which  show,  how  wrong  it  is 
to  admit  parol  evidence.  Words  easily  admit  of  a  color.  In  point 
of  law  the  executor  is  entitled ;  and  as  the  Lord  Chancellor  said  in 
Bowker  v.  Hunter,  1  Bro.  C.  C.  328,  the  law  is,  that  the  executor 
shall  take  every  thing  not  disposed  of ;  and  so  it  must  be,  unless 
there  is  irresistible  evidence  of  a  contrary  intent ;  unless  there  is,  the 
law  must  prevail ;  and  can  that  be  said  to  be  the  case  here  ?  This 
is  taken  out  of  the  case  of  the  Bishop  of  Cloyne  v.  Young,  be- 
cause no  codicil  was  ever  made.  Nothing  was  said  about  a  residu- 
ary clause.  Before  the  will  and  at  the  time  of  executing  it  he  in- 
tended to  give  the  residue  to  his  executrix.  If  he  had  changed  that 
intention,  he  would  have  said  so,  and  there  must  be  evidence  to  show 
it ;  but  though  he  talks  of  giving  some  more  l^acies,  he  says  noth- 
ing about  the  residue.  Can  the  general  rule  be  destroyed,  because 
he  intended  to  lessen  the  iresidue  ?  Can  it  be  said  that,  because  he 
intended  to  give  some  part  of  it  to  difierent  persons,  therefore  the 
next  of  kin  shall  have  it  ?  Why  did  not  the  Walkers,  who  were  so 
anxious  about  it,  advise  him  to  put  in  a  clause  saying,  that  he  in- 
tended to  dispose  of  the  residue  by  a  codicil,  instances  of  which  I 
have  often  seen.  Suppose  it  appears  that  he  did  not  intend  it  for 
the  next  of  kin,  though  it  does  not  appear  that  he  intended  it  for  the 
executor,  the  law  must  prevail  in  that  case :  Brasbridge  v.  Wooirofft^ 
2  Atk.  68.  In  that  case  unequal  legacies  formed  one  ground  of  the 
decision  ;  but  there  was  evidence,  that  both  before  and  after  the  will 
the  testator  intended,  the  next  of  kin  should  not  have  it ;  and  the 
Master  of  the  Rolls  said,  tliat,  if  he  gave  it  to  the  next  of  kin  he 
should  give  it  contrary  to  the  intention  of  the  testator ;  and  that  it  is 
enough,  if  the  Court  is  satisfied,  that  the  next  of  kin  is  not  to  have 
it :  for  if  that  appears  to  exclude  the  next  of  kin,  the  executor  has  it 
of  course.  But  this  case  goes  farther ;  for  an  intent  appears  in  favor 
of  the  executrix.  The  result  of  the  Plaintiff's  evidence  is,  not  that 
he  did  not  intend  the  Defendant  should  take  the  residue  as  executrix, 
but  that  he  intended  to  give  future  legacies :  that  is  all,  that  is  im- 
plied in  that  conversation  with  Thomas  Walker :  not  that  he  meant 
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to  give  away  the  residue  as  residue.  He  intended  clearly  to  give 
500L  or  some  such  legacy  to  the  Hospital.  John  Walker's  expres- 
sion, that  a  codicil  would  prevent  a  Chancery  suit  between  his  exec- 
utrix and  next  of  kin,  confirms  the  defendwt's  evidence, 
that,  *  he  did  conceive,  that  his  appointment  of  the  Defen-  [  *  354  ] 
dant  as  executrix  would  give  her  the  residue,  unless  some- 
thing was  done  to  prevent  it ;  or  at  least  that  a  doubt  had  been  sug- 
gested to  him  upon  that ;  which  doubt  John  Walker  did  not  put  in 
any  thing  to  remove ;  and  the  expressions  of  the  testator  are  posi- 
tive, that  he  intended  by  making  the  Defendant  executrix  to  give 
her  the  residue ;  that  he  had  doubted  about  it ;  but  rested  satisfied, 
thai  she  should  take  it,  and  died  under  that  impression.  It  is  sur- 
prising, that  Thomas  Walker  does  not  seem  to  recollect,  that  he  had 
seen  the  wiU  before  the  testator  brought  it  to  him.  From  Croft's  evi- 
dence it  appears  also,  that  the  testator  declared,  that  the  appoint- 
ment of  executrix  would  according  to  the  construction,  which,  (he 
was  informed)  would  be  put  upon  his  will,  give  the  Defendant  his 
residue,  though  the  idea  of  giving  some  charitable  legacies  was  still 
floating  in  his  mind ;  and  that  he  said,  if  he  did  not  give  them,  it 
would  be  for  the  sake  of  the  Defendant's  residue,  &c.  But  suppos- 
ing this  was  not  his  intention  at  the  time  of  making  his  will,  but  that 
he  formed  his  mind  upon  it  afterwards,  that  is  sufficient  to  support 
the  Defendant's  claim,  who  may  read  any  parol  evidence  to  show,  the 
plaintifi*  is  not  entitled,  though  not  to  contradict  the  will.  Suppose 
he  had  told  his  sister,  that  he  would  give  her  1000/.  if  she  would  not 
claim  an  advantage,  which,  he  understood,  she  might  have  by  his 
will :  that  fact  being  proved  would  be  sufficient.  Upon  the  whole 
this  is  a  case,  in  which  it  is  extremely  difficult  to  raise  a  trust  even 
upon  the  will  itself:  nothing  but  that  legacy  of  the  mortgage  upon 
the  Oxford  market  would  be  sufficient ;  and  that  is  distinguishable 
because  specific.  Then  here  is  a  clear  legal  right  sought  to  be  taken 
away  by  equity  upon  a  presumed  trust.  That  right  must  prevail, 
unless  it  is  seen  dearly  that  his  intention  was  contrary  to  it :  but  if 
it  is  clear,  as  in  this  case,  only  that  it  was  not  intended  for  the  next 
of  kin,  where  is  her  equity  ? 

Reply.  That  last  question  is  easily  answered.  The  next  of  kin 
are  by  the  rules  of  the  Court  entided,  to  what  the  testator  has  not 
disposed  of,  not  because  he  intended  it  for  the  next  of  kin,  but 
because  he  has  made  no  disposition  of  it.  They  claim  as  in  case  of 
intestacy  as  to  the  subject  claimed  as  equitable  representatives  of 
the  deceased.  The  distinction  set  up  between  specific  and  pecu- 
niary legacies  is  absurd ;  and  was  exploded  in  Southcot  v. 
*  fVatson  by  Lord  Hardwicke,  who  in  that  case  fully  [*  355] 
established  the  contrary.  The  true  question  is,  whether 
the  executrix  as  such  is  by  force  of  the  will  entided  to  the  residue ; 
which  must  depend,  upon  what  the  testator  intended,  when  he  made 
his  will.  She  must  make  out  her  title,  to  what  she  is  to  have,  by 
his  intention  at  the  time  of  making  the  will ;  which  was  then  com- 
plete.    What  happened  afterwards,  is  not  to  the  purpose.     This  falls 
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in  with  Lord  Hardwicke's  reasoning  in  the  Bishop  of  Cloynt  v. 
Young.  It  appeared  there,  that  at  the  time  of  making  the  will  he 
intended  to  give  the  residue  to  somebody ;  and  as  one  executor  had 
no  legacy,  that  was  a  strong  case  for  their  right.  But  it  was  decided 
against  them,  because  he  did  not  at  the  time  mean  to  give  the  residue 
to  them  as  executors ;  and  what  his  intention  afterwards  might  be, 
was  nothing  to  the  purpose.  There  is  no  proof  here,  that  at  the 
time  of  making  the  will  the  testator  intended,  the  Defendant  should 
take  the  residue  as  executrix :  but  that  he  did  not  intend  it,  is  proved 
by  her  witnesses  as  well  as  those  for  the  Plaintiff.  Thomas  Walker's 
evidence  is  most  decisive ;  and  it  is  more  likely,  that  he  should  be 
accurate  in  his  idea  of  the  opinion,  he  gave  upon  a  legal  point,  than 
the  Defendant's  witnesses ;  who,  however  respectable,  could  not  be 
well  acquainted  with  the  subject  It  was  not  a  single  question  to 
Walker ;  but  there  was  a  long  conversation ;  and  different  questions 
were  put  to  him,  as  to  what  the  law  would  be  in  such  and  such 
events.  None  of  their  evidence  but  that  of  Croft  goes  to  any  thing 
before  the  will.  If  fifty  witnesses  say,  that  after  the  will  he  intended 
this  for  the  executrix,  and  was  told,  his  will  was  sufficient  for  that 
purpose,  yet  if  it  is  clear,  that  at  the  time  of  making  the  will  he  did 
not  intend  it  for  her,  that  will  not  do :  but  she  must  take  by  the  wUl 
and  his  intention  at  that  time.  But  it  does  not  depend  upon  parol 
only  and  the  fallibility  of  Walker's  memory ;  for  there  is  the  fact  of 
the  codicil  found  wrapt  up  ¥vith  the  will.  None  of  the  cases  put 
are  like  this  but  one ;  that  is,  where  a  man  forbears  to  alter  his  will 
upon  an  assurance  of  the  devisee,  that  he  would  ^ve  part  to  a  third 
person ;  in  that  case  the  Court  would  decree  the  devisee  to  do  so, 
because  it  would  be  a  fraud. 

BuLLER,  J.  (after  stating  the  material  parts  of  the  will.)  If  the 
case  stood  upon  the  will  itself,  I  should  have  no  doubt  after  the  deci- 
sions, which  have  taken  place  upon  the  subject,  that  the  residue 
would  belong  to  the  next  of  kin  as  a  resulting  trust,  and  not  to  the 

executrix ;  for  the  different  provisions  for  the  Defendant, 
[*356]     some  for  life,  some  in  fee,  some  *on  condition  that  she 

should  not  marry,  and  one  absolutely,  which  is  the  most 
material  upon  this  question,  because  it  has  been  determined,  that 
the  other  Umited  interests  would  not  do,  afford  a  violent  presump- 
tion, that  at  the  time  of  making  the  will  the  testator  intended 
nothing  more  for  her,  than  what  he  had  expressly  and  specifically 
given.  It  was  argued  for  the  Defendant,  that  the  introduction  of  the 
will  affords  a  different  implication :  but  the  general  words  '^  worldly 
estate "  have  no  effect  upon  the  question  before  us ;  because  the 
question  is  not,  whether  there  is  an  intestacy  or  not :  therefore  sup- 
posing she  will  take  by  the  rule  of  law,  yet  if  the  rule  of  this  Court 
has  established,  that  a  legacy  shall  exclude  her,  unless  a  conttary 
intention  appears,  the  intention  is  to  be  collected  from  other  circum- 
stances, not  from  the  general  words.  It  was  argued  as  to  the  manner, 
in  which  the  legacies  are  to  be  paid,  that  she  was  a  material  object 
of  the  testator's  consideration,  because  she  was  not  to  be  called  upon 
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for  pafment  of  the  legacies,  till  it  should  be  convenient  to  her:  but 
that  has  no  weight  upon  this  subject :  for  whether  she  was  to  have 
the  residue  or  not,  it  was  material  to  her  not  to  be  caUed  upon,  till 
she  had  time  to  look  round,  and  to  know  how  the  property  stood. 
It  was  next  argued,  that  this  1 1002.  was  a  specific  bequest ;  and 
therefore  distinguishable  from  all  the  cases  in  which  it  has  been  held, 
that  a  legacy  generally  given  will  exclude  an  executor.  No  author- 
ity was  cited  to  prove  that  distinction  for  the  Defendant :  but  for 
the  Plaintiff  was  cited  Sauthcoi  v.  fVatsan ;  which  is  a  direct  author- 
ity to  show,  that  no  such  distinction  exists :  and  if  the  point  was 
new,  and  no  authority  on  either  side,  the  reason  of  the  thing  is  too 
plain  to  make  any  such  distinction. 

The  case  standing  thus  upon  the  will,  it  is  material  to  see  what 
line  this  Court  has  laid  down  between  the  cases,  where  the  executor 
shall  be^ excluded  and  where  not:  and  so  long  ago  as  the  year  1709 
the  rule  in  equity  was  laid  down,  that  if  part  is  given  to  the  execu- 
tor, the  surplus  shall  go  to  the  next  of  kin.  In  another  case  also  in 
1734,  Madcworth  v.  Welling,  the  rule  was  laid  down  thus :  "  where 
a  legacy  is  particularly  given  and  to  come  out  of  the  residue,  it  is 
an  exclusion  from  the  residue."  This  was  recognized  in  LaiDson 
▼•  Lawscn ;  though  in  that  case  the  decision  was  for  the 
executrix  *upon  other  grounds :  and  infinite  pains  were  [  *  357  ] 
taken  by  Lord  Mansfield  not  to  stir  the  other  cases,  which 
he  enumerated ;  and  said,  in  some  the  legacy  to  the  executor  was 
expressed  to  be  for  care  and  pains,  in  others  it  was  not  for  care  and 
pains ;  in  which  latter  cases  the  executor  was  to  be  looked  upon  as 
the  other  legatees ;  therefore  upon  the  authority  of  that  and  all  the 
other  cases  it  is  clear,  that  if  a  legacy  is  ^ven  generally  to  an  execu- 
tor, he  shall  be  excluded  from  the  residue,  without  strong  proof  that 
he  was  intended  to  take ;  and  this  1  lOOZ.  is  such  a  legacy.  This 
being  the  true  construction  of  the  will  itself  three  other  questions 
arise.  First,  whether  parol  evidence  may  be  at  all  received. 
Secondly,  if  it  may,  within  what  limits  it  is  to  be  confined. 
Thirdly,  if  to  be  received,  what  will  be  the  effect  of  it  in  this  case. 
As  to  the  first,  if  this  was  a  new  question,  I  should  reject  the  parol 
evidence  in  toto ;  for  it  is  very  mischievous,  as  has  been  stated  by 
Mr.  Richards ;  which  is  strengthened  by  Mr.  Mitford's  just  observa- 
tion, that  words  easily  admit  of  a  color.  But  I  sitting  here  for  an 
hour  perhaps,  or  a  day  (a),  do  not  feel  myself  strong  enough  to 
overturn,  what  has  been  established  by  many  cases  ;  though  if  this 
turned  wholly  upon  that,  I  should  find  great  difliculty  in  agreeing  to 
those  cases.  In  a  case  of  ambiguitaa  latens  it  may  be  admitted  (1) ; 
so  in  a  case  of  firaud ;  perhaps  of  ignorance  or  mistake :  but  it 
does  not  follow,  that  it  ought  to  be  allowed  to  prove  the  intent  in 

(a)  Mr.  Justice  Buller  here  aUuded  to  his  coming  into  the  Court  of  Chancery, 
merely  as  the  locum  tmena  of  Lord  Thurlow,  while  the  latter  was  kept  away  by 
illness,  or  affairs  of  state.    See  afi^_a  19,  note  (a)  to  Lewis  v.  Pead, 

(1)  AnU^  in  Baugh  v.  Read,  259 ;  Parmnu  v.  Panons,  966 ;  and  the  note,  in 
page  267.    Post,  vol.  vi.  324 ;  vii.  515. 

VOL.  I.  z 
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any  written  paper ;  but  that  ought  to  be  collected  from  the  paper 
itself.  The  manner,  in  which  it  has  crept  into  the  Court,  is  plam 
from  the  allowed  cases ;  and  there  are  mistakes  in  some  of  them. 
Till  Foster  v.  Mauntj  1  Vem.  473,  the  executor  took  the  whde. 
There  lOl.  being  given  to  the  executors  for  their  care  a  residue  of 
50002.  was  adjudged  to  belong  to  the  next  of  kin.  That  case  does 
not  warrant  the  admission  of  parol  evidence  to  prove  intention ;  for 
the  reference  there  was  only  to  see,  what  the  surplus  was ;  and  for 
that  parol  evidence  is  proper  undoubtedly :  both  at  law  and  in  equity 
it  must  be  received  for  that  But  as  timt  case  was  quoted  in  Law- 
son  V.  LawsoUy  it  appears,  that  the  executor  himself  made  the  will ; 
and  one  of  the  cases  in  P.  Will.  (1)  says  Foster  v.  Mount  was 
decided  upon  fraud ;  though  there  is  a  note  by  the  editor,  signifying 
that  upon  looking  into  the  Register  it  did  not  appear  to  have  been 
decided  upon  fraud :    but  Lord  Mansfield  in  that  case  in  the  House 

of  Lords  conceived,  that  from  the  situation  of  the  property 
[  *  358  ]    and  the  character  of  *  the  person,  who  drew  the  will  in 

Foster  v.  Mount,  fraud  appeared  (2).  I  agree,  that  in 
that  case  as  a  case  of  fraud  there  is  no  objection  to  the  parol  evi- 
dence; but  that  does  not  warrant  it  in  cases  of  mere  intention. 
Lord  Bacon  in  his  maxims  says,  averment  shall  not  be  of  intention. 
So  the  law  clearly  is ;  and  it  would  require  very  powerful  reasons 
and  authorities  to  induce  me  to  say,  the  rule  ought  to  be  otherwise. 
In  equity  the  Court  has  advanced  by  progressive  steps  in  the 
admission  of  parol  evidence  beginning  with  cases  of  fraud;  and 
lastly  having  admitted  it  in  favor  of  the  executor  they  were  obliged 
upon  a  principle  of  common  justice  to  admit  it  upon  the  other  side 
also  (3) ;  and  therefore  it  has  hiqipened  by  degrees,  that  in  some 
cases  a  written  will  has  been  explained  away  by  loose  and  vague 
parol  evidence.  Some  of  the  cases  show,  the  Court  have  repented 
a  little,  of  what  they  had  done.  In  Brown  v.  Selmn,  For.  aW, 
there  was  a  bequest  of  a  residue  to  two  executors,  one  olT  whom, 
Sehviny  was  indebted  to  the  testator,  and  offered  parol  evidence  to 
show,  that  the  testator  had  given  him  that  debt.  Lord  Talbot  says, 
"I  privately  think,  it  was  intended  to  give  Mr.  Selwin  this  debt: 
but  I  am  not  at  liberty  by  private  opinion  to  make  a  construction 
against  the  plain  words  of  a  will."  That  case  was  carried  to  the 
House  of  Lords ;  and  they  refused  to  let  the  evidence  be  read  at 
all.     In  Blinkhome  v.  Feast,  2  Ves.  27,  Lord  Hardwicke  says, 

(1)  POU  y.  SmUh,  1  P.  WilL  7. 

(2]  Lord  Parker  of  a  contrary  opinion,  1  P.  Will.  550,  Farrington  v.  Kntghtla. 
Lord  Hardwicke  also  was  of  a  contrary  opinion,  2  Ves.  29,  and  attributed  the 
imputation  of  fraud  to  the  vehemence  of  Lord  Jefferies.  . 

(3)  Racf^idd  v.  Careless,  2  P.  WilL  158.  There  waa  some  slight  proof  of  m- 
tention  for  the  next  of  kin ;  and  in  a  note  to  the  fourth  edition  it  is  said  to  be  tbe 
only  case,  in  which  parol  evidence  for  the  next  of  kin  has  been  admitted.  The 
Court  (Powis,  J.)  said,  that  the  parol  evidence  was  not  to  be  minded,  because  the 
legacy  of  5(.  to  the  executor  was  followed  by  words  dechuing  a  trust:  but  that  it 
is  admissible,  where  there  are  no  such  words.  See  WtUiams  v.  Jones,  pod,  vol. 
X.  77. 
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*' there  might  have  been  another  mcidental  question  upon  reading 
the  parol  evidence :  and  it  is  certain,  that  it  has  been  read  to  rebut 
an  equity  arising  from  a  resulting  trust,  as  in  Littlebury  v.  Buck^ 
ley  (I);  but  since  Broton  v.  Selunny  I  have  been  extremely  tender 
of  admitting  it  in  questions  of  this  kind ;  though  I  never  doubted 
it,  where  it  was  to  ascertain  identity,  or  in  case  of  collateral  satis* 
icu^tion,  where  there  was  a  legacy  by  a  father  and  afterwards  a  por- 
tion given."  This  is  a  strong  opinion  to  show,  that  Lord 
Hardwicke  then  thought,  it  would  have  *  been  better,  if  [  ''^  359  ] 
parol  evidence  had  not  been  introduced  at  all.  The 
second  question  is,  within  what  limits  the  evidence  is  to  be  con- 
fined. It  consists  of  conversations  with  the  testator  before  the 
will,  at  the  time  of  making  it,  and  afterwards :  but  as  to  all,  except 
what  passed  at  the  time  of  nmking  the  will,  the  case  of  the  Duke  of 
Rutland  v.  the  Duchess  of  Rutland,  2  P.  Will.  209,  in  which  the 
decree  was  founded  upon  the  parol  evidence,  is  directly  against  it: 
and  Lord  Macclesfield  there  said,  that  allowing  parol  evidence  was 
extremely  dangerous.  If  tliis  is  so,  no  evidence  ought  to  be  read 
except  John  Walker's ;  which  shows,  he  did  not  then  intend  to  give 
it  to  the  executrix  (2).  If  he  ever  intended  to  give  it  to  the  execu- 
trix, the  time,  when  he  executed  the  will,  was  the  proper  time ;  and 
but  these  three  words  <^  and  residuary  legatee  "  would  have  been 
sufficient.  But  though  reminded  of  it  at  the  time,  he  was  so  far 
from  intending  to  give  it  to  the  executrix,  that  his  idea  was  to  dis- 
pose of  it  in  another  way.  This  has  been  argued  upon  the  ground, 
that  it  is  not  necessary  to  prove  his  intention  to  give  it  to  the 
executrix,  but  that  it  is  sufficient,  if  no  intention  appears  for  the 
next  of  kin :  I  do  not  agree  to  that :  and  the  practice  of  this  Court 
upon  the  subject  proves  the  contrary.  The  Court  has  said,  that  it 
b  a  principle  in  equity,  that  if  a  legacy  is  given  to  an  executor,  that 
shall  exclude  him  from  the  residue,  unless  an  intent  appears,  that  he 
shall  take  it.  The  terms  of  that  rule  prove,  that  it  is  essential  for 
the  executor  to  show  an  intention  in  his  favor ;  for  the  Court  says, 
parol  evidence  may  be  admitted  to  rebut  the  equity ;  therefore,  the 
material  question  is,  whether  an  intention  was  proved  for  the  execu- 
trix. One  case  was  cited,  Brashridge  v.  Woodroffe,  in  which  there 
is  an  expression,  which  bears  out  that  argument  for  the  executrix  : 
but  when  we  consider  the  effect  of  a  particular  expression,  we  must 
look  at  the  facts  of  the  case  to  see,  whether  'that  was  really  the 
point  decided:  and  in  that  case  the  facts  did  not  call  for  that 
determination:  but  it  went  upon  the  ground,  that  by  the  evi- 
dence there  appeared  an  express  intention  for  the  executors  (3) ; 

(1)  2  Vem.  677. 

(2)  Post,  vol.  xviii.  148. 

(3)  As  this  case  is  stated  in  Atkvns  an  intention  in  favor  of  the  executors  did 
not  appear  in  any  other  way  than  by  evidence  of  an  intention,  that  the  next  of 
kin  should  not  take.  As  an  additional  reason  in  support  of  the  decision  it  may  be 
urged,  that  it  was  not  necessary  for  the  executors  to  have  recourse  to  evidence ; 
for  their  legacies  bein^  unequal,  and  therefore  not  sufficient  to  exclude  them,  that 
was  not  a  case  for  raismg  the  presumption  to  defeat  the  legal  title :  and  even  if 
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and  the  Court  having  said  they  should  not  be  excluded  by  uneqoal 
legacies,  then  came  the  question,  whether  he  intended  it  for  them 
or  not.  But  I  will  suppose  all  the  evidence  admissible,  and 
properly  read  in  this  case ;  and  then  see  what  will  be  the  effect 
of  it.  The  executrix,  who,  as  is  rightly  stated  by  the  Solicitor 
General,  may  begin  with  parol  evidence,  (for  the  other  partj 
must  rest  upon  the  will,  unless  she  chooses  to  go  into  parol] 
has  examined  two  witnesses.  Finch  states  many  general  conversa- 
tions ;  but  particularly  tells  us,  that  within  a  day  or  two  after  making 
the  will  the  testator  told  him,  he  had  a  residue  undisposed  of.  Did 
he  believe  then  that  he  had  given  it  to  the  Defendant,  or  did  he  in- 
tend to  do  so  ?  It  is  impossible  he  could  then  have  thought,  she 
was  entitled  to  it  as  by  his  gift ;  for  he  expressly  said,  he  had  not 
disposed  of  it ;  and  then  wished  to  know,  how  it  would  go  if  not 
disposed  of;  and  talked  of  another  intention,  namely,  of  establish- 
ing a  charity,  and  sent  that  message  to  hb  sister,  and  at  a  subse- 
quent period  said  to  Finch,  the  witness,  that  he  had  been  at 
Walker's  to  ask,  to  whom  it  would  go.  So  Croft  says ;  and  that 
though  she  would  have  the  residue,  he  had  not  given  her  as  much, 
as  she  deserved.  The  utmost  extent  of  this  is,  that  somebody  told 
him  afterwards,  that  it  would  go  to  the  executrix. 

The  evidence  of  Croft  as  to  his  advice  to  the  testator  is  very  loose 
and  unsatisfactory.  I  wish  he  had  told  us  the  very  words,  he  used ; 
and  I  cannot  help  supposing,  as  he  was  bred  to  the  bar,  that  be 
advised  him  to  make  her  residuary  legatee ;  and  that  he  told  him 
how  he  was  to  give  it  so  as  to  enable  her  to  take  without  pointing 
out  in  the  will  the  amount  of  her  fortune ;  and  did  not  leave  him  to 
find  out,  how  he  was  to  do  that.  If  he  did  so,  it  appears,  that  the 
testator  did  not  follow  his  advice,  as  he  said,  he  would,  but  that  of 
others.  But  says  he,  "  the  testator  did  some  time  after  write  to  me, 
that  he  had  followed  my  advice,  and  taken  care  that  she  should 
have  the  residue,  and  not  be  made  a  prey  of;  or,  in  these  terms, 
that  she  should  not  be  made  a  prey  of."     The  expressions  are  very 

different;  and  when  he  cannot  say,  which  phrase  was 
[  *  361  ]   used,  I  am  ''^  not  at  liberty  to  suppose,  it  was  the  strongest, 

when  the  latter  phrase  is  applicable  to  the  conversation 
between  them :  for  by  his  evidence  the  great  object  was  to  provide 
for  her,  so  that  no  person  should  be  induced  to  marry  her  on  account 
of  her  property ;  and  by  giving  the  principal  part  in  that  limited  way 
he  was  taking  that  caution,  which  he  mentions  to  Croft.  It  appears 
also  from  Croft's  evidence,  that  the  intention  to  give  the  surplus  one 

their  legacies  had  been  such  aa  to  exclude  their  legal  title,  and  no  evidence  of 
intention  in  their  favor,  but  only  that  the  next  of  kin  should  not  take,  it  would 
then  have  been  a  case  of  nresumption  on  each  side ;  and  the  presumption  in  ftvor 
of  the  executors,  arising  nom  the  express  intention,  that  the  next  of  kin  should 
not  take,  would  have  been  much  stronger  than  that  in  favor  of  the  next  of  kio  from 
the  legacies  given  to  the  executors ;  or  the  next  of  kin  must  be  considered  tf 
equitable  representatives,  claiming[  in  a  case  of  intestacy  independent!  j  of  the  in- 
tention ;  and  therefore  must  prevul  over  even  an  express  intention  against  them. 
See  Pidterimg  v.  I^rd  SUaif9rdj  pod^  vol  iii.  333,  4913. 
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way  or  other  was  not  a  former  design  of  the  testator  at  the  moment 
of  making  the  will ;  for  afterwards  in  March  the  testator  told  him, 
he  was  not  satisfied  with  his  will,  though  he  hoped,  others  would  be ; 
and  that  he  was  much  troubled  about  the  residue.  The  question 
was,  what  would  bec<xne  of  it,  if  he  did  not  give  it.  Where  he 
says,  that  all  the  real  undisposed  of  would  go  to  his  sister,  and  all 
the  personal  to  his  executrix,  he  again  treats  Uiat  part  of  his  property 
as  undisposed  of;  and  then  it  follows  pretty  much  of  course,  that  his 
next  of  kin  must  have  it.  Then  consider  the  evidence  for  the 
Plaintiff:  the  two  Walkers  were  men  of  business:  to  them  he 
applies,  not  to  the  witnesses  for  the  Defendant,  to  know  how  he  shall 
dispose  of  his  property.  One  swears,  he  told  him  upon  receiving 
instructions  for  the  will,  and  when  it  was  executed,  that  the  surplus 
was  not  disposed  of;  and  therefore  it  is  dear,  he  did  not  mean,  it 
should  go  either  to  one  or  the  other,  but  that  he  meant  to  dispose  of 
it  himself  by  a  codicil :  and  it  is  material,  as  was  observed  by  Mr. 
Mansfield,  that  in  this  case  there  is  something  more  than  parol 
evidence  only ;  namely,  the  sketch  of  the  codicil  found  wrapt  up 
with  the  will.  Therefore  the  evidence  for  the  Plaintiff  is  much 
stronger ;  first,  on  account  of  the  relation  between  the  Defendant 
and  one  of  her  principal  witnesses ;  next  it  is  clear  from  Thomas 
Walker's  evidence,  that  he  intended  at  the  time  to  give  the  remain- 
der to  different  objects ;  and  talked  of  other  relations  as  near  to  him 
as  those  provided  for  by  the  will ;  and  also  said,  he  had  provided  for 
all  the  grand  objects  of  his  bounty  by  his  will,  and  must  defer  the 
rest  to  another  opportunity ;  which  is  strong  to  show,  he  did  not 
mean,  they  should  take  more,  than  was  expressly  given.  There- 
fore  even  upon  the  parol  evidence  it  is  in  favor  of  the  Plaintiff;  and 
no  intention  is  made  out  to  give  it  to  the  executrix ;  and  so  either 
way,  upon  the  will  or  the  evidence,  the  Plaintiff  is  entitled  as  next 
of  kin.  Therefore  there  must  be  an  account :  but  the  costs  must 
come  out  of  the  surplus,  for  giving  that  to  the  Plaintiff  I  cannot  give 
her  the  costs. 

♦Mr.  Mansfield,  for  the  Plaintiff,  did  not  dispute  that   [*362] 
as  to  the  costs  of  the  account ;  but  objected  as  to  the  costs 
of  the  suit,  that  there  was  no  doubt  upon  the  will ;  but  all  the  doubt 
was  introduced  by  the  parol  evidence  for  the  Defendant. 

BuLLER,  J.  I  think  the  Defendant  was  not  only  justified  m  tak- 
ing the  opinion  of  the  Court,  but  that  it  was  a  proper  case  for  it ; 
therefore  she  ought  to  have  her  costs  (1). 

1.  The  case  is  reported,  as  to  both  hearings,  in  4  Brown,  239. 

2.  See,  anU^  note  1  to  Bennd  v.  Badndor,  1  V.  63,  as  to  the  exclusion  of  an 
execntoi's  claims. 

a  The  riffht  of  an  executor  to  a  beneficial  interest  in  the  assets  of  his  testator, 
not  expressly  disposed  of,  may  be  excluded,  not  only  by  a  plain  declaration  of 

(1)  This  cause  was  on  petition  of  Defendant  reheard  before  the  Lord  Chancellor 
on  the  28th  July,  1791.  In  April,  1792,  the  Plaintiff  died,  before  judgment  The 
suit  was  revived  by  her  executor ;  and  on  the  8th  March,  1793,  the  decree  was 
affirmed  by  Lord  Loughborough,  C.  po^  vol.  ii.  78.    FaningUm  v.  jKf^gA%,  1 
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trust  in  the  will,  but  by  circumstances  indicated  by  the  will ;  in  support  of  wUch 
parol  evidence  may  be  given,  to  raise  a  presumption  of  trust ;  as,  on  the  other 
hand,  the  executor  may  adduce  evidence  to  repel  such  presumpti<m ;  see  the  last 
note  to  Ellis  v.  Stnilky  1  V.  11.  But,  where  a  conclusive  intention  is  evident  on 
the  face  of  the  will,  parol  evidence  cannot  be  let  in  on  either  side.  GUuUmg  t. 
Ytmp,  5  Mad.  59 ;  lApin  v.  Betwer^  Turn.  68 ;  Langhtun  v.  Sanfordj  2  Meriv.  17; 
Chraud  v.  Hcmbury,  2  Meriv.  153;  PraU  v.  <SZ»£feii,  14  Ves.  197;  WalUm t. 
fFaUon,  14  Yes.  3ZL 

4  The  proposition,  sometimes  aUeged,  that  the  appointment  of  an  eiecutor 
gives  him  every  thing  not  disposed  of,  is  not  correct  In  the  strongest  way  of 
putting  it,  he  can  only  take  what  the  testator  did  not  mean  to  dispose  of.  In  the 
case  of  a  lapse,  for  instance,  the  executor  would  not  take  the  lapsed  bequest  So, 
if  a  testator  appoint  an  executor  in  trust,  but  omit  to  express  the  object  of  such 
trust,  in  that  case,  the  executor  will  not,  by  virtue  of  his  office,  take  beneficially. 
Daw$an  y.  Oarht,  18  Yes.  254,255;  UrmJuat  v.  JEmg,  7  Yea.  228 ;  .Mawe  v. 
Jtfenoe,  18  Yes.  3^  And  where  a  testator  leaves  an  unfinished  clause  in  his  will, 
this  is  understood  as  an  indication,  that  he  intended  a  farther  disposition,  in  exclo- 
sion  of  the  claims  of  his  executors.  Kmtwdl  v.  Gardnar^  Gilb.  Eq.  Rep.  Id4 ; 
Lord  ATmik  v.  Purdonj  2  Yes.  Sen.  496. 

5.  Where  a  single  executor  is  named,  a  legacy  of  any  part  of  the  testatoi's 
personal  estate  to  such  executor,  will  (unless  there  are  special  circumstances)  bar 
nis  jreneral  right,  as  executor,  to  any  residue  not  disposed  of.  Dkka  v.  Laofibat, 
4  Yes.  729.  But,  a  legacy  to  one  of  several  executors,  or  unequal  legacies  to 
more  than  one,  will  not  exclude  the  legal  title,  which  executors,  as  such,  have  to 
a  beneficial  interest  in  the  properly  of  their  testator,  not  given  to  others ;  by 
giving  unequal  legacies,  the  testator  m^  only  have  intended  a  preference  nro 
lanlo.  Bowlings  v.  Jennings,  13  Yes.  46 ;  Latham  v.  SandfonL  2  Meriv.  22; 
Gnffiths  V.  HamOion,  12  Yes.  309. 

6.  Sir  William  Grant  was  clearly  of  opinion,  that  a  reversionary  interest,  after 
a  previous  interest  for  life,  would  excluae  an  executor,  as  efiectually  as  a  direct 
and  iomiediate  legacy.  Seley  v.  fFood,  10  Yes.  75.  Lord  fHdon,  however,  with- 
out expressly  overruling,  has  thrown  some  doubt  on  this  dictum.  Lgnn  v.  Btaotr^ 
Turn.  69. 

P.  WilL  544,  549,  550,  note ;  Cox's  edit  700 ;  2P.  Will.  158, 338 ;  1  Yem.473;  2 
Yem.  99,  648;  Pre.  Ch.  12;  2  Atk.  18, 46, 68;  2  Yes.  27, 495;  1  Bro.  C.C.154, 
201,  238;  2  Bro.  C.  C.  31;  poH,  CknntU  v.  LewlhwaUej  Hiondon  v.  Traof,  toL 
iL  465, 644;  HldUY.  Evans,  HoUbrdy.  JFoodj  Mordaunt  v.  Hussof,  De  Maar  v. 
Pwfritf,  Dicks  V.  Lamhai,  iv.  21, 76, 117, 644,  725;  Awfcetf  v.  Mwrwf,  v.  149,  vi 
64,  324;  AhhoU  v.  Ahbott,  vi.  343;  Virmduai  v.  Rng,  viL  225;  Sadler  v.  TVimer, 
viii.  617;  Sdey  v.  fVood,  miliams  v.  Jmus,  x.  71,  77 ;  GrMhs  v.  HMtton,  xiL 
296 ;  Rowlings  v.  JtmwngSy  xiiL  39 ;  PruU  v.  Sladden,  Lord  CranUu  v.  Bk, 
WaUanv.  Witton,  xiv.  1^307,318;  Zlotcwn  v.  OoHfc,  xv.  409,  xviiL  il7 ;  Lang- 
ham  V.  Scmford,  xviL  435,  xix.  641 ;  2  Mer.  6;  Mence  v.  MeMx,  xviiL  348;  1  Ves. 
&  Bea.  277;  GOhs  v.  Riunsty,  Soulhouse  v.  J3afe,2  Yes.  &  Bea.  294, 396;  ffk^ 
v.  mUiams,  3  Yes  &  Bea.  72,  Coop.  58;  Btdl  v.  J^RngsUm.  1  Mer.  314;  Oinud 
v.  Hanbwy,  3  Mer.  150;  Gladding  v.  Yapp,  5  Madd.  56;  Shywuharv.  JMMt, 
1  Swanst  566;  Parsons  v.  Safferu^  9  Pn.  578;  Jjynn  v.  Beaoer,  Ommanff/s, 
Butcher,  1  Turn.  63,  260. 
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SMITH  V.  MAITLAND. 
[1791,  July  &] 

Testator's  mistake  not  rectified ;  because  nothing  to  show,  what  would  have 
been  the  intention,  if  no  mistaxe.  (a) 

Upon  the  marriage  of  Mr.  and  Mrs.  Denew  in  1783, 12007.  3  per 
cent.  cons,  were  vested  in  trustees  upon  trust  for  the  wife  till  21 ; 
then  for  the  husband  during  the  marriage ;  then,  if  the  marriage 
should  dissolve  without  issue  by  her  death,  for  the  husband  for  life, 
and  after  his  decease  to  go  according  to  the  appointment  of  the 
wife :  but  if  it  should  dissolve  without  issue  by  his  death,  to  be 
transferred  to  the  wife,  her  executors,  administrators  and  assigns. 
In  1784  by  articles  of  separation  between  them  it  was  agreed,  that 
the  trustees  should  be  possessed  of  the  same  fund  during  the  joint 
lives  of  the  husband  and  wife  for  her  separate  use :  but  in  case  he 
should  survive  her,  then  it  was  to  go  in  the  same  manner,  as  was 
directed  by  the  settlement,  in  case  he  should  die  in  her  life  without 
issue.  They  lived  separate  afterwards.  The  wife  died  in  the  life 
of  the  husband  without  issue  leaving  a  testamentary  paper  dated  in 
1786,  and  signed  by  two  witnesses,  to  the  following  effect  (1). 
After  appointing  the  two  Defendants  her  executors  she  proceeded 
thus :  <<  And  upon  in  gathering  my  effects  and  winding  up  my  affairs 
my  free  gear  are  to  undergo  the  following  division ;  first  my  execu- 
tors to  pay  my  debts  out  of  the  first  and  readiest  part  of 
my  gear;  the  residue  to  appertain  *to  themselves  after  [*363] 
paying  the  following  sums ;  to  Mrs.  Squibb  1007.  3  per 
cent.  cons,  to- Samuel  Primrose  100/.  3  per  cent.  cons.  In  consid- 
eration of  the  trouble  of  my  executors  those  sums  to  revert  to  them 
at  the  death  of  the  legatees ;  and  if  any  other  of  my  legatees,  Mrs. 
Arnold  excepted,  die  before  Mr.  Denew,  their  legacies  to  revert  to 
my  executors  or  their  heirs ;  the  said  Samuel  Primrose  and  Mrs. 
Squibb  being  only  meant  to  be  life  renters.  To  Mrs.  Arnold  2007. 
of  the  saickstock :  to  Mr.  Smith  200/.  of  the  said  stock : "  and  after 
several  other  dispositions,  '<  it  is  to  be  understood  by  my  legatees, 
that  the  money  bequeathed  as  before  mentioned  is  in  the  3  per  cent, 
cons,  the  interest  of  which  Mr.  Denew  is  to  enjoy  agreeable  to 
articles  of  separation  between  him  and  me  till  his  death ;  and  my 
legatees  are  to  draw  no  more,  than  what  the  100/.  in  the  said  stock 
will  bring  at  the  time  of  the  sale ;  which  is  to  be  at  the  first  or  at  the 
option  of  my  executors  the  second  term  (2)  after  the  death  of  Mr. 

(a)  See  1  Story,  Eq.  Juris.  §  181.  Courts  of  Equity  will  interpose  to  correct 
psipable  mistakes  for  the  purpose  of  carrying  into  effect  the  intention  of  the  par- 
ties ;  but  the  proof  of  thii  irUentum  must  be  clear  beyond  a  doubt.  Harrington 
V.  HarringUmj  2  How.  701.  See  also  Pride  v.  Bcyyce,  Rice  Eq.  275 ;  Breadai- 
bane  v.  Chando8,  2  My.  &  Cr.  712;  Exder  v.  Exder,  3  My.  d&  Cr.  321. 

(1)  It  was  in  tlie  Scotch  form. 

(2)  Quarter-day. 
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Denew.  The  legatees  are  to  pay  pro  ratOy  in  proportion  to  what 
they  receive,  any  expense  that  may  be  incurred."  A  bill  was  filed 
by  the  executors  against  the  trustees  to  have  an  inunediate  transfer 
of  the  whole  fund  to  them  as  appointees  of  Mrs.  Denew ;  which  ^as 
decreed.  The  bill  in  this  cause  was  filed  by  the  legatees  Smith  and 
Arnold  against  the  executors ;  and  the  question  was,  whether  the 
legatees  were  entitled  to  their  legacies  immediately,  or  were  to  wait 
the  death  of  Mr.  Denew ;  and,  if  they  were  to  wait,  whether  they 
would  be  entitled  to  the  dividends  and  interest  accruing  in  the  mean 
time. 

Mr.  MUford,  and  Mr.  Richardsy  for  Plaintiffs.  All  the  expres- 
sions of  the  will  tend  to  show  an  intention,  that  as  soon  as  that  fund 
can  be  made  a  productive  fund  for  the  purpose,  these  legacies  shall  be 
paid.  She  thought,  it  could  not  be  made  so  before  the  death  of  her 
husband :  but  he  had  given  up  his  interest  by  the  articles  of  sepam- 
tion ;  and  the  decree  determined,  that  he  had  no  life  interest  There 
could  be  no  other  fund  than  this,  because  she  was  a  married  woman. 
She  did  not  intend  to  postpone  payment  of  the  l^acies  for  the  benefit 
of  her  executors ;  for  in  the  outset  of  the  will  the  residue  is  given  to  the 
executors  only  aher  paying  the  following  legacies.  The  direction  as 
to  the  time  of  sale  means,  I  suppose,  that  it  shall  be  as  soon 
[*  364]  *  as  possible.  The  direction,  that  the  legatees  are  to  have, 
what  the  100/.  will  bring  in  at  the  time  of  the  sale,  is,  that 
they  are  to  have  100/.  stock  only,  not  100/.  in  money.  That  clause 
makes  them  specific  legacies.  At  all  events  the  Plaintiffs  are 
entitled  to  have  their  legades  secured  for  their  benefit,  if  not  to 
immediate  payment.  Mrs.  Arnold  is  entitled,  though  she  should  not 
live  so  long  as  Mr.  Denew,  at  all  events. 

Solicitor  General,  [Sir  John  Scott]y  for  Defendants.  The  whole 
effect  as  to  Mrs.  Arnold  is  only  to  inake  it  a  vested  l^[acy,  though 
she  should  die  in  the  life  of  Mr.  Denew :  but  the  others  will  have 
their  legacies  only  in  the  event  of  their  surviving  him. 

Lord  Chancellor  [Thurlow].  That  must  be  the  meaning  of 
it.  It  is  no  more,  than  that  under  a  mistaken  idea,  that  her  hus- 
band would  be  entitled  during  life,  she  has  not  given  it  till  after  his 
death;  and  the  question  is,  whether  I  can  reform  that  mistake. 
Qua  ratione  can  I  reform  it  ?  Has  the  Court  ever  gone  that  length  ? 
It  comes  to  the  simple  case,  I  have  mentioned.  It  is  plain,  she 
mistook  her  power.  It  is  probable,  indeed  there  is  no  doubt,  that 
if  she  had  not,  she  would  have  given  instant  estates  to  many,  or 
moulded  them  into  estates  for  life,  as  she  has  some.  But  to  comply 
with  this  demand  would  be  going  farther,  than  ever  I  knew  done 
upon  a  will,  by  altering  it  because  the  testatrix  was  mistaken  as  to 
the  condition  of  her  property.  There  are  no  words  to  show,  what 
her  will  was ;  and  I  should  be  obliged  to  guess,  what  it  would  have 
been,  if  she  had  not  mistaken  her  power,  which  would  be  going 
farther,  than  the  Court  has  ever  done  (1)..   Mrs.  Arnold  is  entitled 

(1)  In  Doran  v.  jRow,  anlty  57,  the  Lord  Chancellor  refused  to  comply  with  the 
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at  all  rates,  whether  ahe  Uvea  as  long  as  Denew,  or  not ;  but  she  is 
the  only  one  so  entitled ;  and  she  is  not  to  receive  it  till  his  death : 
the  others  are  entitled  only,  in  case  they  shall  survive  Denew. 

That  4  Court  of  Equity  must  not  be  induced  to  put  a  forced  construction  on 
the  words  of  s  will,  merely  from  a  consideration  of  the  inconvenient  results,  when 
the  true  meaning,  however  strange,  is  obvious :  see,  poslj  Blake  v.  Bunbury,  1  V . 
514 ;  but  see  note  I,  to  Baueh  v.  Read,  1  V.  257 ;  that,  although  when  the  terms 
used  by  a  testator  are  unambiguous,  it  would  be  inadmissible  to  affect  the  con- 
struction by  resortini^  to  the  state  and  value  of  his  property,  as  a  criterion  from 
which  his  real  intention  was  to  be  collected;  still,  where  the  words  of  the  will  not 
only  do  not  exclude  all  extrinsic  considerations,  but  the  meaning  must  remain 
uncertain  unless  reference  to  matters  dehon  is  had  recourse  to,  it  is  fair  to  con- 
template the  situation  of  the  testator  and  his  fortune,  as  affording  some  clue  to  his 
intention.  See,  also,  note  1,  to  Hutehcon  v.  JMonfttngtofi,  the  next  following  case 
but  one. 


PRICE  V.  WILLIAMS.  [  *365  ] 

[1791,  July  7.] 
Parties  to  an  award  bound  by  it  (a) 

In  an  account  several  errors  were  assigned,  and  allowed  by  the 
Master  to  a  great  amount :  but  upon  a  reference  to  arbitration  it 
was  determined  by  the  arbitrators  to  be  perfectly  free  from  error  and 
overcharge  in  every  particular.  The  Solicitor  General  had  upon  a 
former  day  moved  to  set  aside  the  award ;  and  on  this  day  the  At- 
torney General  moved  to  confirm  it.  In  support  of  the  latter  mo- 
tion Uie  arbitrators  made  affidavit,  that  upon  the  fullest  inquiry  and 
examination  of  all  the  evidence,  there  was  no  error,  over-charge,  &c. 
but  that  it  was  a  perfect  account. 

Mr.  Graham^  against  the  award,  applied  for  time  to  consider, 
whether  affidavits  should  be  produced,  which  could  be  made  by  respec- 
table persons,  who  were  ready  to  swear,  that  the  arbitrators  did  not 
look  into  the  evidence  of  more  than  five  items  out  of  a  great  number. 

Lord  Chancellor.    I  cannot  help  saying,  I  am  rather  surprised 

intention  against  the  words  of  a  deed ;  as  there  was  nothing  dehan  those  words 
to  do  it  by ;  and  the  recital  was  ffeneral ;  but  said,  it  would  be  otherwise,  if  there 
was  any  thing  in  the  recital,  to  iniich  those  words  stood  in  contradiction.  Paunt 
V.  CoUuTj  ar&y  170,  was  a  case  of  the  latter  kind ;  in  which  the  Lord  Chancellor 
said,  the  parties  might  come  into  Court  to  have  the  settlement  reformed  according 
to  their  intention  declared  in  the  recitaL 

(a)  See  Greene  v.  DarUng^  3  Mason,  201 ;  Briekhauae  v.  Hunier,  4  Hen.  & 
Mun£  363;  fFmigh  v.  Mtdiell,  1  Dev.  &  Bat  519.  To  impeach  the  awaid,  cor- 
ruption, partiality, j^ross  misbehavior,  or  some  palpable  mistake,  must  be  shown  in 
the  arbitrators,  ^ienek  v.  CutterdL,  1  Green,  Ch.  297 ;  Emtnon  v.  UdaU,  13 
Vermont,  477 ;  Strodt$  v.  PdUmy  1  Brock.  228.  Where  the  agreement  of  refer- 
ence provides  that  the  award  shall  be  made  by  four  nersons,  or  any  three  of  them, 
and  the  award  purports  to  be  the  award  of  the  four,  out  is  executed  by  three  of 
them  only,  it  is  void.  Thonuu  v.  Harrop,  I  Sim.  &  Stu,  524.  See  pod^  p.  369, 
note  (a)  to  Ajiox  v.  SymmondB, 


365  PBIC£  V.  WILLIAMS.  [1791. 

at  the  result  of  the  reference ;  and  that  in  an  affair  of  such  a  na- 
ture as  an  account,  and  where  after  much  examination  so  many  er- 
rors were  assigned  and  proved,  it  shoul4  now  come  out  to  be  a  per- 
fect account  entirely  free  from  error.  But  by  saying  that,  I  would 
not  be  supposed  to  mean  to  impute  any  thing  wrong  to  these  arbi- 
trators; who  are  very  respectable.  If  that  &ct  can  be  brought 
home  to  them,  they  are  flatly  perjured,  and  may  be  indicted.  Bat 
the  question  now  is  not  so  much,  what  they  did,  as  what  the  par- 
ties can  do.  I  think,  they  have  by  choosing  private  judges  placed 
it  beyond  the  reach  of  any  principle  of  law.  I  do  not  know,  what 
a  by-stander  might  call  looking  into  the  evidence  upon  the  items. 
Let  it  stand  to  the  last  day  of  Term  to  consider,  whether  those  affi- 
davits shall  be  inade  (a). 

It  was  not  mentioned  again. 

No  Court  will  interfere  when  a  question  of  fact,  witlun  the  province  of  aibitnr 
toiB,  has  been  decided  by  them ;  Morgan  v.  Mtdher^  2  Ves.  Jun.  16 ;  Didt  t.  MBi- 
ean^  2  Ves.  Jun.  24 ;  and  with  respect  to  the  merits  of  an  award,  evidence  to 
mipeach  it  can  be  admitted,  on  an  appeal  to  a  Court  either  of  Equity  or  of  Law, 
only  so  far  as  that  evidence  may  tend  to  prqve  such  a  case  of  misconduct  on  the 
pait  of  the  arbitratois,  as  would  make  the  exercise  of  the  superior  jurisdiction 
necessaiy  to  correct  perverse  injustice.  Goodman  v.  S(^en,  2  Jac.  &  Walk,  259; 
Sharman  v.  Bdl^  5  Maw.  &  Selw.  505.  So,  when  a  question  of  law  is  expressly 
referred  to  arbitrators ;  if  they  decide  it  without  firaud,  thou^  not  according  to 
strict  law,  their  decision  is  binding ;  Ckmg  v.  CMng,  6  Ves.  ^SSi ;  iSXe^  v.  Andnigt, 
2  Mad.  9;  Wood  v.  Gr^fUi^  1  Swanst  55;  with  this  distinction,  however,  if  parties 
choose  to  refer  a  question  of  law  to  an  arbitrator,  he  may  take  all  moral  considera- 
tions into  his  judgment ;  Young  v.  WcMoTy  9  Yes.  965 ;  Knox  v.  Symmonds^  1  Ve& 
Jun.  359,  (see  the  note  to  the  next  case  but  onej ;  but,  if  the  reference  was  for 
decision  fk  all  matters  in  diflference  according  to  law,  and  the  ariiitrator  meant  to 
decide  according  to  law  but  mistook  what  the  law  really  was;  a  Coint  will  set 
that  ri]^t     Young  v.  WaUary  9  Ves.  365. 

fa)  Affidavits  may  be  introduced,  but  they  must  tend  to  prove  partiality,  or  niis- 
behavior,  in  tibe  arbitrators,  and  not  mistake  in  law,  or  fact  PlautmU  v.  Jnder- 
aofi,  1  Waah.  158. 
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HUTCHEON  V.  MANNINGTON.  (1) 
[1791,  July  12.] 

Legacy  oat  of  a  fiind  in  the  East  Indies,  given  over  in  case  of  death  of  legatee 

before  he  might  have  reeeivtd  itj  vested  from  death  of  testatw.  (a) 
Interest  of  legacies  to  be  computed  from  a  year  after  testator's  death ;  (b)  unless 

some  other  time  appointed  oy  testator :  but  he  cannot  make  executor  answer 

interest  beyond  what  the  law  has  done,  [p.  967.] « 
Estate  devised  on  trust  to  be  sold  with  all  possible  diligence  or  in  reasonable  time 

considered  as  sold  from  testator's  death,  [p.  367.] 

HuTCHEON,  jun.  in  1781  by  will  reciting,  that  all  his  fortune  was 
entirely  of  his  own  acquiring,  consbting  of  about  3627/.  and  was  all 
vested  in  securities  in  the  East  Indies,  gave  several  legacies,  some 
absolutely,  but  most  of  them  were  distinct  legacies  to  several  of  his 
brothers  and  sisters  for  the  proper  use  and  benefit  of  each  legatee, 
with  a  clause  to  each ;  directing,  that  if  the  legatee  should  die,  be* 
fore  he  or  she  <<  may  have  received  the  legacy,"  it  should  go  to  the 
children  of  the  legatee  equally,  share  and  share  alike,  and  in  default 
of  issue  among  the  other  brothers  and  sisters.  Then  reciting  how 
much  these  legacies  would  amount  to  he  gave  the  residue,  after  having 
calculated  the  amount  of  it,  to  his  father  for  his  own  proper  use  and 
benefit ;  '<  but  in  case  of  his  death  before  he  may  have  received  the 
rest  and  residue  of  my  estate  before  mentioned,"  he  gave  it  over  to 
his  brothers  and  sisters  before  mentioned  and  their  children.  He 
made  the  Defendant  executor ;  and  died  very  soon  after  making  the 
will.  His  father  died  in  1784  without  having  received  any  part  of 
the  residue.  The  bill  was  brought  by  the  brothers  and  sisters  of 
the  testator,  to  whom  the  residue  was  given  over,  claiming  it  upon 
the  event  of  the  father's  death,  before  he  received  it. 

Solicitor  General  [Sir  John  Scott]  for  Plaintiffs.  The  meaning  of 
the  testator  must  be  this,  and  was  suggested  to  him  by  his  situation, 
that  of  his  relations  Jiere,  and  the  property.    He  seems  to  have  recol- 

f  1)  4  Bio.  C.  C.  491,  n. 

(a)  The  words  of  limitation  of  the  legacy  in  this  case,  ^m  case  of  his  death 
before  he  may  have  received  it,"  are  treated  by  Lord  Thurlow  as  oncertain  and 
nuffatoiy.  The  time  appointed  for  the  payment  was  considered  to  be  immediate, 
and  the  legacy  vested  from  that  time,  it  seems  difficult  to  bring  this  case  within 
any  of  the  general  rules  on  the  subject ;  nor  is  much  light  reflected  upon  it  by 
the  numerous  cases  which  illustrate  the  subject  of  vetted  and  Uqtsed  legiu^ies.  See 
Barbour,  Ecj.  Digest,  Title,  Legacies  v.  &  vL ;  2  Williams,  Executors,  pp.  869-901 ; 
Howe  V.  PtUans,  1  Coop.  Temp.  Brougham,  196.  It  is  said  that  the  true  rule 
with  respect  to  the  vesting  of  legacies  payable  out  of  real  estate  is  this :  where 
the  eift  IS  immediate  but  the  payment  postponed,  it  is  contingent  and  will  fail,  if 
the  legatee  dies  before  the  day  of  payment  arrives ;  but  where  the  payment  is 
postponed  in  regard  to  the  convenience  of  the  person  and  the  circumstances  of 
the  estate,  and  not  on  account  of  the  age,  condition  or  circumstances  of  the  leg- 
atee, it  wUl  be  vested  and  must  be  paid,  although  the  legatee  should  die  before 
the  time  of  payment  Mar^  v.  WheeUr^  2  £dw.  156.  See  also  Tazewell  v. 
£btM,l  Rand.  313;  ISbUr  v.  ff^tfemon,  2  Har.  401 ;  Donna'a  Appeal,  2Watts 
&S.372. 

(h)  Hammond  v.  Hammond,  2  Bland.  306 ;  Jonea  v.  Stotkett,  ib.  409.  See,  pori^ 
note  (a)  to  Cridutt  v.  DMy,  2  V.  10. 
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lected,  that  the  property  roust  be  sent  over ;  and  did  not  mean  to  vest 
any  interest  in  his  relations  here,  merely  because  they  might  happen 
to  survive  him ;  but  if  they  did  not  live  ^o  receive  it,  he  intended  to 
substitute  other  persons  to  take  it.  It  is  impossible,  he  could  mean 
the  same  thing,  as  if  he  had  sud,  <'  I  give  it  in  case  of  their  surviving 
me."  Supposing  it  was  a  real  estate  devised  upon  trust  to  sell  with 
all  possible  diligence,  or  in  a  reasonable  time ;  the  Court  would  in- 
quire into  that,  and  make  the  executors  pay  costs,  if  they 
[  *  367  ]  did  not  follow  the  directions.  So  in  this  case  *  there  ought 
to  be  an  inquiry,  within  what  time  he  might  have  received 
it.  The  Plaintiffs  say,  the  estate  could  not  be  got  in  India  before 
the  father's  death. 

Lord  Chancellor  [Thurlow].  I  cannot  find  any  topic  of  ail- 
ment to  reason  this  upon.  Suppose  any  of  these  legatees  had  died 
within  a  year  after  the  testator,  there  might  then  have  been  some 
ground  for  saying,  that  the  testator  alluded  to  the  known  practice  of 
the  Court  to  compute  interest  upon  legacies  from  a  year  after  the 
death  of  the  testator.  I  rather  believe,  he  had  some  such  purpose, 
as  you  attribute  to  him,  in  his  contemplation.  There  is  a  fiunt  indi- 
cation of  a  purpose,  that  there  shall  be  some  time  or  other,  when 
these  interests  shall  go  over,  and  that  they  shall  not  vest  in  the  mean 
time.  But  has  he  conceived  that  intention,  and  expressed  it  with 
such  definite  certainty,  that  I  can  act  upon  it  ?  I  am  to  compute, 
what  time  would  be  sufficient  to  enable  these  parties  to  receive  their 
legacies.  It  is  all  too  uncertain.  Suppose  they  lived,  and  claimed 
their  legacies :  they  must  have  been  computed  with  interest  from  a 
year  after  the  death  of  the  testator,  if  no  other  time  was  appointed. 
If  he  had  given  any  time,  I  agree,  that  the  intention  is  to  prevail,  if 
it  can  be  found  out ;  (though  a  testator  cannot  make  an  executor 
answerable  for  interest,  beyond  what  the  law  has  done)  but  he  must 
give  me  some  rule  to  go  by.  Suppose  he  had  given  a  real  estate  in 
the  manner  you  specify ;  it  is  dear,  that  it  will  neither  depend  upon 
the  caprice  of  the  trustee  to  sell,  for  that  would  be  contrary  to  all 
common  sense,  nor  upon  his  dilatoriness :  in  some  way  it  may  be 
sold  immediately :  but  I  should  not  inquire,  when  a  real  estate  might 
have  been  sold  with  all  possible  diligence ;  for  it  might  be  the  very 
next  day  or  that  very  evening ;  and  therefore  the  G>urt  always  in 
such  a  case  considers  it  as  sold  the  moment  the  testator  is  dead ;  for 
where  there  is  a  trust,  that  is  always  considered  here  as  done,  which 
is  ordered  to  be  done  (1) ;  and  the  Court  cannot  measure  the  time. 
Suppose  this  property  had  been  in  the  West  Indies  instead  of  the 
East,  it  would  have  required  less  time  to  be  remitted ;  still  less  if  in 
Jersey  or  Cumberland ;  and  if  only  100  miles  off,  it  would  have  cost 
a  journey  of  two  days  at  least  In  this  case  it  is  an  immeasurable 
purpose.  I  can  do  nothing  with  it ;  it  must  be  considered  as  vested 
from  the  death  of  the  testator  (2). 

m  See  posty  vol.  viiL  556^  the  judgment  of  the  Master  of  the  Rolls  in  Elufm 
V.  JEUwm, 
(2)  PoH,  GatkeU  v.  Harmon^  vol.  vL  159;  xL  489;  SUwdl  v.  JSemoni,  vi- 5^ 
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The  next  day  the  Solicitor  Crenero/ [Sir  John  Scott]  obtained  leave 
to  mention  this  case  again  at  the  sittings  after  Term  upon  sugges- 
tion, that  he  did  not  think,  justice  was  done  by  the  decree. 

On  the  20th  it  came  on  again :  and  the  Solicitor  General  desired, 
it  might  stand  over  fiuther,  as  an  agreement  between  the  parties 
relative  to  the  fund  in  question  had  been  since  discovered,  which 
might  make  it  necessary  to  file  a  supplemental  bill.  All  parties  con- 
senting it  was  ordered  to  stand  over. 

Upon  the  27th  of  January,  1792,  it  came  on ;  and  the  Plaintiffs 
submitting  to  the  opinion  of  the  Court  in  the  decree  rested  entirely 
upon  the  agreement,  which  had  taken  place  upon  disputes  among 
the  femily,  whether,  if  any  legatee  should  die  before  the  legacy  was 
received,  it  should  go  over. 

Upon  that  agreement  the  Lord  Chancellor  said,  the  relief  prayed 
was  all  of  course.  

1.  A  NOTE  of  this  case  is  also  to  be  found  in  4  Brown,  491,  the  defendant's  real 
name  was  Manningham.  From  both  the  reports,  the  natural  inference  would  be, 
that  the  case  ended  by  agreement,  and  that  the  decree  was  taken  by  consent;  but 
from  Mr.  Vesey^s  note  to  SUwell  v.  Barnard,  6  Yes.  536,  we  learn,  that,  although 
the  parties  did  come  to  an  agreement  as  to  some  points,  they  took  Lord  Thurlow's 
decision  upon  the  main  question;  and  Lord  Eldon,  therefore,  admitted  the  case  to 
cany  with  it  all  the  authority  of  a  decision. 

2.  The  distinguished  judge  last  named  has,  it  is  true,  intimated  more  than  once, 
that  he  considered  the  construction  made  by  Lord  Thurlow  in  the  principal  case 
*<too  bold,^  SiJtwdl  v.  Barnard,  6  Yes.  536;  GajktU  v.  Harmon,  11  Yes.  497;  but, 
although  it  is  pretty  clear  Lord  Eldon  would  never  have  made  such  a  precedent, 
yet,  ttmt  precedent  has  never  been  overruled ;  on  the  contraiy,  in  the  very  cases 
above  cited,  notwithstanding  some  doubts  thrown  upon  the  original  propriety  of 
Lord  Thurlow's  decision  in  the  principal  case,  still  the  binding  authority  of  that 
decision  was  admitted,  as  establishing  that,  when  a  will  indicates  the  purpose  of 
giving  a  vested  interest  to  a  legatee,  whether  such  legatee  shall,  or  shall  not,  live 
to  receive  his  legacy  in  hard  money,  the  Court  will,  on  general  grounds  of  con- 
venience, go  great  lengths  in  the  construction  of  a  different  passage  of  the  will, 
indicating  another  purpose,  not  easily  to  be  executed  consistently  with  the  former. 

3.  But,  notwithstanding  the  inconvenience  of  holding  the  vesting  of  a  legacy 
to  depend  on  the  coming  in  of  a  testator's  estate,  as  money,  into  the  hands  of  his 
executors ;  still,  if  an  intention  to  that  effect  be  clearly  expressed  in  a  will,  it 
must  be  carried  into  execution.  Bernard  v.  Mordagut,  1  Meriv.  433 ;  Elwin  v. 
Elwin,  8  Yes.  55a    And  see,  ante,  the  note  to  Smi&  v.  MaUlandj  1  Y.  36^ 

4.  When  legacies  are  given  out  of  personal  estate,  consisting  of  outstanding 
securities,  those  legacies  cannot  be  actually  paid  until  the  mone}[  due  upon  sucn 
securities  is  got  in :  but,  though  there  may  be  many  cases  in  which  no  diligence 
could  actually  reduce  the  property  into  possession  at  the  end  of  a  year  from  the 
testator's  death,  constructive  receipt  by  the  executors  will  be  held  equivalent  to 
actual  receipt,  for  the  purpose  of  giving  the  legatees  interest  By  a  rule  adopted 
for  the  sake  of  general  convenience.  Courts  of  Equity  hold,  that  a  testator's  per- 
sonal estate  must  be  considered  as  reduced  into  possession  within  a  year  after  his 
death.  Wood  v.  Penoyrt,  13  Yes.  333.  The  old  doctrine,  that  where  the  fund 
upon  which  legacies  were  charged  has  been  productive,  and  no  time  of  payment 
is  fixed  by  the  will,  the  legatee  may  claim  interest  from  the  time  of  the  testator's 

where  the  Lord  Chancellor  calls  the  construction  in  Hukheon  v.  Manntngton  too 
bold ;  hmes  v.  MiUhdl,  vL  461 ;  Gihton  v.  BiM,  vii.  89 ;  Mtoin  v.  Ehoin,  viii. 
547 ;  Feama  v.  Young,  ix.  549 ;  Wood  v.  Penoyrt,  xiiL  325 ;  WaUstr  v.  Short, 
xuL  387 ;  Bernard  v.  Montague,  1  Mer.  422 ;  vol.  xi.  508,  in  the  note ;  Taylor  v. 
HStheH,  1  Jac.  &  Walk  308 ;  Fitzgerald  v.  Jervotce,  5  Madd.  25 ;  ^Ongerstdn  v. 
Martin,  HewiU  v.  Morrii,  1  Turn.  1^32, 241. 
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death,  is  e3q[>loded ;  at  leeist,  where  the  charge  is  upon  the  penonal  estate :  GHh 
son  V.  BaU,  7  Ves.  97 :  but,  the  rule  seems  to  be  otherwise  with  respect  to  lega- 
cies charged  solely  on  land ;  the  reason  assi^ed  for  this  distinction  in  Maxwdl 
V.  fFettenhaU,  1  P.  Wms.  25,  viz.  that  ^  the  land  yields  rents  and  profits,"  is  not, 
perhaps,  the  true  one ;  but,  it  is  obvious,  that  the  reason  of  the  rule,  adopted  mere- 
ly for  convenience,  as  to  personal  estate,  ( Ckarthshort  v.  ChdUtj  10  Ves.  13,)  cannot 
apply  to  the  case  of  legacies  not  dependant  on  the  getting  in  of  the  personal  es- 
tate, and  charged  upon  lands  only ;  in  such  case  interest,  it  has  been  said,  must 
be  chargeable  from  the  death  of  the  testator,  or  not  at  alL  Peanon  v.  Peorwn, 
1  Sch.  &  Lef  11;  Sj^urwcy  v.  Glyn,  9  Ves.  486;  Shai  v.  Waiby,  16  Ve8.d9a 

5.  As  a  legacy,  for  the  payment  of  which,  out  of  the  testator's  personal  estate, 
no  other  period  is  assigned  by  the  will,  is  not  due  till  the  end  of  a  year  after  the 
testator's  death ;  (HtarU  v.  Qreenbanky  3  Atk.  716 ;)  and  as  interest  can  only  be 
claimed  for  non-payment  of  a  demand  actually  due,  it  is  an  undisputed  geneni 
rule,  that  although  a  legacy  vests,  (without  a  special  intention  to  the  contrary  ap- 
pears,) at  the  testator's  death,  ( Gaxihshart  v.  ChalU^  10  Yes.  13,)  it  does  not  begin 
to  carry  interest  till  a  year  afterwards.  That  general  rule,  however,  has  excep- 
tions: Room  V.  WcaUy  1  Swanst  557 ;  Beekford  v.  Tobin,  1  Ves.  Sen.  310:  a 
specific  legacy  of  a  corpus  passes  an  immediate  gift  of  the  fund,  with  all  its  pro- 
duce, from  the  death  of  the  testator.  ESrby  v.  PotUrj  4  Ves.  751 ;  Banington  v. 
TVistroifi,  6  Ves.  349.  Another  exception  arises  when  a  legacy  is  given  to  an 
infant  by  a  parent,  or  by  a  benefactor  who  has  put  himself  in  loco  parenJtis ;  in 
such  case,  the  necessary  support  of  the  infant  may  require  immediate  payment  of 
interest  Lowndes  v.  LowndeSy  15  Ves.  304 ;  Heath  v.  Perry ,  3  Atk.  102 ;  MUdr 
dl  v.  Boioer,  3  Ves.  287.  It  must,  however,  be  observed,  this  latter  exception 
operates  only  when  the  child  is  otherwise  unprovided  for:  when  a  father  gives  a 
legacy  to  a  child,  it  will,  indeed,  cany  interest  from  the  death  of  the  testator,  as 
a  maintenance  for  the  child,  where  no  other  fund  is  applicable  for  such  mamte- 
nance ;  Carew  v.  AskeWj  1  Cox,  244 ;  Heavy  v.  Harveu,  2  P.  Wms.  22 ;  but 
where  other  means  of  support  are  provided  for  the  child,  then,  if  the  principal 
sum  be  payable  at  a  future  day,  the  legacy  will  not  carry  interest  until  the  day 
of  payment  comes,  more  than  in  the  case  of  a  legacy  to  a  perfect  stranger. 
Wynch  V.  Jfynch,  1  Cox,  435;  EUis  v.  EUis,  1  ScL  &  Lef.  5 ;  T)frrel  v.  Tyrd, 
4  Yes.  5.  When  a  legacy  to  children  is  not  given  absolutely,  and  in  all  events, 
but  in  either  not  to  vest  till  a  given  period,  or  is  subject  to  being  devested  by  cer- 
tain contingencies,  upon  the  occurrence  of  which  it  is  bequeathed  over:  (Errtng- 
ton  V.  Chapman,  12  Yes.  25 :)  then,  if  tlie  words  of  the  will  do  not  authorize  the 
application  of  interest  to  the  maintenance  of  the  infant  legatees,  a  Court  of  Equity 
never  goes  farther  than  to  say,  that  if  it  can  collect  before  it  all  the  individuals 
who  may  be  entitled  to  the  fund,  so  as  to  make  to  each  a  compensation  for  taking 
from  him  part,  it  will  grant  an  allowance  for  maintenance ;  jErrat  v.  Barlow,  14 
Ves.  203 ;  Marshall  v.  Hollotoay,  2  Swanst  436 ;  or,  where  tliere  is  no  gift  over, 
and  all  the  children  of  a  family  are  to  take  equally,  there,  although  other  children 
may  possibly  come  in  esse  aft;er  the  order  made ;  yet,  all  the  children  bom,  or  to 
be  bom,  wiU  be  held  to  have  a  common  interest,  and  therefore,  the  interest  of  the 
fund,  as  far  as  it  may  be  requisite,  will  be  applicable  to  maintenance.  Fairman 
V.  Green,  10  Ves.  48 ;  Errat  v.  Barlow,  14  Ves.  204 :  HaUn  v.  Bannister,  4  Mad. 
280.  But,  if  the  will  contain  successive  limitations,  under  which  persons  of  an- 
other family,  and  not  in  being,  may  become  entitled,  it  is  not  sufficient  that  all 

Earties  presumptively  entitled,  then  living,  are  before  the  Court;  for  none  of  the 
ving  may  be  the  parties  who  may  become,  eventually,  entitled  to  the  property. 
In  such  a  case,  an  order  for  interest  by  way  of  maintenance  might  be,  in  effect, 
to  give  to  one  person  the  property  of  another.  Marshal  v.  HoUowajf,  vbi  supra ; 
Ex  parte  Kebble,  11  Ves.  606. 

6.  It  is  a  clear  principle,  that  no  fraudulent  or  unnecessary  delay  on  the  part  of 
trustees  shall  be  allowed,  either  to  benefit  themselves,  (Btargess  v.  tfheale,  1  Eden, 
238,)  or  to  affect  the  interests  of  third  persons.  Gashdt  v.  Harmon,  11  Ves.  507; 
Bernard  v.  MonU^ue,  1  Meriv.  433 ;  Swan  v.  Fonnereau,  3  Ves.  49 ;  Hawkins  v. 
ChappeU,  1  Atk.  ^3.  Thus,  a  direction  to  executors  in  trust,  to  sell,  ^  at  such 
time  and  in  such  manner  as  they  shall  think  fit,"  will  not  authorize  them  arbitrarily 
to  postpone  the  sale  to  an  indefinite  period.  Even  under  such  words  of  large 
discretion  the  respective  rights  of  the  several  claimants  may  call  for  the  observ- 
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ance  of  some  fixed  rule ;  and  a  Court  of  Equity,  for  the  puipoee  of  deteimininf 
those  lights,  will  hold  the  conversion  to  have  been  mane  at  the  period  when  it 
ottf  ht  to  have  been  made,  just  as  much  as  if  the  trustees  had  been  directed  to 
seU  *<  with  all  convenient  speed."  fFalktr  v.  Shore,  19  Yes.  392 ;  lUwin  v.  Elwifiy 
8  Yes.  554;  OibBtm  v.  BaU,  7  Yes.  94. 


DOWSON  V.  HARDCASTLE. 

[1791,  July  12. ...  S.  C.  2  Cox,  278.T 

Costs  of  Plaintiff  in  interpleading  bill,  and  of  Defendant,  who  succeeded  at  law, 
ordered  to  be  paid  by  the  Defendant,  who  failed,  (a) 

Hardcastle  had  deposited  some  tallow  in  the  wharf  of  Dowson 
for  Meggot ;  who  a  few  days  afterwards  became  a  bankrupt.  Hard- 
castle  then  applied  to  Dowson  to  have  the  tallow  re-delivered ;  and 
upon  refusal  brought  trover.  Dowson  filed  a  bill  of  interpleader  and 
for  an  injunction.  The  Lord  Chancellor,  being  of  opinion,  that  the 
action  brought  would  decide  the  pcnnt  between  Hardcastle  and  the 
assigneess  of  the  bankrupt,  refused  the  injunction.  The  verdict  was 
for  the  Defendant.  The  only  question  in  this  case  was,  whether 
upon  an  interpleading  bill  costs  could  be  given  as  between  the  De- 
fendants. 

Attorney  General^  [Sir  A.  Macdonald]  and  Mr.  Lloyd,  for  De- 
fendant Hardcastle. 

This  Defendant  was  the  original  owner  of  the  tallow  ;  and  was 
actually  cheated  by  the  bankrupt:  but  the  verdict  being  against 
him,  he  was  obliged  to  pay  all  the  costs  at  law.  If  this 
*  had  been  money  in  Court,  the  Court  would  have  given  [  *  269  ] 
him  costs.  Here  the  money  is  not  in  Court ;  because 
your  Lordship  would  not  grant  the  injunction ;  as  you  thought,  the 
action  which  had  been  brought,  would  try  the  point.  Lord  Kenyon, 
when  Master  of  the  Rolls,  upon  an  interpleading  bill  directed  an 
issue  to  try,  who  was  in  the  right ;  and  made  the  Defendant,  who 
was  in  the  wrong,  pay  all  the  costs  of  the  suit. 

Lord  Chanciillor  [Thurlow].  Upon  an  interpleading  bill  the 
Plaintiff  is  to  have  costs ;  but  I  never  knew  an  instance  of  giving 
costs  as  among  the  Defendants.  The  Plaintiflfs  in  this  case  are  mere 
stake-holders  and  were  driven  by  an  action  at  law  to  file  the  bill. 
They  have  an  undoubted  right  to  their  costs.   I  shall  consider  this  as 

(a)  On  a  bill  of  interpleader  nroperly  filed  the  complainants  are  in  jofeneral  en- 
titled to  their  costs  out  of  the  nind.  Aymtr  v.  Gatdt,  2  Paige,  284 ;  ^9ring  v.  5. 
Carolinalns.  Co.  8  Wheat  268;  MatonY.  HamiUor^  5  Sim.  19;  Campbell  v.  Sol- 
opumsy  1  Sim.  &.  Stu.  462;  Mtinaon  v.  Manksy  1  Cowen,  691.  They  are  to  be 
paid  in  the  firet  instance  by  the  party  entitled  to  the  fund,  but  eventually  by  the 
other.  Canfidd  v.  Mommy  Hopk.  224 ;  Thonymn  v.  EbhetUy  ib.  272.  Where  a 
biU  is  unnecessarily  med,  the  complainant  will  not  be  allowed  his  costs  out  of 
the  fund.  Bedell  v.  Hoffmany  2  Paige,  199;  Badeau  v.  Bof^Sy  2  Paige,  209; 
Shaw  v.  CotUry  8  Paige,  339.    Sec  also  2  Barbour,  125, 6,  333.  . 
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money  brou^t  into  Court :  bat  I  do  not  know,  that  even  in  that  cue 
it  can  be  done.  But  it  seems  to  be  the  natural  justice  of  the  case 
in  this  instance  ;  and  I  am  inclined  to  do  it,  if  I  can ;  therefore  look 
into  it,  and  if  you  can  find  an  instance,  mention  it  to-morrow. 

The  decree,  as  drawn  up,  directs  the  Defendant  Hardcastle  to  pay 
to  the  Plaintiff  and  to  the  other  Defendants,  the  assignees  of  the 
bankrupt,  their  costs ;  and  thereupon  the  Plaintiff  to  deliver  the 
tallow,  subject  to  the  wharfage  a^d  other  charges  to  the  Defendants, 
the  assignees  (1). 


KNOX  V.  SYMMONDS. 
[1791,  July  19, 20.] 

Arbitrator  on  general  reference  of  all  matters,  &c.  may  go  farther,  than  the 
Court  could,  to  do  complete  justice :  and  may  therefore  relieve  against  a  harsh 
right,  which  in  a  Court  of  justice  would  prevail :  a  party  may  impeach  the 
award  for  corruption  or  gross  mistake,  not  for  erroneous  judgment ;  in  case  of 
mistake  the  arbitrator  must  be  convinced  of  it,  and  that  he  acted  upon  it  Bat 
arbitrator  on  reference  to  inquire  into  facts,  &c.  is  as  a  Master;  and  the  Court 
will  draw  the  conclusion ;  or  if  he  has,  wUl  see  that  it  is  right  Award  oo 
general  reference  not  to.be  impeached  by  exceptions,  but  by  cross  motions  to 
set  aside  and  confirm  it  (a) 

Cross  motions  were  very  fully  argued  upon  the  merits  of  an  award 
made  in  this  cause  upon  a  general  reference  to  arbitration.  One 
supported  by  the  Attorney  General,  Mr.  Mansfield,  and  Mr.  HoUist, 

(1)  Po9t,  Miridge  v.  JIfeaner,  vol.  vL  478;  CowUm  v.  WtUiamSy  ix.  107;  MEor- 
Hnius  V.  Hdmuth,2  Ves.  &  Bea.  412,  in  the  note  to  Steoenmm  v.  Andenon; 
HodM  V.  SmUhf  1  Cox,  357.  See  another  case  collected  by  Mr.  Beames,  Costs 
in  £^.  37.  The  costs,  generally,  are  given  as  between  par^  and  psrtr.  Pod, 
vol.  xix.  205 ;  Durdop  v.  Hubbard  The  case  of  Dungey  v.  Angove^  n.  304,  where 
a  bill  of  interpleader  was  dismissed  with  costs,  as  between  Attorney  and  Client, 
to  be  paid  by  the  Plaintiff  and  his  Solicitor,  turned  upon  the  special  circmn- 
stances  of  fraud.  The  Plaintiff  in  an  interpleading  suit  paid  his  costs  out  of  the 
fund.     Ccunpbdl  v.  Solomons,  1  Sim.  &  Stu.  462. 

(a)  See,  antej  p.  364,  note  (a)  to  Price  v.  fftUiams.  An  award  must  decide  the 
whole  matter  submitted  to  the  arbitrators,  but  must  not  extend  to  any  matter  not 
comprehended  in  the  submission.  It  must  be  certain,  final,  and  conclusive  of  the 
whole  matter  referred.  Carrachan  v.  Christit,  11  Wheat  44a  See  also  ffUkmnn 
V.  Page,  1  Hare,  276.  Where  A.  had  a  claim  upon  property  which  he  knew  was 
the  suDJect  of  reference  between  C.  and  D.  and  suffered  the  award  to  be  mide 
without  bringing  forward  his  claim,  it  was  held,  that  he  was  bound  bv  the  award. 
Govett  V.  mdunondj  7  Sim.  L  It  is  no  valid  objection  to  an  award  that  the  arbi- 
trators, after  hearing  the  evidence,  and  while  considering  their  award,  called  both 
the  parties  before  Uiem,  and  asked  one  of  them  questions  concerning  the  case, 
without  the  permission  or  consent  of  the  other,  or  objection  made  by  him.  •^nier- 
son  V.  fTofloce,  3  Clark  &  Pin.  26.  See  also  Herndc  v.  Blair,  1  Johns.  Ch.  101. 
Nor  will  the  award  be  affected  by  a  change  of  opinion  of  one  or  all  of  the  aibi- 
trators  after  it  is  returned.  Cleveland  v.  ZKzon,  4  J.  J.  Marsh,228.  Upon  a  sub- 
mission of  all  matters  in  dispute  between  co-partners,  the  smrviving  or  settlii^ 
partner  cannot  complain  of  the  award  because  it  directs  him  to  pay  an  outstand- 
mg  debt  of  the  partnership.  Wau^  v.  MiUMl,  1  Dev.  &  Bat  519.  Arbitiatow 
under  an  arbitration  bond  may  award  costs.    Spofford  v.  Spqfordj  8  N.  Hamp. 
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far  the  Defendant  was  for  an  attachment  against  the  Plaintiff  for  not 
perfonning  the  award.  The  other,  supported  by  the  Solicitor  Gen- 
eral, Mr.  Douglas,  and  Mr.  Richards,  for  the  Plaintiff,  was  to  have  the 
award  s6t  aside. 

On  the  13th  Julj,  when  the  attachment  against  the  Plaintiff  was 
moved,  the  Solicitor  OenercU  [Sir  John  Scott]  desired,  that  it  should 
stand  over  for  a  few  days ;  and  excused  the  length  of  time  elapsed 
since  the  award  by  saying,  the  Plaintiff  had  fil^  excep- 
tions to  *  it ;  but  the  Loid  Chancellor  thought,  that  was  [*370] 
not  the  proper  mode  according  to  his  determination  a  few 
days  before  in  Price  v.  WUHamsj  3  Bro.  C.  C.  163,  but  that  cross 
motions  should  be  made. 

Lord  Chancellor  [Thurlow].  A  party  to  an  award  cannot 
come  to  have  it  set  aside  upon  the  simple  ground  of  erroneous  judg- 
ment in  the  arbitrator ;  for  to  his  judgment  they  refer  their  disputes ; 
and  that  would  be  a  ground  for  setting  aside  every  award.  In  order 
to  induce  the  Court  to  interfere  there  must  be  something  more ;  as 
corruption  in  the  arbitrator,  or  gross  mistake,  either  apparent  upon 
the  &ce  of  the  award,  or  to  be  made  out  by  evidence :  but  in  case 
of  mistake  it  must  be  made  out  to  the  satisfaction  of  the  arbitrator ; 
and  the  party  must  convince  him,'  that  his  judgment  was  influenced 
by  that  mistake  ;  and  that,  if  it  had  not  happened,  he  should  have 
made  a  different  award.  But  this  relates  only  to  a  general  reference 
to  arbitration  of  all  matters  in  dispute  between  the  parties.  Upon 
a  reference  to  an  arbitrator  to  inquire  into  facts,  &c.  the  reference 
is  to  him  in  the  character  of  a  Master ;  and  the  Court  is  to  draw 
the  conclusion ;  and  if  the  arbitrator  has  taken  upon  himself  to  do 
so,  the  Court  will  see,  that  he  has  drawn  a  right  conclusion  (1). 
Upon  a  general  reference  to  arbitration  of  all  matters  in  dispute 
between  the  parties  the  arbitrator  has  a  greater  latitude  than  the 
Court,  in  order  to  do  complete  justice  between  the  parties ;  for  in- 

254 ;  Bwum  v.  Maihei,  5  N.  H.  229;  /ay  v.  Sui^imn^  2  N.  H.  179.  But  see 
Peten  v.  PknXj  8  Mass.  399 ;  Ming  v.  Munaon^  6  Conn.  69a  In  New  York 
and  Pennsylvania  the  rule  has  been  uniform,  both  as  to  submission  by  bond  and 
rule  of  Court.  Strong  v.  Fhrgutonj  14  Johns.  161 ;  Hewitt  v.  Furman^  16  Ser^. 
&  R.  135.  Referees  appointed  under  a  rule  of  Court  have  univeisally  been  held 
to  have  jurisdiction  on  tne  subject  of  costs.  Roe  v.  Doe,  2  T.  R.  644 ;  MUon  v. 
Andnw8y  2  Mass.  164.  Referees  may  admit  evidence  which  would  not  be  admis- 
sible in  a  Court  of  law,  if  they  think  proper  to  decide  upon  what  they  deem  equi- 
table principles,  instead  of  being  ^vemed  bv  strict  rules  of  law.  Chtdey  v. 
Chtslaff  8  N.  Hamp.  327.  Where  it  manifestly  appears  by  the  submission,  that 
the  parties  intended  to  leave  the  whole  matter,  law  and  fact,  to  the  decision  of 
the  arbitrators,  the  award  is  conclusive,  although  they  should  have  mistaken  the 
law,  unless  the  award  refers  the  point  to  the  consideration  of  the  Court  Jones  v. 
Boston  Mill  Comrcrfibn,  6  Pick.  148.  See  2  Stoiy,  Eq.  Juris.  §  1454-^,  and 
cases  collected ;  Kteine  v.  CatorOj  2  GalL  71. 

(1)  In  MOipm  v.  ZKdfc,  March,  179^  sitting  after  Hilary  Term,  the  Lord 
Chancellor  said,  that  upon  a  reference  of  this  kmd  exceptions  may  with  leave  of 
the  Court  be  taken  to  the  award ;  and  if  Uie  exceptions  are  allowed,  the  Court 
will  refer  it  to  a  Master ;  but  will  not  refer  it  back  to  the  arbitrator  without  con- 
sent See  farther  upon  Awards,  anity  226.  Price  v.  WWamSy  365 ;  potiy  Lord 
Lonsdale  v.  LitUedaUj  vol.  ii.  451,  and  the  notes ;  Emery  v.  ffasty  v.  846;  Ching 
^ V.  Ching,  vi.  282;  Woodw.  Griffith,  1  Swanst  4a 

VOL.  I.  AA 
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stance,  he  may  relieve  against  a  right,  which  bears  hard  upon  (Hie 
party ;  but  which,  having  been  acquired  legally,  and  without  fraud, 
could  not  be  resisted  in  a  Court  of  Justice ;  as  in  the  case  of  Per- 
kins  V.  Okeins  before  me  last  Term.  That  was  the  omunon  case 
of  a  bill  for  specific  performance  of  an  agreement  to  take  a  public 
house,  which  turned  out  to  be  a  very  improvident  bargain  for  the 
Defendant ;  who  had  entered  into  it  incautiously :  yet,  as  he  could 
not  affect  it  with  fraud,  the  Court  held,  that  the  common  relief 
of  a  specific  performance  could  not  be  refused.  But,  as  from  the 
evidence,  though  it  did  not  come  up  to  fraud,  the  case  appeared 

not  to  be  fiivorable  for  the  Plaintiff,  the  Court  recommend- 
[*371]     ed  a  compromise;  which  accordingly  *took  place;  and 

the  Defendant  was  let  off  upon  paying  a  sum  of  money. 
If  that  case  had  been  before  an  arbitrator,  he  might  have  let  off  the 
Defendant  upon  paying  a  sum,  less  than  the  Plaintiff  insisted  on ; 
and  the  award  could  never  have  been  set  aside  upon  that  account 

1.  This  case  is  also  reported  in  3  Brown,  350. 

fL  See  ofife,  the  note  to  Prux  v.  fFiUiam,  1  V.  365,  as  to  the  authority  of  aibi- 
trators,  and  the  cases  in  which  an  appeal  from  that  ^domestic  forum"  to  the 
Court  is  allowed. 

j3.  The  principal  case  is  an  anthority,  that,  where  a  matter  is  refenred  to  an  ar- 
bitrator solely  to  inquirt  into  &ctB,  or  do  other  merely  ministerial  acts,  the  Court 
reserves  to  iteelf  the  right  of  drawing  the  conclusion :  and  this  distinction  his 
been  taken ; — where  a  matter  has  been  referred  to  arbitrators,  by  a  decree  or  or- 
der, merely  ad  computandumj  an  exception  wiU  lie  to  the  award,  as  it  would  to  a 
roaster's  report;  the  referee  being  substituted  in  the  place  of  the  master;  but,  if 
the  reference  be  a  general  one,  of  all  matters  in  difference^  an  ezcepftion  will 
not  lie ;  Woodhridgt  v.  HiUon,  2  Dick,  640 ;  for,  in  the  latter  case,  there  is  no  an- 
alogy between  proceedings  before  the  master  and  those* before  the  aibitraton; 
the  master  never  does  more  than  collect  the  facts,  and  prepare  them  for  the  Court, 
which  Lb  really  the  judee ;  but  the  art)itrator  is,  in  the  case  last  put,  the  sole  judge; 
the  Court  has  devested  itself  of  all  judgment  upon  the  facts :  IM  v.  Garttidef  3 
Cox,  368.    Dicky.  MHUganj  2  Yea.  Jun.  ^4. 

4.  If  arbitrators  refuse  a  hearing  to  evidence,  or  suggestions  offered  as  to  any 
material  point,  a  Court  of  Equitr  will  set  aside  the  iniole  award ;  SpdHgwt  v. 
Carpenter,  3  P.  Wms.  362 ;  and  both  at  Law  and  in  Equity,  if  the  arbitrators  de- 
clined to  hear  evidence  of  the  contents  of  a  letter,  proved  to  be  lost,  that  would 
be  good  objection  to  an  application  to  carry  the  award  into  execution.  An^rdon 
v.  Deary,  18  Yes.  449.  On  the  other  hand,  if  arbitrators  allow  themselves  to  be 
surprised  into  the  admission  of  evidence  irregularly,  although  the  award  might 
have  done  perfect  justice,  yet,  upon  general  principles,  it  cannot  be  suppoited. 
fFalker  v.  Frohithar,  6  Yes.  72 ;  BediiM^  v.  SoMm,  4  Price,  236.  Nor  should 
an  arbitrator  take  instructions  from,  or  talk  on  the  subject  of  the  award  with,  one 
party,  in  the  absence  of  the  other.  FdherHon/t  v.  Cooper,  9  Yes.  69.  And,  if 
two  arbitrators  out  of  three  meet  by  themselves,  excluding  the  third,  or  not  giving 
him  notice ;  if  tiiey  receive  evidence,  or  hear  discussions  without  him;  the  pro- 
ceeding is  irregular.  Goodman  v.  Sayers,  2  Jac.  &  Walk.  261 ;  Burton  v.  En»^ 
2  Yem.  514.  An  award,  however,  may  be  good,  it  seems,  though  evidence  on 
one  side  only  has  been  heard ;  thus,  in  Story  and  ReynMs  case,  in  B.  R.  Mich. 
T.  4  Geo.  II.  it  appears  from  Mr.  Forrester's  m s.  that  ^  the  Court  was  moved  to  set 
aside  an  award  made  by  Sir  Wm.  Elwell,  because  the  witness  of  one  of  the  par- 
ties expressly  refused  to  attend  without  process  compelling  him,  and  the  arbitra- 
tor notwithstonding  proceeded,  and  heard  the  witnesses  but  of  one  side,  and  made 
an  award,  and  so  proceeded  ex  parte.  The  Court  (aaUcd,  Raymond,  L>  C.  J- 
Page,  Probyn,  and  Lee)  refused  to  set  it  aside :  for  it  is  in  the  power  of  that  party 
who  thinks  the  award  will  go  against  him  to  keep  off  his  witneeses,  and  so,  upon 
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such  raggestioDB,  all  awuds  would  be  defeated.  The  atatnte  of  9  and  10  W.  3, 
ch.  15,  aaya,  that  awards  may  be  set  aaide  for  iniabehaTior  in  the  arbitrator;  but 
here  was  no  niisbehavior,  for  he  could  not  compel  the  witnesses  to  appear."  And 
see,  ;N»e,  note  6,  to  JMOcfteS  V.  ^omv,  2  V.  129. 

5.  Courts,  both  of  Law,  (Riehardmm  v.  Abiine,  3  Bam.  &  Aid.  240;  Kent  v. 
£btofr,  3  East,  20)  and  of  Equity,  ( Fotir^  v.  fTotter,  9  Yes.  365,|  will  inteipoee, 
where  an  award  has  been  made  under  a  mistake ;  provided  there  oe  clear  and  dis- 
tinct evidence  of  mistake;  and  of  the  precise  nature  of  such  mistake;  as  to 
which,  however.  Lord  Thurlow  insisted  on  having  the  tjpdaviU  of  the  arbitrators 
themselves:  Andermm  v.  Dcaraf,  18  Yes.  449:  but  this  should  seem  to  be  hardlv 
necessan^  when  the  mistake  can,  by  oUier  means,  be  unequivocally  established. 
KaU  V.  EUtobj  vbri  wpra. 

6.  In  the  latter  part  of  Mr.  Yesey's  marginal  note  to  the  principal  case,  there 
is  evidently  an  ovezsifht:  it  certainly  was  not  intended  to  be  stated,  that  the 
proper  mode  of  inmeaMng  an  award  is,  by  cross  motions  to  set  aside  and  wt^rm 
It  This  part  of  tne  case  will,  peihaps,  be  best  understood  from  Mr.  Brown's  re- 
port: according  to  which,  Lord  Thurlow  said,  it  was  impossible  to  impeach  the 
award  in  the  way  it  was  attempted ;  namehr.  by  cross  motion :  in  which  opinion 
his  Lordship  followed  the  determinatioxis  of  nis  predecessors,  the  lords  Bathurat 
and  Hardwicke.  Smyttor  v.  LUe^  2  Dick,  475.  Chiad  v.  Lequemt^  2  Yes.  Sen. 
317.  And  see  also  Morgan  v.  MMary  2  Yes.  Jun.  22.  The  proper  course,  as  to 
the  other  motion,  to  have  the  award  enforeed,  was  held  to  be,  m  toe  first  instance, 
an  application,  (after  servinc^  personal  notice,)  that  the  party  might  sUmd  commiHed 
for  non-performance;  and  then,  after  service  of  a  writ  of  execution  of  that  order, 
to  make  another  motion  for  an  attachment,  serving  personal  notice  of  that  motion 
also :  see  note  1,  to  CarkUm  v.  SmUh^  14  Y.  180.  In  the  Court  of  Exchequer,  the 
practice  in  such  cases  is  somewhat  different;  there,  the  rule  is,  to  move  for  a 
rule  to  show  cause  first;  and  then  for  an  attachment  Kmgv.  Price,  1  Price, 
341 ;  Q^MLv.  OiffMf  Foireaes  Exch.  Rep.  80. 
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NABOB  OF  THE  CARNATIC  v.  EAST  INDIA  COMPANY. 
[1791,  JuLT  11, 23. ...  a  C  3  Bbo.  C.  C.  298.] 

Bill  by  Mboh  of  (ht  Carnatic  v.  East  Jbidia  Con^paimf  for  discovery  and  account 
of  rents  and  profits  of  his  territories  while  in  their  possession  as  security  for 
debt,  and  for  the  balance,  submitting  to  pay  it  if  afainst  him.  Plea,  that  bj 
divers  charters,  &c.  and  statutes  confirming  them  Defendants  have  sole  piin- 
lege  of  trading  to  India,  and  a  right  to  send  men,  ships,  &c.  and  to  commisuon 
officers  to  continue  or  make  peace  and  war,  &c.  for  their  advantage,  with  any 
natives  not  Christians :  that  Plaintiff  is  a  native  sovereign  not  a  ChnBtian:  tw 
all  the  transactions  in  the  bill  passed  between  him  as  such  sovereign  and 
Defendants  in  exercise  of  their  privileges ;  and  related  to  matters  transact^ 
between  them  with  regard  to  peace  ana  war,  and  security  and  defence  (^  their 
respective  possessions ;  and  merefore  are  not  cognizable  in  this  or  any  muni- 
cipal C>ourt  Plea  over-ruled :  and,  having  been  once  amended,  fiuther  time 
refused :  and  Defendants  compeUed  to  answer  immediately. 

Plea  to  jurisdiction  must  show  another.  Plea  to  jurisdiction  of  all  Cooits  absurd, 
because  the  same  as  plea  in  bar.  (a) 

Amendments  moved  ought  properly  to  be  stated,  [p.  388.] 

East  India  Company  have  neither  an  independent  nor  delegated  sovereign^ ;  but 
are  mere  subjects,  [p.  390.] 

Prize  causes  determined  in  municipal  Courts  not  by  consent  of  nations ;  for  it  is 
just  cause  of  war,  if  their  decisions  are  not  agreed  to,  [p.  391.] 

Statutes  of  prize  do  not  extend  the  Admiralty  jurisdiction  beyond  its  natuivl 
extent,  [n.  991.\ 

Acts  done  Dv  subjects  under  powers  given  by  the  country  bind  the  country ;  as 
signing  of  plenipotentiary  m  its  own  nature ;  though  that  is  not  now  mlde^ 
stood  to  bind  till  ratification,  [p.  392.] 

Court  not  bound  to  take  notice  in  particular  privileges  under  charters,  confimied 
by  ^vate  statutes,  notwithstanding  4  clause  declaring  them  public  acts, 

Plea  must  tender  issuable  matter,  [p.  393.] 

The  bill  stated,  that  the  Plaintiff  being  indebted,  or  alleged  by 
the  Defendants  to  be  indebted,  to  them,  an  agreement  took  place  in 
1781  between  the  Plaintiff  and  Lord  Macartney  the  Governor  and 

(a)  The  right  of  a  foreign  sovereign  to  sue  in  equity,  as  well  as  at  law,  has  been 
recognized  by  the  hi^est  Court  iif  £ngland.  HaUd  v.  King  ofi^painj  1  Dow  k 
Clark,  169;  5L  C.  2  Bligh,  N.  S.  31.  Under  the  Constitution  of  the  United 
States,  one  of  the  States  of  the  Union  may  appear  as  a  plaintiff  before  the  Su- 
preme Court  Governor  of  Georgia  v.  Mmkmgo^  1  Peters ;  a  C.  R.  110.  Umr 
ted  SUUesY.  Peters,  5  Cnnch,  115;  (Imted  States  y.  Blight,  2  Hnh,  Law  Jomni, 
197;  (Mom  v.  Uniied  States  Bank,  9  Wheat  857;  iMUed  States  v.  PercftesHm, 
7  Peters,  51.  Even  where  another  State  is  a  defendant  Stride  of  J^ew  Yoik  v. 
StaU  of  Omnidicut,  4  DalL  1 ;  New  Jersey  v.  Ahr  York,  5  Peters,  284;  l^ode 
iaandy.MassadiMsetU,13  Peters, 23;  &  C.  14  Peters,  210.  See  3 l^tofy, Coo- 
stitution  of  U.  S.  §  1675-^  It  is  considered  as  one  of  the  attributes  d  sore- 
leignty,  not  to  be  Uable,  except  by  consent,  to  the  suit  of  a  tubjed.  See  Pufien- 
don.  Law  of  Nature  and  Nations,  b.  8,  ch.  10.  This  doctrine  is  found  in  other 
writers  on  the  law  of  nations,  and  is  strenuously  supported  by  Locke,  Locke  on 
Government,  pt  2,  §295.  See  Vattel,  E  a  ch.  4,  §49, 50;  1  Black.  Com.  24a 
The  Congress  of  the  U.  States  have  never  exercised  their  power,  under  the  Con* 
stitution,  of  authoriadng,  by  a  general  law,  suits  against  the  U.  States,  though  these 
have  been  allowed  in  special  cases.    13  Amer.  Jurist,  34-^. 

The  present  case  furnishes  a  ground,  not  for  a  plea,  but  for  a  demuner  to  the 
jurisdiction,  as  the  subject  was  not  cognizable  by  any  municipal  court  of  justice. 
See  Story,  Eq.  Plead.  §  467—71,  and  cases  cited.  A  treaty  between  two  sove- 
reigns would  be  held  not  to  be,  generally,  the  subject  of  any  private  municipal 
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the  Council  of  Fort  St.  Geoi^ge  acting  for  the  Defendants,  by  which 
the  Plaintiff  assigned  as  a  security  for  the  demand  of  the  Defen- 
dants certain  districts  of  the  Camatic,  the  revenues  of  which  the 
Governor  and  Council  were  to  receive  and  account  for :  und^r  this 
agreement  they  were  in  possession,  and  received  the  revenues  till 
1785,  when  by  another  agreement  the  Plaintiff  was  restored  to  the 
possessicMi  of  his  territories  and  the  receipt  of  the  revenue ;  and  he 
agreed  to  pay  his  jHroportion  of  the  current  chaiges  to  be  finally 
settled  by  a  future  treaty,  which  took  place  in  1787,  and  that  till 
such  prop<Mtion  could  be  ascertained,  it  should  be  considered  at  four 
lacks  of  pagodas  a  year :  he  also  agreed  to  pay  twelve  lacks  of  pa- 
godas annually  upon  account  of  the  debt  due  to  the  Company  and 
to  private  creditors,  till  it  should  be  discharged,  and  another  sum  for 
other  occasions.  The  bill  having  stated  these  facts,  charged  that 
the  Defendants  had  received  more,  than  their  demand  could  amount 
to,  and  that  upon  a  fair  account  a  considerable  balance  would  ap- 
pear in  &vor  of  the  Plaintiff,  and  praying  a  discovery  and  account ; 
and  that  if  a  balance  appeared  in  his  &vor,  it  might  be  paid  to  him, 
submitting  to  pay  the  balance  to  the  Defendants,  if  any  should  be 
found  due  to  Uiem. 

The  Defendants  pleaded,  that  by  divers  charters,  letters  patent, 
deeds,  and  acts  of  Parliament  confirming  the  same,  these  Defend- 
ants have  given,  granted,  and  confirmed  to  them  with 
*  other  privfleges  the  sole  privilege  of  trading  to  the  East  [*372] 
Indies  between,  &c.  (describing  the  limits) :  and  by  the 
same  charters,  &c.  they  have  given,  &c.  to  them  free  liberty  to 
send  ships  of  war,  men,  and  ammunition  to  any  of  their  factories  for 
their  security  and  defence,  and  to  choose  officers ;  and  give  them 
power  under  their  oxnmon  seal  to  continue  or  make  peace  or  war 
with  any  of  the  natives  not  being  Christians,  as  should  be  most  for 
their  advantage ;  and  to  recompense  themselves  upon  the  goods  of 
the  natives,  by  whom  any  damage  or  interruption  of  their  trade 
should  be  sustained :  that  the  Defendants  have  by  the  exercise  of 
the  liberties  bef(»e  mentioned  acquired  large  territ(»ial  possessions 
within  the  limits  of  their  trade,  particularly  in  the  Camatic  and  Coro- 
mandel,  in  defence  of  which  and  of  their  trade  they  have  before  and 
ever  since  the  time  of  their  transactions  with  the  Plaintiff  maintained, 
and  still  continue  to  maintain,  a  large  military  force ;  that  the  Plain- 
tiff is  a  sovereign  prince  within  the  places  of  their  trade,  not  a  Chris- 
tian, and  holds  and  enjoys  several  luge  territorial  possessions  within 
such  places,  particularly  in  the  Camatic :  that  the  agreements  stated, 
and  die  transactions  mentioned  in  the  bill  were  transacted  by  these 

jurisdiction  of  the  coortB  of  either,  as  it  iDvolves  the  political  relations  between 
the  two  countries,  and  is,  therefore,  properly  a  matter  of  state.  Ibid.  Foster  v. 
JVHZMm,  2  Peters,  2J6.  But  this  proposition  must  be  received  with  certain  limita- 
tions. Ibid.  U.  StaUs  v.  Peggy,  1  Cranch,  103 ;  U.  I&atesv.  Penheman,  7  Petera, 
51;  TkeDiana,  6  Rob.  60 ;  3%«  Ctoiofte,  5  Rob.  903$  The  Eknora  WUhdmir 
no,  6  Rob. 

One  of  the  pleadings  of  Cicero  was  in  behalf  of  a  foreign  kmg,|»io  rtgt  D^o~ 
iaro. 
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Defendants^  acting  under  and  in  exerdse  of  the  liberties  and  priTi- 
leges  so  given  to  them,  and  the  Plaintiff,  as  such  prince  as  afbr^aid ; 
and  that  all  the  deaUngs  and  transactions  mentioned  in  the  bill 
relate  to  matters  transacted  between  them  with  regard  to  peace  and 
war,  and  the  security  and  defence  of  the  territorud  possesacxis  be- 
longing to  them  respectively.  The  plea  then  averred  these  facts  to 
be  true ;  and  insisted,  that  these  dealings  and  transactions  being  so 
made  and  entered  into  are  not  cognizable  in  this  Court  or  any  mu- 
nicipal Court  of  Justice. 

Attorney  General  [Sir  A.  Macdcnald]y  SoUdtor  General  [Sir  JbAii 
Scott]  f  Mr.  Mansfieldy  Mr.  Rousy  and  Mr.  Stratford^  for  the  plea. 
The  question  intended  to  be  submitted  to  the  Court  is,  whether 
botli  parties  being  sovereign  independent  powers  their  contests  can 
be  made  the  subject  of  dispute  here.  Their  treaties  cannot  be  a. 
subject  for  the  municipal  jurisdiction  of  any  Court  in  the  country  of 
either  of  the  contracting  parties.  These  agreements  relate  to  peace 
and  war ;  and  the  power  of  making  peace  and  war  is  particularly 
delegated  to  them.  The  power,  which  the  Company  exercise  upon 
these  occasions,  is  in  fact  that  of  the  state ;  for  the  King  can  by  act 
of  Parliament  communicate  to  them  his  power  of  making 
[*  373]  *  war  and  peace ;  and  has  done  so  under  certain  restrict 
ti<ms ;  namely,  to  extend  only  to  the  native  princes  of  the 
country,  and  to  have  the  concurrence  of  the  supreme  power.  The 
sovereignty  is  expressly  reserved  to  the  Crown ;  then  the  prerogative 
of  making  war  and  peace  could  not  belong  to  them,  if  not  delated 
to  them,  which  it  has  been  always  from  the  time  of  Charles  II.  down 
to  the  last  act.  The  character,  in  which  they  may  make  reprisals) 
is  just  like  the  commissions  to  commanders  of  sea  and  land  forces; 
it  is  not  the  act  of  the  individual,  but  of  the  country.  If  their 
power  is  to  be  referred  to  the  state  itself,  and  when  war  is  made  in 
India  in  pursuance  of  their  charter,  it  is  not  the  war  of  the  Com- 
pany, but  of  the  state,  there  is  no  doubt,  that  they  are  a  sovereign 
power,  as  the  other  contracting  party  is  clearly.  By  the  treaties  of 
1768  and  1769  between  this  country  and  those  then  at  war  with  it 
the  Plaintiff  is  treated  as  a  sovereign  power. 

The  next  consideration  is,  whether  the  sabject-matter  of  those  two 
treaties  in  1781  and  1785  can  be  referred  to  the  prerogative  of 
making  war  and  peace.  It  was  necessary  and  proper  for  the  parties 
to  enter  into  a  treaty  for  their  mutual  defence.  The  payments  to 
be  made  by  the  Nabob  from  time  to  time  fell  into  arrear.  But 
these  were  not  the  only  treaties  between  them.  This  Court  cannot 
regulate  the  nature  of  the  connexion  between  them,  as  if  it  was  an 
agreement  between  man  and  man.  If  any  of  the  stipulations  were 
broken,  how  could  this  Court  enforce  the  execution  ?  The  Plaintiff 
agreed,  that  if  the  persons  appointed  to  cpllect  the  revenue  should 
be  deficient  in  their  duty,  he  would  dismiss  them  and  appoint  others : 
suppose  the  &ct  of  their  deficiency  and  his  refiisal  to  change  them 
proved ;  how  could  your  Lordship  appoint  a  receiver  ?  If  the  Court 
cannot  do  justice  as  to  one  party,  that  is  a  strong  ground  for  saying, 
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it  cannot  be  a  suit  here.  By  the  last  act  24  Geo.  III.  c.  25,  no  act 
of  government  can  be  done  by  the  Company  unless  approved  by 
Commissioners  of  this  country.  By  sections  13  and  15  of  that  act 
the  Board  of  Control  are  authorized  to  send  out  secret  orders,  to 
wljich  the  government  in  India  are  bound  by  the  act  to  pay  faithful 
obedience.  Upon  that  act  it  is  possible,  that  a  case  may  arise,  of 
which  the  Court  ought  to  take  notice,  but  which  could  not  be  stated 
upon  the  record.  Suppose  the  Board  who  are  to  direct 
all  their  operations,  had  sent  out  secret  orders  not  •to  [•374] 
account  to  the  Plaintiff:  they  are  bound  by  those  positive 
orders  in  the  act  of  Parliament  against  the  prayer  of  the  bill :  and 
to  disclose  that  would  be  disclosing  the  orders,  which  the  legislature 
has  said  shall  be  secret.  This  Court  then  might  then  repeal  the  act 
merely  by  holding  jurisdiction ;  for  the  Defendants  cannot  state  the 
cause  of  their  non-compliance,  as  that  would  reveal  the  orders,  the 
secrecy  of  which  the  legislature  has  enacted ;  or  the  Court  might  be 
decreeing  contrary  to  those  orders  upon  fects  partially  disclosed. 
That  is  another  strong  reason.  Questions  of  sovereignty  must  con- 
tinually arise  between  these  parties.  The  acts  of  Parliament  giving 
them  these  powers  are  from  the  time  of  Charles  11.  to  the  last  charter. 
In  1677  they  were  authorized  to  raise  forces,  exercise  martial  law^ 
to  choose  officers,  who  were  to  follow  the  directions  of  the  Com- 
pany, to  make  peace  and  war,  and  to  coin  money.  The  same 
powers  were  given,  when  they  acquired  Bombay,  in  nearly  the  same 
terms  and  exactly  to  the  same  effect  That  was  in  1727 ;  when 
they  were  empowered  to  appoint  officers,  to  raise  forces,  and  such 
officers  were  empowered  to  make  reprisals,  &c.  By  letters  patent 
in  1750  they  were  empowered  to  raise  and  maintain  troops,  and  to 
make  war  with  any  princes  not  being  Christians.  By  a  subsequent 
charter  1758,  31st  Geo.  II.  it  was  found  expedient  to  give  them  a 
farther  participation  of  the  prerogative  by  giving  to  them  a  propor- 
tion of  the  booty  taken  in  war  in  some  circumstances,  and  the  whole 
in  others.  By  the  13th  of  the  present  King,  c.  63,  s.  9,  all  civil  and 
military  government  in  India  is  put  under  a  Governor  General  and 
Council;  and  war  and  peace  must  have  the  approbation  of  the 
supreme  government.  The  acts  of  Parliament  confirm  the  charters, 
and  make  them  part  of  those  acts.  The  question  upon  the  plea  is, 
whether,  supposing  the  matter  of  it  true,  the  Court  can  give  the 
Plaintiff  relief,  or  a  discovery  to  enable  him  to  ask  for  relief.  If  the 
whole  of  the  instruments  represented  as  agreements  had  been  stated 
in  the  bill,  the  Defendants  would  have  demurred.  Where  the 
Plaintiff  states  his  demand  in  1785,  it  is  spoken  of  as  a  demand  to 
be  finally  settled  by  treaty  between  them ;  and  I  believe  they  fore- 
bore  to  state  the  existing  contracts  upon  the  bill,  because  if  they 
were  stated,  they  would  appear  to  be  treaties.  I  do  not  object  to 
his  suing  here,  because  he  is  out  of  the  jurisdiction  of  the  Court,  as 
he  has  made  that  offer,  with  which  the  Court  can  make  him  comply, 
and  give  security  to  the  Defendants :  but  still  his  case  is  very  differ- 
ent frcHn  that  of  a  common  stranger  happening  to  be  out  of  the 
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jurisdiction  of  the  Court:  for  that  security  would  not  dischaige 
the  personal  obligation  to  make  good  the  exigency  of  the  de- 
cree; and  if  a  common  Plaintiff  in  those  circumstances  should 
come  here  without  executing  it,  your  Lordship  would  send  him 
to  the  Fleet,  or  otherwise  exercise  your  power  to  make  him 
execute  all,  he  had  submitted  to  do.  But  if  this  person  was  to 
come  here,  the  Court  would  not  do  that ;  and  that  never  can  be  within 
the  jurisdiction  of  the  Court,  which  it  cannot  execute.  If  the  fiicU 
of  the  plea,  (which  are  averred  to  be  true)  are  a  bar  to  the  relief, 
as  the  discovery  is  sought  for  the  sake  of  the  relief,  it  will  be  good  as 
to  both.  If  this  country  owed  the  King  of  Spain  as  laige  a  sum  as 
the  amount  of  the  Manilla  ransom,  this  Court  would  not  upon  a  hill 
filed  against  any  party  in  this  kingdom  compel  that  party  to  make 
any  discovery.  The  Company  stand  in  this  situation  under  these 
instruments ;  that  by  lawful  means  they  have  del^ated  to  them  this 
portion  of  the  sovereignty  of  this  country ;  or  rather  those,  in  whom 
the  sovereign  power  of  this  country  resides,  have  authorized  them  to 
transact  for  that  power  as  it  could  for  itself  with  the  native  powers 
of  India :  and  as,  if  his  Majesty  had  entered  into  the  same  treaty 
with  the  Plaintiff,  this  Court  could  not  have  entertained  jurisdictioo 
in  that  case,  neither  can  it  in  this  for  the  same  reason ;  namely,  that 
the  matters,  transactions,  dealings,  and  instruments  stated  in  the  bill 
are  upon  behalf  of  the  sovereign  pbwer  of  this  country  entered  into 
and  transacted  by  those,  who  by  the  authority  of  the  sovereign 
power  of  this  country  have  a  right  to  exercise  that  power  on  behalf 
of  those,  who  gave  it,  and  whose  acts  therefore  are  not  to  be  con- 
sidered as  the  acts  of  individuals.  That  is  the  substance  of  the  plea. 
If  this  country  had  never  given  the  power  it  has,  it  would  have 
reserved  to  itself  the  power  of  treating  with  these  Prince^ ;  and  then 
no  municipal  Court  would  have  taken  cognizance  of  it :  neither  will 
they,  when  the  only,  essential  difference  is,  that  the  nation  has 
delegated  this  power  instead  of  itself  exercising  it.  It  is  impossible 
to  enforce  the  treaty  of  1781  here  as  the  treaty  with  France.  How 
could  the  Court  deal  with  the  Plaintiff?  He  was  to  aUow  the 
Governor  and  Council  to  name  renters :  could  your  Lordship  refer 
it  to  see,  who  should  be  renters  of  the  Plaintiff's  country  ?  Then 
his  orders  are  not  to  affect  the  revenue :  suppose  the  Defendants  say 

he  did,  how  could  the  CdaU  relieve  ? 
[*  376]         *  Lord  Chancellor  [Thurlow].    This  agreem^t  is  as 

good  supposing  neither  party  a  sovereign  power,  but  that  it 
was  a  case  between  private  persons. 

For  the  Plea.  I  state  these  particulars,  allowing  that  these  objec- 
tions might  be  made  between  these  individuals  in  the  same  case: 
but  I  mean  also  to  say,  this  impracticability  arises  from  the  character 
of  the  persons  and  the  nature  of  the  subject :  the  one  party  refiKr 
senting  this  nation,  the  other  the  nation  of  which  he  is  prince;  and 
that  the  subjects  of  dispute  between  them  are  those  of  nation  treating 
with  nation.  Looking  to  the  nature  of  the  property  and  the  impnc- 
ticability  arising  from  the  character  of  the  parties,  it  wouU  be  as 
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easy  to  satkiy  your  Lordship,  that  if  the  Court  of  France  had  agreed 
to  give  up  any  province  of  France  to  the  government  of  this  country 
upon  their  agreeing  to  account  for  the  rents  and  produce  of  any 
county  in  England,  this  Court  could  hold  jurisdiction  upon  the 
subject.  The  right  of  exerdsing  sovereign  power  has  been  given  to 
the  Defendants  from  the  earliest  of  their  charters^  recognized  in 
almost  every  act  of  Parliament,  and  restrained  by  spme  latter  acts, 
by  appointing  Commissioners  to  approve  their  exercise  of  those 
powers.  Those  do  not  affect  the  truth  of  the  plea ;  for  the  effect  of 
them  is  only  to  enable  Comnussioners  to  point  out  in  what  respect, 
they  shall  exercise  the  liberty  given  by  fonner  acts;  or  else  the 
Ccmpany  may  be  considered  as  exactly  in  tlie  same  situation  as 
ministers.  By  the  21st  Geo.  III.  they  are  directed  to  obey  the 
directions  of  the  Secretary  of  State,  as  far  as  relates  to  negotiation 
vnth  the  country  powers  of  India,  and  to  making  peace  and  war. 
Upon  the  face  of  that  act  it  appears,  that  the  Plaintiff  is  one  of  those 
powers.  But  the  24th  Geo.  III.  c.  25,  goes  farther ;  for  by  that 
even  the  government  of  these  very  territories,  and  all  matters  relative 
to  the  civil  and  miUtary  transactions,  are  vested  in  the  Crown,  and 
directed  to  be  exercised  by  Commissioners  named  by  the  Crown ; 
therefore  now  by  that  act  the  Company  stand  only  as  a  name,  in 
which  the  Crown  exercises  those  powers ;  and  the  whole  subject- 
matter  of  the  plea  is  in  the  executive  government,  who  exercise  it  in 
their  name.  The  Court  must  take  notice,  that  the  directions,  which 
the  Governor  and  Council  may  receive  under  that  act,  may  be  of 
such  a  nature,  as  if  stated  upon  the  record  might  prevent 
this  Court  from  interfering  *at  all,  because  tins  Court  is  [*377] 
bound  by  the  general  law,  and  yet  it  cannot  be  shown  to 
the  Court.  The  Company  under  the  last  acts  retain  the  powers 
delegated  to  them  before,  subject  only  to  such  restrictions,  as  the 
new  body  interposed  should  nmke  the  exercise  of  their  former  privi- 
l^es  subject  to. 

Lord  Uhancbllor.  Your  argument  applies  to  this  case :  suppose 
the  Nabob  as  a  sovereign,  to  whom  the  Company  were  indebted ; 
and  a  war  had  arisen  between  them,  which  put  an  end  to  the  previ- 
ous obligation ;  and  that  they  had  pleaded  that,  and  that  it  was 
lawfully  commenced,  and  therefra'e  he  had  no  competent  demand 
against  them ;  or  suppose  that  demand  had  been  discharged  by  a 
treaty  of  peace ;  with  regard  to  that  your  argument  would  apply. 
But  how  does  the  plea  bring  that  forward  ?  The  difficulty  with  me 
is  to  get  to  that  point.  Whether  this  Court  would  interpose  upon 
a  right  of  war  and  peace  upon  the  jfis  gentium^  is  a  question,  which 
may  deserve  great  consideration  (1).  I  think,  the  Company  being 
merchants  and  sovereigns  at  the  same  time  may  cover  every  thing 
they  do  by  pleas  of  tins  large  nature ;  for  except  that  they  plead, 
that  the  Plaintiff  is  a  sovereign,  I  do  not  see,  that  they  plead  closer, 
than  if  it  was  a  case  of  a  simple  loan :  nor  do  I  understand  the 

(1)  Po9i,  Barda^  Y.  Rimdly  voL  iu.  4d4;  Bolder  v.  Ixfrd  HunHngfiid,  zL383. 
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words  "  lektiTe  to  peace  and  war."  They  haye  not  qualified  th^ 
poaseflsimis  to  be  royal,  nor  aooompanied  with  any  dominion  of  anj 
kind.  I  must  hdd  tbrir  poaocaoion  under  him  to  be  the  possession 
of  his  tenant*  They  must  show  me  by  the  acts  of  Pariiament,  that 
their  territorial  possenons  are  qualified  as  a  realm.  They  do  not 
under  the  acts  qualify  them  as  a  reafan  seormi.  But  I  do  not  tell 
you,  that  a  case  upon  the  /us  getUimm  might  not  be  stated,  that  per- 
haps it  would  be  impossiUe  for  this  Court  to  come  at ;  I  only  want 
to  bring  it  to  the  point. 

Far  the  Plea.  If  it  was  a  case  of  a  ample  loan  of  money 
between  these  parties,  it  could  not  be  made  the  subject  of  civil  juris- 
dictioo,  from  the  consequences  it  would  draw  with  it.  Any  trans- 
actions between  them  must  be  decided  by  another  rule.  The  final 
treaty  in  1787  was  attended  with  all  the  formalities  of  a  treaty 
between  two  soyereign  powers.  The  Defendants  not  being  actual 
soyereigns  caimot  state  themseWes  so:  but  they  state,  that  so  maeh 

of  the  power  of  this  country  is  del^ated  to  them,  as 
[*378]     *  makes  them  sofiu-a  sovereign  power.    The  power  of 

war  and  peace  includes  every  power,  that  can  have  phoe 
between  nations.  No  law  but  the  law  of  nations  can  take  place 
between  sovereign  powers.  The  Nabob  and  the  Company  have 
agreed  to  employ  a  certain  prop<Mrtion  of  their  revenues  for  their 
mutual  support  Suppose,  while  this  suit  was  depending,  he  was 
entering  into  negotiations  with  th^  enemies,  and  intended  to 
«nploy  their  money,  if  paid  to  him,  against  them :  your  LcMrdship 
could  not  take  notice  of  that :  but  between  nation  and  nation  it 
would  be  a  very  good  answer  to  the  demand,  that  it  would  strengthen 
the  hand  to  be  immediately  raised  against  the  nation  making  the 
payment.  Suppose  a  balance  appears  in  his  fitvor  to  the  amount  of 
100,000{.  but  that  the  Defendants  know,  that  he  has  committed 
devastations  to  that  amount :  it  would  be  an  odd  inquiry  for  a  Mas- 
ter to  enter  into  in  order  to  set  off  that:  but  by  the  law  of  nations 
it  would  be  very  proper.  This  Courts  acts  th  personam.  A  suit 
between  sovereigns  is  perfectly  new.  There  is  no  instance  of  it  in 
the  books  except  one  in  Roll,  where  the  King  of  Spain  is  said  to 
have  brought  an  action  here  against  some  people,  who  cut  logwood 
in  his  dominions.  But  if  sovereigns  have  ever  been  suitors  in  the 
Courts  of  this  kingdom,  it  has  only  been  as  to  private  rights,  which 
are  connected  with  the  internal  government  of  the  state,  and  there- 
fcnre  subject  to  the  municipal  law.  It  is  impossible  to  say,  this  is 
the  subject  of  municipal  law,  without  allowing  that  any  sovereign 
may  maintain  an  action  upon  the  case  against  an  ambassador  for 
deceit  and  practice  in  negotiating  a  public  treaty.  The  rules  of 
decision  in  the  law  of  nations  are  very  different  firom  those  of  the 
municipal  law  of  this  county.  Good  faith  is  the  foundation  of  the 
latter,  as  it  ought  to  be  of  the  former :  but  in  the  law  of  nations 
solus  regni  is  the  first  rule.  All  force,  circumvention,  and  stratagem 
avoid  compacts  between  individuals,  not  between  states;  because 
in  the  former  case  there  is  a  superior  authority,  which  can  do  justice 
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between  the  partieB ;  in  the  latter  the  uUkna  ratio  regum  is  the  only 
way  of  settling  it,  if  it  cannot  be  done  by  negotiation. 

Lord  Chancxllor  [Thublow].  You  do  not  mean^  that  the 
Dutch  East  India  Company,  if  they  were  to  apply  here,  would  be 
stopped  in  this  way. 

*  Far  the  ptea.  Yes,  if  they  were  acting  as  allies  of  the  [*  379] 
country  powers ;  for  then  it  would  be  subject  to  the  law 
of  nations.  It  appears  in  the  charter  of  Geo.  II.  1758,  that  the 
CiHnpany  may  have  enemies  distinct  from  the  enemies  of  this  coun- 
try. In  the  war  with  Tippoo  Saib  the  Company  cannot  be  consid- 
ered as  the  agent  of  this  country ;  for  the  essential  character  of  an 
agent  is,  that  he  is  to  be  call^  to  account;  that  is  not  the  case 
bete ;  nor  is  that  war  considered  as  the  war  of  this  country.  The 
Dutch  memorial,  presented  to  the  Crown  in  1763,  complained  of 
the  conduct  of  the  East  India  Company  to  the  Crown,  not  as  having 
any  compulsory  power  over  them,  but  represented  it  to  the  Crown 
as  a  mediator,  and  certainly  one  very  powerful ;  as  the  Company 
stood  not  only  in  the  situation  of  a  sovereign  power  in  the  East  In- 
dies, but  also  in  that  of  subjects  in  this  country.  It  does  not  ap- 
pear, that  government  interfered  farther  than  by  sending  it  to  the 
Company  with  directions  for  them  to  answer  it.  They  were  treated 
as  a  sovereign  power  by  that  memorial,  and  by  the  answer  to  it, 
which  was  drawn  up  by  a  very  great  lawyer.  It  does  not  appear, 
that  any  thing  fiuther  was  done.  The  Company  are  subject  to  the 
government  of  this  country  in  a  different  character  from  that,  which 
they  support  in  India.  If  the  Court  cannot  do  equal  justice,  it  will 
not  hold  jurisdiction.  But  it  could  not  enforce  a  decree  even  against 
the  Company  with  any  effect  Suppose  an  account  decreed :  and 
upon  Beurther  directions  it  appears,  they  have  been  paid  the  whole ; 
and  therefore  he  has  a  right  to  a  reconveyance :  how  can  that  be 
effected  ?  As  they  are  a  body,  how^  can  they  be  axnmitted  ?  Or 
if  they  can  be  committed,  what  effect  will  tluit  have  for  the  Plain- 
tiff? Or  suppose  they  did  reconvey;  they  might  immediately  de- 
clare war  against  him,  and  take  it  back  again. 

Mr.  Mitfordf  Mr.  Jbutruther  (a),  Mr.  AdoMy  and  Mr.  Fanblanquey 
for  Plaintiff.  As  there  is  no  demurrer,  the  bill  must  be  taken  to  be 
true  ;  and  I  can  only  argue,  as  to  what  I  find  upon  the  plea,  con- 
nected with  what  is  contained  in  the  bill.  A  plea  is  a  special  de- 
fence demanding  judgment  upon  particular  circumstances  in  this 
way ;  whether  upon  such  circumstances  stated  in  the  plea,  and  not 
in  the  bill,  combined  with  the  circumstances  in  the  bill,  the 
Court  can  see  clearly,  that  it  ought  not  to  permit  the  *  suit  [*  380] 
to  proceed  any  farther,  and  to  investigate  the  case  under 
all  its  circumstances.  Therefore  it  must  consist  of  ftcts,  from  which 
the  Court  draws  the  legal  conclusion,  either  that  it  has  not  jurisdic- 

(a)  This  is,  probably,  Alexander  Anstratlier,  to  whom  we  are  indebted  for  three 
volumes  of  Reporta,  entitled  Reports  of  Cases  in  the  Exchequer,  from  Mic  Tenn 
32  Geo.  m.  to  Trin.  Term  37  Geo.  UI. 
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don,  or  that  it  is  not  proper  for  the  Court  to  entertain  juriadiclioa 
upon  the  subject  The  whole  must  appear  upon  the  &ce  of  the 
pleadings,  in  order  that  the  parties  may  appeal  <v  file  a  bill  of  re- 
view. Nothing  therefore  can  be  read  upon  a  plea.  Acts  of  Parlia- 
ment are  read  only  to  assist  your  Lordship's  memory:  but  in 
contemplation  of  law  they  are  in  the  mind  of  the  Court  This  plea 
is  wholly  defective  (1).  It  admits  the  case  made  by  the  bill,  which 
is  a  mere  bill  for  an  account  with  an  offer  to  discharge  the  baknce, 
if  found  against  the  Plaintiff;  but  it  says>  there  are  reasons,  why  this 
Court  will  not  make  a  decree.  They  have  not  stated,  that  those 
acts  of  Parliament  contain  those  instruments  referred  to ;  and  there- 
fore leave  the  Court  perfectly  short,  when  they  are  thence  to  judge 
of  the  contents  of  the  deeds,  though  they  may  be  suj^XMed  to  know, 
what  are  the  acts  of  Parliament  The  plea  only  asserts,  that  they 
have  those  rights.  It  is  impossible  for  the  Court  to  judge  of  the 
nature  of  the  powers  given  to  the  Company  by  the  Crown  w  the 
legislature  by  the  charters,  deeds,  and  acts  of  Parliament  referred  to. 
The  Court  ought  to  judge  from  the  charters  themselves  as  set  forth 
in  the  plea,  and  not  to  take  the  ccmstruction  of  parties  from  the 
plea.  They  have  only  stated  inferences  from  supposed  facts,  which 
are  not  stated  for  your  Lordship  to  judge  of  and  draw  the  inference 
yourself.  This  is  not  a  plea  to  the  jurisdiction  of  the  Court,  under 
which  it  can  be  brought  to  another  jurisdiction ;  for  which  reaaoo 
it  will  not  be  supported,  if  it  is  possible  to  avoid  it  As  the  char- 
ters, &c.  are  not  set  forth,  if  judgment  is  given  for  the  plea,  nothing 
will  appear  upon  it  in  the  Court  above.  Neither  have  they  set  forth 
the  particular  clauses,  upon  which  they  rest ;  so  it  is  impossible  for 
the  Plaintiff  to  show,  that  those  clauses  are  not  now  in  existence. 
Suppose  a  man  pleads  simply,  that  he  is  a  purchaser  for  val- 
uable consideration ;  that  is  not  a  good  plea.  In  Chamberlaynt  ?. 
Knappj  1  Atk.  52,  Lord  Hardwicke  took  notice  of  that  as  a  bad 

plea.  There  the  plea  did  not  set  out  the  date  of  the 
[*381]     *deed,  nor  the  particular  parcels  of  land  contained  in  it: 

and  the  Court  said,  the  plea  was  bad ;  and  that  a  pur- 
chaser would  be  bound  to  set  f(»th  his  deed  for  the  Court  to  see, 
&c.  A  person  pleading  as  a  purchaser  must  set  out,  how  he,  from 
whom  he  purchased,  became  entitled;  Hughes  v.  Garth^  Amb. 
421  (2). 

Some  of  the  Counsel  for  the  Defendants  have  considered  them 


as  a  sovereign  power ;   some  as  dependent ;   some  as  i 

some  as  merely  agents ;   but  from  the  plea  I  collect,  that  the  real 

suggestion  made  is,  that  the  subject  is  not  matter  of  municipal 

(1|  Upon  a  former  day  on  motion  to  enlarge  the  time  for  potting  in  the  amend* 
ed  plea  m  this  cause,  each  party  complaining  of  the  informality  of  the  pleadings 
on  the  other  side,  the  Lord  Chancellor  recommended  to  them  to  ame  upon  the 
state  of  facts,  so  as  to  bring  the  point  fairly  brfore  the  Court,  in  oraer  to  get  the 
opinion  of  the  Court  as  soon  as  possible,  that  thev  might  appeaL 

(2)  The  peiBon,  under  whom  the  purchaser  claimM,  was  not  in  possesnon  at 
the  time  of  the  conveyance.    See  Mit  215. 
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jurisdiction,  because  relating  to  transactions  between  the  Plaintiff 
and  Defendants  respecting  matters  of  peace  and  war,  and  the 
security  of  the  territorial  possessions  of  both.  The  bill  involves  no 
such  matter ;  and  the  plea  going  to  dejnive  the  Plaintiff  of  the 
benefit  of  his  suit  ought  to  state  clearly,  what  would  induce  the 
Court  to  think  the  suit  improper  for  its  decision.  It  would  be  very 
different,  if  the  Court  was  now  hearing  the  cause :  then  it  could 
judge,  how  far  it  could  interfere.  The  Company  being  created  for 
the  purposes  of  trade,  and  having  powers  given  to  them  beneficial 
to  themselves  and  this  country,  are  in  that  character  amenable  to 
the  jurisdiction  of  this  Court ;  and  all  persons  having  transactions 
with  them  must  consider  them  as  a  body  politic  so  formed,  obedient 
to  the  sovereign  power  of  this  country.  A  sovereign  power  accord- 
ing to  the  argument  for  the  Defendants  cannot  exist.  It  must  be 
that,  which  directs  the  operations  of  a  state,  which  must  be  a  people 
existing  somewhere ;  an  association  of  people  assembled  together, 
and  having  a  will  to  guide  them.  Here  is  nothing  but  an  artificial 
creature  of  the  law  of  this  country,  authorized  to  perform  these 
acts  of  sovereignty,  which  it  could  not  lawfully  do  without  license ; 
namely,  to  have  military  forces,  acquire  territorial  possessions  out  of 
this  kingdom,  &c.  Nothing  more  was  granted  to  them  than  an 
indemnity  from  the  punishment,  which  private  persons  -would  incur 
by  those  acts.  It  is  doubtful,  whether  this  country  could  make  a 
sovereign  power ;  for  that  must  depend  upon  the  acknowledgment 
of  other  powers.  But  this  is  nothing  like  a  state  ;  but  a  species  of 
corporation  created  for  the  purposes  of  trade,  and  having  with  a 
view  to  promote  those  purposes  powers  ddegated  to  them,  which  do 
not  in  any  d^;ree  create  them  a  sovereign,  much  less  an 
independent,  state.  If  *the  charters,  &c.  had  been  [^882] 
statcNd,  their  claim  would  have  appeared  ridiculous ;  for 
they  will  not  exist  in  a  few  years,  unless  a  fresh  existence  is  given  to 
them.  They  have  had  notice  to  quit  already.  By  one  of  the  char- 
ters they  are  amenable  even  to  the  Mayor's  Court  at  Madras.  Then 
the  only  question  is  as  to  the  character  of  the  Phiintiff,  whether 
he  has  not  a  right  to  come  here ;  and  whether  the  Court  ought 
not  to  take  cognizance  of  his  suit.  He  is  an  alien  and  a  sovereign 
prince :  but  it  is  not  pretended,  that  he  is  an  alien  enemy :  therefore 
as  an  alien  he  has  a  right  to  come  here.  So  he  has  as  a  prince : 
nor  is  the  subject  of  the  suit  improper  for  the  Court  to  take  into  its 
consideration  upon  the  matters  disclosed  by  the  IhII  and  plea.  As 
a  sovereign  he  cannot  be  compelled  to  sue  here:  but  that  is  no 
reason,  why  he  may  not.  Justice  and  policy  require,  that  if  he 
does,  his  suit  shall  be  attended  to.  According  to  the  rules,  which 
have  long  prevailed  between  nations  as  to  peace  and  war,  it  is  the 
duty  of  one  sovereign  to  state  the  injury  done,  and  require  redress, 
before  he  proceeds  to  redress  himself.  If  the  persons  committing 
the  injury  are  subjects,  and  not  the  power  itself,  there  are  two 
modes;  either  by  application  to  the  sovereign  power,  or  to  the 
ordinary  justice  of  the  country.    In  case  of  individuals  of  different 
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countries  aU  the  writers  on  the  law  of  nations  hcdd,  that  war  is  not 
to  be  declared,  nor  letters  of  reprisal  to  be  granted,  tiU  justice  has 
been  denied  hj  application  to  the  Courts  of  the  country,  and  also  in 
the  extraordinary  way,  to  the  sovereign  power.  If  the  first  suc- 
ceeds, there  is  no  occasion  for  the  second.  Why  is  not  this  equally 
proper  in  the  case  of  a  sovereign  injured,  when  the  nature  of  the 
injury  is  a  private  debt  from  the  subjects  of  one  country  to  the 
sovereign  of  another  ?  Courts  of  justice  here  have  acted  with  a 
view  to  such  circumstances.  The  first  case  in  the  books  is  the 
Spanish  Ambassador  v.  Pountesy  1  Roll.  Rep.  133.  The  Ambassa- 
dor libelled  the  Defendants  in  the  Admiralty  Court  of  this  kingdom 
for  having  cut  down  300  loads  of  Brazil  wood  in  places  under  the 
dominion  of  the  King  of  Spain,  and  having  brought  them  to 
England :  a  prohibition  was  granted,  because  the  Admiralty  Court 
cannot  hold  plea  of  any  thing  done  upon  land :  but  it  was  held  by 
Coke,  that  he  might  bring  an  action  in  the  Court  of  King's  Bench ; 
which  was  done.  In  the  same  case,  1  Roll's  Ab.  title  Admiralty, 
532,  it  is  said,  that  a  prohibition  was  granted ;  and  that  it  was 
afterwards  tried  at  common  law  in  trover.  In  the  same  case, 
2  Bulst.  322,  it  is  said  by  Coke,  that  the  Admiralty 
[*  383]  *  Court  cannot  hold  plea  for  any  thing  done  in  the  king- 
dom of  Spain ;  but  that  it  may  be  laid  any  where  in 
England.  In  the  Spanish  Ambassador  v.  JoIUffey  Hob.  78,  it  was 
resolved,  that  the  Admiralty  Court  can  only  hold  jurisdiction  upon 
contracts  arising  at  sea ;  therefore  if  any  stranger  (nt  other  will  ask 
justice  at  the  hands  of  the  King  of  England,  he  must  ask  in  the 
Courts  of  common  law,  which  have  an  unlimited  power  in  cases 
transitory :  and  that  suit  was  no  other  than  a  mere  action  of  troTer. 

The  Spanish  Ambassador  v.  Oiffordy  Mo(ve,  850.  There  in  an 
action  upon  the  case  the  question  was  simply,  whether  a  writ  of 
error  was  a  supersedeas  of  a  sdre  fadas  against  bail,  as  to  which  it 
is  more  fully  stated,  1  Roll.  371.  It  was  sud  by  Coke,  diat  it 
would  not  stay  the  scire  facias.  The  same  case  is  in  Bulst  182, 
and  2  Roll's  Ab.  491,  but  the  ground  of  the  action  was  nerer 
doubted.  In  Moore,  814,  the  question  was  only,  whether  an  appeal 
lay.  Hob.  113.  That  was  a  bill  in  Chancery  by  the  Ambassador 
of  Spain  as  procurator  for  all  his  master's  subjects :  it  was  demuired 
to,  only  because  he  could  not  qualify  himself  as  procurator  fix*  all 
his  master's  subjects ;  but  not  upon  the  ground  that  he  could  not 
sue  in  his  master's  behalf  bx  any  thing  belonging  to  him. 

In  Ogdcn  V.  FoVioty  3  Term  Rep.  B.  R.  726,  upon  a  question, 
whether  the  treaty  of  peace  with  America  had  rdference  to  the  first 
declaration  of  independence.  Lord  Kenyon  said,  if  that  was  true, 
the  bond  in  question  was  lawfuUy  transferred  to  the  executive  pow- 
er ;  and  if  so,  he  did  not  see,  why  an  action  mig^t  not  be  brought 
It  is  clear  therefore,  that  the  Courts  will  entertain  jurisdiction  of 
matters,  which  may  be  made  property  cognizable  in  them,  to  do  jus- 
tice either  to  the  subjects  or  the  sovereign  of  another  country  for  an 
injury  done  to  them  by  the  subjects  of  this:  and  it  is  fit,  this  should 
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be  done :  for  the  constitution  of  this  country  does  not  allow  the 
Crown  to  suppress  by  violence  a  person,  who  acts,  as  those  parties 
did  against  the  King  of  Spain :  but  the  law  only  can  give  a  remedy : 
therefore  the  courts  ought  to  be  open  to  every  one  for  that  purpose. 
The  Plaintiff  as  treating  with  the  Company  must  be  supposed  to 
know  the  constitution  of  this  country ;  and  to  have  entered  into 
these  engagements  with  a  knowledge,  that  he  was  treating  with  per«' 
sons  not  amenable  to  the  power  of  the  Crown  by  summary  process ; 
but  that  he  could  have  a  remedy  only  by  applying  to  Courts  of  Jus- 
tice, which  is  his  duty  first  instead  of  attempting  to  enforce  it  by 
the  ultima  ratio  regwn.  Grotius  says,  the  remedy  ought  to 
be  against  an  individual  aggrieving  *  by  a  nation  aggrieved ;  [*  384] 
and  war  ought  to  be  made  only,  if  no  other  remedy  can  be 
obtained.  It  is  objected,  that  your  Lordship  must  for  this  purpose  take 
into  your  consideration  many  matters  not  subject  to  the  municipal  law. 
That  must  often  happen.  The  Court  must  often  judge  of  treaties 
between  sovereigns,  where  they  create  private  rights,  and  make  per- 
sons amenable  as  debtor  and  creditor.  In  cases  of  prize  and  capture 
there  are  many  instances,  in  which  a  municipal  Court  must  consid- 
er the  law  of  nations :  Reily's  Plac.  Pari,  and  the  Banker's  Case. 
So  it  must  often  ccnne  in  question  upon  the  pay  of  troops,  forage 
for  the  King's  army,  and  other  matters  arising  out  of  war  and  peace, 
and  sometimes  between  two  contending  nations.  There  are  many 
cases  of  this  kind  in  Molloy,  book  l,c.  1,  s.  15;  one  particularly, 
that  if  captors  have  firm  possession,  a  neutral  nation  cannot  re-de- 
liver :  and  I  Roll's  Rep.  175,  and  3  Bulst.  28,  are  referred  to.  It 
was  necessary  there  to  determine,  whether  the  Eang  of  Spain  and 
Emperor  of  Morocco  were  at  war,  with  other  circumstances  of  the 
same  nature,  to  see  whether  the  King  of  Spain  had  a  right  to  de- 
mand a  ship  taken  and  brought  in  here.  Suppose  by  treaty  between 
this  country  and  another  it  was  agreed,  that  men  or  ships  should  be 
furnished  by  this  country  to  be  paid  by  the  other ;  that  a  considera- 
ble sum  was  advanced  by  the  other  country  to  the  Commander  to 
defiray  the  expense ;  and  that  he  returned  to  England  without  ac- 
counting ;  could  not  that  be  made  a  subject  for  the  intervention  of 
a  Court  of  Justice,  if  the  sovereign  power  so  injured  chose  that 
method  ?  Could  it  be  refused,  beoiuse  the  injury  was  done  in  the 
prosecution  of  a  matter  of  state  ? 

Questions  might  arise  between  the  Crown  and  the  Company  of 
the  same  nature  with  regard  to  the  employment  of  the  King's  troops, 
Slc  and  informations  might  be  filed  for  this  purpose  ;  and  there  is 
in  one  of  their  charters  a  petition  for  carrying  into  effect  the  agree- 
ments between  them  for  the  division  of  booty ;  which  is  a  complete 
answer  to  their  claim  of  independence.  As  to  the  objection,  that  the 
remedy  is  not  mutual :  it  is  not  so  in  every  case  of  the  Crown  in  this 
country.  The  Crown  may  sue  a  subject  in  any  Court ;  the  subject 
can  only  sue  By  petition  of  right.  So  in  the  case  of  a  Member  of 
Parliament  one  party  has  an  advantage  over  the  other.  So  in  the 
case  of  a  Peer  putting  in  his  answer  without  oath.    So  in  the  case 
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of  a  person  not  residing  in  the  country :  bat  that  is  from  the  natore 
of  all  jurisdictions :  and  there  has  always  been  this  ocmtract  between 
all  nations,  that  if  a  subject  of  one  is  indebted  to  another,  the  suit  is 
to  be  in  the  country,  in  which  the  debtor  is.  If  the  Defendants 
have  demands  against  the  Plaintifis,  they  have  the  same  means  of 

enforcing  their  demands ;  and  may  apply  to  the  justice  of 
[*  385]     ^e  Plaintiff,  if  a  balance  is  found  due  to  them.    The 

Company  is  not  in  a  higher  situation,  than  Lord  Baltimore 
was  as  to  the  province  of  Maryland.    That  territory  wao.  granted  to 
him  and  his  heirs ;  and  he  was  constituted  as  to  that  a  species  of 
dependent  sovereign,  the  head  of  that  poUtical  constitution  created 
by  the  King's  letters  patent.     Almost  all  the  powers  of  government 
were  secured  to  him  ;    the  right  of  war  and  peace,  of  coinage,  the 
right  of  granting  dignities,  and  forming  the  administration  of  justice, 
which  the  cmnpany  have  not,  and  every  species  of  sovereign  power 
except  the  supreme.     Mr.  Perm  had  powers  nearly  similar,  though 
not  quite  so  extensive.     Upon  a  dispute  between  them  as  to  their 
boundaries  an  agreement  took  place  for  adjusting  their  differences, 
and  Mr.  Penn  brought  a  bill  to  compel  speofic  performance.    Lord 
Hardwicke  determined,  that  it  was  a  case,  in  which  this  Court  could 
properly  interfere  to  compel  Lord  Baltimore  to  perform  notwith- 
standing the  degree  of  locality  in  the  subject,  because  it  was  a  mat- 
ter of  contract  to  be  executed  by  the  personal  acts  of  the  two  par- 
ties :  1  Ves.  444.     In  this  case  there  is  no  locality.     So  in  the  case 
of  the  Isle  of  Sark^  2  Vem.  494,  such  a  plea  was  over-ruled ;  and 
the  case  of  the  Earl  of  Derby  v.  the  Duke  of  Aihol  respecting  the 
Isle  of  Man  is  in  point ;    1  Ves.  202.    The  objection  as  to  the  end 
of  the  cause  and  the  inconvenience  caimot  operate  now  ;  but  would 
come  in  question  better  upcNi  the  hearing,  when  the  frets  would 
have  cmne  out  by  the  answer :  but  as  to  those  arguments,  your  Lord- 
ship could  not  appoint  a  receiver  of  an  estate  in  Scotland,  Ireland, 
or  France.     The  objection,  that  they  may  employ  money  recovered 
against  this  country  would   equally  apply,  if  any  private  person 
owed  money  to  the  Plaintiff:   but  if  it  was  to  be  refused  on  that 
account,  it  would  not  be  by  your  Lordship  refusing  him  the  justice, 
he  is  entitled  to,  but  by  the  interference  of  the  executive  power.  As 
to  their  power  to  make  war  and  take  it  back  again,  I  do  not  dispute 
their  power  to  rob  any  of  the  powers  in  India ;   but  that  is  an  odd 
reason  to  prevent  the  Court  from  decreeing  them  to  pay  their 
debts ;  and  as  to  the  objection  from  the  right  of  the  Board  oiCcfOr 
trol  to  send  out  secret  orders,  that  Board  cannot  prevent  them  from 
paying  their  debts  ;  and  such  ordere  would  be  illegal.     Perhaps  some 
of  those  inconveniences  may  induce  the   Court  finally 
[*386]     to  give  such  directions,  as  will  avo^d  them ;  or  not* to 
extend  the  decree  to  the  length,  they  otherwise  would: 
but  that  does  not  amount  to  this,  that  the  Court  cannot  hold  any  ju- 
risdiction upon  the  subject     The  plea  does  not  show  with  sufficient 
certainty,  that  this  relates  to  dealings  and  transactions  not  fit  for  the 
decision  of  a  municipal  Court    The  wcurds  <^  relating  to  peace  and 
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war"  are  too  loose.  Contiaets  for  arms,  for  money  to  carry  on  a 
war,  &c.  relate  to  peace  and  war ;  yet  certainly  they  are  the  subject 
of  municipal  jurisdiction.  By  over-ruling  the  plea  the  Court  will  not 
injure  the  argument  for  the  Defendant ;  for  if  finally  they  can  show, 
when  the  whole  matter  is  before  the  Court,  and  the  instruments  read, 
that  the  Court  ought  not  to  proceed  to  a  decree,  they  can  then  equally 
decide,  that  they  will  not,  or  modify  it  as  they  please.  But  the  plea, 
if  aUowed,  concludes  the  question ;  and  determines,  that  a  person 
in  the  situation  of  the  Plaintiff  cannot  have  redress  from  the  munici- 
pal Courts  of  this  country ;  but  must  at  once  resort  to  the  sovereign 
power ;  if  so,  his  redress  must  in  this  kingdom  be  by  act  of  Parlia- 
ment.  The  case  made  by  the  bill  is  merely  that  of  debtor  and  cred- 
itCM* ;  and  must  be  taken  to  be  so,  as  the  plea  does  not  show  the 
contrary  (1). 

Attorney  Generaly  [Sir  A.  Macdonald]^  in  reply.  The  whole  bill; 
agreements,  and  plea  must  be  taken  together ;  ttook  them 
it  wiD  appear  to  be  a  fcederal  treaty  not  fit  *  for  the  juris-  [*387] 
diction  of  this  Court.  This  description  of  it  is  a  common 
subsisting  treaty ;  which  can  be  no  other  than  a  foederal  treaty.  The 
subject-matter  of  it  is  a  contribution  towards  the  current  charges  for 
the  common  defence  of  the  country ;  and  it  is  stipulated  in  it,  that 
this  agreement  is  to  have  the  force  of  a  treaty.  It  was  not  necessary 
to  refer  to  the  charters :  enough  was  done  by  adverting  to  the  acts 
of  Parliament  confirming  those  powers,  of  which  acts  the  Court 
must  take  notice,  and  the  very  words  of  which  we  have  adopted. 
It  is  impossible  to  conceive,  the  plea  can  relate  to  any  other  treaty  re- 
garding peace  and  war  except  with  reference  to  the  bill,  plea,  and 
agreements.  They  have  a  right  to  make  offensive  war,  if  conducive 
to  their  own  existence,  having  a  right  to  attack  and  destroy.  The  more 
modem  charters  are  as  to  both  offensive  and  defensive  war :  the 
words  are  "  and  upon  just  cause  to  invade  and  destroy  the  enemies 
of  the  same."     But  this  was  a  defensive  war.     If  the  bill  had 'been 

brought  into  the  Mayor's  Court  at  Madras,  the  account  would  have 

-      ■■....      ..■..■■  ...  I  I II). . 

(1)  In  the  coone  of  the  purgument  fixr  the  PUdntiff  the  Lord  Chancellor  propoe- 
ed,  for  the  purpose  ofhimging  the  question  to  the  point,  that  the  Company  should 
admit  the  agreement  of  1781,  and  the  fact,  (but  not  so  as  to  bind  them)  that  500/. 
is  due  upon  a  balance  of  accounts,  and  that  they  promised  to  pay  that  ea  ratUme ; 
and  that  the  Nabob  should  bring  an  action  in  the  Court  of  King's  Bench  for  that 
sum:  then,  the  bill  standing  over,  nothing  would  remain  but  the  account  and  ex- 
amination. His  Lordship  said,  if  the  Defendants  succeed  in  the  King's  Bench, 
they  may  plead  with  more  confidence  than  now ;  if  they  fail  there,  the  5002.  re- 
covered will  remain  as  a  pledge:  that  if  they  could  plead  in  the  Court  of  law 
against  this  demand,  they  would  have  the  same  advantage  of  it  there  as  here; 
and  the  Plaintiff  could  not  go  on  with  his  bill :  but  if  they  could  not  answer  it  in 
an  action,  it  would  be  very  difficult  to  sa)r,  they  could  here.  This  proposal  was 
not  acceded  to ;  the  Attorney  Genial  saying,  tne  Defendants  did  not  mean  to 
admit  anv  thing  to  be  due.  The  Lord  Chancellor  also  observed,  that  the  King 
of  Spain  had  been  once  outlawed  by  Selden's  advice  to  prevent  him  from  taking 
advantage  of  his  suit:  that  the  outlawry  was  bad  enough ;  but  |food,  until  revers- 
ed ;  therefore  it  was  necessary  for  him  to  come  in  to  reverse  it,  in  order  to  take 
advantage  of  his  suit  His  Lordship  said,  he  could  not  quote  a  better  book  for 
this  than  Selden's  Table  Talk. 

VOL.  I.  BB 
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been  taken  before  a  very  inferior  officer.  Granting  that  a  aoYereigii 
may  sue,  because  he  may  waive  his  sovereign  character,  they  have 
not  shown  a  case^  nor  can  they,  in  which  both  parties  were  sovereigns. 
The  cases  of  prize  only  show,  that  there  is  a  tribunal  common  to 
all  nations,  in  which  nation  sues  nation ;  in  which  matters  arising 
from  peace  and  war  are  settled  by  a  law  of  convention  between  all 
nations,  which  for  that  purpose  are  but  as  one.  But  in  those  cases 
there  is  great  difficulty,  and  the  judges  are  in  truth  arbitrators. 
This  Court  could  not  do  reciprocal  and  complete  justice  upon  a 
treaty  between  the  Company  and  any  other  country  as  France  or 
Spain.  Why  was  the  Dutch  memorial  necessary :  and  why  was 
not  a  civil  action  resorted  to  ?  Because  the  municipal  jurisdiction 
was  inadequate.  There  is  great  reason  to  believe,  the  Nabob  knows 
nothing  of  this  suit.  But  if  the  Court  is  of  opinion,  that  the  flea,  is 
informal,  the  Defendants  hope,  they  shall  be  allowed  to  amend. 

Lord  Chancellob  [Thublow].  Whether  another  plea  ought 
now  to  be  put  in,  or  whether  the  Defendants  shall  be  at  liberty  to 
amend,  is  a  question  different  from  that  now  before  me ;  because  no 
motion  has  been  made  upon  that  subject:  and  after  having  once 
given  leave  to  amend  I  shall  expect,  that  when  another  amendment 

is  proposed,  or  a  motion  made  for  that  purpose,  the  fonn 
[*  388]     of  the  plea,  they  intend  *  to  put  in,  shall  be  ready :  for, 

properly  speaking,  amendments  moved  in  this  Court  ought 
to  be  stated,  that  the  Court  may  see,  whether  it  is  proper,  that  the 
cause  shall  be  ferther  delayed  to  introduce  them  (1).  The  aigu- 
ment,  I  have  heard,  is  so  very  disproportioned  to  the  state  of  the 
case  before  me,  that  in  disposing  of  it  according  to  my  present  opin- 
ion I  need  not  go  so  far,  as  the  bar  have  gone.  Considering  it  in 
point  of  form  and  substance  seems  to  me  an  inconvenient  duttriba- 
tion ;  because  I  do  not  know  where  to  find  the  substance  of  a  plea 
but  in  its  form ;  nor  what  to  state  as  the  intention  of  the  parties, 
except  what  appears  from  their  words :  therefore  the  form  and  the 
substance  as  to  this  plea,  and  the  argument  I  have  heard,  is  the 
same.  In  a  general  view  of  this  it  is  quite  a  new  plea.  It  is  stated 
ta^  be  to  the  jurisdiction :  but  it  differs  from  those  pleas  in  all  the 
particulars,  by  which  they  are  ever  described ;  because  it  is  truly 
observed,  that  it  is  impossible  to  plead  to  the  jurisdiction  of  any  par- 
ticular Court  without  giving  another  remedy  in  some  other  Court: 
this  is  so  far  from  showing  that,  that  it  expressly  says,  the  Plaintiff 
has  no  remedy  in  any  municipal  Court  whatsoever :  therefore  I  take 
it,  this  plea,  if  it  means  any  thing,  is  in  fact  a  plea  in  bar.  Suppose 
the  contract  was  gratuitous :  suppose  it  was  honorary ;  suppose  it 
was  that  species  of  contract,  upon  which  an  action  does  not  arise ; 
and  that  it  was  necessary  for  the  form  of  the  plea  to  have  brought 
into  the  view  of  the  Court,  that  it  was  a  demand  of  that  de8cripti<Ni ; 
the  plea  would  have  been  a  plea  in  bar  of  the  action ;  and  this  is  so, 
if  any  thing ;  and  the  whole  argument  tends  to  that  end ;  namely 

(1)  JToodv.  Stnckkmd,  3  Ves  &  Bea.  150. 
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that,  oonsideriiig  the  situation  of  the  parties,  and  the  contiactB  as 
having  a  relation  to  that,  sach  contracts  do  not  give  an  action. 
That  is  a  plea,  which  goes  in  bar.  A  plea  to  the  jurisdiction  of  all 
Conrts  is  absurd  and  repugnant  in  terms ;  for  it  is  as  much  as  to 
say,  that  the  nature  of  the  subject  is  such,  as  does  not  admit  of  an 
action.  Suppose  for  example  it  was  stated,  that  all  the  matters, 
upon  which  those  in  support  of  the  plea  rely,  G<»nprehend  that  spe- 
cies of  treaty,  which  the  law  ought  to  pronounce  impracticable  for 
the  cognizance  of  a  Court  of  municipal  jurisdiction :  it  is  only  say- 
ing, that  an  action  does,  not  lie ;  and  therefore  it  is  a  plea  in  bar  to 
the  action.  In  order  to  conmder  it  in  that  view  it  is  material  to  see 
the  real  state  of  the  record.  The  bill  states,  that  the  Nabob  was 
either  in  debt,  or  that  it  was  alleged  by  the  Defendants, 
that  he  was  in  debt  to  them :  that  he  acceded  *  so  far  to  [*  389] 
the  suggestion  as  to  pledge  the  revenue  of  the  Camatic,  of 
which  he  was  sovereign  prince,  (for  so  in  the  latter  part  of  the  plea 
he  is  stated)  and  pled^^ed  it  in  this  way ;  that  he  permitted  th^n  to 
take  the  revenue  under  an  express  promise,  that  they  would  account, 
and  set  the  revenue  against  the  allegation  of  the  debt :  I  add  those 
words,  because  upon  the  bill  it  might  be  doubted,  whether  they  ought 
to  be  added :  I  think,  they  ought.  The  Attorney  General  passed 
over  all  that  part  of  the  bill,  namely,  the  agreement  of  1781,  and 
confined  himself  to  that  of  1785,  which  the  bill  has  not  stated  to  be 
relative  to  the  other,  but  as  creating  a  contract  perfectly  distinct 
from  that;  and  so  &r  as  is  stated  in  the  bill,  it  appears  to  be  upon 
the  part  of  the  Plaintiff  for  providing  four  lacks  of  pagodas  for  the 
current  expenses,  twdve  lacks  in  application  of  payment  of  the  ex- 
isting debt,  viz.  that  in  1785,  and  a  certain  or  rather  an  uncertain 
other  part  to  be  applied  to  other  occasions.  It  is  impossiUe  to  get 
on  with  an  account  upon  such  terms  as  these,  where  neither  party 
chooses  to  state,  what  those  other  occasions  were ;  and  I,  who  know 
nothing  of  these  parties  but  from  this  bill  and  plea,  do  not  know, 
what  they  might  be :  but  still  the  observation,  I  make  upon  the 
agreement  of  1785  as  stated  in  the  bill,  holds ;  that  in  its  foundation 
and  effects  and  contingent  consequences  it  is  distinct  from  that  of 
1781.  The  bill  proceeds  to  state,  that  the  receipts  made  under  the 
first  agreement  have  totaUy  extinguished  that  debt :  and  consequently 
that  the  CcMnpany  ought  to  be  accountable  for  those  receipts,  beyond 
what  they  can  claim  as  a  debt.  The  bill  has  purely  stated  this  mat- 
ter ;  that  the  Company  having  contracted  with  the  Plaintiff  as  one 
private  man  with  another  private  man,  they  have  received  by  such 
means  a  sum  of  money,  which  will  upon  an  account  leave  a  balance 
due  to  the  Plaintiff.  It  was  not  argued,  that  that  standmg  by  itself 
could  have  been  demurred  to.  Upon  the  foot  of  that  there  would 
be  a  reasonable  demand  of  an  account. 

But  it  is  argued,  that  there  is  enough  in  the  pleadings  to  show, 
this  was  a  fcederal  agreement,  which  is  not  a  very  definite  term ; 
but  means,  I  take  it,  a  treaty  between  sovereigns  concerning  the 
public  business  of  each  sovereignty  ;  and  it  is  insisted  generally,  that 
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upon  such  treaty  so  described  (I  choose  to  repeat  it)  a  tieaty  be> 
tween  sovereigns  respecting  the  public  business  of  their  respective 
sovereignties  actio  nan  aritttr :  and  I  state  it  so  without  using  the 

words  ^*  peace  and  war ;''  because  if  you  can  go  into  that 
[*  390]     and  consider,  whether  the  actio  arises,  I  must  *  not  ccHifine 

it ;  for  it  is  impossible  to  make  any  difference  between  that 
and  any  other  public  act  of  a  sovereign  nation ;  therefore  the  position 
is,  that  wherever  sovereign  nations  have  contracted  upon  sovereign 
matters,  the  effect  is  a  species  of  obligation,  ex  quo  nan  oriior  actio. 
To  apply  that  to  this  particular  case.  They  have  stated  the  Plaintiff  to 
be  a  sovereign  of  the  Carnatic ;  and  that  by  the  law  and  municipal 
constitution  of  this  country  the  Company  having  a  right  to  make 
war  for  the  defence  and  melioration  of  their  trade,  are  advised,  thai 
they  being  armed  by  the  charters  and  municipal  authority  of  this 
country  with  that  power,  stand  in  all  respects  relating  to  the  exercise 
of  it  in  the  same  condition  as  if  sovereigns.  Without  inquiriiig 
whether  they  are  independent  sovereigns,  or  whether  they  exercise  a 
del^ated  sovereignty,  neither  of  which  can  possibly  be  true,  for 
they  are  neither  the  one  nor  the  other,  but  mere  subjects  in  that  res- 
pect, and  remain  so  in  considemtion  of  law  to  all  purposes,  the 
questions  still  remain,  whether  the  circumstance  of  being  aimed 
with  the  authority  to  continue  or  make  peace  and  war  does  not  in- 
clude an  authority  to  make  treaties  of  a  fcederal  kind ;  and  whether 
the  treaties,  they  do  make  respecting  the  particular  points,  wherein 
they  are  authorized,  namely,  to  make  peace  and  war,  do  not  for  that 
single  occasion  put  them  in  the  same  situation,  in  which  sovereign 
powers  are  with  regard  to  all  treaties  contracted  between  them  res- 
pecting the  interests  of  the  sovereign  body.  If  therefore  both  those 
points  are  made  good,  that  in  that  case  an  action  does  not  he,  and 
that  this  is  an  action  arising  in  that  particular  case,  the  question  then 
arises,  how  fiur  they  have  brought  themselves  into  that  case.  I 
should  have  wished,  that  consistently  with  truth  they  could  have 
stated  expressly  and  pointedly  that  particular  situation,  upon  which, 
as  I  conceive,  the  question  of  the  sort,  I  have  stated,  must  arise,  and 
without  stating  which,  I  think,  it  is  impossible,  it  ever  can ;  for  if 
they  contracted  in  any  other  shape  or  view  than  that,  if  they  have 
not  brought  the  case  within  that  principle,  I  cannot  supply  that  de- 
fect, and  treat  it  just  as  if  brought  into  that  only  predicament,  in 
which  an;^  part  of  the  argument,  I  have  heard  either  this  day  or 
formerly,  is  applicable.  To  consider  the  case  upon  the  question  as 
I  have  now  stated  it ;  there  are  palatine  jurisdictions,  which  are  like 
kingdoms  in  all  the  subordinate  situations,  and  perlmps  as  to  peace 
and  war.     How  far  as  to  that  would  the  Court  have  repelled  a  suit 

even  if  relating  to  peace  and  war  ?  Upon  that  it  is  mate- 
[*391]     rial  *  to  consider,  qua  ratione  the  Courts  of  this  country 

enter  upon  question  depending  upon  such  treaties.  I  do 
not  take  it  to  be  true,  as  was  said  in  the  reply,  that  it  is  by  consent 
of  nations,  that  cases  of  prize  are  determined  by  a  municipal  juris- 
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diction,  (a)  I  know,  there  has  been  an  opinion  of  that  kind,  which 
has  been  ably  written  upon,  that  there  is  such  consent  among  na« 
tions  (1),  according  to  which  our  Court  of  Admiralty,  which  arises 
from  commission  under  the  great  seal,  interferes :  but  I  take  it,  that 
it  is  a  just  cause  of  war,  if  their  decisions  are  not  agreed  to  by  neu- 
tral states.  The  same  jurisdiction  is  exercised  in  Scotland  as  in  our 
Prize  Courts  in  Courts  ot  another  jurisdiction  ;  and  it  was  found  es- 
sentially necessary  to  make  another  act  of  Parliament,  which  only 
made  prizes  determinable  there  just  as  if  here.  The  statutes  of 
prize*  I  think,  do  not  extend  the  Admiralty  jurisdiction  beyond  the 
point,  to  which  its  natural  jurisdiction  extended  before ;  therefore 
the  circumstance  of  its  being  a  treaty  between  nation  and  nation 
will  not  operate  concluflively.  However,  those  cases  may  possibly  be 
distinguished ;  for  it  may  be  contended,  that  where  subjects  of  a 
neutraJ  prince  sue  in  the  Admiralty  Court,  the  foundation  of  the  ac* 
tion  is  the  private  right  of  the  individual ;  and  consequently  it  will 
not  come  to  the  point  of  a  determination  between  two  sovereigns 
upon  a  treaty  respecting  their  mutual  sovereignty,  nor  the  point, 
whether  the  Defendants  having  only  private  property  of  their  own 
will  be  in  that  situaticm. 

The  argument  of  inconvenience  and  the  difficulty  of  making  a 
decree,  which  has  been  used;  is  in  my  judgment  not  conclusive. 
First  I  disUke  it,  because  it  stands  clear,  of  what  I  think,  the  funda- 
mental principle,  upon  which  the  question  will  turn ;  and  it  is  an 
aigument  that  sounds  only  in  inconvenience.  Next  upon  the  ques- 
tion I  am  now  stating,  that  ex  pacto  tali  mm  oritur  actio  j  it  goes  very 
naturally  not  to  abridge  the  proposition,  but  to  prevent  the  applica- 
tion of  it ;  for  it  is  one  thing  to  say,  whether  I  can  decree  a  specific 
performance  ;  another,  whether  they  are  to  pay  a  debt  actuaUy  con- 
tracted. I  asked,  whether  in  the  case,  I  put  to  the  Counsel  for  the 
Defendant  (2),  they  could  have  pleaded  to  the  action  :  I  have  not 
heard  how.  I  now  proceed  to  consider,  whether  this  plea  has  brought 
the  point  to  that  ground  I  took  originally ;  that  this  was  a  convention 
by  two  quan  sovereigns  respecting  the  public  interests  re- 
presented by  him.  To  do  that  they  have  *  pl^ded  in  this  [*  892] 
form  ;  stating,  that  by  divers  charters,  deeds,  and  statutes 
confimiing  them,  they  have  the  sole  right  to  trade  to  the  East  Indies ; 

(a)  By  the  laws  of  nations  the  cog[mzance  of  all  captnres,  /itre  6e0t,  or  other- 
wise, of  all  questions  of  prize,  and  then-  incidents,  belongs  exclusively  to  the  Courts 
of  the  counby,  to  which  tiie  captors  belong,  and  from  which  they  derive  their  au- 
thori^r  to  make  their  capture.  This  jurisdiction,  by  the  consent  of  nations,  is 
vested  exclusively  in  Courts  of  Admirslty.  The  Courts  of  common  law  axe 
bound  to  abstain  from  any  decision  of  questions  of  this  sort,  whether  they  arise 
directly,  or  indirectly  in  judgment  If  justice  be  denied  in  the  prize  Courts,  it  is 
said,  that  the  nation  itself  becomes  responsible  to  the  parties  a!^?rieved ;  and  if 
every  remedy  is  refosed,  it  then  becomes  a  subject  for  the  consideration  cX  the 
nation,  to  which  the  parties  aggrieved  belong,  which  may  vindicate  their  rights, 
either  by  a  peaceful  appeal  to  negotiation,  or  a  resort  to  arms.  See  3  Story,  Con- 
stitution of  U.  S. ;  1  Kent,  Comm.  353—9,  and  cases  cited. 

"  >  Lord  Mansfield  was  of  that  opinion,  Doug.  616, 9d  edit 
I  jMe,386,n. 
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and  to  send  men,  ships,  and  ammunition  to  their  factories  for  their  se- 
curity and  defence ;  to  choose  officers,  and  to  commission  them  to 
ccmtinue  or  make  peace  and  war  with  any  of  the  native  princes  and 
people  not  being  Christians  (which  is  the  only  material  put,  for  those 
general  powers  only  embarrass  the  material  part)  and  this  Plaintiff 
they  have  averred  to  be  a  sovereign  prince  and  an  infidel  within  tbe 
predncts  of  their  trade.  This  they  have  done  with  this  view:  that 
from  that  power  of  making  war  without  an  express  grant  for  the  par- 
pose  it  shall  be  inferred,  that  the  Crown  has  granted  a  right  of  mak* 
ing  treaties.  It  is  not  stated,  that  they  do  so ;  but  they  have  feft  it 
to  be  inferred  from  having  stated  that  other  right.  It  is  very  impor- 
tant to  consider  how  far  their  foederal  obligations,  if  they  can  do  so, 
wiU  bind  the  country.  Where  such  a  power  to  make  peace  and  war 
is  given,  the  efiect  of  peace  and  war  made  by  those,  to  whom  it  is 
given,  will  constitute  a  state  of  peace  and  war  between  the  sovereign 
of  the  country  giving  that  power  to  do  such  acts  and  the  sovereign 
with  whom  they  are  transacted.  If  they  are  empowered  to  make 
treaties  to  any  extent,  all  the  power  of  the  country  would  be  bound 
by  the  law  of  nations  to  the  treaty  so  made.  If  the  point  were  re- 
cent, in  its  own  nature  a  nation  would  be  bound  effectually  by  the 
signing  of  a  plenipotentiary ;  but  that  is  certainly  not  now  under- 
stood to  be  so  till  the  ratification ;  for  that  is  one  of  the  terms  con- 
tracted for  in  those  treaties.  The  Defendants  then  say  by  their  plea 
generaUy,  that  all  the  agreements,  dealings,  and  transactions  men- 
tioned in  the  bill,  without  qualifying  them  in  any  other  way,  were 
done  by  virtue  of  the  powers  before  mentioned.  Then  they  proceed 
to  state  the  only  material  part  of  the  plea,  that  those  dealings,  &e. 
relate  to  matters  transacted  between  them  with  regard  to  peace  and 
war,  and  the  security  and  defence  of  their  territorial  possessions  gen- 
erally. I  have  not  heard  it  argued,  that  those  words  stand  distribu- 
tively  ;  and  that  the  plea  relies  as  much  upon  the  last  part  as  the  first. 
If  it  'Was  confined  to  the  last,  the  security  and  defence  of  their  terri- 
torial possessions  being  no  otherwise  qualified  may  relate  to  many 
other  dangers  besides  those  arising  from  infidel  princes  living  within 
the  precincts  of  their  trade.  But  suppose  they  had  confined  it  with- 
in the  first  branch,  namely,  as  to  mattera  relating  to  war  and 
[393  *]  peace :  is  it  possible  to  say,  that  general  phrase  is  a  ^saf- 
ficient  description  of  those  transactions  to  bring  it  to  that 
point,  that  it  is  a  foederal  engagement  by  a  sovereign  concerning 
the  pubUc  interests  of  that  sovereign  ?  It  is  impossible  to  say,  the 
words  wiU  go  near  it  even  in  that  case  :  much  less  then  as  to  those 
who  have  a  more  limited  character,  approaching  sovereignty  in  no 
respect,  but  armed  with  this  particular  power  for  their  own  interest; 
but  no  otherwise  within  the  law,  which  will  govern  it,  except  as  in 
pari  ratiane.  They  say,  that  by  deeds  and  charters  confirmed  by 
acts  of  Parliament  they  have  such  powers.  That  is  not  the  manner 
of  pleading.  They  must  show  how ;  and  state  the  powers  given  by 
the  charters ;  that  the  Court  may  see  whether  they  have  them  or 
not.     The  act  of  parUament  is  in  its  own  nature  a  private  act ;  but 
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I  suppose  there  is  a  clause  at  the  end  declaring  it  to  be  a  public  act ; 
but  it  does  not  follow,  that  I  am  therefore  to  take  notice  of  particular 
privileges  given  by  charters  confirmed  by  such  acts.  Therefore  the 
plea  is  in  that  respect  also  informal.  But  in  drawing  the  plea  they 
have  not  adverted  to  the  most  material  consideration  ;  namely,  that 
every  plea  must  tender  an  issuable  matter ;  and  upon  the  truth  or 
falsehood  of  that  it  is  to  be  decided ;  for  here  they  tender  certain 
£Eu:ts  for  the  Plaintiff  to  prove  those  facts  true  or  false.  Nothing  is 
here  tendered  to  him,  upon  which  issue  can  be  taken.  There  is  no 
instance  to  be  found  any  where  of  an  issue  at  all  parallel  to  this,  of 
such  general  propositions  tendered  as  a  plea.  Therefore  the  plea  is 
bad  in  every  view.  Nothing  is  alleged  to  bring  them  into  that  sit- 
uation, to  which  the  argument  will  apply ;  and  if  they  are,  I  will  not 
now  pronounce  upon  the  point,  which  is  very  important.  Though 
perhaps  I  suspect,  that  the  Nabob  knows  nothing  of  this  suit,  I  can- 
not take  notice  of  that ;  for  it  is  not  pleaded  ;  therefore  I  must  take 
it  to  be  his  bill,  while  it  stands  upon  the  record  in  this  manner. 
Considering  it  as  the  suit  of  the  Nabob,  no  doubt  it  is  difficult  to 
sever  the  inconveniences  from  the  rest ;  but  let  them  be  what  they 
will,  I  cannot  upon  this  record  allow  the  plea ;  therefore  let  it  be 
over-ruled. 

On  the  30th  July  the  Attorney  GtmrcA  [Sir  A.  MacdanaJd]^ 
moved  for  leave  to  put  in  another  plea ;  but  the  motioo  was  refused. 
He  then  applied  (or  time  to  answer :  as  the  distringas  might  issue 
immediately ;  and  that  application  was  also  refused  (1). 

1.  Th£  arpunent  and  decision,  as  to  the  plea  offered  in  bar  of  this  suit,  (which 
plea  was  overmled,)  may  be  found  in  3  Brown,  292,  310.  The  subsequent  decree 
of  dismissal  (after  the  defendant  had  put  in  an  answer,  containing  the  same  matter 
of  defence  which  foimed  the  sabetance  of  the  plea)  is  reported  in  4  Brown,  180, 
188. 

2.  That  a  political  treaty,  between  sovereigns,  or  parties  exercising  sovereign 
authority,  cannot  be  the  subject  of  municipal  jurisdiction;  but  that  its  observance, 
or  neglect,  must  depend  on  that  respect  which  the  parties  bound  thereby  can  be 
made  to  feel  for  the  jus  geniiumy  is  established  by  the  final  resnlt  of  this  case. 
Lord  Rosslyn  even  thought  it  doubtful,  whether,  in  any  case,  a  foreign  sovereign 
could  sue,  or  be  sued,  in  a  municipal  Court  of  this^country :  Barday  v.  RusseU,  3 
Ves.  431,  433:  but,  in  Z>c  te  Torre  v.  Berrudes,  Shr  John  Leach,  V.  C.  (on  the  22d 
April,  1818,)  ordered  the  King  of  Spain  to  be  named  as  a  party  to  that  suit,  the 
object  of  wmch  was  to  charge  the  defendant,  Bemales,  in  respect  of  acti  done  by 
him  as  agent  of  that  king:  and  on  a  subsequent  occasion  (18th  March,  1819,)  when 
the  same  cause  was  under  discussion,  his  Honor  distinctly  laid  it  down,  that  a 
foreign  government,  or  sovereign,  could  both  sue  and  be  sued  in  the  Coiuts  of  this 
country.  This  detennination  is  perfectlv  consistent  with  the  principal  case, 
understanding  the  Vice  Chancellor  to  allude,  not  to  federal  agreements  bearing  a 
political  chanLCter,  but  only  to  personal  demands  of  a  private  nature,  and  to  cases 
where  the  fund,  or  the  accountable  parties,  are  within  reach  of  the  jurisdiction. 

3.  The  rule,  that  a  party,  who  applies  for  leave  to  amend  his  plea,  should  state 
to  the  Court  the  precise  nature  of  the  proposed  amendment,  is  well  established: 
Wood  V.  StriMmd^  2  Ves.  &  Bea.  157:  but.  Lord  Thurlow's  (reported)  intimation, 
that  the  substance  and  the  form  of  a  plea  could  not  be  considered  separately,  is  at 
variance  with  constant  practice ;  a  plea,  though  good  in  substance,  is  frequently 
overruled,  as  being  deficient  in  point  of  form:  in  such  cases,  however,  leave  is 

(1)  Post,  vol.  iL  56,  4  Bit).  C.  C.  180. 
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umiaUy  given  to  amend:  Jlfe-MMaery.JMet^ 
2  Ves.  fvau  87. 

4  When  process  cannot  in  any  way  be  made  effectual  against  a  defendant,  it 
would  be  absurd  in  him  to  take  so  much  notice  of  such  process  as  to  put  ina  plea 
to  the  jurisdiction:  but  when  the  process  can,  by  any  means,  be  enfinced,  it  wodd 
be  repugnant  in  terms  to  offer  such  a  plea  to  one  of  the  Kinjg's  sapetiar  Cooiti  of 
general  jurisdiction,  without  showing  what  other  Court  has  jurisdiction.  Eari  of 
Deriyv.I>ukeofMiol,iyeB.QenJxiS;  &  C.  2  Ves.  Sen.  357. 
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Costs  as  between  attorney  and  client  against  parties  to  a  fraudulent  bankruptcy, 
except  those,  who  discovered  and  gave  evidence :  and  the  attorney  deprived  of 
the  office  pf  Master  extraordinaiy,  and  conunitted. 

From  the  affidavits  upon  this  petition,  which  were  very  numeroos, 
it  appeared  to  be  occasioned  by  a  scheme  to  procure  a  fraudulent 
commission  of  bankruptcy  against  two  men,  named  Atherstcm,  for 
the  purpose  of  defrauding  their  creditors.  Several  persons  were 
concerned ;  among  whom  Lightwood,  jun.  was  an  attorney,  and 
acted  as  attorney  in  the  transaction,  and  made  himself  commissioner. 
His  father  acted  as  his  clerk.  At  last  Hooper,  one  of  the  parties, 
and  the  bankrupts  made  a  discovery ;  and  their  evidence  was  made 
use  of  against  the  rest.  The  Lord  Chancellor  had  upon  a  former 
day  ordered  Lightwood,  jun.  to  be  deprived  of  his  office  of  one  of 
the  Masters  extraordinary  of  the  Court  on  account  of  his  share  in 
the  transaction ;  and  the  parties  were  ordered  to  attend  the  Court 
personally,  and  were  heard  by  Counsel  and  upon  affidavits  in  their 
exculpation.  Lightwood  swore,  he  conceived  himself  to  be  acting 
in  the  usual  course  6i  his  profession  as  a  Solicitor.  The  petition 
was  by  the  creditors  of  the  bankrupts. 

Solicitor  General  [Sir  John  Scott],  for  the  Petition,  said,  he 
should  not  press  for  punishment ;  but  hoped,  for  the  sake  of  public 
justice,  that  the  Court  would  read  the  parties  to  this  business  such  a 
lesson,  as  would  have  the  effect  of  preventing  in  future  the  swin- 
dling transactions,  which  under  the  name  of  commissions  of  bank- 
ruptcy were  carried  on  in  every  county  in  the  kingdom  (1). 

Lord  Chancellor,  [Thurlow].  It  is  of  great  consequence  to 
public  justice,  that  these  abuses  should  not  be  practised ;  and  it  is 
clear  here,  that  this  was  a  fraudulent  conunission  of  bankruptcy, 
sued  out  without  the  least  foundation,  and  without  the  least  view  to 
any  other  purpose  than  to  clear  these  two  bankrupts  against  all  their 
creditors.  The  only  question  is,  how  far  the  several  parties  knew, 
it  was  so.  The  discovery  has  come  from  Hooper,  a  partaker  and 
accomplice ;  and  his  evidence  ought  to  be  regarded  in  the  light  of 

(1)  Post,  vol.  vi.  1. 
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the  evidence  of  an  accomplice ;  therefore  he  would  not  be  enti- 
tled to  credit,  if  the  conduct  of  the  rest  had  afforded  even  a  slight 
ground  of  fairness.  The  same  observation  applies  to  the  evidence 
of  the  bankrupts  themselves ;  for  they  joined  in  the  fraud,  and  con- 
certed the  means  of  imposition.  Upon  the  other  hand  it  is  clear, 
that  the  attorney,  who  negotiated  this  business,  must  have  known, 
the  subject  was  a  fraudulent  commission.  Next  it  is  clear,  they 
transacted  it  with  a  view  to  effect  a  fraud ;  and  took  very  gross 
means  to  do  so ;  which  appears  from  the  manner  of  conducting  the 
business  from  beginning  to  end.  Supposing  those  things  true,  which 
are  proved  false,  their  account  is,  that  a  man  came  to  them  to  take 
out  a  commission  against  two  persons,  he  named;  and  without 
examination  as  to  the  nature  of  the  debt,  of  the  trading,  or  of  the 
act  of  bankruptcy,  they  proceeded  to  take  out  the  commission ;  a 
conduct,  which,  whatever  they  may  think  of  it,  if  they  are  serious 
in  their  affidavit,  is  the  most  infamous  and  reproachful,  that  can  be 
imputed  to  them ;  and  the  observation  is  very  just,  that  to  swear 
they  look  upon  that  conduct,  which  they  avow,  as  in  the  conunon 
course  of  their  profession,  is  an  aggravation.  Therefore  with  regard 
to  them  it  is  impossible  to  be  content  with  saying,  they  deserve 
reproach,  and  that  a  lesson  ought  to  be  read  to  them ;  for  a  lesson 
to  such  persons  is  most  idly  thrown  away,  and  would  be  ridiculous. 
The  part,  the  others  have  taken,  is  also  too  manifest  When  the 
whole  matter  was  blown  up,  if  there  had  been  any  honesty  in  the 
parties,  or  any  foundation  for  their  pretences,  the  proper  thing  was 
to  give  up  the  commission,  and  join  against  Hooper  and  the  bank- 
rupts, who  had  drawn  them  in.  Instead  of  that  they  have  endeav- 
ored to  support  it.  Therefore  let  it  be  referred  to  the  Master  to 
take  an  account,  as  between  attorney  and  client,  of  all  costs 
the  petitioners  have  been  put  to,  to  be  paid  by  the  two  Light- 
woods  (1),  and  all  the  parties  (2)  except  Hooper  and  the  others, 
who  came  forward.  It  is  expraient  for  justice,  that  upon  that 
account  they  should  be  excepted ;  as  their  evidence  was  used 
against  the  rest.  But  all  the  rest  must  pay  the  costs ;  and  the  two 
Lightwoods  stand  committed. 

A  TBADXR  may  declare  his  inability  to  meet  his  engagements,  and  such 
declantion,  if  made  with  the  openness  of  announcement  prescribed  by  the 
general  Bajikrupt  Act,  may  be  a  good  foundation  of  a  commission:  but,  where  a 
secret  and  concerted  fraud  in  obtaining  a  commission  of  bankrupt  has  been  prac- 
tised, (not  merely  the  insolvent,  the  petitioning  creditor,  and  the  solicitor,  but)  all 
parties  implicated  in  the  fraud  may  be  brought  before  tiie  Court  by  petition.  Ex 
parte  Boyfe,  Buck,  247.  A  solicitor  cannot  show  a  more  pointed  disregard  of  his 
duty,  than  bv  lending  himself  to  a  fraudulent  commission.  Ex  parte  SiokeSj  7 
Yes.  407.  The  Court  will  not,  indeed,  enforce  such  strict  regulations  as  would 
be  oppressive  to  a  solicitor,  who  is  fairly  endeavoring  to  satisfy  himself,  whether, 

^1)  Beames  on  Costs,  143;  poii^  Ex  parte  Conway;  Ex  parte  Heyunod^  vol. 
xiii.  62, 67,  and  tiie  note  in  page  64 ;  Ex  parte  AmMmiih^  xiv.  209. 

(2)  As  to  the  Bankrupts,  |N»<,  Ex  parte  Shaw,  vol.  iL  40;  Ex  parte  Bromleif,  iii. 
40 ;  Beames  on  Costs,  329,  330. 
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though  doubts  appear,  tbs^  may  not  be  ovwcome ;  but  wtiSl^  the  Court  win  expect 
a  reaflouable  degree  of  diligent  inquiiy  by  the  solicitor,  whether  there  is,  honaUi, 
a  Detitioning  creditor's  debt,  and  an  act  ^  bankruptcy :  Ex  parte  Macor^  19  Yes. 
541 :  and,  if  fraud,  or  mischieTous  negligence,  in  suing  out,  or  executing,  a  com- 
mission, is  established  against  a  solicitor,  he  may  be  nuide  topay  the  costs  of  the 
proceedings  Ex  parte  AroummUh,  14  VesL  210;  Ex  park  Oofipoodj  13  Vea  69; 
Er  parte  Canufoy,  13  Ves.  631.  Where,  with  a  Yiew  to  impose  upon  the  Great 
Seal,  commiaaions  are  taken  out  upon  the  fabrication  of  negotiable  paper,  having 
the  semblance  of  a  good  consideration,  when,  in  fiu^t,  nodui^  has  been  paid  for 
the  bills;  all  persons  engaged  in  such  transactions  are  guil^  of  a  fraudulent  con- 
spiracy, and  me  Attorney  U^ieral  may  be  directed  to  prosecute  them:  £7  pott 
jSmeryy  Buck,  422 ;  the  same  course  may  be  pursued  when  the  commission  has 
been  contrived  for  tiie  purpose  of  giving  the  insolvent  a  certificate.  £7  park 
CawOumej  19  Vea  200.  Though  now,  by  virtue  of  the  6th  sect  of  the  stat  6 
Gea  IV.  c.  96,  a  trader  may  file  a  declarwon  of  his  own  insolvency,  upon  which 
a  commission  may  be  taken  out ;  under  certain  restrictions,  however,  iduch  eo  far 
towards  excluding  secret  concert.  A  commission  cannot  stand,  where  afi  the 
parties  who  have  to  work  it  are  in  connexion,  and  might  play  into  each  otfaei's 
hands.  Ex  parte  Story,  Buck,  74  A  General  Order  (dated  25th  July,  1817)  has 
been  published,  to  correct  the  abuse  of  appointing  the  creditor  of  a  bankrupt  to 
execute  the  comnussion  acfainst  him :  and  see  farther  regulations  as  to  the  practice 
in  bankruptcy,  laid  down  by  Lord  Eldon,  in  6  Ves.  1, 5. 


[  »396  ]  FREDERICK  t;.  HALL. 

[1791,  Nov.  25.] 

Plath  excepted  firom  beciuest  oi  personal  estate  to  wife,  after  her  decease  over, 
and  recited  tx>  be  hereinafter  given  to  daughter,  but  not  fiuther  noticed:  undis- 
posed of.  (a) 

Testator  bequeathed  all  his  persmial  estate,  except  his  pkte, 
<<  which  is  hereinafter  given  to  my  daughter/'  to  his  wife  with  lim- 
itations over  after  her  decease.  He  took  no  farther  notice  of  his 
plate.  The  question  was,  whether  it  was  sufficiently  devised  to  the 
daughter ;  or  whether  to  be  considered  as  undisposed  of. 

Lord  Chancellor  [Thurlow].  I  cannot  say,  the  plate  is  dis- 
posed of  by  his  will.  I  see  no  manner  of  giving  it  to  the  daughter, 
nor  any  implication  to  arise  for  that  purpose.  Non  constat  whether 
it  is  to  go  over  by  executory  devise  Uke  the  rest  of  the  property,  or 
to  be  to  her  absolutely.  I  cannot  say,  there  is  such  an  executory 
devise  of  it  over ;  but  if  I  give  it  to  her,  must  give  it  to  her  abso- 
lutely. Suppose  the  words  had  been  <<  which  is  hereinafter  disposed 
of  to  "  any  stranger,  or  to  a  school,  &c.  those  words,  though  used 
in  the  present  tense,  cannot  under  that  context  be  a  dispontion. 
Therefore  it  must  be  considered  undisposed  of  (1). 

Ip  a  testator,  by  a  subsequent  paper,  profess  to  have  bequeathed  by  a  fonner 
instrument  personal  property  wMcn  he  has  not  bequeathed,  tfie  ecclesiastical 

(a)  See  1  Williams,  Executois,  61;  (Hyrm  v.  Ch^kmder,  2  Hagg.  428;  The 
King's  Prodor  v.  l^otnes,  3  Hagg.  218;  SkingUr  v.  Pemfterton,  4  Hagg.  359; 
Tkmpaon  v.  Brmtme,  3  M.  &  Keen,  32. 

(1)  IP.  Will.  59;  WrightY.  Wymtt,  2yent56;  Eigkt  v.  Hammimd,  1  Stn. 
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Coorts  will  allow.tlie  paper  containing  the  statement  to  be  proved  as  testamentary, 
and  the  property,  it  has  been  held,  will  pass.  Druce  v.  DennUon^  6  Yea.  997, 
But,  a  recital  of  a  previous  disposition  of  real  estate  will  not  amount  to  a  devise ; 
for  that  question  must  be  determined,  not  according  to  the  civil  law,  but  by  the 
rules  of  our  own  municipal  law.  Ban^fidd  v.  Popham^  1  P.  Wms.  59;  Wright  v. 
Wyvdl,  2  Ventr.  57;  S.  C.  3  Lev.  359.  Admitting  that  the  recital  of  a  gBl,  aa 
antecedently  made  in  the  will  containing  such  recital,  or  by  a  former  testamen- 
tary instrument,  may  amount  to  a  gift  of  personalty :  (a  conclusion,  however,  as  to 
which  there  must  always  be  consideraole  difficulty:  ShdUy  v.  Bryer,  Jacob's 
Rep.  211 :)  still,  a  Court  of  Equity  will  at  least  require  to  see,  very  clearly,  that 
there  is  nothing  in  the  will  to  which  the  recital  can  refer,  before  it  is  turned  into 
a  distinct  bequest:  Smith  v.  FUz^eraldj  3  Ves.  &  Bea.  8 :  and  a  declaration  of  an 
intention  to  inake  ^future  disposition,  in  favor  of  any  individual,  clearly  cannot 
amount  to  a  gift :  {SadUr  v.  Titmer,  8  Ves.  623:)  even  if  it  could  be  supported  as 
acood  bequest  for  eenenl  charity ;  as  to  which,  see,  jmmC,  note  7  to  Moggndgt  v. 


GREEN  17.  CHARNOCK.  (1) 
[1791,  Nov.  25, 2a] 

To  entitle  Defendant  to  security  for  costs  it  is  not  sufficient,  that  Plaintiff  appears 
by  the  bill  to  be  out  of  the  jurisdiction :  he  must  appear  to  be  resident  abroad : 
then  it  is  of  course,  (a) 

Mr.  Richards  moved,  that  the  Plaintiff  should  give  security  to 
answer  costs,  upon  the  ground,  that,  as  he  stated  himself  to  be  at 
sea  upon  a  voyage  to  North  America,  he  stated  himself  to  be  out  of 
the  jurisdiction  of  the  Court. 

Solicitor  Generaly  [Sir  John  Scott],  and  Mr.  Abbot  opposed  the 
motion,  as  the  Plaintiff  intended  to  return ;  and  was  only  gone  to 
procure  evidence  in  the  cause. 

Lord  Chancellor  [Thurlow].  If  he  was  upon  a  voyage  to 
Ireland,  he  would  be  out  of  the  jurisdiction  of  the  Court. 
The  true  question  is,  whether  •  he  must  not  be  resident  [*  397] 
out  of  the  jurisdiction.  If  he  had  stated  himself  so,  the 
motion  would  have  been  of  course,  and  no  notice  necessary :  but 
here  the  Defendant  thought  himself  obliged  to  give  notice,  tn 
order  to  entitle  himself  he  must  raise  the  idea,  that  the  Plaintiff  is 
gone  to  avoid  the  award  of  the  Court,  or  with  a  view  not  to  return. 

The  Lord  Chancellor  declared  himself  to  be  decidedly  of  this 
opinion :  but  as  Mr.  Richards  had  made  the  motion  for  Mr.  Lloyd, 


8! 


3  Bio.  C.  C.  371;  2  Cox,  284;  2  Dick.  775. 

Unless  aU  the  complainants  actually  reside  abroad,  security  for  costs  can- 
not be  requued.  lBaibour,Ch.Pr.  102,^  vol.2,402;  GUberi  y.  Giibert,2  Vaige, 
603 ;  Bvargu8  v.  Onmryf  1  Edw.  449.  It  will  not  be  required  of  a  complainant 
about  to  go  abroad :  nUlu  v.  GmfuU^  1  Young  &  Jer.  511 ;  never  of  an  officer  in  the 
army  or  navy  in  actual  service,  nor  of  a  consul.  CoUhrook  v.  Jonts^  Dick.  154 ; 
SkmUy  v.  liime^  1  Hog.  12;  LUlit  v.  XriUte,  2  My.  &  Eeene,  401.  A  non-resi- 
dent i^laintiff,  who  sues  en  autre  droit  is  not  responsible  for  costs,  unless  under 
veiy  special  circumstances,  and  he  ought  not  to  be  obliged  to  enter  into  peraonal 
security  in  the  first  instance.    Cooper  v.  CJason,  3  Johns.  Ch.  520. 
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and  expected,  that  it  would  have  been  of  course,  it  was  at  his  request 
permitted  to  stand  over. 

On  the  28th  Mr.  Lloyd  moved  it  upon  affidavit  of  the  fact  stated 
in  the  bill.  He  cited  Lord  Hardwicke's  words,  2  Yes.  24,  ^<  if  upon 
face  of  the  bill  Plaintiff  appears  to  be  beyond  sea,  you  may  apply  for 
security  to  answer  costs." 

Solicitor  Generaly  for  Plaintiff,  agreed  to  give  security. 

Lord  Chancellor.  From  what  inquiry  I  have  made,  the  state- 
ment in  the  bill  is  not  a  sufficient  foundation  for  this  motion.  The 
words  of  the  order  upon  the  motion  of  course  are,  that  he  <^  Kves 
abroad."  You  are  catching  Lord  Hardwicke  by  ^ose  words ;  for 
in  that  case  the  Plaintiff  stated  himself  in  the  bill  to  be  resident 
abroad.  You  do  not  mean  to  say,  that  if  he  was  fishing,  or  a  sailor 
going  backward  and  forwards,  he  must  give  security.  The  general 
rule,  as  I  conceive  it,  is,  that  the  Plaintiff  must  appear  to  be  readent 
abroad.  I  only  want  to  settle  the  general  rule ;  for  it  is  nothing  to 
this  motion,  to  which  there  is  now  no  opposition  (1). 

1.  This  case  b  also  reported  in  2  Cox,  284,  and  in  3  Browa,  370. 

2.  The  simple  fiict,  that  the  plaintiff  is  gone  abroad,  is  not  a  sufficient  ground 
for  compelling  him  to  give  securitv  for  costs.  Hoby  v.  lEttheaeky  5  Ves.  699. 
And  this  would  be  more  particularly  unreasonable,  when  an  (MaoiL  founded  on 
competent  information,  as  to  his  intended  return,  has  been  filed  by  nis  solicitor; 
and.  when  the  plaintiff's  fiunily  are  remaining  in  this  countnr.  JrhUe  v.  Gwd- 
head,  15  Ves.  3.  Where  co-plaintiffs  are  residing  in  England,  a  plaintiff  who  is 
even  permanently  resident  abroad  will  not  be  oraered  to  give  secnri^  for  coals. 
fFalker  Y.  EatteHnf,  6  Yea.  612. 

3.  Security  for  costs  should  be  applied  for  before  praying  time  to  answer,  if  it 
appears  on  the  face  of  the  bill,  that  the  plaintiff  is  bevond  sea ;  or  if  that  fact  wu, 
by  any  other  means,  then  in  the  defendant's  knowledge :  MtHoruahi  v.  Mdkmt' 
^2Ves.Sen.24;  Cra^*  v.  Bolfon,2  Btomn,  609;  Anum^mmu  case,  10  Yes. 
2^ :  and  if  the  defendant,  though  not  entitled  to  ask  securify  for  costs  when  he 
prayed  time  to  answer,  subsequent! v  learns  that  the  plaintiff  is  gone  abroad;  by 
filing  his  answer,  with  that  knowledge,  he  precludes  himself  from  &e  right  of  de- 
manding security  for  costs.  J^y^  v.  DycU^  1  Mad.  187.  But,  although  an  answer 
has  been  put  in,  if  ^  the  plaintiff  afterwards  goes  abroad,  with  the  intention  to  re- 
side and  be  domiciled  m  a  foreign  country,  (ffeeki  v.  Cok^  14  Ves.  5]9,)orie 
renxived  from  the  kingdom,  under  the  Alien  Act,  (SeHaz  v.  Hcauon,  5  Ves.  361,) 
he  will  be  ordered  to  give  security  for  costs. 

4.  The  practice  of  the  Court  of  Exchequer  seems  to  be,  to  allow  a  plaintii!! 
resident  abroad,  to  sue  without  giving  security  for  costs.  Beekman  v.  Ltgrang^ 
2  Anstr.  350. 

5.  By  the  bill  now  ^1827)  before  Parliament,  for  regulating  the  practice  of  the 
Court  of  Chancery,  it  is  proposed  that  the  penal  sum  of  a  bond  entered  into,  by  a 

Elaintiff  out  of  the  jurisdiction,  as  security  for  the  costs  of  a  suit,  shall  be  one 
undred  pounds. 

(1)  PoHy  SdUn  V.  Hcmnmj  Hoby  v.  HUdusock,  vol.  v.  261, 699.  Beames  on 
Costs,  187. 
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SANDFORD  v.  PAUL.  (1) 
[1791,  Not.  2a] 

WiTifEss  examined  before  decree,  but  then  accidentally  and  without  fraud  incom- 
petent, on  motion  allowed  to  be  generally  re-examined  after  decree,  upon 
mterrogatories  to  be  settled  by  the  Master :  but  if  competent  at  first,  second 
eramination  can  be  only  to  matter  substantially  different  (o) 

Impertinent  interrogatories  suppressed,  [p.  400.] 

A  WITNESS  in  this  cause  had  given  evidence  under  a  release  exe- 
cuted by  him,  which  by  mere  accident  did  not  cover  a  very  small 
debt  due  to  tiim,  in  respect  of  which  he  was  interested  at  the  hear- 
ing, and  therefore  incompetent.  After  the  decree  a  motion  was 
made  to  re-examine  him  as  a  witness  in  the  cause. 

Solicitor  General  [Sir  John  Scott],  against  the  motion.  The  rule 
of  the  Court,  where  a  party  wishes  to  examine  a  witness  after  a  de- 
cree, who  has  been  examined  in  chief,  is,  that  it  must  be  by  leave  of 
the  Court ;  and  the  point  to  which  they  wish  to  examine  him,  and 
the  circumstances  making  a  re-examination  necessary,  must  be  stat- 
ed. Sawyer  v.  Bowyer,  1  Bro.  Ch.  Ca.  388,  on  motion  to  suppress 
depositions  taken  without  an  order  before  a  Master,  to  which  the 
witness  had  been  examined  in  chief,  the  Court  held  he  was  not  to 
be  examined  before  the  Master  to  the  same  matter,  to  which  he  had 
been  examined  in  chief.  In  Vaughn  v.  Lloyd,  1st  February,  1787, 
the  Court  held  the  same  doctrine.  The  rule  is  founded  upon  this ; 
the  Court  looking  upon  the  re-examination  after  a  decree  of  a  wit- 
ness, who  has  been  examined  before  it,  as  dangerous  to  justice,  leaves 
it  to  the  Master  and  trusts  him  with  settling  the  interrogatories.  On 
these  motions  the  former  depositions  are  always  disclosed  to  let  the 
Court  see,  whether  the  re-examination  is  necessary.  This  is  the  case 
of  a  man,  who  could  not  be  a  witness,  because  he  had  an  interest ; 
but  there  is  equal  danger  in  this  case ;  for  the  parties  have  nothing 
to  do  but  to  examine  him,  knowing  him  not  to  be  competent,  and 
get  him  to  release  after  the  decree ;  and  they  may  then  frame  their 
interrogatories,  knowing  what  he  has  said,  and  what  he  wiU  say. 
Suppose  nine  out  of  ten  interrogatories  not  to  relate  to  the  matter 
of  the  decree  made,  and  calculated  to  induce  the  Court  to  make  an- 
other decree ;  this  would  not  be  permitted  as  to  those  nine,  though 
it  might  be  doubtful  as  to  the  tenth.  The  Court  refused  to  make 
such  a  decree,  as  would  have  been  made,  if  this  evidence  had  been 
read ;  and  the  question  is,  whether  the  court  will  let  this  useless  evi- 
dence be  read.    It  would  do  no  good ;  and  therefore  he  ought  not 

2  DicL  750;  3  Bro.  C^C.  370.  4 

This  case  could  not  arise  at  pesent  in  England  where  Lord  Penman's  re- 
cent act  has  abolished  the  objection  to  tncommtency  from  interest,  as  well  as 
infamy.  See  ante,  p.  61,  note  (a)  to  Craoen  v.  TickdL  It  is,  however,  important 
as  illustrating  the  practice  with  regard  to  examination  of  witnesses  after  a  decree. 
Leave  of  the  Court  must  be  obtained  to  examine  those  who  have  been  before  ex- 
amined ;  but  as  to  others,  leave  is  not  necessaiy.    1  Barbour,  Ch.  Pr.  496, 9. 


(1) 
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to  be  examined  again.  •  If  the  Conit  thinks,  that  where  a  witness 
is  incompetent  on  account  of  interest,  without  practice  and  sup- 
posing it  by  accident,  he  may  be  examined  after  as  before  a  decree, 
then  they  must  exhibit  interrogatories.  My  reason  for  objecting 
is,  that  nine  tenths  of  these  depositions  l^ve  no  relation  to  the 
decree ;  and  if  they  are  made  evidence  I  must  move  to  suf^xess 
them. 

Lord  Chancellor  [Thurlow].  The  principle  is,  that  where  a 
witness  has  been  examined  upon  interrogatories  before,  and  has 
deposed  in  a  manner  less  fiivoraUe,  than  the  parties  wished,  they 
shall  not  force  him  by  new  interrogatories  so  as  to  lead  him  to  do 
any  thing  wrong  in  that  respect  It  is  clear  upon  the  substantial 
merits,  that  it  is  essentially  necessary  to  justice  to  let  in  thb  evidence. 
On  the  other  hand  it  is  convenient  only  to  let  it  in  upon  the  point 
decided.  In  the  case  cited  the  objection  of  the  Court  vras  this ;  you 
shall  not  examine  the  same  witness  upon  interrogatories  put  before, 
because  you  have  got  his  deposition  as  originally  given  upon  them ; 
secondly,  you  can  have  no  cfcject  in  making  him  swear  again,  but  a 
hope  that  he  may  vary.  The  Court  inclined  upon  substantial  justice, 
if  it  appeared,  the  parties  wished  a  witness  to  be  examined  to  oew 
matter,  to  allow  interrogatories  substantially  different  to  be  put ;  and 
imagined  it  might  be  done  vrithout  implication ;  but  corrected  them- 
selves upon  observing,  that  the  contrary  had  been  solemnly  deter- 
mined. It  must  then  be  upon  the  ground,  that  they  are  substan- 
tially different  But  in  this  case  the  general  rule  does  not  q>ply ; 
for  though  it  is  true,  the  witness  has  been  examined  before,  the  point 
raised  here  is  some  sli^t  interest,  that  he  had.  They  will  be  to 
examine  to  all  the  matters  examined  to  bef<He.  I  cannot  then  rule, 
that  this  witness  shall  not  be  examined ;  as  to  do  so  I  must  deter- 
mine, that  he  shall  not  be  exaunined,  though  competent,  because  not 
competent  at  the  hearing.  I  agree,  that  in  principle  the  danger  is 
the  same,  whether  the  witness  was  competent  at  first  or  not  I  also 
think,  that  if  I  had  reason  to  suspect,  that  by  any  other  thing  than 
a  sUp  they  had  so  examined  him,  I  would  not  allow  another  exami- 
nation ;  for  if  they  had  managed  it  in  that  way,  the  least, 
[*400J  they  ought  *  to  lose,  would  be  the  benefit  of  that  examina- 
tion. But  it  is  not  allied,  that  they  examined  him  with 
that  view.  If  he  had  been  competent,  at  the  time  he  was  examined, 
and  the  desire  of  the  parties  had  been  to  examine  him  to  new  mat- 
ter, to  which  only  he  ou^t  to  be  examined,  that  practice  of  stating 
the  points  not  examined  to  before  might  have  been  deemed  a  reason- 
able caution  by  the  Court,  that  they  might  see  the  occasion  to 
examine  hum  upon  the  new  matter.  But  what  the  course  of  the 
Court  would  be  in  that  case,  does  not  relate  to  the  present,  which  is 
professedly  to  examine  him  upon  the  very  point,  to  which  he  was 
examined  before,  statii^  that  he  was  examined  under  a  release, 
which  by  accident  did  not  cover  all  the  interest,  he  had.  But  if  that 
was  an  accident,  the  parties  should  not  suffer.  If  you  can  proi^ 
that  though  they  expected  it  U>  cover  the  whole,  yet  because  it  did 
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not,  they  are  therefore  to  lose  the  whole  benefit  of  his  testimony, 
then  they  ought  not  to  examine  him  at  all.  Suppose  the  witness 
had  not  been  examined  at  all  before  the  decree ;  but  after  it  a  pro- 
posal is  made  to  examine  him  upon  certain  interrogatories ;  and  the 
Master  finds  them  impertinent  to  the  decree ;  it  would  be  imperti- 
nent to  the  cause  then ;  and  the  way  interrogatories  are  treated,  if 
impertinent  to  the  decree,  seems  to  be  the  manner,  in  which  this 
must  be  come  at.  If  they  turn  out  to  be  impertinent,  they  must  be 
suppressed.  If  I  can  be  convinced,  that  this  is  such  an  objection  to 
his  examination,  now  he  is  competent,  that  is  a  question  aeorsim ; 
and  in  that  case  he  ought  not  to  be  examined  at  all.  Neither  can  I 
confine  hkn  to  the  matter  not  examined  to  before ;  because  his  first 
examination  failed  by  accident.  Then  he  falls  into  the  class  of  all 
other  witnesses ;  and  if  the  interrogatories  are  impertinent  to  the 
matter,  they  ought  to  be  suppressed. 

There  was  some  dispute,  whether  the  interrogatories  in  these 
cases  ought  to  be  settled  by  the  Master.  Mr.  Mansfield,  for  the 
motion,  said  there  was  not  a  word  about  that  in  the  cases  cited ;  and 
that  the  Master  must  examine  into  the  whole  me/its  of  the  cause, 
before  he  could  take  upon  him  to  settle  them. 

Lord  Chancellor  only  said,  he  did  not  think  it  signified,  whether 
they  were  settled  by  the  Master  or  not ;  and  that  it  must  depend 
upon  the  practice. 

The  interrogatories  were  afterwards  ordered  to  be  settled  by  the 
Master  (1).  

1.  As  to  examinations  respecting  the  competence  or  the  credit  of  a  witness,  after 
publicaticm,  see  note  2  to  Pvrcdl  v.  3f' JVomora,  8  V.  324.  Courts  of  Equity  are 
very  jealous  of  applications  for  re-examination  of  a  witness,  from  an  apprehension 
that  he  may,  perhaps,  be  practised  upon  in  the  interval  between  his  nnst  and  (his 
proposed)  second  examination.  And  although  a  witness  has,  upon  his  own  appli- 
cation, been  pennitted  to  have  an  opportunity,  by  a  re-examination,  of  correcting 
a  specific  error,  yet,  the  order  was  expressly  confined  to  that  single  purpose.  To 
allow  a  witness,  upon  his  own  allegation  of  mistake,  to  be  examined  entirely  de 
novo,  would  be  enabling  him  to  throw  in  the  most  pernicious  alteration  of'^  his 
evidence.  IGrk  v.  JKinJk,  13  Ves.  283, 286.  Even  with  respect  to  a  specific  mis- 
take, the  indulgence  of  a  re-examination  will  be  but  sparingly  and  cautiously 
^nted.  Nothing  but  the  strongest  conviction  of  an  unintentional  mistake  hav- 
ing been  really  made,  will  justify  an  order  for  a  re-examination ;  but  where  it  is 
evident  to  the  Court,  that  the  inaccuracy  in  Ihe  point  sought  to  be  corrected 
arose,  truly  and  merely,  fipom  a  mistake  in  the  witness,  or  an  unintentional  slip  in 
the  interrogatories,  open  to  no  suspicion  of  designing  malpractice,  it  would  not 
be  doing  justice  to  the  party  in  the  cause,  not  to  permit  it  to  be  set  right  Row- 
l^  V.  iMey,  1  Cox,  283 ;  ^s&ee  v.  S^>%,  5  Mad  469;  Cox  v.  ^OUmgham,  Ja- 
cob's Rep.  d4dL  And  the  propriety  of  such  amendment  would  be  still  more  un- 
questionable, if  the  mistake  seem  to  have  originated  on  the  pert  of  the  examiner. 
Ingram  v.  MUcheUy  5  Ves.  299;  Griells  v.  Gansen,  2  P.  Wms.  646.  But,in  every 
case,  the  mistake  must  be  satisfactorily  apparent  to  the  Court  itself;  the  allega- 

(1)  See  Sandfard  v.  Paul,  3  Bra  C.  C.  370,  2  Dick.  750;  Callow  v.  Mime,  2 
yem.47^;pod,SmUhv.JmuB,ia.5&i]  Grtenawauy.^damSyXiiLdeO;  PurceU 
V.  MWamara,  xvii.  434 ;  JJtrc^  v.  fFalker,  2  Sch. &L,ef.  518 ;  Smnford v. Home, 
Madd.  379;  Smiih  v.  Oraham,  Vaurhan  v.  FTarrally  2  Swanst  264,  395;  and  the 
notes.  Ord.  Ch.  BCr.  Beames's  e£  74;  2  Ch.  Ca.  217:  Prac.  Reg.  420,  Mr.. 
Wyatt's  ed. 
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tion  of  the  whoets  will  not  do:  in  one  very  special  caBe,  in  which  it  was  aUesed, 
that  the  witness  was  deaf,  and  owing  to  that  infinniQ^  had  ftUen  into  error,  whidi 
he  was  desirous,  from  motives  of  conscience  only,  to  correct ;  a  commission  far 
his  re-examination  issued,  hut  was  afterwards  suppressed  hy  Lord  Clarendon,  on 
advising  with  the  Master  of  the  Rolls,  and  consulting  the  Six  Cleiin.  RaM 
V.  JUd/ordy  2  Freem.  178.  This  determination  is  in  conformity  with  modem 
decisions,  and  its  soundness  is  evident;  for,  if  a  witness,  after  having  once  com- 
pleted  his  depositions,  were,  on  his  own  allegation  of  mistake,  allowed  to  return 
and  correct  his  first  deposition;  and,  still  more  plainly,  if  he  were  permitted, on 
such  re-examination,  to  introduce  new  matter,  it  is  obvious,  that  a  latitude  would 
be  given  to  fraud  and  artful  suggestion  on  the  part  of  those  interested  in  the 
effect  of  his  depositions.  Lord  Mergavennyr,  Powdlj  1  Meriv.  131 ;  Bott  v. 
Bu-ch,  5  Mad.  68;  ^bee  v.  ShipUaf,  5  Mad.  469. 

2.  But,  though  the  court  will  take  care  not  to  allow  a  re-examination,  the  real 
object  €^  which  may  be  suspected  to  be  only  to  support  defective  evidence  betbre 
(riven ;  (see,  onie,  note  to  Siandm  v.  Edumk^  1  V.  133 ;)  still,  where  the  Court 
IS  satisfied  that  farther  inouiiy  is  necessary,  it  never  refuses  to  grant  it,  either  by 
directing  a  reference  for  farther  examination,  back  to  the  master,  or  before  a  iuiy. 
fTidker  v.  Winf^fidd,  18  Ves.  44a  The  interrosatories  fcnr  this  purpose,  (at  leut 
when  the  question  is  not  sent  to  a  trial  at  law,)  must  be  settlea  by  the  nnster, 
who  will  take  care  that  the  witness  is  not  a  second  time  examined  to  the  same 
facts,  after  having  seen  where  the  case  pinched,  and  how  his  testimony  bore  upon 
it  Vaughan  v.ldoyd,  1  Cox,  313;  SmUh  v.  Orahmn,  2  Swanst  265;  Wittan  r. 
fftOany  19  Ves.  592.  Where,  indeed,  it  is  quite  evident  that  this  mischief  cannot 
arise,  it  may  be  unnecessary  to  insist  that  the  interrogatories  ahoold  be  settled  by 
the  master.    BMi  v.  FTtdkar,  2  Sch.  &  Lef.  5ia 


[*401]  PRICE  t;.  WILLIAMS. 

[1791,  Dec  9.] 

Injunction  cause  stood  over  at  hearing  for  want  cf  parties ;  injunction  not  dis- 
solved nor  receiver  appointed  on  motion  without  special  case  of  waste:  but 
Plaintiff  compelled  to  speed  the  cause. 

Plaintiffs,  claiming  as  purchasers,  filed  a  bill ;  and  obtained  ao 
injunction  against  Defendants,  who  had  got  a  verdict  in  ejectment 
against  them.  The  cause  came  on  in  Trinity  Teim ;  and  upon  a 
defect  of  parties  was  permitted  to  stand  over.  A  motion  was  made, 
that  the  injunction  might  be  dissolved,  or  a  receiver  appointed,  upon 
affidavits  of  waste ;  which  was  denied  by  affidavits  on  the  other  side, 
and  even  from  those  of  Defendants  appeared  to  be  trifling. 

Solicitor  General;  [Sir  John  Scott]^  for  the  motion,  said,  the  Court 
would  interpose  to  prevent  the  estate  from  being  injured  by  ao 
abuse  of  its  process,  particularly  after  the  indulgence,  which  bad 
been  shown  to  the  Plaintiffii  by  aUowing  the  cause  to  stand  over. 

Lord  CHANCELX.0R  [Thurlow].  I  cannot  go  out  of  the  way  by 
appointing  a  receiver  %n  hoc  statu  upon  .the  common  allegation  of 
waste.  The  Defendants  have  no  fixed  equity.  The  Plaintiffs  have 
obtained  an  injunction.  While  that  stands,  the  matter  is  still  sub 
judice.  If  any  special  case  was  made,  as  that  the  estate  was  likely 
to  be  ruined  by  the  mismanagement,  as  if  there  was  a  mine,  and 
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they  were  proceeding  to  ruin  it,  in  such  a  case  as  that  the  Court 
would  be  inclined  to  go  a  litde  out  of  the  way,  and  would  press 
hard  against  form.  However  the  Plaintiffs  must  bring  on  their 
cause,  and  not  hang  it  up  in  this  way  for  ever.  I  will  certainly 
provide  some  remedy  for  that.  Half  a  year  is  a  long  time  to  take 
to  make  parties. 

Plaintiffs  then  agreed  to  speed  the  cause. 

1.  As  a  general  rule,  in  order  to  sustain  a  niotion  in  restraint  of  waste,  the 
party  making  the  aoplication  must  set  forth  and  verify  an  express  and  positive 
title  in  himself;  an  hypothetical  and  disputed  title  will  not  do.  DaviM  v.  Lto^  6 
Yes.  787;  fFhUdegg  v.  WUtd^,  1  Brown,  57.  A  plaintiff  who,  after  failing 
in  an  eiectment,  comes  to  Equity  to  restrain  waste,  stating  that  Ihe  defendant 
claims  by  an  advene  title,  it  has  been  said,  states  himself  out  of  Court  PiUt- 
vforth  V.  BfpUmj  6  Ves.  51 :  but  see  Nortow  v.  Anee,  19  Ves.  154;  Kinder  v. 
JoneSf  17  Ves.  110 ;  and  Hodgson  v.  Deariy  2  Sim.  &  Stu.  224,  et  auart.  Clearly 
where  the  title  is  disputed  asoetween  a  devisee  and  the  heir  at  law,  neither  an 
injunction  to  stay  waste,  nor  a  receiver  will  be  granted  on  the  application  of  either 
party.  Jomta  v.  Jones^  3  Meriv.  174;  SmUh  v.  CoUyer^  8  Ves.  90 ;  see,  post,  note 
d,  to  the  Majfwr  of  Lofuhn  v.  BoU,  5  V .  129. 

2.  It  is  not,  however  to  be  understood,  that  a  plaintiff  who,  thou^  he  has  no 
legal  title,  has  concluded  a  contract,  authorizing  him  to  call  upon  the  Court  to 
clothe  his  possession  with  the  legal  title,  cannot  sustain  a  motion  in  restraint  of 
waste,  provided  the  defendant's  answer  admits  such  contract  Nmoay  v.  Rowt^ 
19  Ves.  155. 


DIXON  t;.  PARKS.  [  »40-2  ] 

[1791,  D«c.  9.] 

Plaiiititf  can  in  no  case  dismiss  his  bill  without  costs :  with  costs  it  is  of  course: 
but  ailer  motion'to  disnuss  witiiout  costs  refused  consent  is  necessaiy. 

Mr.  Mansfield  moved,  that  Plaintiff  might  be  at  liberty  to 
dismiss  his  bill  without  costs  on  the  gromid,  that  some  bonds,  which 
were  the  object  of  it,  had  been  since  found ;  and  therefore  he  had  a 
rernedy  at  kw. 

Lord  Chancellor  [Thurlow]  refused  the  motion  immediately, 
saying  he  could  not  conceive  a  case,  in  which  a  Plaintiff  could 
dismiss  his  bill  without  costs ;  that  to  dismiss  it  with  costs  was  a 
motion  of  course ;  but  that  he  could  not  then  dismiss  it  without  con- 
sent (1). 

It  was  dismissed  with  costs  by  consent  on  pajring  the  costs  of  the 
application.  

L  Though  Lord  Thurlow,  in  this  case,  said,  he  could  not  conceive  any  cir- 
cumstances under  which  a  plaintiff  mi?ht  dismiss  his  bill  without  costs ;  yet,  on 
another  occasion,  where  the  defendant  nad  destroyed  the  subject  of  suit  and  ab- 
sconded, his  Lordship  thought  it  reasonable  that  uie  plaintiff  should  be  at  liberty 
to  dismiss  his  bill,  without  costs,  unless  the  defendant  found  security  for  any 
costs,  which  mi^t  be  given  against  him,  if  the  cause  proceeded.  Knox  v.  Bnwn^ 
1  Cox,  359;  &  C  2  Brown,  lla    However  this  may  be,  when  a  suit  becomes 

(1)  AnU,  140.    See  the  note,  141,  [and  note  (a)]. 

VOL.  I.  CC 
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futile,  as  to  the  plaintiiii  not  in  consequence  of  such  franduleBt  ciieiiniitaBceB  u 
those  above  stated,  but  in  consequence  of  defendants  bankruptcy,  the  plaintiff 
must  either  dismiss  his  bill,  with  costs,  in  order  to  go  in  under  the  commiBsion; 
or  proceed  with  the  suit,  making  the  assignees  parties.  MonUiOi  t.  Toflorf  9 
Yes.  616.  On  the  bankruptcy  of  a  plaintiff  he  must  either  procme  his  asngneea 
to  be  made  parties,  within  the  limited  time,  or  his  bill  will  be  dismisBed;  no  costs, 
however,  are  given  in  such  case  by  the  Court  of  Chancery,  in  which  Court  bank- 
ruptcy seems  to  be  considered  as  a  quagi  abatement :  JFhukr  v.  MaUnty  4  Mad. 
171 ;  Randal  v.  Mun/ord,  18  Ves.  428  :  but  the  practice  of  the  Court  of  Ex- 
chequer as  to  costs,  as  well  as  their  doctrine  as  to  anatement,  is  in  this  instince. 
different:  Damdmm  v.  JStitier,  2  Anstr.  460,  n.;  Bramhaa  v.  CWw,  ibid;  &  C 
cited  2  Dick.  739 ;  TaiU  v.  Carwuk,  cited  ibid,  and  in  2  FowL  £xch.  Pr.  90:  in 
the  last  named  case,  this  distinction  was  taken, — the  Court  of  Exchequer  gives 
costs  on  dismissing,  for  want  of  prosecution,  a  bill  filed  by  a  bankrupt,  untesi  be 
has  previously  obtained  his  certincato ;  but  if  his  certificate  be  produced,  his  bill 
will  be  dismissed  without  costs.  The  Court  of  Exchequer  does  not  compel  a 
bankrupt  plaintiff  to  give  security  for  costs,    .^iion.  2  Anetr.  407. 

2.  A  plaintiff,  who  naa  dragged  defendants  into  Court,  can  in  no  case  (except, 
perhaps,  that  mentioned  in  the  commencement  of  note  1,)  dismiss  his  bill  without 
costs :  to  dismiss  it  with  costs  is  a  motion  of  course  before  a  decree;  i^mmlI  Yes. 
Jun.  140;  but  not  aller ;  CarringUm  v.  HoUy,  I  DicL  281 ;  LaMey  v.  Ht^,  11 
Ves.  602;  Gtiberl  v.  FatdeSj  2  Freem.  158;  unless  the  decree  merely  directed 
inquiries ;  in  which  case  the  parties  may,  by  consent,  obtain  the  same  order  by 
motion,  as  could  be  made  on  farther  direction,    .^iion.  11  Ves.  169. 

3.  Bv  consent  of  the  defendants,  one  co-plaintiff  may,  in  ordinary  cases,  disniisi 
the  bill,  as  far  as  he  is  concerned,  with  costs:  LangdaU  v.  Lat^pdaU^  13  Yes. 
167 :  but  co-plaintif&  cannot  be  permitted  to  withdraw  themselves  rnvn  that  char- 
acter to  the  injury  of  the  remaimnc^  plaintiffs ;  HoUdrk  v.  HoOdfkj  4  Mad.  50. 

4.  A  plaintiff  mav,  on  coming  of  age,  abandon  a  suit  commenced  on  his  bebalf 
whilst  he  was  an  infant ;  but  he  cannot  leave  the  prochixn  amf  to  pay  the  costs, 
unless  he  can  establish  that  the  bill  was  improperly  filed :  if  this  be  not  distinctly 
shown,  the  suit  will  not  be  dismissed,  except  upon  condition  that  the  (late  infant) 
plaint^  shall  cive  an  undertaking  to  pay  the  costs  both  of  the  defendant  and  tbe 
next  friend.  Awn.  4  Mad.  461.  But  where,  after  an  issue  directed,  and  a  ver- 
dict found  against  him,  the  prochein  amy  was  dead,  and  the  infknt  on  whose  be- 
half the  bill  was  filed  did  not  choose  to  proceed  with  it,  when  he  came  of  sge; 
Lord  King,  C.  J.  determined,  that  the  detendant  could  not,  by  brinniu^  on  the 
cause,  mSke  the  (late)  infknt  liable  for  costs:  Turner  v.  Turner,  2  Str.  709: 
though,  it  seems,  tne  defendant  miffht,  after  a  decree,  have  moved  in  prosecution 
of  the  suit  Bracey  v.  Sandiford,  3  Mad.  468 ;  Laneatier  v.  ThoruUmj  1  Dick. 
346.    See,  jNwe,  note  to  Amm.  1  V.  409. 


JORDAN  17.  SAWKINS. 
[1791,  Dxc.  12. ...  a  C.  3  Bno.  C.  C.  38a] 

Plea  of  Statute  of  Frauds  a  good  defence  to  parol  variation  of  agreement  for  a 
lease :  not,  if  it  only  amounts  to  waiver  of  part,  or  to  a  declaration  of  trDst(a) 

The  bill  stated,  that  the  Plwntiff  Mills  and  the  Defendant  exe- 
cuted an  agreement  in  writing,  by  which  Mills  in  consideration  of 

(o)  See  anicj  p.  243,  note  (a)  to  Hare  v.  Sheancoodf  and  particularly  p^  2S^ 
note  (a)  to  Brodu  v.  iSIL  Paid;  also  with  regard  to  the  effect  of  a  declaiatioD  of 
trust,  2  Story,  Eq.  Juris.  §78L  In  the  princiiMd  case  the  name  of  the  landlord » 
by  mistake  printed  for  that  of  the  tenant  1  Sugden,  Vendors,  237,  (6th  Aner. 
fiom  the  10th  Lond.  edit) 


1791.]  JORBAN  V.  SAWKINS.  *40S 

3002.  to  be  paid  to  the  Defendant,  102.  of  which  was  paid  in  part- 
performance,  and  a  receipt  signed  purporting  to  be  for  that  sum  as 
part  of  the  3002.  was  to  take  from  the  Defendant  a  lease  of  a  public 
house  for  21  years  to  commence  from  April  at  a  r^it  of  40/.  a  year ; 
that  afterwards  an  alteration  was  made  with  consent  of  all  parties  by 
varying  the  time,  at  which  the  term  was  to  commence  from  April  to 
June  in  the  same  year ;  that  it  was  also  varied  in  this  respect ;  that 
Mills  was  to  take  it,  not  for  himself,  but  as  trustee  for  the  two  other 
Plaintiffs.  These  variations  were  not  put  into  writing.  The  bill 
also  stated,  that  a  lease  according  to  the  terms  of  the  agreement 
with  the  alterations  agreed  on  was  ]M«sented  to  the 
*  Defendant,  who  refused  to  execute  it.  The  bill  prayed  [*403] 
a  discovery  and  iq)ecific  perfonnance ;  and  that  the  lease 
might  be  made  either  to  Mills  as  trustee  for  the  other  two  Plaintiffs 
or  to  the  cettuys  que  tru$t.  As  to  so  much  of  the  bill  as  sought  the 
discovery  and  relief  upon  the  foot  of  the  variations  with  regard  to 
the  commencement  of  the  tenn,  and  the  alteration  of  the  tenants, 
the  statute  of  frauds  was  pleaded.  An  answer  was  put  in  insisting, 
that  the  Plaintiff  intoxicated  the  Defendant  (1)  ;  and  got  him  in  that 
state  to  execute  the  agreement ;  and  that  the  consideration  was  very 
inadequate,  the  premises  being  worth  602.  a  year. 

Mr.  Lloyd  and  Mr.  Abbot,  for  the  Defendant.  The  agreement 
to  alter  the  time  of  commencement  of  the  lease  and  the  parties  to 
take  it  was  quite  a  new  agreement ;  and  not  being  in,  writing,  and 
nothing  being  done  in  part-performance,  it  is  within  the  statute. 

Lord  Chancellor  [Thublow].  You  do  not  mean  to  stand  upon 
the  alteration  of  the  parties. 

For  Defendant.  No :  we  do  not  stand  upon  that.  It  certainly 
was  competent  to  him  to  declare  himself  a  trustee.  But  upon  the 
other  ground  the  Plaintiffs  must  depend  upon  the  first  agreement,  to 
which  there  is  a  complete  answer.  If  the  second  agreement  relates 
to  the  former,  it  must  relate  to  it  either  by  varying  it  or  adding  to 
it.  In  the  former  case  the  plea  is  clearly  good.  A  written  agree- 
ment cannot  be  altered  by  parol,  CooJces  v.  Mcucal,  2  Vern.  34. 
If  it  relates  to  it  so  as  to  make  it  part  of  the  same  agreement,  an 
addition  by  parol  to  a  written  agreement  is  not  helped ;  Com.  Dig. 
tit.  Chancery  Agreement,  2  C.  4,  upon  the  authority  of  2  Cas.  Chan. 
142.  In  Brodie  v.  St.  Paul  in  this  Court  about  six  months  ago  (2), 
Mr.  Justice  Buller  sitting  for  your  Lordship  dismissed  the  bill  upon 
the  same  ground. 

Solicitor  General  [Sir  John  Scott],  and  Mr.  Stanley,  for  Plaintiffs. 
The  bill  considers  this  not  as  two  agreements,  but  as  a  written 
agreement  varied  only  in  one  of  the  terms,  since  it  is  now  admitted, 
that  Mills  acted  as  trustee.  There  is  no  case  saying,  that  parties 
having  entered  into  a  written  agreement  may  not  change  one  of  the 
terms  of  it.     Ever  since  Legal  v.  MUler,  2  Yes.  290,  it  has  been 

(1)  1  Ves.  19. 

(2)  Ante,  d2a 
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dear,  that  the  whole  may  be  waived  by  parol ;  and  the  qaestion  here 
is,  whether  they  may  not  alter  one  thing  letting  the  substance  stand; 
and  the  variation  proposed  is  very  immaterial.  Brodit  v.  St.  Pad 
is  not  applicable.  The  question  there  about  the  covenants  to  be 
inserted  in  the  lease  depended  entirely  on  parol  evidence.  The 
lease  was  to  be  made  upon  such  of  the  covenants,  as  were  read  on 
a  particular  day ;  and  parol  evidence  was  to  decide,  which  were  read. 
Cookes  V.  Mascal  is  not  an  authority.  It  was  not  upon  a  plea. 
There  was  no  fixed  agreement,  but  only  a  letter;  (which  has, I 
know,  in  many  cases  been  supposed  to  take  it  out  of  the  statute;) 
and  it  came  on  again  in  the  same  book,  200,  when  the  Court  ordered 
the  agreement  to  be  performed  upon  the  circumstance  that  an  offer 
was  made  by  the  answer  to  perform  it.  The  plea  is  very  indistinct; 
because  the  bill  does  not  pray  this  as  a  new  agreement,  but  only  as 
a  variation  in  one  term  of  a  written  agreement,  which  all  parties  in- 
tended to  stand  except  in  that  single  particular. 

Lord  Chancellor.  If  the  second  agreement  had  been,  that  the 
lease  should  commence  from  June,  and  continue,  not  for  21  yean 
absolutely,  but  for  21  years  to  determine  in  April,  it  would  do; 
because  it  would  be  no  variation,  but  only  waiving  a  part.  But  as 
it  is,  Plaintifis  must  go  upon  their  old  agreement  (1). 

1.  When  an  agreement  for  sale  has  been  reduced  into  writing,  but  (whether 
owing  to  fraud  or  inadvertence)  one  material  term  of  the  contract  naa  been  omit- 
ted, a  Court  of  Equity  will  not  execute  the  agreement:  for  this  could  only  be  ef- 
fected by  admitting  evidence,  first,  to  ftlsify  me  written  contFact,^and  then  to  mb- 
stitute  in  its  pkce  a  parol  agreement  WooUam  v.  Htam,  7  Yes.  219 ;  see,  mk^ 
note  3,  to  Ctdverley  v.  WtUiam,  1  Y.  210.  A  plaintiff  who  seeks  specific  execu- 
tion of  a  contract  which  has  been  reduced,  however  inaccurately,  into  writings 
must  rely  upon  the  agreement  as  it  stands ;  he  can  neither  add  to,  explain,  orvar^ 
any  of  its  tenns  by  parol  evidence :  Garrard  v.  GrinJIxng^  2  Swanst  ii50 :  but  Uie 
admission  of  such  evidence  as  matter  of  dtftnot  is  frequent ;  Clouiet  v.  B^sg^n- 
«m,  1  Yes.  & Bea.  527;  CKnon  v.  Cook^  1  Sch.  &  Lef.  39;  Ckgrk  v.  Orwrf,  14 
Yes.  524 ;  Wmek  v.  Winchater,  1  Yes.  &  Bea.  378.  Yariations  agreed  to  ver- 
bally, if  they  have  been  so  fiir  acted  upon  that  the  original  agreement  could  do 
lonf^r  be  enforced  without  injuiy  to  one  party,  would  be  a  bar  to  a  specific  exe- 
cution of  that  original  agreement :  Legal  v.  JUiUer,  2  Yes.  Sen.  299 :  but  varia- 
tions agreed  to  by  parol  are  not  sufficient  to  prevent  the  strict  execution  of  » 
written  agreement,  not  originally  tainted  with  fraud,  when  the  situation  of  the 
parties  in  all  other  respects  remains  unaltered,  and  there  has  been  no  expendi- 
ture incurred  on  the  mith  of  the  parol  variations.  Price  v.  Dyer,  17  Yes.  964 
Of  course,  where  the  variation  of  the  terms  first  arranged  has  been  reduced  to 
writing,  —  if  the  variation  was  legally  agreed  for, — it  fomis  a  part  of  the  con- 
tract to  be  executed.    JRohaon  v.  Collins,  7  Yes.  133. 

2.  An  agreement  in  writing  may  be  dissolved  by  parol ;  O^Us  v.  TVeoottict,  j 
Yes.  250 ;  at  least  where  the  waiver  has  the  effect  of  an  entire  abandonment,  and 
dissolution  of  the  contract.    Price  v.  Dyer,  ubi  aupnu 

(1)  Robgon  CoUifU,  poMt,  vol.  vii.  130. 
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HILL  V.  CHAPMAN. 
[1791,  Dxc.  19L . . .  a  C.  3  Bro.  C.  C.  391.] 

New  Plaintiff  by  supplemental  bill '  niay  impeach  a  decree  upon  rehearing  on 
'petition  of  former  parties,  (a) 

liCgacies  in  trust  for  all  gnuiachildren  then  in  existence  by  name,  to  sons  at 
twenty-three,  daughters  at  twenty-one,  mesne  interest  for  education,  suiplus 
to  accumulate ;  with  survivorship :  residue  for  dl  the  grandchildren  ^enendly 
for  their  benefit  "  as  aforesaid."  lEh^  codicil  a  fund  set  apart  to  pay  life  annu- 
ities, grandchild  bom  after  testator^  death  not  entitled  to  a  share  of  the  resi- 
due ;  into  which  the  fund  under  the  codicil  falls  ailer  the  purpose  answered.  {h\ 

Codicil  considered  as  part  of  the  will,  and  intent  drawn  tmm  the  whQle,(c) 
[p.  407.] 

Legacies  not  distributable  till  a  year  after  testator's  death,  (d)  [p.  407.] 

Testator  gave  by  will  specific  legacies  of  stock  in  trust  for  such 
of  the  children  of  his  daughter  Sarah  Hill,  as  were  then  in  exist- 
ence, by  name ;  and  directed  the  respective  shares  to  be  transferred 

(a)  Matter  discovered  after  a  decree  has  been  made,  though  not  capable  of  be- 
ing used  afl  evidence  of  any  thing  which  was  previously  in  issue  in  tne  case,  but 
constituting  an  entirely  new  issue,  may  be  brought  berore  the  Court  by  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review.  1  Barb.  Ch.  Pr.  362,  65,  and  cases 
cited.  Partridgt  v.  UdwrMj  5  Russ.  195;  Wdar  v.  BlackUy,  2  Johns.  Ch.  488; 
Mead  v.  .^-ntf,  3  Vennont,  148;  Hollmgsworih  v.  McDonaidy  2  Har.  &  Johns. 
290;  PendkUm  v.  llw,  3  Paige,  204.  &e  also  PendUUm  v.  Fay,  3  Paige,  206; 
Smmden  v.  ibjfer,  5  Pick.  275^  Upon  a  re-heaiing  the  decree  is  open  for  the 
par^  obtaining  it,  only  in  the  matters  complained  or;  but  as  to  the  opposite  party 
it  is  open  at  large.  1  Barb.  Ch.  Pr.  360 ;  Dale  v.  Roosevelt,  6  Johns.  Ch.  256 ; 
Canojua  v.  Ftmning,  3  ib.  594.  But  in  Glover  v.  Hodges,  Sazton,  Ch.  113,  it  was 
held  in  New  Jersey,  that  on  a  petition  and  order  for  re-hearing  generally,  the 
whole  case  is  open,  and  the  pai^  supposing  himself  aggrieved  has  a  right  to  in- 
sist upon  a  reconsideration  of  amr  pert  of  it  See  hhio^dlivan  v.  Jacob,  1  Molloy, 
472;  OUlhamY.  SUmeh&use,SMy.  Sl  Ct.  317;  Harrisonv.  McMennomy,  2  Edw. 
251 ;  Gardner  v.  Doing,  2  Edw.  131. 

(&)  A  legacy  ^ven  to  a  class  of  individuals  will  go  to  all  who  answer  the  des- 
cription at  the  tune  the  gift  shall  take  effect  SunnUm  v.  Legart,  2  IkTCord,  Ch. 
440;  CoU  V.  Croyan,  1  Hill,  Ch.  322;  Mftrs  v.  Myers,  2  IMPCord,  Ch.  256.  To 
let  in  children  bom  after  the  death  of  the  testator,  tnere  must  be  some  subsequent 
period  of  distribution  fixed,  or  it  must  depend  on  some  contingency,  and  not  be 
left  indefinite.  Ibid.  JaMns  v.  IVeyer,  4  r  aige,  47 ;  Butter  v.  Ommaney,  4  Russ. 
70.  Grand-children,  and  ffreat-grand-children  do  not  take  as  ''  children,"  except 
from  necessity,  or  the  evident  intention  of  the  testator.  Marsh  v.  Hague,  1  Edw. 
174.  See  also  ErvingY.  Hundley,  4  Litt  349;  PhOlipsY.  Beall,9  DaSa,  1;  Hone 
v.  Van  Sdiaiek,  3  Edw.  474.  A  provision  made  for  a  child  in  venire  sa  mere, 
which  is  afterwards  bom  before  the  death  of  the  testator,  was  held  not  to  extend 
to  an  after-bom  posthumous  child,  although  the  division  of  the  property  was  sus- 
pended till  the  eldest  son  became  21,  and  the  division  was  to  be  made  between 
*«all  his  children  now  bom  or  to  be  bom."  Burke  v.  ffOder,  1  M^Cord,  Ch.  551. 
See  also  Smkler  v.  Sinkler,  2  Dessaus.  127 ;  Howes  v.  Hening,  IfCle.  d&  Young, 
295;  Starrs  v.  Benbow,  2  My.  &  K.  46;  Martmer  v.  fFest,  fl>.  370.  A  child  m 
ventre  sa  mere  was  held  to  take  a  share  in  a  fimd  bequeathed  to  children,  under  a 
general  description  of  "children."  Petwau  v.  Powell,  2  Dev.  &  Bat  Eq.  52; 
Swift  V.  DiMd,  5,  S.  &  R.  38.    See  2  Williams,  Exec.  797. 

(c)  See  Manypenny  v.  Brietaw,  2  Russ.  &  My.  117.  Yamold  v.  fFaUis,  4  Y. 
&  C.  160.    See  also  ooa^,  p.  486,note  (a)  to  Barnes  v.  Crowe. 

(d)  As  a  general  rule  legacies  are  niyaole  in  one  year.  Marsh  v.  Hague,  1  Edw. 
175;  Brooke  v.  Letrw,  6  Mad.  358.    There  is   nothing  to  prevent  ezecuton 
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to  the  sons  at  23,  to  the  daughters  at  31 ;  the  trustees  to  receive  the 
interest  and  dividends  in  the-  mean  time ;  and  to  apply  them  to 
bringing  up  the  children ;  and  to  place  out  the  surplus  beyond  what 
should  be  necessary  for  that  purpose  at  interest  in  some  of  the 
public  funds  to  accumulate  for  the  legatees,  till  they  should  attain 
the  age,  at  which  their  respective  legacies  were  to  be  transferred: 
provided  that  if  any  or  either  of  his  said  grandchildren  should  die 
before  their  respective  portions  should  be  transferable  or  payable, 
their  shares  should  belong  to  and  be  divided  among  all  the  children 
of  his  said  daughter  born  of  her  body,  living  at  the  death  of  the 
said  grandchildren  so  dying.  He  then  gave  all  the  rest  and  residue 
of  his  estate  and  effects  whatsoever  and  wheresoever  in  trust  for  aD 
his  grandchildren  by  his  said  daughter  to  be  applied  for  their  benefit 
<<  as  aforesaid."  Afterwards  by  a  codicil  he  gave  some  annuities 
for  life,  and  directed,  that  1000/.  should  be  set  apart  after  his  de- 
cease to  pay  the  said  annuities ;  and  that  the  dividends  and  interest 
should  be  so  applied,  as  they  should  grow  due  and  payable. 

After  a  decree  establishing  this  will,  and  directing  that  fund  of 
1000/.  to  fall  into  the  residue  after  the  purpose,  for  which  it  was 
given,  should  have  been  answered,  a  supplemental  bill  was  filed  by  a 
child  of  Sarah  Hill  bom  after  the  death  of  the  testator,  but  before 
that  of  the  annuitants  by  the  codicil :  and  upon  a  rehearing  on  the 
petition  of  the  other  parties  to  rectify  an  error  in  the  decree  in  not 
having  made  a  declaration  as  to  the  residue,  Mr.  Mitford  for  that 
child  claimed  a  right  to  object  in  his  favor  to  the  decree.  The  Lord 
Chancellor  agreed,  that  he  might ;  as  the  supplemental  bill  brought 
before  the  Court  a  new  party  to  agitate  a  new  right. 

Mr.  Mitford  and  Mr.  Cooke,  for  the  child  b<Nm  after 
[*406]  testator's  death.  *This  child  is  entitled  to  some  benefit 
under  the  disposition  of  this  residue ;  though  it  is  difficult 
to  say,  he  is  to  take  an  inmiediate  interest.  The  testator  seems 
anxious,  that  all  his  grandchildren  should  take.  The  disposition  in 
case  of  the  death  of  any  of  them  will  take  in  children  bom  after  as 
well  as  the  rest.  However  I  do  not  find  words  to  postpone  the  dis- 
tribution, unless  the  phrase  ^^  as  aforedaid  "  is  sufiicient.  From  that 
phrase  it  is  necessary  to  go  to  the  clauses,  by  which  he  has  provided 
for  the  grandchildren,  to  which  those  words  must,  and  only  can 
refer.  If  that  reference  will  not  have  the  effect  of  postponing  the 
distribution,  still  the  share,  each  is  to  take  in  the  residue,  must  be 
governed  by  all  these  clauses  with  regard  to  the  division  and  laying 
out  of  the  fund ;  and  if  any  die  under  the  age,  at  which  their  shares 
are  payable,  this  child  might  take  a  share  of  the  residue  in  that  form. 
As  to  the  1000/.  set  apart  by  the  codicil  to  secure  the  annuities,  the 
decree  ought  not  to  have  directed  that  to  fall  into  the  residue,  after 

from  paying  legacies,  if  they  choose,  within  the  year  after  the  death  of  the  testa- 
tor. Angimtlem  v.  McaHn,  Turn.  &  Russ.  241.  And  they  may  be  m^^  i^yj^J^ 
at  an  eariier  day.  Byrne  v.  Healy,  2  MolL94;  immediately  upon  the  death  « 
the  testator.  Miller  v.  PkUips,  5  Paige,  573;  Rihecca  Owrngfa  case,  1  Bknd, 
29a    Bee  poti,  no/to  {a)  to  CridxUv.Dollfy,Sy.  10. 
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that  purpose  ahould  have  been  answered ;  (or  the  oodicil  stops  short 
without  giving  any  such  direction.  Then  this  is  the  same,  as  if  this 
sum  was  given  to  the  annuitants  for  life,  and  after  their  death  to  be 
distributed  among  the  children  of  Mrs.  Hill.  Until  their  death  it 
cannot  be  distributed.  At  the  time  it  was  to  be  distributed  this 
child  was  one  of  her  children.  As  the  distribution  of  this  part  is 
suspended  by  the  codicil,  and  he  was  bom  before  the  event,  he  will 
at  least  be  capable  of  taking  a  share  of  that :  jESmou  v.  Aireyy  1 
Ves.  111.  In  that  case  also  Lord  Hardwicke  answers  the  ai^ument 
in  favor  of  the  children  in  aae  at  the  making  of  the  will,  because 
the  testatrix  had  taken  notice  of  and  given  by  name  to  them,  by 
observing  that  it  held  the  contrary  way;  for  when  she  intended 
them  a  particular  benefit,  she  named  them ;  when  she  had  no  such 
intention,  she  used  general  words.  Attorney  General  v.  Crispin^  1 
Bro.  C.  C.  386,  several  annuities  were  given  by  will ;  and  after  die 
decease  of  the  annuitants  50Z.  each  to  the  children  of  D.  He  had 
then  seven ;  and  a  daughter  was  bom  after  the  death  of  the  testa- 
trix, but  in  the  life  of  ^e  annuitants.  Six  died  in  the  life  of  the 
annuitants.  Your  Lordship  held,  that  the  child  bom  after  the  will 
might  take  a  share.  This  is  strong  to  show,  that  in  this  case  the 
shaies  do  not  vest  till  after  the  death  of  the  annuitants. 

Mr.  Mansfield,  for  the  children  *  living  at  testator's  [*407] 
death.  EUmou  v.  Airey  went  upon  the  particular  penning 
of  the  will.  In  this  case  there  is  no  gift  over  of  any  sum  first 
given  for  life  (1).  But  testator  has  by  general  words  given  all  the 
residue.  It  is  trae,  that  by  a  subsequent  codicil  he  has  taken  out  of 
it  a  life  interest  in  1000/. :  but  he  has  not  altered  the  disposition 
made  of  the  residue :  therefore  if  that  is  to  go  to  the  grandchildren 
living  at  his  death,  the  codicil  cannot  afiect  the  disposition  of  it. 
There  is  no  case,  where  upon  a  general  disposition  of  a  residue  a 
difference  has  been  made  between  the  bulk  existing  at  the  testator's 
death,  and  that  which  becomes  so  afterwards  by  life  interests,  to 
which  it  was  appropriated,  ceasing  at  a  certain  time. 

Lord  Chancellor  [Thurlow].  If  I  enlarge  the  intention  of 
the  testator  by  imputing  to  him  a  view  of  providing  for  all  the 
children,  I  shall  contradict  a  rale,  which  has  stood  too  long  to  be 
shaken :  but  which  when  first- raised  went  satU  ex  arhitrio ;  because 
the  intention  might  go  to  all  possible  children,  as  in  marriage  settle- 
ments ;  and  to  impute  to  him  such  a  restrained  intention  is  rather  a 
forced  interpretation,  and  generally  against  the  intention  he  con- 
ceived at  the  time.  Is  there  any  case  of  a  specific  gift  to  answer 
an  annuity,  with  directions  that  afterwards  it  shall  fall  into  the 
residue,  and  that  is  given  so  as  to  go  to  those  alive  at  the  death  of 
the  testator,  where  a  difference  has  been  made  between  them? 
The  Court  must  hold  the  whole  to  be  divisible  at  his  death ;  for  it 
is  repugnant  to  say,  one  part  of  the  residue  so  given  is  to  go  one 
way,  the  other  part  another ;   and  here  is  a  general  bequest  of  a 

(1)  1  Ves.  210. 
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residue,  which,  you  agree,  must  be  distributed  at  the  death  of  the 
testator.  Therefore  if  it  had  been  a  bequest  by  the  will,  it  would 
hardly  have  done.  The  codicil  must  work  but  little  difference ;  for 
a  codicil  is  always  considered  as  part  of  the  will  (1)  ;  and  the  intent 
is  drawn  from  the  whole.  This  fund  therefore  must  fall  into  the 
residue.  How  would  it  be,  if  a  child  had  been  bom  within  a  year 
after  the  testator's  death  ?     Here  the  whole  inference,  that  exdadei 

the  after-bom  child,  is  the  circumstance  of  a  distribution 
[*403]     being  necessary  ex  vi  terminorum  *upon  the  death:  but 

it  is  not  necessary  ex  vi  temdnarum  till  a  year  after. 
EUison  V.  Airey,  which  I  have  often  had  occasion  to  consider,  went 
upon  a  refinement ;  but  cannot  now  be  shaken  (2). 

1.  A  PETITION  by  one  party  for  a  rehearing,  opens  the  cause,  as  to  every  branch 
thereof,  with  respect  to  the  other  party ;  but,  with  respect  to  the  petitioner,  the 
cause  is  only  open  as  to  those  parts  specificGiIly  complained  of  in  the  petition. 
Rawlins  v.  Powell,  1  P.  Wms.  300 ;  Howard  v.  Colley,  decided  in  Trin.  T.  11  Gea 
.  I.  and  cited  in  Prac.  Reg.  370.  An  appeal  from  the  Master  of  the  Rolls,  or  the 
Vice  Chancellor,  is,  in  truth,  only  a  renearing;  and  therefore,  in  such  a  stage  of 
the  cause,  it  has  been  held,  that  new  evidence  may  be  introduced:  CattenUs. 
Purchaser,  1  AtL  290 ;  fFrtght  v.  PiUing,  Prec.  in  Ch.  446;  East  India  Con^pamf 
v.  Boddam,  13  Ves.  423;  BuckmasUr  v.  Harrop,  13  Ves.  456:  but  in  the  case  of 
an  appeal,  not  from  one  subordinate  branch  of  the  Court  of  Chanceiy  to  a  hi^ier, 
but  from  the  ultimate  judgment  of  that  Court  to  the  House  of  Lords,  no  evidence 
can  be  produced  which  was  not  before  the  Court  of  Chancery.  Daakufood  v. 
Lord  Buikdey,  10  Ves.  288.  And  though  upon  an  appeal  from  the  Rolls  to  the 
Lord  Chancellor,  the  petitioner  mayi  according  to  the  existmg  practice,  go  into  new 
evidence ;  still,  this<can  only  be  allowed  on  condition  of  his  giving  up  his  deposit, 
at  all  events.  Hedges  v.  Cardonnell,  2  Atk.  408.  And  farSier,  if  it  comes  to  a 
question  of  costs,  as  to  these,  the  party  who  succeeds  in  a  cause,  by  adding  new 
testimony  upon  an  appeal,  ought  to  indenmify  the  other  party  for  not  having  been 
prepared  with  that  evidence  at  the  time  when  it  ought  to  have  been  read.  WMU 
v.  Fussell,  1  Ves.  &  Bea.  153.  It  is  also  distinctly  to  be  understood,  that  a  peti- 
tion for  a  rehearing  must  not  oroceed  on  grounds  which  would  ^ o  to  establxah  a 
case  different  from  that  on  wnich  the  decree  was  founded,  by  introducing  new 
facts,  not  before  the  Court  at  the  time  of  making  the  decree.  tFbod  v.  CMB^  1 
Meriv.  37.  And  it  should  be  observed,  that  by^  the  bill,  now  (1827)  before  Parlia- 
ment, '^for  the  improvement  of  the  administration  of  justice  in  the  Court  of  Cfaan- 
cexy,"  it  is  proposed  that  upon  any  appeal  to  the  Lord  Chancellor  from  any  de- 
cision of  the  Master  of  the  Rolls  or  the  Vice  Chancellor,  no  other  evidenee  shall 
be  received  than  such  as  was  received  by  the  Master  of  the  Rolls  or  the  Vice 
Chancellor  respectively ;  unless  such  appeal  be  either  wholly  or  in  part  grounded 
upon  the  rejection  of  evidence :  and  that  upon  motion  made  before  the  Lord  Chan- 

CrosUe  v.  Macdoual,  post,  vol.  iv.  610. 

Heath  v.  Heath,  2  AUc  121,  where  the  cases  are  collected  by  Mr.  Sandera 
Cokman  v.  Semawr,  1  Ves.  209;  Hordeu  v.  CWotier,  2  Ves.  83;  mat,  Spencer  ^. 
Bullock,  vol.  ii.  687 ;  Taylor  v.  Latigfori;  HosU  v.  Pratt,  iiL  119, 730 ;  CoHyn  v. 
French,  iv.  418 ;  Mills  v.  jVorrw,  v.  ^;  Barrington  v.  Tristram,  vi. 345;  viii.  380; 
Hugkes  V.  Hughes,  xiv.  256;  Walker  v.  Short,  xv.  122;  DMs  v.  GMstkuudl,  xiz. 
566,  and  the  note 568;  SmUhv.Stret^eld;  Moggy.Mogg,  1  Mer. 358, 417, 654; 
Scott  v.  Harwood,  5  Madd.  332;  Browne  v.  Groombridge,  4  Madd.  495;  7V6ftt  y. 
Carpenter,  1  Madd.  290.  The  distinction  appears  to  be,  that  a  legacy  to  the  chil- 
dren of  another  person  is  confined  to  children  living  at  the  testators  death,  the 
period  of  distribution,  unless  a  future  period  seems  intended ;  as  if  a  tnevious 
interest  for  life  is  interposed ;  and,  if  the  children  are  to  take  at  a  particmar  age, 
the  attainment  of  that  age  by  one  fixes  the  proportions ;  and  children,  bom  afte^ 
wards,  are  necessarily  excluded.  Prescott  v.  Long',  post,  vol.  ii.  690 ;  xix.  570; 
Curtis  V.  Curtis,  6  Madd.  14.  * 
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ceDor,  in  the  nature  of  an  appeal  from  any  order  or  decision  of  the  Master  of  the 
Rolls,  or  the  Vice  Chancellor,  no  affidavit  or  other  evidence  shall  be  admitted  to 
be  read  or  used,  except  such  as  was  read  or  used  before  the  Master  of  ihe  Rolls, 
or  the  Vice  Chancellor,  unless  such  motion,  in  the  nature  of  an  appeal,  be  wholly 
or  in  part  grounded  on  the  rejection  of  evidence.  As  to  modes  in  which  a  decree 
may  be  impeached,  aee^vosty  note  2  to  Lcufy  Cavan  v.'  PxdJUnty^ 2  V.  544,  and 
note  4,  to  EagUtanv.  KmgsUm,  8  V.  43a 

3.  As  a  general  rule,  if  a  legacy  be  given  to  two  or  more,  equally  to  be  divided 
between  them,  or,  to  the  survivor  or  syrvivors  of  them,  and  there  be  no  special  in- 
tent <Uscoverable  in  the  will,  (Buasell  v.  Long^  4  Ves.  555 ;  Elwin  v.  Eiwin,  8 
Ves.  555,)  the  survivorship  must  be  referred  to  the  period  of  division;  Crwp$  v. 
WoUoUy  4  Mad.  15 :  that  period  will  not  depend  upon  the  use  of  any  tecnnical 
words,  but  on  the  apparent  intention  of  the  testator,  collected  either  from  the  par- 
ticular disposition,  or  the  general  context  of  the  wilL  JSTewUm  v.  ^scaugh,  19 
Yes.  536.  If  there  be  no  previous  interest  given  in  the  legacy,  before  its  ulti- 
mate disposition  is  to  take  effect,  in  such  case,  the  ordinair  period  of  division  is 
the  death  of  the  testator,  and  the  survivois  at  his  death  will  take  the  whole  lega- 
cy ;  Stringtr  v.  PhiUips,  1  Eq.  Ca.  Ab.  293 :  ShergM  v.Booney  13  Ves.  375 ;  but 
if  a  previous  life-estate  be  ^ven,  then  the  period  of  division  is  the  death  of  the 
tenant  for  life,  and  the  survivors  at  that  time  take  the  whole :  DanteU  v.  Danidl^ 
6  Ves.  300 ;  Jbioiir  v.  /enour,  10  Ves.  566 ;  Btmon  v.  Lord  Kmyon,  3  Mad.  415; 
unless  there  be  words  in  the  will  showing  an  intent  that  the  interests  in  remainder 
should  be  vested  and  transmissible  at  some  earlier  period.  Halifax  v.  fftUoUy  16 
Ves.  172 ;  MitUUeton  v.  Mtatenger,  5  Ves.  140.  If,  as  in  the  principal  case,  a  be- 
quest, ^toaU  children  and  grandchildren  "  of  the  testator,  or  of  any  other  per- 
son, be  made  in  terms  which  vest  the  property  in  possession  upon  his  death,  none 
but  those  tn  esse  at  that  time  can  take,  for  the  fund  is  then  distributable ;  and,  con- 
sequently, any  after-bom  children  or  erandchildren  are  excluded.  But  although 
an  interest  in  the  subject  of  bequest  be  immediately  given,  yet,  if  the  vesting  m 
possession  be  postponed,  so  that  no  immediate  dismbution  need  take  place,  all 
who  answer  the  description,  not  at  the  death  of  the  testator,  but  those  bom  after- 
wards, at  anv  time  before  the  fund  is  to  vest  in  possession,  will  take ;  the  gift  will 
open  to  let  them  in,  and  the  first. vested  interests  will  be  devested  in  quanti^r  by 
the  birth  of  the  subsequent  children.  Crone  v.  O^Ddl^  1  Ball  &  Bea.  483 ;  fralk- 
er  V.  Shore,  15  Ves.  125;  SUmlty  v.  Wige^  1  Cox.  433;  SeoU  v.  Hanvood,  5  Mad. 
335.  Notwithstanding  this  disposition,  however,  on  the  part  of  Courts  of  Equity, 
to  include  all  the  chiloten  of  a  family,  where  it  is  probable  that  all  were  equally 
within  the  intention  of  the  testator,  (WkUbread  v.  SI.  John,  10  Ves.  154 ;  HiMieson 
v.  Jones,  2  Mad.  129,)  still,  the  rule  of  exclusion,  thoufifh  it  has  been  *'  wondered" 
at,  and,  in  other  cases  besides  the  principal  one,  has  been  termed  an  **  artificial" 
rule,  {Leake  v.  ilo6tn«on,  2  Meriv.  383;  Antbtws  v.  PartingUmj  3  Brown,  404,) 
has  more  frequently  been  declared  to  be  founded  on  strong  necessity :  and  must 
prevail,  when  a  distribution  is  to  take  place  before  those  who  might  otherwise  be 
entitled  to  come  tn  esse :  Gilbert  v.  Boorman,  11  Ves.  238 ;  D^fiis  v.  Goldsckmidi,  19 
Ves.  570 ;  Jee  v.  .^u/dlw,  1  Cox,  324;  Davidson  v.  Dallas,  14  Ves.  578 ;  Godfrof 
V.  Davis,  6  Ves.  49,  andTsee  the  note  to  Roebuck  y.  Dean,  2  V.  265. 

4.  A  codicil  necessarily  supposes  a  former  will,  of  which,  (subject  to  special 
and  rare  exceptions,  as  to  which  see  note  3,  to  Pemberton  v.  Peniberton,  11  V.  50,) 
it  becomes  a  part,  not  only  when  it  expressly  refers  thereto ;  {Bcanes  v.  Crowe,  1 
Ves.  Jun.  497,)  but,  generally,  if  the  will  and  codicil  may  stand  together,  they  are 
to  be  considered  as  parts  of  the  same  instrument ;  and  the  codicil  is  a  repub- 
lication of  the  will :  Meggison  v.  Moore,  2  Ves.  Jnn.  632 ;  Burton  v.  Kmndton,  3 
Ves.  110;  Hulme  v.  Heygale,  1  Meriv.  294 ;  PigoU  v.  Waller,  7  Ves.  121 :  the 
note  to  which  last  cited  case,  where  this  matter  is  farther  treated  of,  see  post. 
When  a  testator  has  left  two  inconsistent  wills,  and  also  a  codicO,  Uie  codicil 
must  operate  as  a  republication  of  that  will  to  which  it  refers,  and  consequently, 
as  the  revocation  of  any  intemiediate  will ;  and,  where  there  is  no  latent  ambi- 
guity, evidence  cannot  be  admitted  to  prove  a  mistake  as  to  the  reference,  and  that 
Uie  testator  did  not  intend  to  refer  to  that  will,  which  his  codicil  did  in  terms 
refer  to ;  Rogers  and  Browning  v.  PitHs,  1  Addams,  39 ;  CroMt  v.  MacDowd,  4 
Ves.  616 ;  Lord  Walpole  v.  Lord  Cholmonddey,  7  T.  R.  149. 
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Trustees,  who  joined  with  remainder-man  to  eject  ceahd  que  inut  for  life,  not 
excused  from  making  good  the  whole  rent  reserved  by  sobsequent  accideotBl 
deficiencies^ 

Inquiry  directed  as  to  the  interference  of  remainder-man. 

Trustees  joined  vnth  a  remainder-inan  to  put  his  mother,  who 
was  tenant  for  life  of  the  estate  under  the  trust,  out  of  possession ; 
and  they  went  round  together  to  the  tenants ;  and  desired  them  not 
to  pay  her  any  more  rent.  The  trustees  produced  evidence  of 
subsequent  failures  of  tenants,  &c.  which  occasioned  a  deficiency 
in  the  rent. 

Mr.  Mansfield  and  Mr.  Chraham,  for  the  Trustees,  admitted,  that 
they  had  acted  improperly ;  but  said,  that  the  subsequent  events 
ought  to  be  taken  into  consideration ;  and  that  they  ought  only  to 
be  compelled  to  make  good  what  would  have  been  the  actual 
receipts  of  the  tenant  for  life,  supponng  she  had  continued  m  pos- 
session, not  the  actual  rent  reserved ;  that  as  there  was  no  lata 
culpa  in  the  trustees  so  as  to  draw  on  them  severe  censure,  the 
Court  would  inquire  into  the  reality  of  the  transaction. 

Lord  Chancellor  [Thurlow].  The  conduct  of  these  trustees 
cannot  be  justified ;  and  this  Court  cannot  sit  by,  and  see  them  act  in 
such  a  manner.  After  they  have  actually  ejected  their  cestuy  mte  trust 
by  collusion  with  the  remainder-man  the  question  is,  whether  the 
rule,  by  which  I  am  to  restore  the  cestuy  que  trust,  is,  what  the  es- 
tate might  possibly  have  been  let  for  and  have  produced  afterwards, 
(for  which  I  must  enter  into  aU  that  discussion)  or  whether  I  should 
not  take  it  up  the  shortest  way  by  saying,  that  it  was  the  fault  of  the 
trustees  to  meddle  with  the  business  at  aU ;  and  therefore  they  must 
make  it  good  according  to  the  terms  of  the  contract.  I  think,  if  peo- 
ple will  totally  turn  another  out  of  possession  of  an  estate 
[*409]  *  let  for  a  certain  sum,  my  business  is  not  to  inquire  into 
subsequent  circumstances ;  but  whether  that  is  not  the 
sum,  from  the  receipt  of  which  the  party  was  turned  out  The  true 
rule  is  to  make  them  pay,  what  the  tenants  are  bound  to  pay.  Let 
the  Master  oHnpute  the  loss  according  to  the  leases  existing  at  the 
time ;  and  also  inquire  in  what  manner  the  remainder-man  mterfered 
with  the  trustees  in  taking  away  the  possession  fi'om  his  mother  dur- 
ing her  life.  

As  the  principal  case  establishes  the  responsibility  of  trustees  who  have  collo- 
ded  with  a  remainder^nan  to  oust  the  tenant  for  life ;  so,  it  is  well  settled,  on  the 
other  hand,  that  if  trostees  to  preserve  contingent  remainders  collude  with  the 
tenant  for  life,  to  the  injury  of  those  in  remainder,  the  trustees  will  be  equally  res- 
ponsible for  a  breach  of  their  duty,  Garth  v.  Cotton,  3  Atk.753;  Stm^fidd^- 
mb€rghamylOyes.^S. 
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Ajtxr.  answer  Pkintiff  not  compelled  to  change  the  next  friend  on  affidavit,  that 
she  was  worth  nothing,  and  not  found  till  afler  answer ;  contradicted  by  her 
swearing  to  44/.  a  year.  Defendant  ought  not  to  have  answered ;  but  should 
have  said,  he  could  not  find  her.  (a)    ^ 

Next  friend  cannot  sue  in  forma  jMniperia  ;  but  ought  not  to  be  discharged  for 
poverty :  dangerous  to  displace  him ;  though  perhaps  there  may  be  a  case  gross 
enough  for  it,  [p.  410.] 

After  answer  a  motion  was  made  for  Defendant,  that  PlaintiJOf 
should  name  a  new  next  friend,  of  sufficient  ability  to  pay  costs.  It 
was  supported  by  affidavits  stating,  that  when  the  answer  was  put 
in,  defendant  had  not  found  out  the  next  friend,  who  now  turned 
out  to  be  a  woman  worth  nothing ;  and  supported  by  theatrical  char- 
ily- 

Mr.  Abbott,  for  the  motion,  adnutted  that  the  rule  laid  down  by 
Lord  Hardwicke  in  MeUorucchy  v.  Meliorucchy,  2  Ves.  24,  as  to  the 
cases,  in  which  Defendant  might  require  security  for  costs,  was,  that 
the  application  should  be  made  before  answer,  if  the  circumstances 
were  known. 

On  the  other  side  were  produced  affidavits,  stating  that  the  next 
friend  had  a  dear  income  of  44/*  a  year:  and  denying  that  she  had 
ever  received  or  solicited  any  charitable  support. 

Lord  Chancellor  [Thurlow].  The  Defendant  has  a  more  sat- 
is&ctory  account  now  than  he  had  at  first.  That  circumstance,  that 
he  could  not  find  her,  would  have  been  a  better  ground,  than  that 
he  has  found  her  with  such  an  income.  But  I  doubt  about  the  orig- 
inal motion.  I  doubt,  whether  a  next  friend  ought  to  be  discharg- 
ed on  account  of  poverty  more  than  a  principal.  The  principle,  up- 
on which  a  Plaintiff  if  poor  would  not  be  deprived  of  the 
opportunity  of  applying  here  for  justice,  is  *  similar  to  that  [*410] 
of  getting  a  next  friend  to  sue.  Suppose  an  infant  had  a 
father,  who  is  the  natural  friend  to  sue  for  him,  would  the  Court  re- 
fuse to  hear  that  father  ?  But  here  Defendant  need  not  have  an- 
swered, but  should  have  said^  he  had  taken  pains  to  find  out  the  next 
friend,  and  could  not.  I  do  not  incline  to  put  the  Plaintiff  under 
the  necesity  of  naming  another.  It  is  very  clear,  a  next  friend  would 

(a)  Where  the  person  who  prosecutes  a  suit  in  the  name  of  an  infant,  bs  his 
next  friend,  is  insolvent,  he  will  be  compelled,  on  the  application  of  the  defendants, 
to  give  security  for  costs.  FidUm  v.  RoteveU,  1  Pai^e,  178.  But  the  contraiy  has 
been  decided  in  Ireland.  SL  John  v.  Beaboroughf  1  Hogan,  41.  An  infant  who  has 
no  means  of  indemnifying  a  responsible  penon  for  costs  will  be  permitted  to  sue 
by  lus  next  friend  in  forma  pauperis.  lb.  See  2  Barb.  Ch.  Pr.  203,  204.  Upon 
a  bill  filed  by  the  wife  against  ner  husband  for  a  separation  or  a  limited  divorce, 
if  the  next  friend  of  the  wife  is  irresponsible  or  insolvent,  all  proceedings  may  be 
stayed  until  security  for  costs  is  ^ven,  or  a  responsible  person  is  substituted  in  Ms 
place.    Lawrence  v.  Lawrence^  3  Paige,  267.    See,  also,  1  Barb.  Ch.  Pr.  104. 
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not  be  allowed  to  sue  in  forma  pauperis  (1).  Suppose  they  cannot 
get  another :  I  must  dismiss  the  bill  vrith  costs  against  the  present 
next  friend,  because  she  cannot  prove  herself  to  the  satisfiu^tion  of 
the  Master  to  be  able  to  pay  them.  But  defendant  ought  to  have  ap- 
pUed  at  first ;  for  then  he  would  have  had  a  much  be^tter  case.  I 
think  it  is  very  dangerous  to  displace  a  next  friend ;  though  perhaps 
a  case  may  be  gross  enough  for  it.  But  here  every  thing  is  in  favor 
of  the  next  friend,  who  swears  affirmatively,  that  she  has  442.  a  year : 
while  the  Defendant  only  swears  negatively. 
The  motion  was  refused  (2). 

1.  The  names  of  the  parties  in  this  cause  were  Smdrrd  v.  Sqmrrdj  and  it  wu 
first  heard  on  the  17th  Dec.  1791:  see  note  4,  to  Turner  v.  7\amtr^  2  P.  Wms. 
29a 

2.  For  some  of  the  rules  with  respect  to  the  responsibility  of  the  next  fiiends 
of  infants,  see,  anUf  note  4  to  Dixon  v.  Parksy  1 V.  402L  As  a  prochan  amjf  may 
be  liable  to  costs,  it  seems  not  unreasonable  to  require  that  he  should  be  m  cir- 
cumstances enabling  him  to  pay  them,  if  awarded  against  him :  Arum,  1  Atk.  570 ; 
fFail  v.  SalUr,  Mosely,  47 ;  Anon,  ib.  85:  and  in  a  gross  case,  (as  Lord  Thuilow 
intimated,)  security  "mil  be  insisted  on ;  more  especially  when  the  suit  is  subsjan- 
tially  that  of  a  fane  coverUy  who  is  capable  of  selecting  her  next  friend :  Penning' 
ton  V.  Alvin^  1  Sim.  &  Stu.  265 :  but  any  one  may  file  a  bill  as  the  next  friend  of 
an  infant,  and  the  Court  will  not  be  disposed  to  direct  any  inquiry  into  his  circmn- 
stances :  S.'C.  and  Davenport  v.  Davenport,  1  Sim.  &  Stu.  101.  A  new  proMn 
amy  cannot  be  substituted,  and  the  party  first  named  as  such  be  allowed  to  with- 
draw, unless  he  will  give  securi^  for  all  costs  incurred  in  his  time :  WiUs  v.  Cam»- 
bell,  12  Ves.  493;  MeUing  v.  MdLing,  4  Mad.  261 ;  DavennoH  v.  Davenpori,  vbi 
eupra.    See,  on^e,  the  note  to  Motteux  v.  Mackrdh,  1  V.  14^ 

(1)  Nor  an  executor,  &e.  Paradise  y.  Shqppard,  1  Dick.  136 ;  Beames,  on  Costfl^ 
124 ;  Appendix,  No.  21. 

(2)  In  what  cases  the  next  friend  will  be  changed,  sde  post,  WiUs  v.  Cbiip6efi, 
voL  xii.  493,  and  the  note. 
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HABERGHAM  v.  VINCENT, 
[1792,jAif.31.] 

Dcvisx,  properly  attested,  of  land  upon  several  trusts ;  remainder  to  such  trusts 
as  testator  should  by  any  deed  appoint :  whether  land  would  pass  by  the  deed 
of  appointment  sent  to  law  upon  a  case,  stating  the  devise  to  be  to  uses. 

Land  devised  in  trust  to  pay  debts  and  legacies,  cnarged  with  all,  that  the  Eccle- 
siastical Court  would  establish,  (a)  [p.  411.] 

Deeds  testamentary  in  their  nature  often  required  to  be  proved  as  such,  (fr) 
[p.  411.] 

On  the  5th  of  Octobier  testator  by  will,  executed  in  the  presence 
of  three  witnesses,  limited  particular  estates  to  trustees,  with  direc- 
tions*to  convey  according  to  the  trusts  specified ;  and  concluding  with 
a  remainder  to  such  trusts  as  he  by  any  deed  should  appoint.  The 
next  day  by  deed,  attested  by  two  witnesses,  he  appointed  the  rest 
of  the  uses ;  the  last  of  which  was  to  the  right  heirs  of  the  trustees 
or  the  survivor.  All  the  preceding  limitations  having  failed,  the  fee 
wasclahned  by  the  surviving  trustee  (1). 

Lord  Chancellor,  [Thurlow].  '  The  question  with  regard  to 
the  conveyance  to  these  trustees  cannof  arise,  until  it  is  decided, 
whether  the  deed  under  the  circumstances  carries  any  interest  in 
the  land.  It  was  properly  argued,  that  the  will  had  not  raised  any 
estate  to  any  person  ;  and  that  at  the  death  of  the  testator 
the  estate  was  wholly  •  untouched  by  the  will.  If  it  oper-  [*  41 1  ] 
ates  at  all  in  this  case,  it  must  be  directly  by  way  of  dispo- 
sition. In  respect  of  that  the  outside,  to  which  the  argument  by  au- 
thority and  example  has  been  able  to  go,  is,  that,  where  a  man  de- 
vises to  trustees  to  pay  debts,  debts,  contracted  after  the  date  of  the 
devise,  have  been  in  this  Court  made  a  charge.  The  generality  of 
the  word  <<  debts  "  has  served  as  a  foundation  for  that.  The  same 
thing  has  obtained  as  to  legacies  :  and  it  is  now  the  settled  course 
of  the  Court,  that  where  a  man  devises  in  trust  to  pay  debts  and 
legacies,  whether  they  exist  at  the  time  of  the  devise,  or  in  any  way, 
that  the  Ecclesiastical  Court  will  establish,  it  is  sufficient  to  create  a 
charge.  The  analogy,  arising  upon  those  two  cases,  is  the  utmost, 
to  which  the  argument  proceeds  in  point  of  authority.  There  are 
cases,  not  contradicted  either  at  the  bar  or  by  the  Bench,  in  which  it 

(a)  The  real  estate  is  not,  as  of  course,  charged  with  the  payment  of  levies. 
It  IS  never  charged  unless  the  testator  intended  it  should  be.  LupUm  v.  £upton^ 
2  Johns.  Ch.  614;  HaUdt  v.  HalUU,  2  Paige,  15.  Where  a  testator  devised  to 
one  of  his  sons  in  fee  two  third  parts  of  a  certain  farm,  "  he  paying  all  my  just 
debts  out  of  said  estate,"  it  was  neld,  that  the  debts  were  not  a  mere  charge  on 
the  devisee,  but  on  the  land  devised  also.  Gardntr  v.  Gtardner,  3  Mason,  178. 
See,  also,  Spong  y.  Spongy  1  Dow  &  Clark,  365 ;  Oravea  v.  GraveSy  8  Simons,  4a 
If  the  devisee  accepts  the  devise  he  becomes  personally  liable  for  the  legacies. 
BMsaU  V.  HewkU,  1  Paige,  33. 


SSee  1  Williams,  Executors,  58—60, 238— 24a 



,  The  case  is  stated  at  large  in  the  subsequent  report, /nm<,  vol.  ii.  204.    [See, 
alsbi'im^,  p.68.] 
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is  said,  that  if  a  man  charges  an  estate  with  a  sum  of  money,  reserv- 
ing to  himself  the  right  of  sajring,  bow  it  shaD  be  disposed  of,  be  may 
dispose  of  it  without  a  will  executed  in  the  presence  of  three  wit- 
nesses. That  has  been  asserted,  but  never  decided  in  any  case,  that 
I  know :  so  it  is  not  an  authority.  The  operation  of  a  deed  upon  a 
will  is  found  in  the  only  case  upon  the  subject,  Meiham  v.  the  Dukt 
of  Devonshire,  I  P.  Will.  529,  but  that  was  a  will  of  personal  es- 
tate. The  deed  was  executed  in  this  Court :  and,  if  the  report  is 
correct  (1),  these  observations  arise  upon  it :  first,  that  it  was  consid- 
ered in  this  Court  as  a  deed  ;  and,  being  so,  the  will  was  deemed  to 
operate  upon  it  ea  forma.  That  is  a  peculiarity  ;  for  the  will  at  the 
execution  of  that  deed  was  nothing ;  therefore,  supposing  it  to  ope- 
rate as  a  deed,  and  that  was  considered  as  the  basis  of  it,  the  Court 
will  even  in  that  case  go  a  great  way  to  establish  this  principle ;  that 
a  will,  though  it  does  not  operate,  or  move  the  interests  of  the  tes- 
tator in  his  life,  yet  is  sufficient  some  way  or  other  to  give  to  the 
deed  that  effect,  it  owes  entirely  to  the  will.  But  I  suspectj^if  that 
case  is  examined,  it  will  turn  out,  that,  being  a  devise  of  personal 
property  only,  that  deed,  which  is  in  its  own  nature  testamentary, 
was  proved  :  and  there  are  a  number  of  cases,  where  such  deeds  are 

required  to  be  proved  as  testamentary.     At  all  events  that 
[*  412]     case  falls  short  *  of  this  ;  because  a  deed,  executed  in  the 

presence  of  two  witnesses,  was  more  than  was  necessary,  if 
they  had  gone  to  the  proper  tribunal ;  and  it  was  only  personal  estate. 
But  this  is  a  question  perfectly  new ;  and  must  cover  all  other  cases 
both  at  law  and  in  equity  upon  wills ;  and  it  is  not  proper  to  make  a 
decision  upon  that  head  in  a  totally  new  case.  Therefore  a  case  should 
be  made,  stating  it  to  be  a  devise  to  uses,  not  to  trusts,  similar  to 
what  Lord  Talbot  once  did  (2),  and  then  stating  the  question, 
whether  that  deed  would  be  sufficient  to  govern  the  uses ;  which 
'  would  bring  that  question  before  the  Court.  If  that  is  decided  against 
the  will,  the  consequence  is  plain,  and  will  dispose  of  the  whole 
case :  if  otherwise,  then  and  then  only  will  arise  the  question  as  to 
the  estate  given  to  the  trustees  ;  into  which  I  will  not  enter  now. 
The  proper  thing  now  is  to  have  that  case  made,  and  to  resene 
farther  considerations  upon  it. 

On  the  14th  of  May,  1792,  an  addition  was  on  motion  made  to 
the  case  to  be  sent  to  law,  in  order  that,  if  the  Court  should  decide 
in  favor  of  the  deed,  they  should  also  certify,  whether  the  deed  and 
will  are  to  be  considered  as  one  instrument. 

The  foundation  of  that  application  was,  that,  though  the  estate  to 
the  trustee  should  be  void  as  a  contingent  remainder  on  account  of 

(1)  See  the  difference  between  the  report  and  the  extract  from  the  Register's 
book  in  the  4th  edition  of  P.  Will.  According  to  the  report,  the  question,  wiethw 
children  bom  after  the  will  was  made,  but  living  at  the  execution  of  the  deed, 
should  take,  was  negatived,  because  the  deed  was  to  be  taken  as  parfof  the  will; 
by  the  Register's  book  they  were  held  to  be  entitled  for  the  same  reason. 

f2)  Sabharton  v.  SabUtfian,  For.  250;  And.  835 ;  3  T.  R.  146 ;  4  T.  R.  710. 
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the  failure  of  the  particular  estate,  yet  the  limitation  to  trustees  with 
directions  to  convey  would  support  it  in  equity  (1). 

Sbe,  ainU^  the  notes  to  &  C.  1  V.  6& 


DELMARE  v.  ROBELLO. 
[1792,  Feb.  3. . . .  S.  C.  3  Bro.  C.  C.  444.] 

Testator  devised  to  all  the  children  of  his  two  sifltera  A.  and  R ;  A.  lonjr  before 
date  of  the  will  changed  from  the  Jewiah  to  the  Roman  Catholic  reli|[ion,  was 
baptized  by  a  new  name,  and  became  a  professed  nun  at  Genoa.  Bill  by  the 
children  of  C.  a  third  sister  living  with  B.  at  Lej^hom,  upon  ground  of  mistake 
in  testator,  and  evidence  of  intent  to  provide  tor  his  sisters  at  Leghorn,  dis- 
missed, (a) 

Latent  amoiffuity  produced  and  dissolved  by  parol ;  but  parol  never  admitted  on 
patent  ambigui^,  [p.  415.1 

Bequest  to  the  son  and  daughter  of  one,  who  has  several  sons :  latent  ambiguity, 
[p.  415.] 

Name  nven  on  profession  in  a  convent  is  not  meant  for  the  rest  of  the  world : 
but  former  name  continues,  [p.  41d] 

Name  of  confirmation  is  the  real  name,  [p.  416.] 

Testator  in  1785  bequeathed  the  residue  of  his  estate  in  trust 
to  pay  the  interest  for  life  to  all  the  children  of  his  two  sisters 
Reyne  and  Estrella :  in  case  of  the  death  of  any  their  issue  to  have 
their  respective  shares;  with  benefit  of  survivorship  for  want  of 
issue ;  and  over,  in  case  the  survivor  should  die  without  issue.  The 
testator  died  in  1789,  leaving  three  sisters ;  Reyne,  who  was  never 
married,  but  in  1757  changed  her  religion  from  the  Jewish  to  the 
Roman  Catholic  persuasion,  became  a  professed  nun,  and 
was  baptized  by  the  name  of  Maria  ^Hieronyma,  and  [*413] 
lived  at  Genoa ;  Estrella,  and  Rebecca,  who  were  married, 
and  lived  at  Leghorn.  Rebecca  had  several  children,  who  brought 
the  bill  against  the  trustees  claiming  upon  the  ground,  that  the  tes- 
tator intended  Rebecca,  when  he  named  Reyne.  In  support  of  it 
they  offered  parol  evidence  of  the  circumstances ;  in  addition  to 
which  one  witness  swore,  that  the  testator  had  said,  when  he  made 
his  will,  that  he  meant  and  was  about  to  provide  for  the  children  of 
his  sisters  at  Leghorn.  The  introduction  of  parol  evidence  was  op- 
posed by  the  Defendante. 

Solicitor  General  [Sir  John  Scott],  and  Mr.  Fonblanque,  for  Plain- 
tiffs. This  Court  will  permit  a  mistake  of  this  kind  to  be  set  right 
by  parol  evidence :  'Bradvnn  v.  Harpur,  Amb.  374,  Parsons  v.  Par- 


(1)  Post,  voL  iL  904. 


,  ;  See  anUy  p.  259,  note  {a)  to  Bough  v.  Read^  and  p.  343,  note  (a)  to  Hart  v. 
Sheanoardf  with  regard  to  the  admission  of  parol  evidence.  It  was  proposed  in 
the  present  case  to  change  the  person  described,  for  which  purpose,  under  the 
circumstances,  puol  evidence  was  inadmissible.  Sec,  also,  Wigram,  on  the  In- 
terpretation of  Wills,  19, 88,  and  the  whole  Proposition  IL 
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sons  (1),  in  this  Court,  8th  February,  1791 ;  testator  devised  in  trust 
to  pay  15L  a  year  to  his  brother  Edward  Parsons  for  life,  and  after- 
wards among  his  children.  At  the  date  of  the  will  the  testator  had 
only  one  brother,  named  Samuel,  who  had  children.  Some  years 
before  he  had  a  brother  named  Edward,  who  was  dead  (2)  at  the 
date  of  the  will ;  and  the  testator  had  been  in  the  habit  of  calling 
Samuel  by  the  name  of  Ned.  Parol  evidence  of  these  circumstan- 
ces was  admitted.  In  this  case  testator  could  not  mean  Reyne,  who 
had  many  years  before  changed  her  name  for  another,  which  would 
be  her  legal  name  according  to  Co.  Litt.  3,  a.  She  never  could  be 
married ;  and  it  was  full  as  unlikely,  that  he  meant  by  Reyne  Maria 
Hieronyma  as  Rebecca.  He  meant  to  provide  for  a  sister  having 
a  family.  The  principle  of  the  Co\urt  in  Parsons  v.  Parsons  was  to 
inquire,  what  the  testator  meant,  by  what  he  inserted  in  his  will. 
Suppose  the  testator  had  given  this  interest  to  Reyne  herself;  she 
must  have  made  out  by  parol  evidence,  that  she  was  the  person 
meant ;  and  if  she  as  Plaintiff  would  have  been  obliged  to  bring  evi- 
dence, that  she  was  the  person  meant,  because  her  name  was  for- 
merly Reyne,  that  evidence  would  be- liable  to  be  rebutted. 

Lord  Chancellor  [Thurlow].  Suppose  Maria  Hieronyma  had 
changed  her  mind ;  and  had  escaped  into  this  country ; 
[*414]  and  had  married,  and  left  children  *  notwithstanding  her 
vow ;  and  that  those  children  were  standing  here  to  con- 
test the  point  ?     What  must  be  done  in  that  case  ? 

For  Plaintiffs,  I  must  have  insisted,  that  they  could  not  take; 
and  should  have  succeeded,  if  I  could  have  made  out^  that  testator 
did  not  mean  to  give  to  the  children  of  her,  coming  over  in  that 
manner,  and  having  children  notwithstanding  her  vow.  The  declar- 
ations are,  that  he  meant  to  provide  for  the  children  of  his  sisters  at 
Leghorn. 

Mr.  Lloyd  and  Mr.  Finch  for  Defendants.  This  is  no  evidence 
of  such  intention  in  the  testator,  as  has  been  contended :  nor  can  it 
be  read.  By  the  bequest  to  all  the  children  of  these  two  sisters  any 
children  born  at  the  making  of  the  will,  and  before  his  death,  would 
be  entitled :  and  if  after  raiaking  the  will  Reyne  had  had  children, 
they  could  not  be  excluded.  Here  is  a  person  mentioned,  who  fully 
answers  the  description.  The  c€ises  cited  are  not  applicable.  In 
Parsons  v.  Parsons  there  was  no  such  person  in  existence  as  the 
legatee  named ;  that  is  one  case,  in  which  the  Court  admits  evi- 
dence. Another  is,  where  there  are  two  persons  of  the  same  name 
and  description.  Another,  where  there  is  a  bequest  to  a  person  by 
a  wrong  name ;  but  there  is  some  addition,  which  ascertains  the  per- 
son intended.  That  was  the  case  of  Bradwin  v.  Harpur;  at  the 
end  of  which  case  the  reporter  observes,  that  there  was  a  sufficient 
description  independent  of  what  was  mistaken ;  and  it  went  upon 
that.     In  Beaumont  v.  Felly  2  P.  Will.  142,  great  stress  was  laid 


8! 


Ante,  26&    See  the  note,  267. 

And  his  children  had  other  legacies  under  the  will 
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upon  the  drcunisteBoe,  that  thme  wm  no  Booh  penon  as  the  penon 
named :  here  there  is  a  penon  sufficiently  named.  This  is  not  a 
latent  ambiguity ;  bat  is  like  the  case  in  this  Court,  where  testaUM* 
gave  to  the  son  and  daughter  of  a  person  without  naming  them ; 
and  he  had  several  sons  and  only  cme  daughter ;  the  daughter  took 
the  whole ;  and  the  Court  would  not  kt  in  parol  evidence  to  show, 
which  of  the  sons  was  intended:  Dowset  v.  Sweti,  Amb.  175. 
Thou^  that  drcumstance  of  refusing  parol  evidence  is  not  taken 
nodoe  of  in  the  report,  yet  from  a  manuscript  note  it  appears  to 
have  been  so;  and  the  devise  to  the  sons  was  void  for  uncer- 
tainty. 

*  Rq^.  Bradwin  v.  Harpur  estabUshes  this ;  that  parol  [*  415] 
evidence  was  let  in  to  show  against  express  words,  that  the 
person  intended  was  not  the  grand  niece  ctf  the  name  of  Anne,  but 
Mary,  because  the  latter  happened  to  be  alive,  the  fonner  dead,  at 
the  time  of  making  the  will.  In  Panons  v.  Par$<ms  no  such  person 
as  was  named  existed  at  the  time ;  so  here  there  is  no  such  person 
as  Reyne.  In  that  case  the  testator  had  fonnerly  a  brother  named 
Edward ;  and  there  was  no  evidence  to  show,  he  knew  Edward  was 
dead ;  and  the  fiicts,  that  he  was  dead,  and  the  other  living,  were 
collected  dehors  the  will ;  and  in  this  case  as  well  as  in  that  there  is 
a  latent  ambiguity. 

Lord  Chancellor  [Thublow].  This  is  evidence  offered  to  ex- 
plain a  will  in  this  form;  "I  give  to  the  children  of  my  sister 
Rejme ;  '^  and  the  ambiguity  is  said  to  be,  that  though  her  name 
had  been  Reyne  so  as  to  answer  the  description,  yet  before  the  date 
of  the  will  she  had  by  becoming  a  professed  nun  acquired  the  name 
of  Maria  Hieronyma,  which  consequently  does  not  answer  the  des- 
scription.  In  both  the  cases  cited  for  the  Plaintiff  there  were  besides 
the  mere  fact  of  the  parties  being  dead,  articles  of  description ;  and 
those  articles  of  description  were  inapplicable ;  and  therefore  a  doubt 
arose,  whether  the  whole  of  that  description  would  suit  the  person. 
From  the  moment  that  latent  ambiguity  is  produced  in  the  only  way, 
in  which  it  can  be  produced,  namely,  by  parol  evidence,  it  must  be 
dissolved  in  the  same  way ;  which  has  always  been  the  governing 
principle.  But  there  is  no  case  for  admitting  parol  evidence  to  show 
the  intention  upon  a  patent  ambiguity  upon  the  face  of  the  will  (1). 
It  is  almost  impossible  to  say,  that  if  there  is  a  bequest  to  the  son 
and  daughter  of  one,  who  at  the  time  of  the  bequest  has  four  sons 
and  a  daughter,  there  is  not  such  a  dissonance  between  the  state  of 
the  facts  and  of  the  bequest  as  to  let  in  satisfactory  evidence,  that 
one  son  was  meant ;  for  it  is  clear  he  meant  one.  It  is  within  all 
the  rules  of  latent  ambiguities ;  therefore  I  fimcy,  the  Court  in  that 
case  of  Dowset  v.  Sweet  went  upon  the  ground,  that  the  evidence 
was  not  sufficient  to  show  the  intention ;  and  then  it  became 
uncertain.  To  decree  for  the  Plaintiffs  in  this  cause  would  go 
far  beyond  any   decided   case,  and  would  be  very  dangerous.  ' 

(1)  AnU,  359. 

vol.  I.  DD 
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First,  as  to  this  name:  it  is  well  known,  that  it^is  a  part  of 
the  profession  and  separation  from  the  world  to  give  a  conventual 
name.  It  is  the  policy  of  the  thing.  But  I  apprehend,  that  con- 
ventual name  is  not  meant  for  the  rest  of  the  world :  but  the  former 
name  continues,  and  by  that  they  are  always  spoken  of.  If  the  fiict 
was,  that  a  child  was  confirmed  at  seven  years  old  by  another  name, 
it  is  the  received  law  of  the  country,  that  the  name  of  confirmation 
is  the  real  name.  The  testator  has  expressed  himself  so  largely,  thai 
he  does  not  seem  to  have  thought,  whether  they  had  childr^  or  not ; 
but  intended  to  give  to  all  possible  children  without  adverting  to  any 
particular  children,  or  to  the  circumstance  of  their  having  or  not 
having  any.  He  lock  no  notice  of  the  situation  of  these  two  sisters 
at  Leghorn,  nor  of  that  of  the  other.  I  am  not  satisfied,  that  if  he 
knew,  that  he  had  a  sister  named  Rebecca  at  Leghorn  with  a  num- 
ber of  children,  he  meant  to  provide  for  her  femily ;  fw  if  so,  he 
would  have  named  her  by  her  right  name.  There  is  no  idea,  that 
he  did  not  know  her  right  name.  To  decree  for  the  Plaintiff  would 
be  very  dangerous ;  therefore  I  am  afraid,  I  must  dismiss  the  bilL 
However  I  will  not  say  so  nbw ;  but  will  think  of  it 
A  few  days  after  the  bill  was  dismissed. 

1.  This  case  is  also  reported  in  3  Brown,  446. 

2.  Ab  to  the  admissibility  of  evidence,  to  explain  a  latent  ambigoi^  in  a  will, 
see,  anUf  the  note  to  Panww  v.  PananSf  1  V.  966L 
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WEYMOUTH  V.  BOYER. 

[1792,  Fbb.  10.] 

Mr.  Justice  Buller,  ybr  the  Lord  Chancellor. 

A.  AGREED  to  sell  goodfl  to  B.  to  be  accounted  for  in  part  of  a  debt  to  B. :  C.  with 
notice  amed  to  aell  the  goods  bjb  factor :  not  allowed  to  retain  lor  a  debt  to  him 
from  A.  (a) 

Property  in  a  cargo  transferred  by  bill  of  sale  signed  by  vendor  and  vendee :  but 
by  a  new  agreement  signed  by  them  before  they  parted,  that  it  shall  be  sold 
and  accounted  for  by  3ie  factor  for  vendor,  it  is  reduced  to  agreement,  and 
therefore  remedy  in  Equity,  [p.  416.] 

Where  there  mav  be  remedy  at  Liaw,  yet  if  doubtfrd  or  difficult,  Equity  will  hold 
jurisdiction,  (b)  Joint  owner  not  necessary  party  to  bill  against  factor  on  a 
demand  agamst  the  other  moiety,  Defendant  having  kept  separate  accoimts, 
and  admitted  the  produce  of  that  moiety  to  be  in  his  possession,  [p.  416.] 

A.  stated  by  books  in  evidence  for  Defendant  to  be  a  merchant  abroad,  and  one 
witness  swearing  he  knew  him  late  a  merchant  abroad,  and  no  evidence  of  his 
return,  sufficienUy  proved  out  of  the  jurisdiction,  as  would  be  presumed  at 
law;  and  Defendant  precluded  from  objecting  that  he  was  not  a  party, (c) 

^417.] 
idant  examined  as  a  witness ;  bUl  dismissed  as  to  him  with  costs,  {d)  [p.  417.] 
Interest  refused  because  not  prayed  by  the  bill,  (e)  [p.  417.] 

(a)  No  ri^ht  of  lien  can  arise,  where,  from  the  nature  of  the  contract  between 
the  parties,  it  would  be  inconsistent  with  the  express  terms,  or  the  clear  intent  of 
the  contract  As,  if  the  goods  are  deposited  with  a  party  for  a  particular  purpose, 
inconsistent  with  the  nature  of  a  lien,  as,  for  example,  to  hold  tnem,  or  their  pro- 
ceeds, subject  to  the  order  of  a  third,  person,  or  to  have  them  transported  to  another 
place,  or  to  have  them  delivered  to  another  person,  no  lien  will  attach  thereon. 
See  Story,  Agency,  §§  363,  378,  and  cases  cited ;  Jcaw  v.  Rogers,  15  Mass.  389 ; 
see,  also,  Wmama  v. LUO^ield,  12  Wend.  362;  Scarfe  v.  Margan,  4  Mees.  &  W. 
270 ;  Judmm  v.  Etheridgt,  1  Cromp.  &  M.  743.  The  debt  or  demand,  for  which 
the  lien  ia  asserted,  must  be  one  to  the  party,  claiming;  it  in  his  own  right,  and  not 
merely  as  the  agent  of  a  third  'person.  It  must  also  be  due  from  the  very  person 
for  whose  benefit  the  party  is  acting,  and  not  from  a  thu^  person,  although  the 

r>ds  may  be  claimed  through  him.    Story,  Agency,  ^  365 ;  Jaduon  v.  Ckarke,  1 
&  Jer.  216;  FoHer  v.  Ht^,  2  Johns.  Cas.  327. 

(6)  See  ^Omencan  Jru.  Co.  v. lUj  1  Paige,  90;  Teagw  v.  RusseU,  2  Stew.  420; 
Lining  v.  Geddes,  1  ATCord,  Ch.  306;  ^u&k  v.  Stayotsant,  2  Paige,  84 ;  Dunundie 
V.  Kertetfy  6  J.  J.  Marsh,  502;  M'Rea  v.  fFalker,  4  How.  455.  if  a  party  cannot 
avail  huDself  of  his  remedy  at  law  for  any  beneficial  purpose,  orifU  he  dovbtfvl 
uhdher  he  can  or  not,  a  Court  of  Equity  will  relieve  him.  Clark  v.  Flint,  22  Pick. 
271.  A  remedy  by  an  action  for  damages  against  a  person  actually  insolvent,  is 
not  a  plain,  adequate,  and  compete  remedy,  so  as  to  deprive  the  Court  of  jiuis^c- 
tion.    Ibid.    See,  also.  Story,  £q.  Plead.  §  562. 

(c)  Where  persons  are  without  the  jurisdiction  of  the  Court  they  need  not  be 
made  parties,  for  they  cannot  be  reached  by  the  process  of  the  Court  See  Story, 
£q.  PL  §§  78—88,  and  cases  cited ;  MiUigan  v.  Mtlkdge,  3  Cranch,  220 ;  fVcgt  v. 
Randall,  2  Mason,  196 ;  Elmendorf  v.  Tc^,  10  Wheat  152 ;  MaUow  v.  Hinde, 
12  Wheat  19a   PerfMv,  JViitm,  5  Sim.  496;  Mumax  v.  Be  TaHet,  1  Beav.  109. 

(d)  If  a  complainant  examines  a  defendant  as  a  witness,  he  will  be  decreed  to 
pay  him  his  costs.  Whether  the  complainant  will  be  aUowed  to  recover  these 
costs  from  the  other  defendants  must  depend  upon  the  circumstances  of  the  case. 
1  Barb.  Ch.  Pr.  260;  Heroey  v.  TalbvU,  1  Jac.  &  W.  197;  Fulion  Bank  v.  Aw 
York  $f  SWon  Canal  Co.  4  Paige,  127. 

(e)  As  to  the  importance  of  special  prayers  in  a  bill,  see  Story,  Eq.  Plead.  §  43; 
1  Barb.  Ch.  Pr.  37;  CoUon  v.  Rots,  2  Paige,  396;  1  Hoffi  Ch.  Pr.  49;  EngUsh  v. 
Foxall,  2  Peters,  595. 
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Trover  does  not  lie  for  one  not  havin|[  the  property,  nor  against  one  in  \ 

under  and  making  sale  by  order  of  the  owner,  for  converaion  is  the  fist  of  it: 

and  if  no  conversion  at  the  moment  of  Sale,  refusal  afterwards  wul  not  do, 

[p.  417.1 
Rule,  that  Plaintiff  in  bill  of  discovery  shall  pay  costs  in  all  cases,  is  too  general : 

he  ought  only,  whero  he  files  a  bill  in  the  first  instance,  not  where  compelkd 

to  it  by  Defendant's  refusal,  [p.  433.} 
Vendee  says  he  has  bought :  vendor  is  silent:  conclusive  notice  to  a  third  pemm 

present,  (a)  [p.  425.]  x 

Costs  given.    BUI  dismissed  with  costs  as  to  one  defendant:  those  costs  given 

over  against  the  others,  [p.  426.] 

Bryant  and  Tewkesbury,  merchants  in  partnership  at  Philadel- 
phia, were  indebted  to  Weymouth.  Bryant,  being  arrived  in  Eng- 
land for  the  purpose  of  disposing  of  a  cargo,  consisting  of  tobacco, 
deer  skins,  and  pipe  staves,  one  moiety  of  which  belonged  to  him 
and  Tewkesbury,  the  other  to  Richards,  Weymouth  upon  the  retom 
of  a  bill  unaccepted,  which  had  been  drawn  in  his  favor  by  Bryant, 
pressed  him  on  account  of  his  debt ;  upon  which  Bryant  agreed  to 
Be3l  Weymouth  45  hogsheads  of  the  tobacco,  to  be  accounted  for  by 
him  in  part  of  his  demand.  Upon  the  1st  of  July,  1785,  an  invoice 
was  mutually  signed  with  a  memorandum,  that  Weymouth  had 

bought  45  hogsheads  of  that  tobacco,  specified  by  num- 
[*417]     bers:   but,  before  they  parted,  *  Weymouth  proposing 

Holder  as  his  factor  to  sell  the  tobacco,  Bryant  objected ; 
and  it  was  agreed,  that  the  whole  should  be  sold  by  Williams,  &ctor 
for  Bryant;  and  an  agreement  for  this  purpose  was  acccmiin^y 
signed  by  both.  On  the  4th  of  July  a  meeting  took  place  at  Bris- 
tol, where  the  ship  had  arrived,  between  Weymouth,  Bryant,  and 
WilUams ;  and  an  order  to  the  Captain  to  deliver  the  tobacco  to 
Williams  and  Co.  was  signed  by  both  parties.  Weymouth  returned 
to  Exeter,  the  place  of  his  residence ;  and  after  some  time,  not  having 
heard  from  Williams,  wrote  to  him  to  inquire  about  the  sale,  to 
which  letter  no  answer  was  given.  Weymouth  wrote  a  second 
letter  expressing  surprise  at  not  having  heard,  whether  the  tobacco 
had  been  sold,  and  what  his  45  hogsheads  would  amount  to,  or 
whether  they  were  to  wait  another  sale  ;  desiring  also  to  know  the 
quality,  and  whether  they  would  sell  for  SO  or  21  pence.  To  this 
letter  WiUiams  sent  an  answer,  dated  the  22d  of  July,  acknowledg- 
ing the  receipt  of  both  letters,  and  saying,  that  on  account  of  the 
new  act  before  the  House  of  Conmions  relating  to  tobacco  he  had 
postponed  landing  the  cargo,  in  hopes  some  advantage  might  be  de- 
rived from  it ;  that  Bryant  was  in  London,  to  whom  upon  his  return 
he  would  deliver  the  letter.  The  carga  was  afterwards  sold  by 
Williams,  and  produced  above  20007.  After  the  sale  Williams  re- 
fused to  account  to  Weymouth,  saying  the  partnership  of  Bryant 

(a)  So,  wherever  a  man  stands  by  and  suffers  another,  knowingly,  to  do  acts  in 
his  name,  he  is  presumed  to  have  given  him  authoii^  to  do  those  acts.  Pickmdi* 
5^OT,6Ad.dtm4a9;  l7mMShitoAv.  Cb.v.1^,  lJohns.l()a  See,abo, 
W.  W.  Stoiy  on  Contracts,  189.  Qm  toed,  cofueti^  VM&hir.  QiajioMddpM 
wiart,jvbd.    See  WaMl  v.  Van  EefiseOaer,  1  Johns.  Ch.  354. 
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and  Tewkesbury  wag  indebted  to  his  partnership,  and  that  he  must 
take  care  of  himself  first ;  upon  which  Weymouth  brought  the  bill 
against  Williams  and  lus  partners  and  Bryant  for  a  discovery  and 
account  The  bill  charged  Tewkesbury  to  be  out  of  the  kingdom  ;. 
but  that  did  not  appear  in  proof  otherwise  than  by  the  books  of  the 
Defendant  Williams,  which  he  produced  in  evidence,  in  which 
Bryant  and  Tewkesbury  were  stated  to  be  merchants  at  Philadel- 
phia. Defendant  Bryant,  whom  the  Plaintiff  had  examined  as  a 
witness,  swore,  that  he  knew  Tewkesbury  late  a  merchant  at  Phila- 
delphia. Williams  by  his  answer  admitted,  that  when  the  Plaintiff 
told  him,  either  that  he  had  purchased  or  had  agreed  to  purchase 
45  hogsheads  of  tobacco  from  Bryant,  he  might  answer  <<  very  weUy^ 
as  was  chained  by  the  bill ;  but  insisted,  he  had  no  idea,  that  the 
Plaintiff  had  any  interest  in  this  tobacco,  and  that  he  conceived  the 
letters  to  be  mere  impertinence  from  a  man,  who  had  no  business  to 
interfere,  and  as  such  did  not  answer  the  first ;  but  he  admitted,  that 
he  wrote  the  answer  to  the  second,  as  stated. 

•  Mr.  mtford  and  Mr.  Ainge,  for  Plaintiff.  If  Williams  [♦  418] 
had  a  right  to  retain  for  the  debt  due  from  the  partnership 
of  Bryant  and  Tewkesbury  to  his  pcutnership,  he  ought  to  have  dis- 
closed that  in  his  letter.  But  that  was  an  after-thought  If  he  was 
entitled  to  retain  for  any  thing,  he  could  only  retain  for  the  sum  due 
i)efore  this  transaction ;  and  it  is  very  immaterial,  whether  he  dan 
or  cannot  with  respect  to  that  sum ;  but  it  is  impossible  for  him  to 
retain  for  any  debt  accrued  after  those  letters  (\\  Even  supposing 
he  could  fcHT  the  whole  sum  alleged  to  be  due,  there  will  still  be  a 
balance  besides  the  produce  of  the  rest  of  the  cargo. 

SoUcitor  Oeneraly  [Sir  John  Scott],  Mr.  Mamfieldj  and  Mr.  Stan- 
ley,  for  Defendant  Williams.  Defendant  is  entitled  to  retain,  unless 
a  legal  or  equitable  title  appears  in  the  Plaintiff.  One  objection  to 
the  bill  is,  that  it  is  a  bill  for  discovery  purely ;  and  if  it  is  a  bill  for 
discovery,  upon  the  effect  of  which  discovery  Plaintiff  can  bring  an 
action,  he  ought  to  pay  for  it.  Suppose  the  tobacco  had  not  been 
sold ;  upon  &ose  facts  they  had  only  to  bring  an  action  of  trover 
for  it.  On  the  other  hand  supposing  it  sold,  and  that  Defendant 
had  undertaken  to  account  for  the  produce,  they  might  have  brought 
an  action  for  money  had  and  received  for  the  produce;  and  then 
this  is  only  a  bill  for  discovery ;  to  which  a  prayer  for  relief  is  added, 
when  the  only  relief,  they  can  have,  is  a  verdict,  if  they  can  satisfy 
a  jury,  that  the^^Plaintiff  had  a  property  either  in  the  tobacco  or  its 
produce.  Plaintiff  had  nothing  to  do  but  to  ask  Williams  the 
amount  of  the  produce  and  of  his  debt,  and  to  bring  an  action  for 
the  surplus.  This  is  upon  the  principle  stated  for  Plaintiff,  that  he 
is  at  all  events  entitled  to  the  surplus  above  the  debt  to  Williamsw 
There  can  be  no  decree  against  Bryant:  for  this  bill  proceeds  upon 
the  principle,  that  the  property  was  transferred  by  him  to  Williams ; 

(1)  The  debt,  due  from  Bryant  and  Tewkesbury  to  WiUiams  &  Co.,  before  the 
transaction  with  the  Plaintiff,  was  for  the  Plaintiff  stated  at  23SL  and  for  the 
Defendant  at  7001. 


418  WETMOUTH   V.  BOTER.  [1792. 

which  supposes,  that  Bryant  has  no  interest  in  the  qaestion ;  if  he  • 
has,  then  there  is  a  formal  objection,  that  Plaintiff  cannot  have  a 
decree  against  a  Defendant,  whom  he  has  examined  as  a  witness. 
Another  objection  to  this  bill  is,  that  persons  are  wanting, 
[*  419]  who  must  be  parties,  before  the  account  can  *  be  directed ; 
namely,  Richards  and  the  other  partner  of  Bryant;  for 
the  account,  Williams  is  to  yield,  must  be  a  joint  account  to  them. 
Tewkesbury  is  charged  to  be  out  of  the  kingdom ;  but  that  is  neither 
proved  nor  admitted :  and  even  if  that  is  the  case,  he  is  a  necessary 
party.  There  are  many  instances,  that  causes  must  be  stopped,  if 
necessary  parties  cannot  be  got  to  appear.  A  joint  owner  of  this 
property  has  such  an  interest  in  the  account,  that  they  cannot  go  on 
without  him.  So  in  cases  of  mortgage,  where  persons  have  an  in- 
terest, causes  are  often  obliged  to  stand  over ;  and  if  such  parties 
will  not  put  in  their  answers,  it  is  unfortunate ;  but  the  Court  can- 
not go  on,  till  they  will  allow  their  names  to  be  put  upon  the  record. 
Richards  is  entitled  to  an  undivided  moiety  of  every  parcel  of  to- 
bacco ;  and  is  therefore  a  most  important  party  to  contest  this  point; 
that  Bryant  had  no  right  to  consign  to  his  own  particular  debt  any 
specific  part  of  this  cargo.  The  only  evidence  is  that  of  Bryant, 
whose  answer  and  depositions  are  contradictory  (1).  Besides  the 
depositions  of  a  single  witness  have  never  been  in  this  Court  the 
foundation  of  a  decree  against  the  denial  of  a  fact  by  answer  (2). 
The  less  the  amount  of  the  debt  to  Williams  and  Co.  at  the  time  of 
the  transaction  with  the  Plaintiff,  the  stronger  it  is  for  Defendants; 
for  upon  that  ground  it  may  be  ai^ued,  that  they  advanced  their 
money  on  the  credit  of  this  tobacco ;  but  in  the  other  case  it  might 
be  said,  they  applied  it  to  their  own  debt.  This  is  like  a  suit  by 
residuary  legatees  or  next  of  kin.  All  persons  interested  must  be 
before  the  Court.  At  any  rate  Plaintiff  can  only  have  the  bill  re- 
tained for  a  year  with  liberty  to  bring  an  action.  He  might  have 
had  the  conmion  relief  of  a  principal  against  his  broker  at  law; 
and  if  he  had  wanted  a  discovery,  he  might  have  had  that ;  but  the 
bill  would  have  been  short ;  and  he  must  have  paid  for  it 

Mr.  Steele,  for  Defendant  Bryant.  The  bill  must  be  dismissed  as 
against  Bryant  with  costs.  That  is  the  invariable  rule  of  the  Court, 
where  a  Plaintiff  examines  a  Defendant  as  a  witness ;  and  therefore 

shows,  that  he  was  improperly  made  a  party  (3). 
[*420]  *  Reply.  That  rule  is  laid  down  with  too  much  lati- 
tude. It  is  this.  There  cannot  be  an  adverse  decree 
against  a  party,  whom  Plaintiff  has  examined  as  a  witness ;  but  it 
is  the  continual  practice  to  examine  trustees,  &c.  as  witnesses,  and 
to  have  a  decree  against  them  specifically  to  do  the  very  thing,  they 

(1)  This  afterwards  appeared  to  be  a  mistake.  It  was  ixnagined,  that  Biytnt 
in  his  answer  and  depositions  spoke  in  contradictory  tenns  concerning  a  certain 
paper ;  but  it  turned  out,  that  he  was  speaking  of  two  different  papeis,  namely, 
the  invoice,  which  in  his  answer  he  said  was  not  produced  to  Williains,  and  the 
order  to  the  Captain,  which  in  his  depositions  he  said  was  delivered  to  WilliM* 

(2)  Post,  MoHimer  v.  Orchard,  vol.  iL  243 :  and  the  references,  244. 

(3)  Anle,  294. 
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prove  is  to  be  done.  A  man  cannot  be  examined  for  his  own  inter- 
est or  against  it,  because  there  cannot  be  a  decree  for  or  against  him 
upon  his  own  evidence.  The  Plaintiff  must  pay  Bryant  his  costs ; 
but  is  entitled  to  have  them  over  against  the  other  Defendants. 
This  is  a  case,  in  which  the  Plaintiff  q^y  make  his  bill  either  a  bill 
for  discovery  only  or  for  reUef  also ;  and  this  Court  has  a  concur- 
rent jurisdiction  with  the  Courts  of  law.  Williams  was  fiictor  as  to 
this  tobacco.  Formerly  an  action  of  account  lay  between  a  princi- 
pal and  his  factor  as  between  merchant  and  merchant ;  in  which 
character  the  fiu^tor  was  liable.  But  this  Court  has  long  assumed 
jurisdiction  on  account  of  the  difficulty  attending  that  action.  In 
1  £q.  Cas.  Ab.  5,  it  is  said  in  a  note,  that  by  the  common  law  none 
could  be  charged  in  account  but  as  guardian  in  socage,  bailiff,  or 
receiver,  except  ill  favor  of  merchants ;  for  which  are  cited  Co.  Lit. 
172,  a.  and  11  Co.  89,  but  that  though  3  &  4  Ann.  c.  16,  gives  an 
action  of  account  against  the  executors  and  administrators  of 
guardian,  bailiff,  and  receiver,  and  by  one  joint-tenant  or  tenant  in 
conunon  against  another  as  bailiff  for  receiving  more  than  his  share, 
and  between  their  executors  and  administrators,  yet  still  matters  of 
account  are  thought  more  proper  for  Courts  of  Equity  than  of  Law. 
But  Courts  of  Equity  have  exercised  a  discretion  about  this ;  and 
have  refused  to  entertain  a  suit,  if  the  matter  could  fairiy  be  tried 
at  law.  It  is  a  hard  case,  that  a  party  must  pay  for  his  discovery, 
if  the  Court  of  Equity  cannot  take  cognizance  of  the  subject ;  but 
Courts  of  Equity  say,  where  they  can,  they  will  make  a  decision  in 
the  matter,  and  direct  an  account.  There  can  be  no  injury  to 
Richards ;  for  the  Defendants  have  distinguished  in  their  accounts 
between  him  and  Bryant  and  Tewkesbury ;  and  have  themselves 
divided  the  funds  ;  and  kept  separate  accounts ;  and  the  Plaintiff 
does  not  desire  an  account  except  upon  the  footing  of  their  own  ac- 
counts. The  case  of  residuary  legatees  does  not  resemble  this. 
The  reason  of  requiring  in  that  case  all  persons  interested  to  be 
before  the  Court  is,  that  the  Court  must  see  all  the  debts 
and  legacies  paid ;  and  *must  advertise  for  that  purpose,  [*4S1] 
before  they  can  dispose  of  the  residue.  But  if  there  are 
four  residuary  legatees,  and  one  is  an  in&nt,  and  the  executor  has 
paid  the  other  three,  upon  a  bill  by  the  fourth  the  Court  will  pro- 
nounce a  decree  without  having  the  rest  before  the  Court.  So  in 
the  case  of  a  bill  by  an  infant  cesiuy  qtie  trust  coming  of  age  it  is 
the  constant  practice  to  decree  without  requiring  the  other  cestuy 

?ie  trusty  who  have  received  their  shares,  to  be  before  the  Court, 
hey  do  not  pretend,  that  Richards's  moiety  has  not  been  accounted 
for.  No  demand  is  set  up  for  him.  As  to  Tewkesbury;  it  is 
admitted  that  they  were  merchants  at  Philadelphia ;  and  that 
Bryant  came  over  for  this  purpose :  but  it  is  not  suggested,  that 
Tewkesbury  ever  was  within  the  jurisdiction.  That  is  a  sufficient 
admission,  that  he  is  not  amenable  to  the  Court.  They  treat  him  as 
a  person  out  of  the  kingdom.  It  has  been  determined  over  and 
over,  that  where  one  of  two  partners  is  within  the  kingdom,  and  the 
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Other  is  not,  the  Court  will  proceed  against  the  one.  In  the  boob 
produced  in  evidence  by  the  Defendants  they  are  stated  to  be  mer- 
chants at  Philadelphia.  Williams  admits  the  conversation,  in  which 
the  Plaintiff  spoke  of  this  tobacco  in  a  viray,  that  was  very  extnor- 
dinary  for  a  person,  who  haj^  nothing  to  do  with  iL  What  else 
can  Williams's  answer  meaii,  than  his  assent  to  the  Plaintiff's 
purchase  of  that  part  of  the  cargo,  with  which  he  was  then  made 
acquainted  ?  His  answer  to  the  letters  also,  in  which  he  expteaAj 
refers  to  Bryant,  is  decisive.  The  debt,  which  the  Defendants 
represent  to  have  been  due  to  them  from  Bryant  and  Tewkesbury, 
was  not  in  fact  due,  when  this  transaction  happened ;  for  it  is 
proved,  that  the  goods,  in  respect  of  which  it  was  contracted,  were 
not  shipped  till  the  30th  of  July,  1784 ;  and  a  year's  credit  is  aUow- 
ed :  but  the  common  practice  is  credit  for  fourteen  months.  As  to 
the  difference  between  Bryant's  answer  and  his  depositions ;  there 
is  a  difference  unfortunately  between  an  answer  and  an  examination 
upon  interrogatories.  The  latter  is  more  likely  to  be  true ;  as  the 
former  is  prepared  by  the  soKcitor ;  and  was  in  this  instance  prepar- 
ed by  the  solicitor  for  the  Defendant  Williams.  But  there  h  no 
importance  difference  between  them;  for  the  different  accounts 
suggested  to  have  been  given  of  the  same  paper  appear  to  relate  to 
different  papers.  There  are  two  papers  chaiged  in  the  bill.  One 
is  the  invoice ;  the  other  is  the  order  afterwards  drawn  up  to  the 
Captain  to  deUver  to  Williams.     If  the  Plaintiff  is  entitled  panr 

mount  to  Williams,  then  he  is  entitled  to  the  whole 
[^422]     produce  *of  these  45  hogsheads.     If  Williams  may  set 

off  his  demand,  the  Plaintiff  is  to  have  the  overplus; 
and  this  compUcation  alone  would  be  sufficient  to  give  jurisdMction 
to  equity. 

BuLLER,  J.  This  is  a  bill  for  an  account  of  the  produce  of  45 
hogsheads  of  tobacco;  which,  the  Plaintiff  says,  the  Defendant  Wil- 
liams sold,  and  received  the  produce  for  his  benefiL  There  is  a 
great  variety  of  objections ;  many  of  which  do  not  go  to  the  merits, 
but  are  only  objections  of  form.  I  must  thank  Mr.  Mitford  for  the 
observation  he  made ;  that  it  is  not  quite  fair  upon  points  of  forai  to 
take  advantage  of  my  occasionally  sitting  in  this  Court  I  believe 
the  Counsel  upon  either  side  incapable  of  doing  so :  and  in  justice 
to  the  bar  I  mus^  say,  I  have  repeatedly  observed  the  greatest  can- 
dor in  the  practice  of  their  profession,  and  particularly  towards  me.  (a) 
A  question  of  this  sort  is  Ukely  to  embarrass  a  person  not  more  ex- 
perienced in  Courts  of  Equity  than  I  am.'  If  I  err,  I  can  only  say, 
I  will  take  care,  as  far  as  is  in  my  power,  to  err  upon  that  side,  on 
which  justice  Ues ;  and  though  I  shall  give  my  opinion  upon  the 
question  as  to  the  want  of  parties,  yet  I  shall  endeavor  to  obtain  in- 

(a)  The  reader  may  here  observe  the  tribute  rendered  by  Mr.  Justice  Buller  to 
the  Chancery  Bar,  among  whom  he  was  a  comparative  stranger.  It  was  natonl, 
that  sitting  there  only  occasionally,  and  in  the  necessary  absence  of  Lord  Thur- 
low,  he  should  be  diffident  of  his  own  knowledge  of  the  fbnns  of  the  Court  See 
mUe^  p.  19,  note  (a)  to  Lewis  v.  Pead. 
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fbramtion  from  those  best  iofiNrmed,  and  of  the  highest  anthority ;  and 
wHl  take  care  to  let  the  Court  know,  if  that  authority  differs  from  me. 

The  first  question  is,  whether  Richards  ought  to  bave  been  a  party. 
He  is  a  person  of  whom  I  have  heard  a  great  deal  at  the  bair,  iHit  no 
evidence  has  be^i  read  about  him ;  there£ore  I  am  at  a  loss  to  know 
why  he  should  be  a  party.  Another  answer  is,  that  th^  Defendants 
have  sepamted  the  funds,  and  set  aside  one  moiety  for  Tewkesbury 
and  Bryant,  the  other  for  Richards.  The  only  thing  as  to  that,  which 
appears  in  proof,  is  the  accounts  produced  by  WilUams,  in  which  he 
is  made  a  debtor  to  Tewkedbury  and  Bryant  for  one  moiety  ;  and  I 
think  he  is  preduded  by  that  from  making  the  objection.  Suppose 
for  a  moment,  that  Richards  was  more  interested,  Uian  he  appears  to 
be ;  what  is  that  to  the  Plaintiff,  though  it  may  be  to  the  Defendants  ? 
For  it  is  admitted,  that  no  decree  in  this  cause  will  affect  Richards. 
The  foundation  of  the  decree  is,  that  the  Defendants  have  admitted 
so  much  money  to  be  in  their  Imnds  for  a  moiety :  and  the  question 
is,  whether  the  Plaintiff  or  Bryant  and  Tewkesbury  are  entitled. 
Suppose  they  had  admitted  too  much ;  it  would  not  affect  Richards, 
but  would  be  their  own  fault  This  moiety  is  as  distinct,  as  if  it  had 
been  sent  over  by  itself  as  a  distinct  cargo. 

As  to  Tewkesbury,  I  have  hesitated  much  about  it ;  and 
*only  now  make  up  my  mind,  upon  what  Courts  of  Law  [*423] 
would  do  upon  the  evidence  of  the  facts  here  on  the  ques- 
tion, whether  Tewkesbury  was  abroad  or  not  (1).  Is  there  not  that 
aort  of  evidence,  that  must  satisfy  the  mind,  mat  he  is  ?  Through- 
out the  suit  he  is  without  objection  treated  as  a  person  resident 
abroad.  But  it  goes  farther ;  iTor  Bryant  being  examined  swears,  he 
knows  Tewkesbury  late  a  merchant  at  Philadelphia :  yet  notwith- 
standing that  he  might  have  been  within  the  jurisdiction  at  the  time 
the  bill  was  filed.  But  the  Defendants  state  in  their  own  books, 
that  both  of  them  are  merchants  at  Philadelphia.  In  this  case  I 
should  state  it  to  a  jury  in  this  way :  "  You  have  evidence,  that 
Tewkesbury  did  reside  at  Philadelphia ;  and  you  have  no  evidence, 
that  he  left  it ;  will  you  say  upon  this  evidence,  that  he  still  remains 
at  Philadelphia  ? "    There  can  be  no  doubt  as  to  the  answer. 

The  next  objection  is,  that  this  bill  is  only  a  bill  for  discovery 
upon  the  tace  of  it,^and  is  improper  in  ]»aying  relief;  and  therefore 
so  much  of  it  ought  to  be  dismissed ;  and  then  according  to  the 
course  of  the  Court  the  Plaintiff  must  pay  costs  for  his  discovery 
obtained.  As  to  the  costs ;  I  am  aware,  that  it  is  the  practice  of 
this  Court,  that  if  a  Plaintiff  comes  for  a  discovery,  when  he  has  it, 
he  shall  pay  the  costs :  but  I  think  the  rule  so  expressed  is  too  gen- 
eral :  and  if  ever  a  case  arises,  when  I  sit  here,  under  circumstances, 
which  I  think  a  proper  ground  for  withholding  the  costs,  I  shall  put 
the  parties  to  re-consider  the  question.    By  a  proper  case  I  mean 

(1)  On  this  point  Mr.  Justice  Buller  during  the  anrument  observed,  that  the 
rules  of  equity  are  sometimes  more  strict  than  rules  of  law ;  for  that  on  this  evi- 
dence a  person  would  in  a  Court  of  law  be  presumed  to  be  abroad. 
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this ;  if  the  Plaintiff  is  entitled  to  the  disoovery,  and  goes  first  to  the 
Defendant  to  ask  for  the  accounts,  he  has  in  justice  a  right  to,  if  the 
Defendant  refuses,  and  the  Plaintiff  is  the^by  compelled  to  come 
here  for  discovery,  I  would  not  give  the  Defendant  costs  (1).  If  on 
the  other  hand  the  Plaintiff  thinks  fit  to  file  his  bill  with- 
[*424]  out  trjring  first  to  get  thediscovery  in  ^that  way,  in  which 
men  acting  with  each  other  ought  first  to  ask  their  rights, 
I  think,  he  ought  to  pay  costs. 

First  it  is  said,  trover  would  be ;  but  if  hot,  that  an  action  for 
money  had  and  received  would.  I  am  clearly  of  opinion,  trover 
would  not  lie  upon  this  evidence.  First  the  Plaintiff  upon  the 
whole  of  this  case  had  not  the  property ;  and  if  he  had,  the  drcom- 
stances  did  not  at  any  period  of  time  warrant  trover.  Upon  that 
action  conversion  must  be  proved ;  for  that  is  the  gist  of  it  Sap- 
posing  the  Plaintiff's  case  proved,  and  laying  aside  the  question 
whether  he  had  or  had  not  the  property,  he  cannot  say,  the  Defend- 
ant wrongfully  converted ;  for  according  to  the  Plaintiff's  case  these 
goods  were  left  by  him  in  the  Defendant's  hands  to  be  sdd.  In 
selling  them  the  Defendant  pursued  the  Plaintiff's  orders ;  and  if 
there  was  no  conversion  at  the  moment  of  the  sale,  no  refusal 
afterwards  would  do. 

As  to  the  other  action ;  there  is  more  weight  in  that  Bat  we 
must  consider  it  upon  the  strict  rules  of  law,  distinguished  from  the 
chances  at  Guildhall.  It  may  be  true,  that  if  that  action  was  tried, 
they  would  find  means  to  get  at  the  real  justice  of  the  case,  and  to 
say  the  Plaintiff  should  recover,  if  he  proved  himself  entitled  to  any 
thing.  But  Courts  of  Law  have  for  years  past  said,  that  action  is  a 
bill  of  equity ;  and  that  the  Plaintiff  shall  not  recover  in  it,  unless  he 
could  in  equity.  That  proves  the  case  proper  for  this  Court. 
Another  material  ground  is,  that  the  Plaintiff  with  aU  the  inclination, 
which  a  Court  of  Law  might  have  to  do  justice,  would  have  found 
it  difficult  to  say,  what  that  jusdce  was :  or  to  enable  the  Court  to 
say  what  he  should  recover.  When  the  bill  was  filed,  no  account 
was  given  at  all ;  but  the  Defendant  said,  he  had  received  the  money 
for  his  own  use,  and  would  take  care  of  himself  first.  The  Plaintiff 
could  not  have  proved,  what  the  whole  cargo  sold  for ;  much  less 
the  produce  of  these  45  hogsheads.  Then  there  is  something  to  be 
allowed  to  the  Defendant  for  conmiission.  What  is  that?  The 
Plaintiff  does  not  know  what  it  is ;  therefore  he  must  go  totaUy  in 
the  dark  in  an  action.  If  I  found  it  necessary  to  send  him  to  law, 
I  would  not  have  done  it  in  a  qualified  way ;  but  would  have  left 
him  to  make  out  the  best  case,  he  could.  We  have  the  authority 
of  Lord  Hardwicke,  that  if  a  case  was  doubtful,  or  the  remedy  at 
law  difficult,  he  would  not  pronounce  against  the  jurisdiction  of  this 
Court     The  same  principle  has  been  laid  down  by  Lord  Bathurst. 

This  brings  us  to  the  merits ;  and  upon  that  it  does  not  seem  to 

(1 )  See  Beames  on  Costs,  28, 9.  Mr.  Beames  has  not  found  any  cajBe,  in  which 
this  distinction,' however  just,  has  been  adopted. 
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me,  that  there  can  be  any  doubt.  I  think  upon  the  whole,  this  must 
be  considered  as  a  case,  in  which  the  Plaintiff  has  not  the 
strict  legal  property,  but  rests  upon  an  *  agreement  to  be  [*425] 
properly  enforced  here.  I  found  that  on  dbservations  oc- 
curring upon  this  invoice  signed  by  the  Plaintiff  and  Bryant.  The 
intention  was,  that  there  should  be  an  actual  sale,  and  that  the  prop- 
erty really  should  pass  to  the  Plaintiff;  and  that  is  the  purport  of 
the  memorandum  made  on  the  paper,  stating  that  the  Plaintiff  had 
bought  45  hogsheads  of  tobacco  specified  by  numbers ;  which  mem- 
orandum was  signed  by  both  parties.  I  should  have  said,  that  was 
a  transfer  of  the  property,  if  it  had  rested  there.  That  was  dated 
the  1st  of  July,  1785.  But  it  is  apparent  upon  that,  that  they  al- 
tered their  plan,  and  came  to  a  new  agreement,  before  they  parted, 
which  it  was  competent  to  them  to  do :  and  the  reason  was  the 
question,  who  should  be  the  factor.  The  Plaintiff  had  spoken  to 
Holder.  Bryant  objected  to  that,  and  said,  <<  let  them  all  be  sold  by 
Williams;  and  we  will  account  for  the  45  bedheads:"  and  an 
agreement  was  accordingly  signed  for  that  purpose.  That  reduces 
the  case  to  a  case  of  agreement  only  in  order  to  let  the  friend  of 
Bryant  have  the  selling  of  the  goods.  If  it  rests  upon  agreement  only, 
the  Plaintiff  cannot  go  elsewhere.  Then  the  question  is,  fron\  what 
time  the  Defendant  is  bound  by  this.  Three  periods  are  offered ;  first, 
the  4th  of  July ;  the  time  the  Defendant  Williams  was  first  apprised  of 
this  contract  between  the  Plaintiff  and  Bryant :  secondly,  the  22d  of 
July,  the  date  of  his  letter  to  the  Plaintiff:  thirdly,  the  period,  when  the 
account  of  the  sale  was  wound  up ;  and  it  was  settled,  what  was  due 
from  the  Defendants  for  the  money  received,  and  to  them  for  their 
commission,  &c.  Upon  the  whole  evidence  the  period  to  be  adopt- 
ed is  the  first ;  for  it  is  proved,  not  that  it  rested  merely  upon  the 
allegation  of  the  Plaintiff  telling  Williams,  he  had  bought  these 
goods,  but  that  a-conversation  was  held  in  the  presence  of  the  Plain- 
tiff, Br]^ant,  and  Williams  the  factor.  If  the  buyer  and  seller  are 
bodi  present,  and  the  buyer  says  **  I  have  bought,"  and  the  sel- 
ler says  nothing,  it  is  conclusive.  The  answer,  Williams  gave, 
proves  he  understood  the  fact  to  be  true.  From  that  moment  he 
was  bound  not  to  controvert  the  agreement  between  the  Plaintiff 
and  Bryant.  He  admits,  he  might  say  ''very  well."  Upon  this 
point  Bryant  is  silent.  But  it  turns  upon  the  evidence  given  by  the 
Defendant  Williams  himself,  that  this  conversation  did  pass  in  the 
presence  of  Bryant ;  and  Williams  acceded  to  it  by  his  answer. 
After  some  time  he  in  the  same  month  received  two  letters  inquiring 
after  the  tobacco ;  for  it  appears,  that  the  Plaintiff  after 
receiving  that  answer  *  went  home,  as  he  well  might,  sat-  [*  426] 
isfied  as  to  his  debt,  and  that  he  was  to  receive  it  out  of 
the  produce  of  the  tobacco.  The  Defendant  admits  receiving  the 
letter  upon  the  20th  of  July  to  inquire,  what  was  become  of  the 
Plaintiff's  hogsheads.  This  must  have  surprised  him,  according  to 
what  he  now  says.  He  gave  no  answer  to  that,  but  did  answer  an- 
swer another  letter  upon  the  22d  of  July ;  and  that  answer  distinct- 
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ly  admits,  that  he  was  to  account.  He  there  saysy  Bryant  is  in  Lon- 
don, and  that  he  will  deliver  the  letter  to  hnn  upon  his  retunu 
With  a  view  of  speculation,  which  he  thinks  &vorable  to  the  Phin- 
tiff,  he  alleges  that  as  an  excuse  for  the  delay.  After  that  I  think 
the  Plaintiff  had  a  right.  S<»ne  observations  were  made  upon  part 
of  the  evidence  of  BryanL  The  contradiction  comphiined  of  is 
not  very  material  to  the  cause.  In  his  answer  he  says,  he  befieves, 
the  agreement  was  not  produced  to  the  Defendant  WilKams ;  in  his 
depositions  he  says,  the  Defendant  was  desired  to  keep  particular 
accounts,  and  the  order  was  delivered  to  him.  It  seems  upon  the 
bill  and  answer  together,  that  that  paper  was  another ;  namely,  the 
order  signed  by  both  parties  to  the  Captain  of  the  vessel.  If  there 
is  a  contradiction,  yet  the  decree  is  not  founded  so  much  upon  the 
evidence  of  Bryant  as  upon  the  answer  and  conduct  of  Williama. 
The  Plaintiff  must  have  a  decaree.  As  to  the  period,  from  which 
the  Defendant  is  to  make  the  account,  and  be  entitled  to  the  allow- 
ance, I  think  it  ought  to  be  from  the  4th  of  July.  If  there  is 
any  doubt,  or  a  vrish  to  have  that  reserved,  or  an  inquiry  as  to  how 
much  viras  due  upon  the  difierent  days,  I  have  no  objecti<m  to  thaL 
Upon  the  whole  I  shall  decree  either  with  or  without  that,  that  the 
Defendant  shall  account  for  the  produce  of  this  tobacco  with  costs 
to  the  Plaintiff,  and  that  the  Plaintiff  shall  pay  the  Defendant  Biy- 
ant  his  costs,  and  have  them  over  against  Williams. 

Interest  was  asked ;  but  the  demand  was  resisted,  because  the 
Plaintiff  had  not  prayed  it  by  his  lull,  and  upon  the  ground  thai 
there  is  no  case  for  it  upon  an  unliquidated  accounL 

BuLLER,  J.  The  last  reason  giv^i  might  be  an  answer :  but  the 
other,  that  it  is  not  prayed,  is  a  better.  (1) 


1.  A  COURT  of  Law,  in  an  action  of  account,  refers  the  acoountB  to  be  taken 
by  its  officers ;  and,  when  the  auditon  have  taken  the  account,  iflaues  may  be 
joined  on  each  of  the  items  charj^d  or  discharged.    This  trial  of  such  a  malti- 

Scity  of  issues  would  be  so  tedious,  and  so  expensive,  that  actions  of  account  at 
w  are  very  rare :  Expcaie  Bax^  2  Ves.  Sen.  388.  When  matteis,  though  co?. 
nizable  at  law,  are  involved  with  a  complex  account,  which  cannot  convenient 
(if  at  all)  be  taken  at  law ;  yet,  until  the  result  of  the  account  is  ascertained,  m 
justice  of  the  case  cannot  appear;  Courts  of  £qni^  constantly  take  cognisance 
of  such  matters :  (y  Connor  y.  Spaif^  1  Sch.  &  Lef.  309.  The  rule  is,  not  that 
an  account  may  be  decreed  in  every  case  where  an  action  for  money  had  and 
receiyed,  or  an  inddnialuB  OMwanfmi  would  lie ;  but,  that,  where  the  subject  can- 
not be  so  well  inyestigated  in  those  actions,  the  Court  of  Chancery  exercisee  a 
sound  discretion  in  decreeing  an  account:  CorporaHim  of  CdHide  y.  ffWison^  13 
Ves.  279 :  where,  if  the  resiut  of  the  account  were  established,  the  plaintiff  could 
not  maintain  an  action  at  law,  there,  an  account  will  not,  in  general  cases,  at 
least,  be  decreed  in  Eqmfy :  Lewei  y.  SuUonf  5  Yea  687.  But,  it  is  dear,  that 
where  a  person  has  been  employed  as  an  agent  for  the  sale  of  propertjr,  ^  any 
,  part  of  the  proceeds  of  such  rale  can  be  traced  into  his  hands,  an  action  for  money 
nad  and  receiyed  might  be  sustained,  upon  that  mund  alone ;  therefcnne,  (even 
setting  aside  the  question  of  trust,  implied  by  su<£  a  relation  between  the  pai^ 
ties,)  a  bfll  for  an  account,  may,  indubitably,  be  filed  by  a  principal  against  his 
agent,  for  it  may  be  impossible  for  the  principal  to  learn,  except  from  the  discoy- 

(1)  See  Bruere  y.  Paiibaion,  podj  yol.  xiL  386.  [See  onfe,  p.  63,  note  (1)  to 
OtRwn  y.  TiML] 
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eiy  ofthedefeikhLiityhovhehadactedintheezecatbnof  hwage^  AbeJkefi- 
xit  V.  Mnsion^  4  Mad.  375 ;  JUaMey  v.  Banner^  ib.  417 ;  JKemp  v.  Pr^or,  7  V. 
S^.  If  it  be  said,  the  party  may  have  a  discoveiy,  and  tiien  ip  to  law,  the  an- 
swer to  that  is,  the  right  to  the  mscoveiy  carries  along  with  it,  in  such  cases,  the 
right  to  relief  in  Equity:  MUv  v.  The  WkUaiabk  Qmpamfj  17  Ves.  334. 

2.  A  bill  for  an  account  will  lie  a^inst  the  executors,  or  administratorB,  of  a 
fibctor :  Lu  v.  BawUr^  Rep.  Ump.  Fuich,  125 :  but,  notwithstanding  this,  and  al- 
though the  titf  acertKtndi  does  not  take  place  between  merchante,  a  surviving 
ftctor  may  be  compelled  to  account,  not  only  for  his  own  receipts,  but  for  those 
cf  his  co-factor  also :  HbftMom  ▼.  iinwri,  1  Cha.  Ol  127 :  as,  on  the  other  hand, 
the  survivor  alone  can  sue  at  law,  in  respect  of  such  factDrship ;  but,  on  recoveiy, 
he  must  account  with  the  executor  of  the  deceased  oo-&ctor  for  a  moiety  of  the 
money  recovered :  McBrim  v.  Chonp,  1  Salk.  444. 

3.  As  to  the  costs  of  a  bill  of  discoveiy,  see^  onie,  the  note  to  CartwnM  v. 
Haia^,  1  V.  292. 

4.  However  just  a  party's  title  to^  or  lien  upon,  property  may  have  been  origi- 
nally, yet,  if,  with  a  full  Imowledge  of  his  rights,  he  sit  still,  and  pennit  the  prop- 
erty to  be  treated  as  if  no  such  claim  existed,  and,  a  forHoriy  if  he  be  assistinflr 
in,  or  expre^  his  approbation  of,  any  dealing  with  the  property  inconsistent  with 
the  assertion  of  his  own  c^ims ;  he  will,  at  leist,  b^  postponed  to  the  parties 
whom  he  has  encouraged  to  advance,  or  expend,  money,  upon  the  faith  that  the 
pTopezly  was  clear  of  any  demands  on  his  part:  MedUeaU  v.  G^Donndl^  1  Ball  & 
Bea.  171;  Sfdne  v.  Gmighj  ib.  444;  Hanmng  v.  Farrwr$,  Gilb.  Eq.  Rep.  85; 
MaetbnM  v.  MacitmaH  1  Bligfa,  33SL 

5.  Notwithstandiiig  the  didtm  in  the  principal  case,  it  seems  well  established, 
that,  under  the  general  prayer,  the  Court  has  considerable  latitude  as  to  giving 
relief;  no  relietf  indeed,  will  be j^ven  of  a  nature  inconsiBtent  with  the  specific 
relief  prayed :  Lord  WalpoU  v.  Cord  Otford,  3  Ves.  416,  but,  (with  this  qualifi- 
cati<Hi,  that  the  plaintiff  cannot  desert  the  specific  relief  he  has  asked,)  if  a  bill 
contain  changes  putting  facta  in  issue,  that  are  material,  the  plaintiff  is  entitied  to 
the  relief  which  those  facts  will  sustain,  under  the  general  mayor.  Hiam  v. 
MS,  13  Ves.  119;  Grimea  v.  Drench,  2  Atk.  141 ;  Dormer  v,  iMescue,  3  Ati^ 
132;  IP^Mon  v.JiM,4Mad.408;Bemifiioiil  v.Bimttft^ 
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ISAAC  V.  HUMPAGE. 

[1792,  Feb.  11 &  C.  3  Bro.  C.  C.  463.] 

Mb.  Justice  Buller,  ^or  Lord  Chancellor. 

IiuuncTioif  bill  chai^fing  fraud  in  obtaining  verdict:  affidavitB  contredictiiig  the 
answer  read  in  support  of  tiie  iniuncti<Mi  on  the  merits,  (a) 

In  ordinary  cases  no  injunction  till  nearing,  unless  a  ground  for  it  in  the  ansver: 
but  in  cases  of  waste,  patents,  and  iirepaiable  mischief,  it  will  be  granted  oo 
Affidavits  after  answer,  [p.  430.] 

At  law  the  person  often  sued  in  respect  of  the  assets ;  in  equi^  the  aasefai  them- 
selves, [p.  430.] 

After  the  death  of  Colonel  Sharpe,  Humpage,  who  attended 
hun  as  suigeon  and  apothecary,  obtained  a  verdict  in  an  action  for 
the  amount  of  his  bill  against  Mr.  Hogarth  and  Doctor  Rowley  the 
executors,  who  joined  in  pleading  the  general  issue.  Doctor  Rowley 
had  attended  Colonel  Sharpe  as  physician.  Isaac,  one  of  the  res- 
iduary legatees  of  Sharpe,  filed  a  bUl  against  Humpage  and  Rowley 
for  a  discovery,  and  an  injunction  to  stay  proceedings  at  law,  on 
the  ground  tlutt  the  verdict  was  obtained  by  fraud  and  collusion  be- 
tween them  ^1).  To  this  bill  Humpage  put  in  an  answer ;  Rowley 
did  not.  Alter  the  answer  came  in  affidavits  in  support  of  the  in- 
junction upon  the  merits  were  offered  to  be  read ;  which  was  object- 
ed to  by  the  Defendant  (2). 

Mr.  Richards^  for  the  Defendant  Humpage.  The  answer  must  be 
taken  to  be  full,  as  there  is  no  exception.  They  now  move  for  an 
injunction  upon  the  merits,  not  having  any  merits  disclosed  by  the 
answer,  which  must  be  considered  as  true ;  and  they  attempt  to  read 
affidavits  to  contradict  the  answer.  There  is  no  instance  of  per- 
mitting affidavits  to  be  read  in  a  case  like  this ;  but  there  are  many, 
in  which  it  has  been  refused.  The  only  case,  in  which  it  viras  stron^y 
allied,  that  affidavits  might  be  read  in  contradiction  to  the  answer, 

(a)  As  to  injunctions  to  stay  proceeding  at  law  because  of  fraud,  see  1  Btrb. 
*Ch.  Pr.  629.  It  is  important  that  affidavits  riiould  accompany  a  bfll  pnyin;  for 
an  injunction.  lb.  48;  MamdiesUr  v.  I^,  6  Paij^  aOS.  The  Defendant, in  a 
motion  to  dissolve,  mav  read  the  affidavits  of  disinterested  witnesses,  or  other 
evidence,  in  support  of  his  answer,  to  rebut  the  affidavits  annexed  to  the  bill. 
HaMi  V.  Casty  4  Paigre,  525 ;  Bnum  v.  Haff^,  5  lb.  235.  It  is  said  that  no  affidtvitf 
can  oe  received  for  the  purpose  of  anUradicting  the  answer.  1  Barb.  €9l  Pr.  642. 
See,  also,  £(u<6umv.£irfc,l  Johns.  C.  444;  ^^fnim  v.  IrmmloR,  1  Johns.  CSl 
211;  /2o6er<«  V.  wfiufemm,  2  Johns.  CL  202.  Mr.  Eden  says,  m  his  Treatise  on 
Injunctions  (p.  Id6,)  **the  case  of  baae  v.  Hunwagtj  in  wluch  Mr.  J.  Buller  per- 
mitted affidavits  to  be  read  in  contradiction  to  tne  answer,  has  been  since  repeat- 
edly overruled ;  and  it  has  been  established,  that  except  in  the  case  of  waste,  to 
which  the  facts  in  baae  v.  HwH^itagt  were  erronanuly  assimUaUdy  affida?itB  will 
not  be  received  in  contradiction  to  assertions  positively  made  by  the  answer.'' 


(1)  See  .aisoftr  v^RowUy,  poaij  voL  vL  74a 

(2) 


,  One  of  &e  affidavits  was  made  by  Hogarth,  the  odier  executor;  who  wu 
convinced  of  the  fraud  between  his  co-executor  and  Humpage.  From  tbe  state- 
ment of  the  affidavits  it  appeared  to  be  a  case  of  gross  fraud.  Doctor  Rowley  had 
a  legacy  of  500f.    Humpage  had  one  of  20(X. 
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18  S^athmare  v.  BoweSy  2  Bro.  C.  C.  88.  There  the  bill  was  for  an 
injunction  against  waste ;  and  the  injunction  was  granted  in  the  us- 
ual way  upon  certificate  of  the  bill  filed  and  affidavit  of  the  fEicts. 
The  answer  denied  waste ;  and  upon  that  answer  Lord  Kenyon  then 
Master  of  the  Rolls,  and  sitting  for  the  Lord  Chancellor,  thought  the 
injunction  ought  to  be  dissolved;  but  Mr.  Mansfield  the 
next  day  stated  to  Lord  Kenyon,  that  he  had  *  mis-stated  [*428] 
the  practice ;  and  that  in  that  single  case  they  had  a  right 
to  read  affidavits.  However  they  were  only  read  by  consent.  That 
is  the  only  case  in  which  it  has  been  urged  strongly. 

Solicitor  General  [Sir  John  Scott],  Mr.  Mitfordj  and  Mr.  Stanley, 
lor  the  Plaintifi*;  and  Mr.  Mansfield,  for  Hogarth.  In  the  conunon 
case  of  Plaintifi*  and  Defendant  at  law,  in  order  to  have  an  injunc- 
tion, the  Defendant  at  law,  who  is  PlaintifT  in  equity,  must  show 
out  of  the  answer  some  ground.  If  Rowley  and  Hogarth  had  filed  a 
bill  for  an  injunction,  they  must  have  found  in  the  answer  some 
ground  for  staying  the  proceedings  at  law.  This  case  proposes  to 
make  out  to  the  satisfiiction  of  the  Court,  that  by  collusion  and  fraud 
between  the  Plaintiff  at  law  and  one  of  the  executors,  by  giving  to 
the  transaction  the  color  of  a  legal  inquiry,  they  mean  to  commit 
this  fimud  upon  the  testator's  assets ;  and  the  case  states  the  trial  at 
law  to  be  one  part  of  the  fimud ;  and  then  the  principle  between 
bona  fide  Plaintiffs  and  Defendants  does  not  apply.  This  is  more 
like  die  case  of  waste  and  encroachment  upon  patents.  In  3  Cox's 
P.  Will.  256,  n.  the  proceedings  upon  Strathmore  v.  Bowes  are  sta- 
ted thus ;  that  it  was  directed  to  stand  over  to  search  for  precedents 
for  reading  affidavits  in  support  of  the  injunction  after  answer; 
that  Lord  Kenyon  as  well  upon  the  precedents  as  the  reason  of  the 
thing  thought  it  proper ;  but  said,  it  so  materially  concerned  the 
practice  of  the  Court,  that  he  would  not  decide  the  point  without 
consulting  the  Lord  Chancellor ;  and  that  afterwards  they  were  read 
by  consent.  According  to  this  note  Lord  Kenyon  thought  it  proper 
and  reasonable ;  and  then  consent,  when  they  could  no  longer  re- 
fuse, does  not  signify:  for  it  would' have  been  ordered  without  con- 
sent There  is  a  case  of  Robinson  v.  Lord  Byron  (1),  in  which  I.  (2) 
viras  Counsel  for  the  Plaintiff.  He  had  a  mill,  to  which  the  water 
flowed  from  Lord  Byron's  park ;  Lord  Byron  let  down  the  water 
upon  this  miU;  upon  which  the  bill  was  fUed  to  prevent  the  water 
from  flowing  otherwise,  than  it  did  before ;  and  upon  affidavits  an 
injunction  was  granted. 

Upon  a  patent  invention  affidavits  are  read  after  answer :  Gibbs 
V.  Coky  3  P.  Will.  256.     In  this  case  the  Plaintiff  at  law  was  trying 
the  question  with  himself;  and  by  this  verdict  money  is  to 
be  paid,  which,  ^if  not  due  to  the  Plaintiff  at  law,  is  [  *429  ] 
due  to  the  Plaintiff  in  equity  ;  who  is  to  take  his  chance 

(1)  1  Bra  C.  C.  588;  Wrifht  v.  Howard^  1  Sim.  dt  Stu.  190,  as  to  the  use  of  the 
water  of  a  river  by  the  propnetor  of  land  on  the  banks,  injurious  to  other  proprie- 
ton. 

(3)  The  Solicitor  General 
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of  a  desastamt  afterwards.  It  is  mare  Bmhgom  to  the  caseo  of 
waste  and  of  Bobimtni  t«  Lord  Byratij  than  to  those  alluded  to  on 
the  other  side ;  thejr  are  only  the  common  cases  of  a  hHl  for  iniune- 
tion  after  yerdict,  in  which  the  Court  will  proceed  only  upon  the 
answer,  and  will  not  try  it  upon  affidavits  as  to  the  metUs,  but  wU 
have  the  cause  decided  in  the  regular  way  by  examinnrion  of  wit* 
nesses.  That  practice  is  established  by  those  cases.  The  injunctkai 
goes  of  course ;  and  is  dissolved  of  course,  unless  some  particukr 
circumstances  appear  from  the  answer.  But  those  oases  do  not  ap- 
ply to  cases,  where  the  injunction  is  not  obtained  of  course,  but  upoa 
affidavits,  in  which  cases  affidavits  may  be  read ;  and  the  practice 
does  Jiot  require  the  Plaintiff  to  rest  upon  equity  in  the  answer. 
That  is  the  case  of  waste ;  and  the  doubt  thrown  upon  it  in  SirmAr 
mare  v.  Bowes  was  done  away  by  Robimon  v«  Lord  Byron  (1). 
In  CSuunberlayne  v.  Dummer  (2)  affidavits  after  answer  were  read. 
In  Charlton  v.  Povber  (3)  a  brewer  filed  a  bill  against  his  partner ; 
who  resisted  him  in  attempting  to  interfere  in  the  business.  Upon 
affidavits  an  injunction  was  granted.  The  Defendant  attempted  to 
dissolve  the  injunction.  It  came  dn  before  Lord  Hardwicke ;  and 
affidavits  and  the  answer  were  read  ;  and  upon  the  whcde,  though  the 
answer  denied  the  &cts,  an  injunction  from  obstructing  the  trade 
was  awarded.  This  case  is  out  of  the  conunon  rule,  and  within  thooe 
of  partnership,  waste,  &c.  It  is  in  &ct  a  bill  to  obtain  a  new  trial 
upon  the  ground,  that  one  person,  who  was  the  legal  person  to  de- 
fend the  action,  acted  as  trustee  for  the  Plaintiff,  and  has  fiaudukntly 
defended  it ;  by  which  fraud  the  verdict  was  obtained.  That  is  a 
case,  which  can  only  be  made  out  Ir^  affidavits,  because  the  Plaintiff 
is  not  a  party ;  for  which  reason,  if  no  answer  was  put  in,  the  in- 
junction would  only  be  obtained  upon  affidavits.  Rowley  has  not  yet 
answered.  It  is  impossible,  that  justice  can  be  done  without  readuig 
the  affidavits.  Ho^urth  wishes,  the  Plaintiff  may  succeed,  thinking 
there  has  been  no  tnal  yet.  Whether  Hogarth  was  right  or  wrongin 
jmning  in  the  plea,  it  cannot  injure  the  residuary  legatee.  The  case 
miscarried  at  law,  because  Hogarth  could  no(t  be  a  witness,  and 
Mr.  Erskine  (who  was  his  Counsel)  said,  the  truth  must  be 
discovered  in  a  Court  of  Equity  upon  the  bill  of  the  residuary 

legatee. 
[*  430]     *  jRepfy.     There  is  nothing  to  distinguish  this.    The  only 

case,  in  which  it  has  been  attempted  to  read  affidavits  in  this 
way,  is  the  case,  I  stated,  of  waste ;  a  case  in  which  irreparable  mis- 
chief must  be  done,  unless  there  is  an  instant  interposition  to  pre- 
vent it.  But  even  in  that  case  they  have  not  shown  any  instance  of 
reading  affidavits  in  opposition  to  an  answer.  There  are  other  cases 
which  may  be  compared  to  waste.  Partnership  is  a  case  of  irrepar- 
able waste.    But  this  is  the  common  case.     Hogarth,  it  appears,  was 

(1)  1  Bro.  C.  C.  58a 

(2)  1  Bro.  C.  C.  16& 

(3)  Reg.  Lib.  1752,  A.  fol.  73, 13th  June,  1753,  stated  m  a  note  to  Mrrwa^  f. 
Riweypokf  voL  six.  148. 
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a  Bubmitting  party  throughout.  According  to  their  own  showing 
here  is  a  sum  of  money  in  danger  of  passing  under  a  verdict  from  the 
executors  to  the  creditor  who  obtained  the  verdict.  Will  not  Dr. 
Rowley  be  liable  to  a  devtutavit  1  Are  either  of  them  said  to  be  in- 
solvent ?  If  the  bill  is  well  founded,  and  the  money  does  pass,  they 
wiU  put  that  upon  the  record ;  and  if  collusion  is  proved,  the  decree 
must  be  for  the  money  to  be  restored. 

BuLUBR,  J.  This  objection  certainly  is  not  entitled  to  extraordi- 
nary favor ;  for  it  is  only  calculated  for  delay.  If  it  is  true,  as  the 
Plaintiff  says,  that  he  can  make  out  that  case  stated  by  the  affidavits,  the 
end  must  be,  that  it  must  be  tried  again :  and  whether  it  is  tried  in 
consequence  of  an  issue  upon  reading  the  affidavits,  or  it  is  deferred 
till  the  hearing,  makes  no  difference  but  in  point  of  time,  and  the 
chance  of  losing  witnesses,  and  perhaps  some  of  the  effects,  to 
which  he  is  entitled.  However  I  will  not  break  through  the  prac- 
tice of  the  Court,  if  this  is  within  it.  It  is  admitted  on  all  hands, 
that  in  ordinary  cases  there  can  be  no  injunction  till  the  hearing 
upon  the  merits,  unless  a  ground  for  it  appears  upon  the  answer. 
But  it  is  clear  there  are  exceptions.  Waste  is  one  excepted  case  on 
account  of  the  mischief,  which  may  take  place.  It  is  one  of  the 
maxims  of  this  Court  to  prevent  mischief.  This  case  is  very  analo- 
gous to  waste  ;  for  we  must  consider,  that  here  the  prosecution  is 
against  the  speciific  thing.  The  Plaintiff  claims  the  specific  assets ; 
and  that  makes  a  great  difference  between  equity  and  law.  At  law 
in  many  instances  they  only  sue  the  person  in  respect  of  the  assets ; 
here  the  assets  themselves.  The  Plaintiff  says  this  is  a  waste :  and 
it  seems  to  me  directly  within  the  principle  of  waste.  Another 
case,  in  which  it  is  acbnitted  that  affidavits  are  permit- 
ted *to  be  read,  ia  upon  patents.  That  is  a 'stronger  [*431] 
case  ;  but  yet  in  that  case  Courts  of  Equity  have  done  it. 
So  in  the  case  quoted  of  Lord  Byron.  It  was  going  a  great  way  to 
say,  that  until  the  cause  is  tried,  the  Court  will  prevent  the  exercise 
of  a  right ;  yet  they  did  so.  Where  the  rights  of  the  parties  will 
remain  at  Uie  hearing  in  statu  quoy  when  the  bill  was  filed,  it  is  a 
reason  for  refusing  it.  But  there  is  another  ground,  which  is  deci- 
sive. The  Plaintiff  proceeds  wholly  upon  the  fraud  ;  and  there  is  no 
instance,  in  which  the  Court  has  refused  to  go  into  evidence  in  that 
case.  Therefore  let  the  affidavits  be  read. .  This  has  nothing  to  do 
with  the  merits;  but  the  Court  is  bound  to  go  upon  the  idea,  that 
the  Plaintiff  will  make  out  the  ground  of  fimud  suggested,  and  if  so, 
the  affidavits  ought  to  be  read  (1). 

Upon  this  decision  Humpage  consented  to  go  to  a  new  trial  with- 
out having  the  affidavits  read.  An  issue  was  directed  ;  Humpage 
to  be  Plaintiff,  Isaac  Defendant. 

1.  TmB  case  is  alao  reported  in  3  Brown,  463,  but  its  authori^  has  been  much 
shaken,  (Lane  v.  mUiams,  6  Ves.  799;  B^kdeif  v.  Brymer,  9  Yes.  356,)  if  not 
absolutely  ovemiled;  see  the  note  to  Sm^  v.  SmyUuj  1  Swanst  254.    At  all 

(1)  The  author!^  of  this  case  has  been  much  questioned.    See,  pod^  Btrkdf^ 

VOL.  I.  EE 
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events,  it  is  a  case  standing  upon  its  own  particular  circumstances,  and  the  deter- 
mination was  put  on  the  ^und  of  fiaud :  Hanwn  v.  Gardmery  7  Ves.  dO& 

2.  However,  although  it  appears  now  well  established,  that,  in  ^neral  caaea, 
the  practice,  for  the  purpose  of  dissolving,  or  not  reviving,  an  injunction,  is,  to 
^ve  credit  to  the  answer,  if  it  deny  all  the  circumstances  upon  which  the  equitj 
IS  attempted  to  be  founded ;  and  not  to  allow  affidavits  to  be  read  in  contradiction 
to  such  answer;  Clapkam  v.  WhUe,  8  Ves.  31 :  still,  an  exception  is  made  in  case 
of  alleged  irremediable  waste ;  (Potter  v.  Chapman^  AmbL  99 ;)  and  in  cases  analo- 

fous  to  waste :  Peacock  v.  Peacock,  16  Ves.  51 ;  Gibh$  v.  Cofe,  3  P.  Wms.  254: 
ut,  even  in  such  cases,  the  plaintiflfs  affidavits  must  not  go  to  the  questioii  of 
title,  but  be  confined  to  the  question  of  fact,  as  to  waste  done,  or  threatened. 
^oniAett  V. /(meff,  19  Ves.  351 ;  Abniwy  V.  i2in^  ib.  1^  Countess  of  Stndkmm 
v.  BotceSj  1  Cox,  264.  And  farther,  the  plaintiff  is  not  entitled,  as  a  matter  of 
rij^ht,  to  wait  till  the  defendant's  answer  comes  in,  and  instead  of  suppcnrtin^  his 
bm  by  affidavit  when  he  files  it,  first  see  the  defence,  and  then  treat*  his  bdl  u 
one  in  restraint  of  waste,  and  file  supplemental  affidavits  in  support  of  it  Loussm 
V.  Morganj  1  Price,  306.  The  defendant  may  reasonablv  insist,  that  he  ought, 
before  ne  answers,  to  be  apprized  of  the  points  on  which  the  plaintiff  resti  his 
case :  if  the  bill  be  supported,  when  filed,  by  a  statement  of  particular  facts  upon 
affidavit,  the  defendant  has  an  opportuni^  of  explaining,  or  denying,  those  facts, 
in  his  answer ;  but  if  the  plaintiff  reserve  his  affidavits  till  the  answer  is  filed,  he 
deals  not  altogether  fairly  with  the  defendant;  and  such  affidavits  cannot  be  read 
in  support  of  an  injunction.  Of  course,  however,  acts  of  waste  done  subsequently 
to  the  filing  of  the  bill,  would  be  entitled  to  a  distinct  consideration.  SuyOu  t. 
Snnflhe,  1  Swanst  253.  And,  where  allegations  in  an  ii^junction  bill,  as  to  the 
acts  of  the  parties,  have  neither  been  admitted,  nor  denied,  in  the  answer;  there 
can  be  no  surprise  on  the  defendant;  and,  it  should  seem,  that  affidavits,  in  sup- 
port of  those  allegations,  may  be  read,  though  they  were  not  filed  till  after  the 
answer  was  put  in.  Morgan  v.  Goodt,  3  Meriv.  11 ;  J^ffmcs  v.  <SMA,  1  Jac  d& 
Walk.  300;  BamU  v.  TVtSeU,  Jacob's  Rep.  155;  TaggoBii  v.  Aetixfatt,  1  Meriv. 499. 


LYSTER  V,  DOLLAND. 

[1792,  March  5,  a] 

EquiTT  of  redemption  of  a  term  cannot  be  taken  in  execution,  (a) 
If  joint-tenants  or  leasehold  or  freehold  lay  out  money  jointly  upon  it  in  the  waj 
of  trade,  there  is  no  survivoiship,  [p.  435.] 

William  and  Thomas  Lyster  were  joint-tenants  of  lease-hold 
premises  under  leases  containing  covenants  to  build,  and  reciting, 
that  the  houses  were  then  erecting.     After  having  laid  out  their  men- 

V.  Brymcr,  ix.  355;  Piatt  v.  Button,  xix.  447;  Goodman  v.  Whitamb,  1  Jacdi 
Walk.  589,  [and  Mr.  Hovenden's  note.] 

(a)  The  principle  of  the  common  law  is,  that  no  property,  but  that  in  which  the 
debtor  has  a  legal  title,  is  liable  to  be  taken  in  execution ;  and  accordingly  it  is 
weU  settled  in  the  EnffUsh  Ck>urts,  that  an  equitid>le  interest  is  not  liable  to  exe- 
cution. In  the  United  States  different  views  have  been  taken  of  this  question  in 
the  Courts  of  the  several  States.    Except,  as  against  the  mortga^,  the  mortgi- 

§or  is  regarded  as  the  real  owner  of  the  property  mortgaged,  and  in  the  United 
tates  the  rule  has  very  extensively  prevailed,  that  an  Equity  of  Redemption  wtf 
vendible  as  real  property  on  an  execution  at  law.  Van  JSTess  v.  /^ott,  13  Peters, 
294.  See  4  Kent,  ComuL  161,  and  cases  cited,  (5th  edit);  Walers  v.  SUwftti^ 
1  Caines'  Cases,  47;  Hobariv.  Disbie,  5  Conn. 592;  htgersoUv.  Sauyer,2  Pick. 
376;  Ford  v.  PkUpoij  5  Har.  &  J.  312;  Carpenter  v.  Firsi  Parish  m  Mtos, 
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ey  jointly  in  building  upon  theee  premises,  they  joined  in  a  mort- 
gage of  them  to  Dolland,  and  also  in  a  bond  to  him  by  way  of  collat- 
eral security.  The  mortgagee  filed  a  bill  of  foreclosure ;  and  pend- 
ing that,  and  while  he  was  in  possession  by  ejectment  brought  upon 
his  mortgage,  he  sued  upon  the  bond,  and  took  the  mortgaged 
premises  in  execution ;  and  upon  the  12th  of  July,  1781,  they  were 
sold  by  the  sheriff  to  a  trustee  for  the  mortgagee :  but  it  was  not 
suggested,  that  he  purchased  them  unfairly.  The  day  before  the 
sale  William  Lyster  died,  having  disposed  of  his  interest  in  the  mort- 
gaged premises  by  will.  In  1785  Thomas  Lyster  and  the  represent- 
ative of  William  filed  a  bill  to  redeem ;  and  upon  the  death 
of  Thomas  *a  bill  of  revivor  and  supplement  was  filed,  [*432] ' 
upon  which  the  cause  came  on.  The  Defendant  went  into 
evidence  to  prove  acquiescence  by  Thomas  under  the  execution ; 
and  that  he  expressed  himself  satisfied  and  pleased  with  it,  saying  he 
should  get  rid  of  a  burthen ;  and  that  he  hoped,  the  Defendant  would 
not  issue  any  execution  against  his  person ;  which  the  Defendant 
agreed  not  to  do ;  also,  that  the  Defendant  had  offered  to  take  the 
principal,  interest,  and  costs ;  to  which  the  Plaintiffs  answered,  that 
they  would  pay  them  upon  receiving  the  account ;  that  the  account 
was  made  out  accordingly ;  and  then  the  Plaintiffs  refused  to  pay  it 
without  making  any  objections  to  it.  These  transactions  were  sub- 
sequent to  the  time  of  filing  the  bill.  The  cause  however  did  not 
turn  upon  the  evidence ;  but  was  stopped  short  upon  the  ground, 
that  the  execution  was  bad. 

Mr.  Mitford^  for  the  Plaintiffs.  One  reason,  why  this  sale  will  not 
be  effectual,  is,  because  the  bill  of  foreclosure  was  depending  at  the 
same  time.  A  mortgagee  having  a  suit  depending  is  not  permitted 
to  act  under  hid  own  bond  in  fraud  of  his  covenant  to  permit  re- 
demption. Besides  the  Defendant  was  in  possession  at  the  time  by 
the  ejectment  brought  upon  his  mortgage ;  and  therefore  had  the 
complete  interest  in  this  leasehold  estate ;  and  all,  that  remained, 
was  the  equity  of  redemption  ;  which  was  all,  that  could  be  taken 
in  execution.    Then  he  must  have  sold  the  estate  subject  to  this 

7PicL49;  ColUna  Sf  Hannmf  v  GOMm, 5  Vennont, 243 ;  Jlf'ff^yier v.  jHifJtn^, 3 
Dana,  349;  Hunttr  v.  Hunter,  1  Walk.  Miss.  194 ;  Gam  v.  Thompson,  7  Watts, 
416.  But  the  rule  of  the  common  law  seems  to  have  prevailed  to  a  certain  extent 
in  Maryland  and  New  Hampshire.  Van  N'esa  v.  Hyatt,  13  Peters,  294 ;  Haven  v. 
Low,  2  N.  Hamp.  16.  But  it  has  been  held  in  Massachusetts  that  the  mortgagee 
shAll  not  be  allowed  to  take  liie  Eauity  of  Redemption  upon  a  judgment  recovered 
for  the  mortgage  debt,  because  a  shorter  time  is  allowed  for  redeeming  an  Eauity, 
sold  on  execution,  than  for  redeeming  the  land  itself.  Mdn$  v.  Sawyer,  1  Pick. 
351.  See  also  KeUy  v.  Beers,  12  Mass.  388 ;  1  Hilliaxd,  Abr.  321,  m  It  has 
also  been  held  in  Massachusetts  that,  after  a  sale  on  execution  of  an  equity  of 
redemption,  the  mortgagor  has  an  interest  remaining  in  him  which  he  may  con- 
vey by  way  of  mortcrage,  and  his  right  of  redeeming  this  mortgage  is  assignable, 
and  may  be  attached  and  taken  and  sold  on  execution.  Reed  v.  Bigelow,  5  Pick. 
281 ;  and  see  Bigelow  v.  HUmm,  1  Pick.  485 ;  Clark  v.  AusHn,  2  Pick.  528.  Yet 
it  has  been  held,  that  after  the  side  of  an  equity  of  redemption  on  execution,  there 
remains  nothing  in  the  judgment  debtor  upon  which  an  execution  can  operate. 
KeUy  V.  Beers,  12  Mass.  387.  See  1  Powell  on  Mortgages,  254  a,  262  a,  and  Mr. 
Rand'i  notes. 
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mortgage,  and  will  be  accountable  for  all  the  money  received  under 
the  mle  ;  for  it  could  not  be  a  good  execution,  because  the  property 
taken  belonged  to  the  Plaintiff  at  law ;  and  then  the  case  is  precisely, 
as  if  there  had  been  no  such  execution  ;  and  the  Plaintiffs  are  enti- 
tled to  the  redemption,  which  the  Defendant  is  under  covenant  to 
permit.  If  a  mortgagee  could  do  this,  it  would  put  an  end  to  all  re- 
demption of  leasehold  estates. 

Mr.  Lloyd  and  Mr.  Scafe,  for  Defendant.  The  Court  will  allow 
the  mortgagee  to  take  every  remedy,  he  can ;  and  if  he  got  judgment 
upon  the  bond,  he  would  be  entitled  to  levy  upon  any  of  the  prop- 
erty of  the  obligor.  When  the  execution  was  sued  out,  Thomas, 
upon  whom  the  whole  equity  of  redemption  devolved  on  the  death 
of  William,  was  privy  to  the  whole,  and  acquiesced  entirely,  knowing 
that  the  equity  of  redemption  had  been  sold  to  the  Defend- 
[*  433]  ant.  This  *  Court  will  not  determine,  whether  this  is  such 
an  interest,  as  could  be  sold  under  an  executi<Mi.  It  is 
taken  now  to  be  law,  that  the  sheriff  may  extend  equitable  interests 
of  this  sort.  The  Defendant  might  buy  it  as  well  as  any  other 
person,  if  fairly ;  and  the  bill  does  not  suggest,  that  it  was  not  fiiirly 
bought.  It  is  as  good  as  a  release  of  the  equity  of  redemption. 
The  sheriff's  bill  of  sale  is  the  same  «s  a  conveyance  of  it  Then 
it  was  competent  to  him  to  say,  <<  here  is  the  account ;  pay  me 
within  such  a  time,  and  I  will  take  it :  if  not,  you  shall  not  redeem: " 
2  £q.  Ca.  Ab.  595 ;  15  Vin.  Ab.  468.  Lyster  was  obliged  to  the 
Defendant  for  taking  this  course  instead  of  ^ing  his  perscm ;  which 
might  have  been  done,  as  he  was  a  joint  obligor. 

Itq^ly^  As  to  the  acts  of  Thomas  Lyster,  the  leases  being  build- 
ing leases  made  to  William  and  ThcMnas  as  joint-tenants  undoubtedly, 
yet  being  in  the  way  of  trade,  and  money  laid  out  by  both,  the 
beneficial  interest  would  not  survive,  though  the  legal  would. 
Therefore  William's  interest  went  to  his  devisees ;  and  Thomas  had 
it  not  in  his  power  to  make  a  release  of  the  equity  of  redemption  to 
bind  them.  It  is  imposnble,  that  any  acts  of  his  can  have  the  effect 
of  chaif[ing  the  estate  of  WiUiam.  The  Defendant  may  revive  the 
judgment,  and  take  out  execution  against  WiUiam's  estate.  But  the 
evidence  is  only,  that  Thomas  did  not  object  to  the  sale ;  which  is 
not  enough  to  put  an  end  to  the  Plaintiff's  claim.  It  was  merely  a 
conversation  between  the  Defendant's  attorney  and  Thomas.  There 
was  no  instrument :  nor  does  it  appear  that  he  was  apprised  of  his 
right.  The  mortgagee  has  done  this  to  defeat  his  own  agreement 
to  a  redemption. 

Lord  Cmancelu)R  [Thurlow].  The  Defendant's  bill  depending 
does  not  make  much  difference.  Was  there  ever  an  instance  of 
such  a  proceeding  as  this ;  of  an  action  brought  upon  a  collateral 
bond  for  the  value  of  the  mortgage  ?  If  the  fact  is,  that  the  obligee 
having  a  pledge  in  his  hands  has  brought  an  action  against  the 
obligor,  and  has  taken  the  pledge  in  execution,  he  takes  only  the 
equity  of  redemption  under  the  Statute  of  Frauds ;  which  but  for 
that  statute  could  not  be  taken  in  execution.    If  he  had  got  a 
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foreclosure,  and  had  afterwards  brought  an  action,  and  sold  it 
for  52.  he  would  have  opened  his  foreclosure  again.  I  do  not 
think,  he  could  have  sold  it  to  a  stranger.  If  that  offer  was 
made,  I  would  give  it  all  weight.  What  is  to  beccMue  of  the 
principal  case  and  of  the  case  put  in  that  way  are  two  different 
things.  But  it  is  new  to  me,  that  this  case  obtains  in  mortgages. 
Under  the  Statute  of  Frauds  the  sheriff  may  extend  an  equity ;  but 
then  the  vendee  of  the  equity  is  in  the  same  case  as  the  Defendant 
in  the  action ;  and  must  proceed  as  upon  cases  in  action :  and  must 
make  it  good  by  the  same  means  as  the  Defendant  must ;  for  it  is  an 
extent  of  a  thing  in  action.  In  cases  of  bankruptcy  things  in  action 
are  transferred :  and  the  parties  to  whom  they  are  transferred,  bring 
the  bills  and  actions.  If  this  is  done  adversely,  he  must  proceed 
upon  either  the  bond  or  the  mortgage.  Suppose  he  sold  it  to  a 
stranger ;  the  debt  is  diminished  by  so  much  as  the  stranger  gave 
for  the  equity  of  redemption.  Here  the  thing  extended  and  sold 
was  the  whole  term ;  for  the  vendee  of  the  sheriff  gave  the  price  for 
the  whole,  not  for  the  equity  only.  The  Plaintiff  submitted  to  the 
sheriff's  making  sale  of  both ;  which  could  not  be  the  object  of  his 
fieri  f ados:  but  non  constat^  how  much  was  paid  for  the  equity,  and 
how  much  for  the  rest.  It  is  impossible  to  know,  what  the  Defend- 
ant was  paid  in  virtue  of  his  extent.  If  there  was  any  agreement  by 
Lyster  in  order  to  avoid  a  capioB  ad  iatisfaciendumy  that  would  be  a 
sufficient  consideration ;  and  I  would  oxisider  the  case  to  be  wound 
up  in  that  manner :  but  if  it  stands  upon  the  dry  point,  it  appears  to 
me  impossible  to  maintain  it.  As  to  the  moiety  of  William ;  they 
were  joint  lessees ;  but  brought  each  their  quota  of  money  upon  the 
subject ;  and  by  the  rules  of  equity  in  that  case  there  is  no  survivor- 
ship. Though  if  two  persons  take  a  fiurm,  the  lease  will  survive, 
yet  has  it  not  been  detennined,  that  if  they  lay  out  money  jointly 
upon  it,  that  turns  round  the  estate  at  law,  and  makes  it  equitable  ? 
I  allude  to  the  case  of  a  joint  lease  taken,  or  a  fee  purchased  to  carry 
on  a  joint  trade :  the  object  being  to  carry  on  the  trade,  the  Court 
thought,  it  would  convert  the  joint  property  for  the  purposes  of  trade 
and  making  a  common  advantage. 

Mr.  Lloyd,  for  Defendant.  I  believe,  that  point  was  not  brought 
before  the  Court. 

♦Lord  Chancellor.  However  I  am  now  clearly  of  [♦485] 
opinion,  that  if  partners  purchase  leasehold  or  freehold  to 
carry  on  trade,  that  will  carry  with  it  all  those  circumstances  (1). 
If  there  is  any  doubt  about  the  foots,  I  would  certainly  let  them  in 
by  way  of  inquiry ;  and  have  it  cleared  up  by  the  Master.  The 
thing,  I  want  to  know,  is,  how  far  it  is  possible  for  a  mortgagee  of 
joint  property,  so  circumstanced  as  to  be  in  the  act  and  habit  of 
being  improved  at  a  joint  expense,  to  proceed  against  one,  and  take 

(1)  2  Ves.  258 ;  Lake  v.  Craddocky  3  P.  WilL  158.  See,  j»rf,  Mariof  v.  Bird, 
vol.  liL  628 ;  iz.  597,  the  note  to  Jachon  v.  Jackson ;  Avding  v.  Knwe,  xix.  441 ; 
CrawtHm  y.  MauU,  1  Swanst  495.  [See  Story,  Partnership,  §  92,  ^  and  note; 
Chitty,  General  Practice,  102,  note.] 
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their  joint  property  in  execution.  In  that  case  both  oug^t  to  be 
sued.  The  Defendant  is  going  upon  the  execution  of  an  equity ; 
and  if  he  takes  it,  it  must  be  subject  to  all  equity,  to  which  it  is 
liable.  He  got  it  sold ;  and  in  the  manner  of  it  has  thrown  his  own 
estate  in  ;  so  that  the  Court  cannot  know,  for  what  sum  the  equity 
sold,  and  for  what  the  principal.  He  did  that  in  order  to  make  sale 
of  it.  It  is  not  possible  for  him  to  make  sale  of  a  subject  mortgaged 
under  a  notion  of  extending  an  equity,  and  put  his  own  legal  estate 
in  the  same  contract,  and  have  it  sold  by  the  sherifT,  as  is  said, 
though  the  evidence  shows,  it  was  by  order  of  the  Defendant.  If 
this  had  been  a  mortgage  in  fee,  lie  could  only  have  extended  it  to 
hold  qwnuque ;  and  then  it  would  have  been  opened  at  once.  This 
is  of  the  first  impression ;  and  though  I  admit,  an  equity  may  be 
extended  under  the  Statute  of  Frauds,  and  that  this  Plaintiff  as  well 
as  any  other  might  cause  it  to  be  extended,  yet  where  he  throws  his 
own  estate  in,  and  makes  it  impossible  for  the  Court  to  see,  how 
much  was  satisfied  by  the  equity  of  redemption,  and  how  much  was 
for  the  mortgage,  the  consequence  is,' I  do  not  know,  how  this  man 
is  to  plead  upon  a  capias  ad  satiafaciendtim  or  revived  judgment.  I 
will  give  my  opinion  to-morrow. 

March  6th.  Lord  Chancellor  [Thurlow].  Upon  looking  into 
the  statute  I  do  not  think,  this  is  within  it  (1).  The  words  are, 
that  upon  every  statute,  recognizance,  or  judgment,  the  sheriff  shall 
deliver  in  execution  to  the  party  any  lands,  tenements,  hereditaments, 
rectories,  rents,  or  tithes,  held  in  trust  for  the  Defendant, 
[*  436]  just  as  if  he  had  been  actually  seised  *  or  possessed  of  the 
same.  Here  it  is  impossible,  he  can  be  seised.  Upon 
reading  the  statute  I  thought,  we  were  all  mistaken  yesterday.  I 
do  not  think,  the  statute  touches  it  at  all.  I  imagined,  the  words 
were  much  larger,  and  that  the  words  *i  equitable  interests "  were 
contained  in  it ;  but  found  myself  wrong  (a).  Therefore  on  con- 
senting  to  confirm  the  leases  (2)  let  the  rlaintiffs  be  let  in  to 
redeem  upon  the  usual  terms ;  and  let  there  be  an  inquiry  as  to 
all  the  money  laid  out ;  and  let  4  per  cent,  interest  be  computed 
upon  it. 

After  this  decision,  Mr.  Lloyd  mentioned  Plunket  v.  Pensan,  2 
Atk.  290,  and  the  case  of  Sir  Charles  Cox's  creditors,  3  P.  Will. 
341,  where  it  was  determined,  that  ypon  a  mortgage  of  a  term  for 
years  the  equity  of  redemption  is  equitable  assets  (3),  because  the 
whole  interest  is  in  the  mortgagee  at  law,  and  nothing  therefore  in 


(1)  ScoU  V.  Schoky,  8  East,  467. 
(ajlnr*         - 


i  this  confession,  by  Lord  Thurlow,  of  error  with  regard  to  the  contents  of 
a  statute,  the  reader  will  be  reminded  of  the  words  attributed  to  him.  ^  If  it  be 
common  law,"  he  said  to  a  question,  *'I  should  be  ashamed  if  I  could  not  give 
you  a  ready  answer;  but  if  it  be  statute  law,  I  should  be  ashamed  if  I  coiSd." 
A  similar  saying  is  attributed  to  Lord  Coke.  See  Wooliych's  life  of  Coke,  197; 
6  Law.Reporter,  477. 

(2)  A  particular  application  was  made  for  that 

(3)  These  cases  seem  now  to  be  over-ruled.    See  Sharpe  v.  Earl  of  Scmio- 
rough,  poM,  vol.  iv.  538. 
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the'  mortgagor ;  which  last  case  was  followed  by  Lord  Hardwicke 
in  Hartwell  v.  Chiiters,  Amb.  308 ;  ftooi  which  cases  Mr.  Lloyd- 
said,  it  seemed  not  to  be  extendible.  He  also  said,  an  inquiry  had 
been  made  at  the  sheriff's  office ;  and  that  they  take  no  notice  of 
the  legal  interest,  but  sell  the  whole  remainder  of  the  term. 

1.  This  case  is  also  reported  in  3  Brown,  478. 

2.  That  a  mortgagee,  who,  ailer  he  has  obtained  a  decree  for  foreclosure,  sub- 
sequently brings  an  action  upon  his  bond,  will  thereby  open  the  foreclosure ;  see 
Perry  ^.Barker,  8  Ves.  530;  5.  C.  13  Ves.  204. 

3.  A  lease  taken  for  the  purpose  of  carrying  on  a  trade,  becomes,  by  operation 
of  law,  an  incident  of  that  trade ;  Forgter  v.  HaU^  5  Ves.  308 ;  and  the  law  of 
merchants  excludes  all 'title  by  survivorship  in  a  lease  tak^  jointly,  for  the  pur- 
poses of  trade.  Jaduon  v.  Jaduon,  9  Ves.  597,  citing  EUick  v.  Brown^  3  Swanst 
489.    See,also,£lafiv.Hu^aifh2I^v.  188;  Irfiifcev.Chii^^ 

4.  A  mere  equitable  interest  in  a  term  of  years,  it  has  been  determined,  cannot 
be  taken  in  execution  by  a  writ  of Jiari  facias;  IMetcayY.  Scholey,  2  New  Rep.  461 ; 
Scott  V.  Schoie^j  8  East,  483 ;)  and  the  equity  or  redemption  of  a  term  has  been  held 
to  be  equitable  assets :  JSTewtan  v.  Bennett,  1  Brown,  137 ;  day  v.  ffUtu^  1  Bam. 
&  Cress.  372:  Lord  Rosslyn,  however,  decided  that,  for  the  purpose  of  priority  of 
payment,  it  was  only  as  against  bond  creditors  it  ought  to  be  so  considered ;  and, 
(though  it  was  not  denied  that  such  assets  could  only  be  got  at  by  aid  of  equity,] 
that  judgment  creditors  could  not  be  compelled  to  come  in  pari  passuy  but,  as  they 
had  a  right  to  redeem,  so  they  must  be  paid  in  the  first  instance.  Shcarpe  v.  The 
Earl  of  Scarlforough,  4  Ves.  542 ;  and  see  Anonym.  2  Freem.  90,  and  Morgan  v. 
Sherrard,  (which  appears  to  be  the  same  case,)  1  Vem.  293. 

5.  Courts  of  Law  have  now  repeatedly  laid  down,  that,  in  giving  execution 
against  partnership  efiects,  they  will  sell  the  actual  interest  of  the  partner  against 
iniom  judgment  has  been  obtained ;  Eddie  v.  Davideony  2  Dougl.  651 ;  but  Lord 
Eldon  has  desired  to  have  it  understood,  that,  in  professing  to  execute  the  equities 
between  the  parties.  Courts  of  Law  have  forgotten  the  first  principle  of  Equity  in 
such  cases ; — that  of  ascertaining  nreviously  what  was  the  actual  interest  to  be 
sold.  Waters  v.  Taylor,  2  V.  &  B.  301 ;  see,  ante,  notes  1, 3,  and  4,  to  Hanhty  v. 
Garrdt,  1  V.  236. 

6.  The  fact  that  the  term  taken  in  execution  in  the  principal  case  was  purchased 
by  the  creditor  lumself,  through  the  intervention  of  a  trustee,  would  not,  it  seems, 
have  been  sufficient  to  authorize  a  Court  of  Equity  to  declare  the  sale  invalid ;  the 
foundation  of  the  decree  was  the  nature  of  the  subject  taken  in  execution,  not  any 
violation  of  the  rule  of  Equity,  which  says  the  same  party  shall  not  be  both  buyer 
and  seller:  for,  where  property  is  sold  under  an  execution,  it  is  the  sheriff  who  is 
the  seller,  not  the  creditor.    Stratford  v.  Tkoynam,  Jacob's  Rep.  421. 
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KIDNEY  V.  COUSSMAKER. 
WILLIAMS  V.  COUSSMAKER. 

[1792,  Maech  a] 

Devise  of  land  to  be  sold :  money,  produced  by  the  sale,  chared  with  sunple- 

contract  debts  on  the  intention,  though  doubtihl.  (a)     > 
^  After  paying  debts "  amounts  to  a  cnarge  for  debts,  for  which  very  little  ii 

sufficient ;  the  Court  leaning  that  way,  [p.  440.1 
The  leaning  of  the  Court  to  charge  land  with  simple-contract  debts  must  be  war* 

ranted  by  the  intention,  [p.  443.] 
Where  testator  combines  real  estate  with  personal  generally,  the  real  is  subject 

to  all  the  burthens  of  the  personal,  [p.  ^41    > 
Intent  may  be  argued  from,  though  the  words,  oy  which  it  apppars,  were  onneces- 

saiy,  [p.  444.1 
Costs  of  all  parUes  out  of  the  fhnd,  [p.  447.] 

Benjamin  Kidket  by  his  will,  after  giving  directions  as  to  his 
funeral  and  the  erection  of  a  monument,  gave,  devised,  and  be- 
queathed, certain  estates  in  the  counties  of  Northampton,  Bedford^ 
Huntingdon,  and  Leicester,  and  in  London,  and  all  other  his  mes- 

(a)  At  common  law,  estates  in  fee  simple  are  not  liable  for  any  debts  of  the 
owner,  except  debts  of  record  and  by  specialty.  In  the  United  States,  it  is  the 
general,  if  not  the  universal  policy  of  the  law,  to  make  the  whole  of  a  man^  prop- 
erty liable  for  the  payment  of  all  his  debts,  both  during  his  life,  and  after  lus 
death.  It  is  said  that  for  this  purpose  lands  are  considered  as  chattels ;  but  the 
latter  are  the  primary  fund  for  the  payment  of  debts,  where  the  debtor  has  died. 
See  2  Hilliaro,  Abr.  554.  It  seems  mfficult  to  vindicate  the  distinction  that  is 
still  maintained  between  these  two  funds,  by  anv  mode  of  reasoning,  that  doee 
not  carry  us  back  to  an  age  and  to  institutions  which  have  happily  passed  away. 
In  a  country,  free  from  the  influences  of  the  feudal,  or  other  kindred  law,  such  t 
distinction  could  not  prevaiL  It  has  been  declared  amon^  us  that  the  real  estate 
is  never  chared  with  the  payment  of  legacies,  unless  the  xidenHon  of  the  teatator 
so  to  charge  it,  is  either  expressly  declaired,  or  fairly  and  satis&ctorily  to  be  in- 
ferred from  the  language  of  the  will.  See  Stecena  v.  Grtgg^  10  Gill  &  J.  143; 
TessUr  v.  Wyse,  3  Bland,  28;  GameU  v.  Macon,  2  Brock.  l85 ;  jFbafer  v.  CVm- 
ihauf,  3 Munf.  514 ;  Lewis  v.  Thomion,  6  Munf.  87;  M^CampbeU  v.  JITCanp- 
beU,  5  Litt  97.  The  authorities  are  very  numerous,  which  illustrate  this  subject, 
and  the  distinctions  are  often  extremely  nice.  See  2  Story,  £q.  Juris.  §  1245-47. 
Where  the  char^  are  created  by  the  express  declarations  of  wills  and  deeda, 
there  can  be  no  difficulty ;  but  they  not  unfrequently  arise,  as  in  the  present  case, 
by  implication  from  general  forms  of  expression.    Thus,  according  to  the  caaea 

Sut  by  Mr.  Justice  Story,  a  testator  often  devises  his  estate  ^  after  payment  of  hia 
ebts,"  or  "  his  debts  being  first  paid,"  or  he  begins  by  directing  **  that  all  his 
debts  shall  be  paid,"  and  afterwards  he  makes  a  full  disposition  of  his  estate.  It 
is  now  the  settled  doctrine  that  all  such  cases  constitute,  by  implication,  a  charge 
on  the  real  estate.  Ibid.  §  1246 ;  Gnwet  v.  Grnwa,  8  Simons,  43 ;  Dovar  v.  Ong- 
ary,  10  Simons,  393;  Pariur  v.  Marchomi,  1  Younge  k  Chew,  R.  290;  Marivnff 
V.  WtO,  2  Sim.  274 ;  Clanmarris  v.  Bingham,  1  Moll.  514;  ffiOun  v.  Kauudu, 
2  My.  &  K.  607.  So  it  was  a  charge  on  the  real  estate,  where  a  will  gave  lega- 
cies and  bequests  to  A.  and  also  devised  real  estate  to  him,  annexing  a  ^'coodi- 
tion  "  thereto,  and  made  bequests  and  legacies  to  B.  directing  A.  in  a  subeeiiQeDt 
clause,  to  pay  all  the  just  debts  of  the  testator.  Sands  v.  Chaa^dinj  1  Story,  d7& 
Doubtful  words  in  a  will  are  not  to  operate  the  exemption  of  the  testator^  per- 
sonal property  from  the  payment  of  debts,  and  the  chargmg  them  on  the  real  estate. 
Seaver  v.  Lewis,  14  Mass.  83.  Where  the  two  estates  are  blended,  the  real 
estate  is  equally  chargeable  with  the  personal.  Mams  v.  BroAett,  5  Metcall, 
280;  B6ic^v.Baea,4Mad.  187;  Hosaonc^ever  v.  TVdfcer,  2  Binn.  525;  fTtlman 
v.  Abrtoft,  6  Bin.  395. 
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suages,  lands,  tenements,  and  hereditaments,  in  the  said  several  coun- 
ties of  Northampton,  Bedford,  Huntingdon,  Leicester,  or  elsewhere^ 
in  Great  Britain,  except  the  eertates  hereinafter  given  to  his  wife  for 
life,  to  the  use  of  trustees,  their  heirs  and  assigns  forever,  upon  the 
trusts  afteivmentioned,  namely ;  upon  trust  to  sell  and  dispose  of  the 
produce  to  such  person  and  persons,  and  in  such  manner,  as  after- 
mentioned  ;  first,  to  discharge  <<  all  principal  money  and  interest  due 
and  owing  to  any  person  or  persons  for  and  upon  any  mortgages  or 
incumbrances  subsisting  upon  and  particularly  affecting  the  same 
estates  at  the  time  of  my  decease,  as  the  same  estates  are  thereby 
severally  chaiged  and  chargeable ;  and  shall  and  do  place  out  and 
invest  all  the  overplus  of  the  money  arising  by  such  sale 
or  sales  *as  aforesaid  after  deducting  their  charges  in  the  [*437] 
execution  of  the  aforesaid  trusts  in  government  securities 
or  in  any  of  the  public  funds  in  their  names,  &c.  in  trust  for  such 
person  and  persons,  in  such  proportions,  and  in  such  manner  and 
form  in  all  respects,  as  I  have  hereinafter  directed  of  and  concern- 
ing the  residue  of  my  personal  estate ;  it  being  my  intent  and  mean- 
ing, that  such  overplus  money  shall  go  with  and  be  considered  as 
part  of  the  residue  and  surplus  of  my  personal  estate."  The  testa- 
tor then  recited,  that  under  the  will  of  Sir  R.  K.  he  and  William 
Nutt  had  a  sum  of  lOOOZ.  another  of  7002.  and  another  of  500Z.  in 
trust  to  be  laid  out  in  government  securities,  and  that  the  dividends 
should  be  paid  to  three  persons  respectively  for  their  lives,  and  that 
after  the  decease  of  each  respectively  the  principal  should  be  con- 
sidered as  part  of  that  testator^s  personal  estate.  Then  taking  notice, 
that  those  sums  were  not  so  laid  out,  but  that  he  had  paid  interest 
at  4  per.  cent,  to  the  annuitants  in  respect  of  them,  he  directed  his 
executors,  as  soon  as  conveniently  could  be  after  his  decease,  to 
raise  out  of  his  personal  estate  those  three  sums,  and  to  invest  them 
in  government  securities  for  the  the  uses  of  Sir  R.  K.'s  will.  The 
testator  then  confirmed  the  settlement  made  on  his  marriage  with 
his  wife  Elizabeth ;  and  ratified  and  confirmed  to  her  all  sum  and 
sums  of  money  given  or  bequeathed  by  relations  or  friends,  which  is, 
are,  or  shall  be,  invested  in  the  public  funds,  or  laid  out  upon  any  se- 
curity in  her  own  name,  or  in  the  names  or  name  of  him  and  his  wife, 
or  of  any  person  or  persons  in  trust  for  her.  He  then  gave  several 
messuages  to  his  wife  for  life,  and  if  they  &11  short  of  producing  an- 
nually 4002.  directed,  that  "  the  deficiency  if  any  shall  be  made  up  to 
her  out  of  the  interest,  dividends,  and  produce  of  my  personal  estate ; 
it  being  my  will  and  meaning  that  my  wife  shall  always  have  and  be 
entitled  unto  an  annual  income  of  not  less  than  400/.  for  her  Ufe,  to 
be  issuing  and  payable  as  aforesaid : "  if  the  rents,  &c.  exceed  4002., 
his  wife  to  be  entitled  to  the  full  benefit  and  income  thereof.  He  then 
made  some  specific  bequests  to  her  and  his  two  daughters ;  and  de- 
clared, that  the  provision  in  his  marriage  settlement  and  by  his  will 
made  for  his  wife  shall  be  in  lieu,  bar,  and  full  recompense  and  sat- 
isfaction, of  and  for  all  dower  or  thirds,  free-bench  or  other  custom- 
ary estate  whatsoever,  which  his  said  wife  could  claim  or  be  entitled 
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to  out  of  any  part  of  his  freehold,  copyhold  or  customary  estates ; 
and  that  unless  she  shall  within  three  months  after  his  decease 
release  to  his  executors  all  her  right  of  dower  and  thirds,  free-bench 
and  customary  estate  whatsoever,  in  his  freehold,  copyhold,  and  cus- 
tomary estate,  all  the  provisions  hereby  intended  for  her  shall  cease, 
except  the  legacy  of  200  guineas.  He  gave  the  remainder  in  the 
freehold  part  of  the  messuages,  which  she  had  for  Ufe,  and  all  other 
his  freehold,  copyhold,  and  customary  messuages,  lands,  &c.  not 
before  mentioned  and  devised,  to  his  two  daughters.  Christian  and 
Elizabeth,  as  tenants  in  common  in  tail,  with  benefit  of  survivorship, 
and  in  default  of  issue  of  both  to  his  own  right  heirs.  He  then  gave 
the  leasehold  part  of  the  premises,  given  to  his  wife  for  life,  after 
her  decease  to  his  two  daughters  equally,  their  executors,  iSlc  for 
the  remainder  of  the  term,  he  had  therein,  and,  after  powers  of  leas- 
ing to  his  wife  and  some  legacies,  gave  and  bequeathed  to  the  same 
trustees  '<  all  the  rest,  residue,  and  surplus  of  my  personal  estate 
after  payment  of  my  debts,  funeral  charges,  the  expenses  of  proving 
this  my  will,  the  expense  of  a  monument,  and  legacies  aforesaid,  in 
trust  to  place  out  and  invest  the  same  in  government  securities,  or 
in  any  of  the  pubUc  funds  in  their  names  in  trust,  that  they  and  the 
survivors  and  survivor  of  them,  and  the  executors  and  administiatdrs 
of  the  survivor,  do  and  shall  out  of  the  interest,  dividends,  and 
produce,  of  my  said  residuary  trust-estate  pay  to  my  wife  Elizabeth 

Kidney  yearly  and  every  year  during  her  Ufe  such  an  an- 
[*  438]     nual  sum  *  of  money  as  will  in  addition  to  the  .yearly  rents 

and  profits  of  the  said  messuages,  &c.  in  Lawrence  Pount- 
ney  Hill,  &c.  make  up  the  sum  of  4002.  clear  of  taxes,''  &c. ;  such 
annual  sum  to  be  paid  to  her  during  her  life  quarterly ;  <<  and  upon  this 
farther  trust  to  pay  out  of  the  interest,  dividends,  and  produce  of  my 
said  residuary  estate  such  yearly  sum,  or  sums  of  money  as  they 
shall  think  proper,"  not  exceeding  2002.  per  anniun,  one  year  with 
another  for  each,  for  the  maintenance  and  education  of  his  two 
daughters  until  21 ;  and  upon  farther  trust  to  transfer  and  pay  all 
and  every  part  of  <^  my  said  residuary  estate,"  subject  to  his  wife's 
life  interest  in  that  annual  payment,  to  make  up  the  deficiency 
before  mentioned,  to  his  two  daughters  in  moieties  at  21  or  marriage, 
if  with  consent  of  the  wife  and  trustees,  with  benefit  of  survivorsUp 
in  case  of  the  death  of  either  under  21  or  unmarried :  and,  if  both 
die  under  21  and  unmarried,  he  directed,  that  his  "  said  residuary 
estate  "  subject  to  such  anniud  payment  or  allowance  as  aforesaid  to 
my  wife  for  her  life,  shall  go  and  be  distributed  unto  and  among 
such  person  and  persons,  who  will  be  then  eiititled  to  the  same  ac- 
cprding  to  the  statute  of  distribution  of  intestate's  estates ;  and  de- 
clared,  that  in  the  mean  time  and  until  the  messuages,  lands,  tene- 
ments, and  hereditaments  in  the  counties  of  Northampton,  Bedford, 
Huntingdon,  and  Leicester,  and  in  London,  before  mentioned  and 
directed  to  be  sold,  shall  be  sold,  the  rents  and  profits  of  the  same 
estates  shall  be  applied  in  the  first  place  in  discharge  of  the  interest 
due  and  to  grow  due  upon  the  respective  mortgages  thereof;  and 
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ey  jointly  in  building  upon  these  premises,  they  joined  in  a  mort- 
gage of  them  to  DoUand,  and  also  in  a  bond  to  him  by  way  of  collat- 
eral security.  The  mortgagee  filed  a  bill  of  foreclosure ;  and  pend- 
ing that,  and  while  he  was  in  possession  by  ejectment  brought  upon 
his  mortgage,  he  sued  upon  the  bond,  and  took  the  mortgaged 
premises  in  execution ;  and  upon  the  12th  of  July,  1781,  they  were 
sold  by  the  sheriff  to  a  trustee  for  the  mortgagee :  but  it  was  not 
suggested,  that  he  purchased  them  unfairly.  The  day  before  the 
sale  William  Lyster  died,  having  disposed  of  his  interest  in  the  mort- 
gaged premises  by  will.  In  1785  Thomas  Lyster  and  the  represent- 
ative of  William  filed  a  bill  to  redeem ;  and  upon  the  death 
of  Thomas  *a  bill  of  revivor  and  supplement  was  filed,  [*432] ' 
upon  which  the  cause  came  on.  The  Defendant  went  into 
evidence  to  prove  acquiescence  by  Thomas  under  the  execution ; 
and  that  he  expressed  himself  satisfied  and  pleased  with  it,  saying  he 
should  get  rid  of  a  burthen ;  and  that  he  hoped,  the  Defendant  would 
not  issue  any  execution  agednst  his  person ;  which  the  Defendant 
agreed  not  to  do ;  also,  that  the  Defendant  had  offered  to  take  the 
prinbipal,  interest,  and  costs ;  to  which  the  Plaintiffs  answered,  that 
they  would  pay  them  upon  receiving  the  account ;  that  the  account 
was  made  out  accordingly ;  and  then  the  Plaintiffs  refused  to  pay  it 
without  making  any  objections  to  it.  These  transactions  were  sub- 
sequent to  the  time  of  fifing  the  bill.  The  cause  however  did  not 
turn  upon  the  evidence ;  but  was  stopped  short  upon  the  ground, 
that  the  execution  was  bod. 

Mr.  Mitford,  for  the  Plaintiffs.  One  reason,  why  this  sale  will  not 
be  effectual,  is,  because  the  bill  of  foreclosure  was  depending  at  the 
same  time.  A  mortgagee  having  a  suit  depending  is  not  permitted 
to  act  under  hid  own  bond  in  fraud  of  his  covenant  to  permit  re- 
demption. Besides  the  Defendant  was  in  possession  at  the  time  by 
the  ejectment  brought  upon  his  mortgage ;  and  therefore  had  the 
complete  interest  in  this  leasehold  estate ;  and  all,  that  remained, 
was  the  equity  of  redemption  ;  which  was  all,  that  could  be  taken 
in  execution.     Then  he  must  have  sold  the  estate  subject  to  this 

7PicL49;  ColUna  if  Hannay  y  Gt&Mn,5Verinont,243;  JITff^oiierv.HifJtfurjd 
Dana,  349;  HunUr  v.  Hunter,  I  Walk.  Miss.  194 ;  Gam  v.  Tkon^pson,  7  Watts, 
416.  But  the  rule  of  the  common  law  seems  to  have  prevailed  to  a  certain  extent 
in  Maryland  and  New  Hampshire.  Van  N'taa  v.  Hyatt^  ]3  Peters,  294 ;  Haotn  v. 
Ziour,  2  N.  Hamp.  16.  But  it  has  been  held  in  Massachusetts  that  the  mortgagee 
shall  not  be  allowed  to  take  the  Equity  of  Redemption  upon  a  judgment  recovered 
for  the  mortga^  debt,  because  a  shorter  time  is  allowed  for  redeeming  an  Eouitv, 
sold  on  execution,  thaii  for  redeeming  the  land  itself.  Mdns  v.  Saunter,  1  Pick. 
351.  See  also  KeUy  v.  Beera,  12  Mass.  388 ;  1  Hilliard,  Abr.  321,  322.  It  has 
also  been  held  in  Massachusetts  that,  after  a  sale  on  execution  of  an  equity  of 
redemption,  the  mortgagor  has  an  interest  remaining  in  him  which  he  niay  con- 
vey by  way  of  mortgage,  and  his  right  of  redeeming  this  mortgage  is  assignable, 
and  may  be  attached  and  talcen  and  sold  on  execution.  Reed  v.  iigdow,  5  Pick. 
281 ;  and  see  BigeUnv  v.  fTUsonj  1  Pick. 485;  Clark  v.  AusHny  2  Pick.  528.  Yet 
it  has  been  held,  that  after  the  side  of  an  equity  of  redemption  on  execution,  there 
remains  nothing  in  the  judgment  debtor  upon  which  an  execution  can  operate. 
Kdly  V.  Been,  12  Mass.  387.  See  1  Powell  on  Mortgages,  254  a,  262  a,  and  Mr. 
Rand'9  notes. 
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events,  it  is  a  case  standing  upon  its  own  particular  circumstances,  and  the  deter- 
mination was  put  on  the  ^und  of  fiaud :  Hanaon  v.  Gfandtner,  7  Ves.  dO& 

2.  However,  although  it  appears  now  well  established,  that,  in  ^neral  caaea, 
the  practice,  for  the  purpose  of  dissolving,  or  not  reviving,  an  injunction,  is,  to 
^ve  credit  to  the  answer,  if  it  deny  all  the  circumstances  upon  which  the  equitj 
IS  attempted  to  be  founded ;  and  not  to  allow  affidavits  to  be  read  in  contradiction 
to  such  answer ;  Clapham  v.  WhiU,  8  Ves.  31 :  still,  an  exception  is  made  in  case 
of  alleged  irremediable  waste ;  (Potter  v.  Chapman^  Ambl.  99 ;)  and  in  cases  analo- 

fous  to  waste :  Peaeodi  v.  Ptacock,  16  Yes.  51 ;  Gtbb$  v.  CoUy  3  P.  Wms.  254: 
ut,  even  in  such  cases,  the  plaintiff's  affidavits  must  not  go  to  the  question  of 
title,  but  be  confined  to  the  question  of  fact,  as  to  waste  done,  or  threatened. 
^oniAettv./(me9, 19  Ves.  351;  AbriiM^v.i2(m«,ib.  153;  CounUss  of  Stndkmm 
V.  BotceSf  1  Cox,  264.  And  farther,  the  plaintiff  is  not  entitled,  as  a  matter  of 
right,  to  wait  till  the  defendant's  answer  comes  in,  and  instead  of  suppcntinff  his 
bul  by  affidavit  when  he  files  it,  first  see  the  defence,  and  then  treat  his  bul  u 
one  in  restraint  of  waste,  and  file  supplemental  affidavits  in  support  of  it  Loussm 
V.  Morvanj  1  Price,  306.  The  defendant  may  reasonablv  insist,  that  he  ougbt, 
before  lie  answers,  to  be  apprized  of  the  points  on  which  the  plaintiff  resti  his 
case :  if  the  bill  be  supported,  when  filed,  by  a  statement  of  particular  facts  upon 
affidavit,  the  defendant  has  an  opportunity  of  explaining,  or  denying,  those  iacti, 
in  his  answer ;  but  if  the  plaintiff  reserve  his  affidavits  till  the  answer  is  filed,  he 
deals  not  altogether  fairly  with  the  defendant ;  and  such  affidavits  cannot  be  read 
in  support  of  an  injunction.  Of  course,  however,  acts  of  waste  done  subsequently 
to  the  filing  of  the  bill,  would  be  entitled  to  a  distinct  consideratioiL  SuyOu  t. 
Smylhe^  1  Swanst  253.  And,  where  allegations  in  an  ii^junction  bill,  as  to  the 
acts  of  the  parties,  have  neither  been  admitted,  nor  denied,  in  the  answer;  there 
can  be  no  surprise  on  the  defendant;  and,  it  should  seem,  that  affidavits,  in  sup- 
port of  those  allegations,  may  be  read,  though  they  were  not  filed  till  after  the 
answer  was  put  in.  Morgan  v.  Goodt,  3  Meriv.  11 ;  J^eries  v.  SmUh,  1  Jac.  d& 
Walk.  300;  Barrdt  v*  TYdbett,  Jacob's  Rep.  155;  Taggari  v.  Aei«lett,  1  Meriv. 499. 


LYSTER  r,  DOLLAND. 

[1792,  March  5,  a] 

EquiTT  of  redemption  of  a  term  cannot  be  taken  in  execution,  (a) 
If  jointptenants  of  leasehold  or  freehold  lay  out  money  jointly  upon  it  in  the  way 
of  trade,  there  is  no  survivorship,  [p.  435.] 

William  and  Thomas  Lyster  were  joint-tenants  of  lease-hold 
premises  under  leases  containing  covenants  to  build,  and  reciting, 
that  the  houses  were  then  erecting.     After  having  laid  out  their  mon- 

V.  Brymer,  ix.  355;  PlaU  v.  Button,  xiz.  447;  Goodman  v.  ^fUteomfr,  1  Jacdi 
Walk.  589,  [and  Mr.  Hovenden's  note.] 

1a)  The  principle  of  the  common  law  is,  that  no  property,  but  that  in  which  the 
>tor  has  a  legtd  title,  is  liable  to  be  taken  in  execution;  and  accordingly  it  is 
well  setUed  in  the  EnffUsh  Courts,  that  an  equitable  interest  is  not  liable  to  exe- 
cution. In  the  United  States  different  views  have  been  taken  of  this  question  ia 
the  Courts  of  the  several  States.  Except,  as  against  the  mortgagee,  the  mortga- 
gor is  regarded  as  the  real  owner  of  the  property  mortgaged,  and  in  the  United 
States  the  rale  has  very  extensively  prevailed,  that  an  Equity  of  Redemption  was 
vendible  as  real  property  on  an  execution  at  law.  Van  Mat  v.  I^foU^  13  Peters, 
294.  See  4  Kent,  Comm.  161,  and  cases  cited,  (5th  edit);  fFaten  v.  Skutart, 
ICaines' Cases,  47;  J^oftoH  v.  .FVu6te,  5  Conn.  592 ;  l»ig«rto«  v.  iSwwer,  2  Pick. 
276;  Ford  v.  PhUpoiy  5  Har.  &  J.  312;  Cmpenkr  v.  FM  Paruk  m  Mtos, 
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ey  jointly  in  building  upon  these  premises,  they  joined  in  a  mort- 
gage of  them  to  DoUand,  and  also  in  a  bond  to  him  by  way  of  coUat- 
eral  security.  The  mortgagee  filed  a  bill  of  foreclosure ;  and  pend- 
ing that,  and  while  he  was  in  possession  by  ejectment  brought  upon 
his  mortgage,  he  sued  upon  the  bond,  and  took  the  mortgaged 
premises  in  execution ;  and  upon  the  12th  of  July,  17@1,  they  were 
sold  by  the  sheriff  to  a  trustee  for  the  mortgagee :  but  it  was  not 
suggested,  that  he  purchased  them  unfairly.  The  day  before  the 
sale  William  Lyster  died,  having  disposed  of  his  interest  in  the  mort- 
gaged premises  by  will.  In  1785  Thomas  Lyster  and  the  represent- 
ative of  William  filed  a  bill  to  redeem ;  and  upon  the  death 
of  Thomas  *a  bill  of  revivor  and  supplement  was  filed,  [*432]' 
upon  which  the  cause  came  on.  The  Defendant  went  into 
evidence  to  prove  acquiescence  by  Thomas  under  the  execution ; 
and  that  he  expressed  himself  satisfied  and  pleased  with  it,  saying  he 
should  get  rid  of  a  burthen ;  and  that  he  hoped,  the  Defendant  would 
not  issue  any  execution  against  his  person ;  which  the  Defendant 
agreed  not  to  do  ;  also,  that  the  Defendant  had  offered  to  take  the 
principal,  interest,  and  costs ;  to  which  the  Plaintiffs  answered,  that 
they  would  pay  them  upon  receiving  the  account ;  that  the  account 
was  made  out  accordingly ;  and  then  the  Plaintiffs  refused  to  pay  it 
without  making  any  objections  to  it.  These  transactions  were  sub- 
sequent to  the  time  of  filing  the  bill.  The  cause  however  did  not 
turn  upon  the  evidence ;  but  was  stopped  short  upon  the  ground, 
that  the  execution  was  bod. 

Mr.  Mitford,  for  the  Plaintiffs.  One  reason,  why  this  sale  will  not 
be  effectual,  is,  because  the  bill  of  foreclosure  was  depending  at  the 
same  time.  A  mortgagee  having  a  suit  depending  is  not  permitted 
to  act  under  hid  own  bond  in  fraud  of  his  covenant  to  permit  re- 
demption. Besides  the  Defendant  was  in  possession  at  the  time  by 
the  ejectment  brought  upon  his  mortgage ;  and  therefore  had  the 
complete  interest  in  this  leasehold  estate ;  and  all,  that  remained, 
was  the  equity  of  redemption  ;  which  was  all,  that  could  be  taken 
in  execution.     Then  he  must  have  sold  the  estate  subject  to  this 

7  Pick. 49;  CoOina  Sf  Hannmf  v  GOflon, 5 Vennont, 243 ;  M'ifharterv.  HuUng,3 
Dana,  349;  Hunter  v.  Hunter,  1  Walk.  Miss.  194 ;  Gtaro  v.  Thampsonf  7  Watts, 
416.  But  the  rule  of  the  common  law  seems  to  have  prevailed  to  a  certain  extent 
in  Maryland  and  New  Hampshire.  Van  AVm  v.  Ifyatty  13  Peters,  294 ;  Hctven  v. 
Low,  2  N.  Hamp.  16.  But  it  has  been  held  in  Massachusetts  that  the  mortgagee 
shall  not  be  allowed  to  take  the  Equity  of  Redemption  upon  a  judgment  recovered 
for  the  mortgage  debt,  because  a  shorter  time  is  allowed  for  redeeming  an  Eouitv, 
sold  on  execution,  than  for  redeeming  the  land  itself.  MdnB  v.  Sawyer,  1  Pick. 
351.  See  also  Kdiy  v.  Beerv,  12  Mass.  388 ;  1  Hilliard,  Abr.  321,  i^  It  has 
also  been  held  in  MassachusettB  that,  after  a  sale  on  execution  of  an  equity  of 
redemption,  the  mortgagor  has  an  interest  remaining  in  him  which  he  may  con- 
vey by  way  of  mortgrage,  and  his  right  of  redeeming  this  mortgage  is  assignable, 
and  may  be  attached  and  taken  and  sold  on  execution.  Rud  v.  Bi^dow,  5  Pick. 
281 ;  and  see  Bigelow  v.  HUmm,  1  PicL  485 ;  Oark  v.  AusHn,  2  Pick.  528.  Yet 
it  has  been  held,  that  after  the  side  of  an  equity  of  redemption  on  execution,  there 
remains  nothing  in  the  judgment  debtor  upon  which  an  execution  can  operate. 
KeUy  v.  Beers,  12  Mass.  387.  See  1  Powell  on  Mortgages,  254  a,  262  a,  and  Mr. 
Rand'9  notes. 
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272,  Lord  Hardwicke  says,  that  such  construction  is  to  be  made  ot 
wills,  as  tends  to  do  justice  to  creditors,  and  to  attain  satisfiiction  of 
just  debts  as  far  as  possible ;  and  for  that  all  wilk  especially  in  this 
Court  have  received  a  most  liberal  construction.  The  }»resumption 
always  is,  that  the  testator  intended  debts  to  be  paid.  Therefoie 
this  overplus  is  subject  to  the  debts ;  for  the  descent  is  broken ;  and 
it  is  equitable  assets. 

Reply.  The  leaning  of  the  Court  in  favor  of  credit<H9  must 
not  be  carried  so  far  as  to  be  extended  to  cases  of  mere  conjecture. 
These  creditors  did  not  contract  for  any  charge  on  the  real  estate ; 
and  therefore  have  only  themselves  to  blame.  The  scheme  of  the 
will  is  this ;  he  had  real,  which  he  chose  to  have  sold ;  he  had  also 
personal ;  and  it  is  admitted,  that  he  thought  the  personal  sufficient 
He  meant  this  only ;  to  bring  together  what  he  calls  the  overplus  of 
the  real,  and  to  add  that  to  the  overplus  of  the  personal  to  form,  what 
he  calk,  a  residuary  trust  estate  ;  intending  that  the  overplus  of  the 
real  should  be  that  money  arising  from  the  real  remaining  after  pay- 
ment of  those  specific  debts,  and  that  the  overplus  of  Ae  persoial 
should  be  that,  which  it  would  have  been,  if  he  had  used  none  of 
those  words,  upon  which  the  argument  on  the  other  side  proceeds, 
namely,  "  after  payment  of  debts,  funeral  charges,  &c."  to  which 
personal  property,  as  such,  is  liable.  This  surplus  is  to  be  added  to 
the  other ;  and  then  certain  trusts  are  to  attach  upon  the 
'[*443]  two  *  together.  Suppose  the  executors  had  renounced 
the  probate,  but  accepted  the  trust ;  they  are  to  seU  the 
real  to  pay  the  specific  debts  and  interest.  Till  the  real  should  be 
sold,  it  is  admitted,  the  rents  and  profits  could  not  be  applied  to 
any  thing  but  the  interest  of  the  mortgages ;  after  which  the  surplus 
was  to  be  paid  to  such  persons,  as  were  entitled  to  the  interest,  div- 
idends, and  produce  of  his  residuary  personal  estate.  Those  words 
can  only  mean  the  persons  entitled  to  it  when  made  a  fund  to  pro- 
duce interest,  dividends,  and  produce.  They  are  driven  to  achnit, 
that  it  is  not  charged  till  laid  out.  The  personal  is  in  trust  for  no 
one  till  absolutely  cleared  of  debts.  The  surplus  of  it  therefore  is 
not  subject  to  debts ;  and  this  other  overplus  is  to  be  in  trust  for 
the  same  persons  as  the  surplus  of  the  personal.  They  are  to  pay 
all  other  debts,  legacies,  funeral  expenses,  expense  of  monument 
and  probate,  which  testators  are  not  very  apt  to  charge  upon  real. 
Those  three  sums  under  the  other  will  are  not  legacies  but  debts ; 
and  he  expressly  says,  they  are  to  be  paid  out  of  his  personal.  As 
to  the  declaration  in  the  trust  of  the  residue  of  the  personal  respect- 
ing the  annual  payment  to  the  wife,  that  could  not  be  cleared,  till 
it  was  entirely  gone,  because  it  was  an  annuity  for  her  life.  He 
provided  for  that  there,  but  for  no  other  legacy  whatsoever.  Upon 
the  whole  will  the  words  '<  residuary  trust  estate  "  can  at  most  mean 
the  overplus  arising  from  the  sale  of  the  land  after  paying  a  partic- 
ular class  of  debts,  and  the  surplus  of  the  personal  after  paying 
another  class  of  debts  and  all  the  legacies.  If  his  meaning  was, 
that  the  debts  should  come  out  of  this  overplus,  why  did  he  not 
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direct  it  so  at  once  ?    If  this  demand  prevails,  it  will  not  be  con- 
sluing  the  will  but  making  it. 

Lord  Chancellor  [Thurlow].  I  will  not  call  this  a  case  clear 
of  doubt.  It  must  go  upon  the  -circumstances  of  the  will,  regulated 
by  the  intention  of  the  testator,  as  it  appears  in  the  will.  The  lean- 
ing of  the  Court  to  make  him  do  justice  must  have  bounds ;  that  is, 
it  must  be  extracted  from  the  terms  of  the  will,  and  not  interposed 
by  the  Court.  The  only  question  resulting  is  this ;  whether  the 
testator  by  those  words  used  with  regard  to  the  overplus  of  his  real 
estates  after  payment  of  the  incumbrances  upon  them,  which  he  has 
cleared  only  to  make  them  amenable  to  the  uses  of  his  will,  in- 
tended merely  that  overplus  to  be  divided  between  his  daugh- 
ters, subject  only  to  the  payments  for  their  maintenance, 
♦and  for  making  good  the  annuity  to  his  wife,  or  whether  [*444] 
he  has  used  this  voluminous  phrase,  by  which  he  has 
combined  it  with  the  surplus  of  his  personal  estate,  for  any  other 
purpose.  If  it  was  a  clear  purpose  in  his  mind  to  give  as  much  of 
these  real  estates,  as  he  could,  to  his  daughters,  burthened  only 
with  the  annuity  to  the  wife,  the  natural  order  of  forming  the  will 
would  have  been  the  first,  I  have  mentioned.  Those  words  would 
have  been  the  natural  manner  of  doing  it :  therefore  some  reason 
must  be  found,  why  in  the  manner  of  disposing  of  that  overplus  he 
has  so  combined  it.  I  did  imagine,  there  had  been  cases  more  in 
point  than  the  common  case,  where  a  testator  combines  real  estate 
with  personal  generally.  If  that  was  the  case,  there  is  no  doubt, 
that  all  the  burthens  of  the  personal  estate  would  have  been  put 
upon  this,  so  combined  with  it  (1).  There  are  many  cases  for  that. 
The  only  question  is,  whether  he  has  put  the  surplus  arising  from 
the  real  estate  distinctly  in  the  situation  of  the  surplus  and  residue 
of  the  personal  after  discharging  all  manner  of  incumbrances,  natu- 
rally falling  upon  it ;  or  intended  to  place  it  in  that  situation,  where 
the  literal  construction  wiU  place  it,  if  attention  is  paid  to  the  word 
<<  residue  "  in  the  manner,  in  which  he  has  used  it  both  as  to  the 
real  and  personal  estate.  The  only  material  words  are  first  as  to 
the  gift  of  his  real  estate ;  by  which  it  is  true,  he  has  in  the  result 
and  end  provided  for  particular  debts,  but  not  with  a  view  of  paying 
debts  of  any  sort  or  kind,  but  with  a  view  of  rendering  his  estate 
saleable  and  the  produce  forthcoming ;  for  he  has  charged  it  with 
those  debts  subsisting  upon  and  affecting  such  estates  as  are  res- 
pectively charged  and  chargeable;  so  in  the  manner  of  making 
that  provision  he  has  shown,  his  object  was  not  to  pay  debts  under 
a  notion  of  discharging  the  obligation,  but  to  provide,  in  what 
manner  the  true  value  of  the  estate  to  be  brought  forward  should 
be  ascertained.  He  therefore  directs  it  to  be  sold,  and  those  in- 
cumbrances actually  affecting  it  to  be  paid,  in  order  to  render  a 
balance.     It  was  supposed,  that  if  he  had  charged  this  with  debts 

[1)  Not,  where  real  estate  is  to  be  converted  into  personal  for  special  purposed, 
0M8  V.  Ougier^poHf  voL  xiL  413. 
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at  all,  it  would  not  have  been  chaiiged  until  laid  out,  or  at  least  that 
it  would  not  according  to  his  intention :  for  I  admit  it  may  be  fiiirly 
aigiied,  what  he  intended,  though  the  words  were  unnecessary  by 
the  operation  of  law  upon  it:  but  that  is  a  difficult  aigument  to 
raise  on  either  side,  Tfor  it  was  raised  on  both  in  some  degree) ;  ai 
these  words  would  nave  been  applicable  to  all  the  purposes  ex* 

pressed,  whether  he  used  the  words  '^  laid  out  in  the  mean 
[*445]     time"  or  not:  namely,  <'in  such  proportions,  *  manner, 

and  form  in  all  respects,  as  after  directed  concerning  the 
residue  of  my  personal  estate ;  it  being  my  intent,  that  such  over- 
]dus  should  go  with  and  be  considered  as  part  of  the  residue  and 
surplus  of  my  personal  estate."  The  question,  arising  upon  those 
words,  is,  what  was  in  his  contemplation,  when  he  spoke  of  the  res- 
idue and  surplus  of  his  personal  estate ;  for  I  agree,  that  what  it 
was  in  his  contemplation  to  do  with  that,  which  he  ^led  the  residue 
of  his  personal  estate,  that  it  was  in  his  contemplation  to  do  with 
the  overplus,  to  be  considered  as  part  of  the  residue  and  surplus  of 
that  personsJ  estate.  The  words  used  are,  in  effect,  "  for  such 
uses  and  in  all  respects  as  that  residue."  The  first  question  upon 
that  would  be,  whether  the  residue  of  the  real  estate,  (by  the  residue 
I  mean  that  sum  remaining  after  the  specific  incumbrances  paid) 
being  thrown  into  the  same  fund,  is  not  to  be  formed  by  virtue 
of  this  clause  in  the  same  manner  as  the  residue  of  the  personal 
estate ;  if  so,  then  it  is  clear,  that  the  particular  legacies,  he  gave  in 
the  beginning  of  the  will  as  to  the  personal  estate,  will  be  to  be  de- 
ducted, in  order  to  form  a  residue  of  both. 

The  next  question  is,  what  is  the  meaning  of  the  gift  of  the 
personal  estate?  He  begins  that  with  certain  pecuniary  legacies, 
and  a  contingent  annuity,  to  make  good  the  income  intended  for  his 
wife ;  and  then  disposes  of  all  the  rest,  residue,  and  surplus  of  his 
personal  estate.  Those  words  in  that  context  are  the  same  as  he 
uses  before  in  the  declaration  as  to  the  overplus  of  the  real  estate 
directed  to  go  as  the  residue  and  surplus  of  the  personal.  When 
therefore  he  has  made  them  one  fund,  after  providing  for  that  par- 
ticular charge,  he  proceeds  to  dispose  of  both  undoubtedly ;  that 
is,  having  first  said,  it  shall  be  considered  as  the  residue  of  the  per- 
sonal estate,  he  gives  it  to  his  trustees  and  executors,  thus :  <<  all 
the  rest,  residue,  and  surplus  of  my  personal  estate  after  payment 
of  my  debts  "  not  in  terms  before  provided  for,  <<  funeral  charges, 
expenses  of  probate,  a  monument,  and  legacies  aforesaid."  The 
question  arising  upon  that  was  properly  stated  thus ;  whether  this 
gift  means  purely  a  description  of  the  fund,  he  was  to  give,  contain- 
ing the  charges  only  as  part  of  the  description,  or  a  created  chaige, 
by  which  he  intended  to  give  the  whole,  in  which  he  has  direcdy 
included  the  surplus  of  the  produce  of  the  real,  expressly  bur- 
thened  with  those  charges.  First  as  to  the  monument;  or  if 
they  were  more  favorable  charges,  which  the  Court  would  more 
desire  to  execute,  if  they  can  be  said  to  have  any  desire  upon 
the  subject,   inserted    here:   could    it  be  contended,   that  after 
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declaring  the 'surplus  of  the  real  estate  to  be  in  the  same  con- 
dition as  the  surplus  of  the  personal,  both  should  not  be  charged 
alike  ?  That  could  not  be  so  contended  after  the  number  of  cases, 
which  would  have  been  cited,  if  the  fiinds  had  been  more  blended 
in  this  will,  than  they  are.  Therefore  I  think  here,  all  the  charges 
operated  and  were  introduced  by  the  word  "  after.**  It  is  too  fine 
here  to  say,  that,  because  the  personal  estate  is  naturally  to  be 
chained,  the  words,  by  which  he  has  charged,  are  to  be  thrown  out. 
It  is  then  said,  suppose  the  executors  had  renounced.  Suppose 
they  had  taken  only  as  executors,  and  had  renounced ;  that  would 
not  have  made  any  difference  in  the  construction  of  the  will ;  for 
the  intent  of  the  testator  is  not  varied.  It  would  have  been  just  as 
if  they  had  not  renounced ;  and,  taking  possession,  they  must  have 
held  to  the  same  uses. 

The  last  clause  inserted  is,  where  he  provides  for  another  acci'- 
dent.  It  was  foreseen,  that  there  might  be  an  accruer  of  rents 
and  profits,  before  the  estates  directed  to  be  sold  were  sold.  It 
was  unnecessary  for  him  to  have  said  any  thing  as  to  that  by  his 
will,  if  that  ailment  is  to  weigh  much ;  for  the  law  would  have 
said,  they  must  have  gone  like  the  rest  of  the  surplus.  He  has  said 
directly,  what  the  law  would ;  pamely,  that  they  should  go  to  the 
jfimd  by  way  of  accession  to  it  to  the  same  persons  and  uses,  and  in 
the  same  proportions,  as  the  interest,  dividends,  and  produce  of  his 
residuary  personal  estate  before  given.  If  any  thing  turned  upon 
it,  I  should  think,  the  word  "  produce  "  was  not  to  be  construed  in 
its  extensive  sense  as  a  produce  by  sale,  but  as  a  produce  by  annual 
profits.  Whether  if  the  testator  had  been  asked,  what  he  meant, 
he  would  or  would  not  have  said  he  meant  to  give  the  whole  to  the 
children  clear  of  debts,  &c.  and  have  directed  accordingly,  is  more 
than  I  know.  If  it  was  open  to  conjecture,  there  is  great  room  to 
suspect,  he  would  have  given  the  surplus  to  his  two  daughters 
directly.  But  the  ground,  I  go  upon,  is  this;  that  the  words 
<<  residue  and  surplus  "  of  the  personal  estate,  mentioned  in  the  first 
clause,  with  which  he  has  combined  this  overplus,  must  mean  the 
same  thing  as  the  words  <'  rest,  residue,  and  surplus  "  of  the  per- 
sonal estate  in  that  clause,  where  it  is  directed  to  be  disposed  of 
and  subjected  to  certain  burthens,  of  which  the  debts  and  legacies 
make  part.  Upon  the  whole  therefore  this  overplus  must  be  deem- 
ed subject  to  these  charges.  Let  that  decree  be  made  in 
both  causes.  What  was  ordered  to  be  sold  is  *  equitable  [*447] 
assets ;  but  what  has  descended,  or  was  devised  without 
any  charge  for  debts,  is  real.  Let  the  costs  of  all  parties  come  out 
of  the  fund  (I).  

1.  TaoueH  Lord  Thurlow,  in  the  principal  case,  deemed  a  very  little  to  be 
enough  to  subject  a  testator's  real  estates  to  payment  of  his  debts,  still  it  must 
not  be  inferred,  from  this  proper  leaning  of  Courts  of  Equity  towards  the  satis- 

(1)  Fori,  mUiam  v.  CAttty,  ShaUenn  v.  Finden,  vol.  iiL  545,  738;  Pawdl  v. 
Robins,  BaOty  v.  EJom,  vii.  209, 319;  Shiphard  v.  Lutwi^  viii.  26;  Sandarnn 

VOL.  I.  PP 
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faction  of  just  demands,  that  the  prinuuy  fund  is  exonerated^  merely  beeuse 
another  fund  is  provided :  BameuHUl  v.  Lord  CaudoTj  3  Mad.  456 ;  SUfhenmny, 
HeaUicoUj  1  Eden,  45 :  the  fact  that  a  testator  has  charsed  his  real  estate,  is  not 
enough  to  discharge  his  peisonal  estate ;  TmU  v.  Lord  MoHhwitky  4  Yes.  824; 
such  an  intent  can  be  fairly  deduced  onl^  from  an  examination  of  his  whole  wfli 
taken  together,  not  firom  any  particular  isolated  clauses.  Tower  v.  Lord  BoWy 
18  Yes.  138;  Bootle  v.  BltmdeU,  1  Meriv.  216;  .S.  C.  19  Yes.  518;  GttteniT. 
Stede,  1  Swanst  28. 

2.  Lord  Eldon  has  declared  the  rule  in  Equity  to  be  clear,  that  where  real 
estate  is  directed  to  be  converted  into  personal,  for  a  particular  porpose  exptessed, 
which  purpose  &ils,  either  wholly  or  partially,  in  the  former  case,  thoufffa  the 
estate  has  oeen  converted,  the  whole  produce  of  that  conversion  will  still  be  real 
estate ;  and  in  tiie  latter,  as  far  as  the  purpose  fails,  so  far  the  money  is  to  be  con- 
sidered realty,  and  not  personalty.  lEU  v.  Cocky  1  Y.  &  B.  174.  Sir  Jdm  Leach, 
Y.  C,  has  intimated,  that  much  difficulty  has  arisen,  in  cases  of  this  kind,  ficom  the 
inaccuracy  of  some  expressions  which  are  to  be  found  in  the  books.  His  Honor 
added,  that  he  had  carefully  considered  the  authorities,  and  had  made  it  bis  en- 
deavor to  extract  from  them  certain  general  principles  which  might  admit  of  clear 
application.  These  were  thus  laid  down :  Where  a  devisor  directs  his  real  estate 
to  be  sold,  and  the  ixoduce  to  be  applied  to  particular  purposes,  which  porposes 
partially  fall,  the  heir  at  law  is  entitled  to  that  part  of  the  produce  which,  in  the 
event,  is  thus  undisposed  of  The  heir  at  law  is  entitled  to  it,  because  tiiered 
estate  was  land  at  the  devisor's  death ;  and  this  part  of  the  produce  is  an  intetest 
in  the  land  not  efl^tually  devised,  and  which  therefore  descends  to  the  heir.  It 
is  for  this  reason  that  the  produce  of  an  estate,  directed  by  the  devisor  to  be  sold, 
can  never  be  ^rictly  part  of  his  general  personal  estate.  If  a  devisor  direct  such 
produce  to  be  paid  to  ins  executors,  and  applied  as  part  of  his  personal  estate,  the 
executors  take  it  as  devisees.  Every  person  taking  an  interest  in  the  produce  of 
land  directed  to  be  sold,  is,  in  truth,  a  devisee,  and  not  a  legatee.  (Gibb»  v. 
OuffieTj  12  Yes.  415.)  A  devisor  may  give  to  his  devisee  either  land,  or  the 
produce  of  land,  at  his  pleasure ;  and  the  devisee  must  receive  it  in  the  quality 
m  which  it  is  given.  If  it  was  the  purpose  of  the  testator  to  give  land  to  the 
devisee,  and  a  j^irtial  lapse  takes  place,  tne  lapsed  share  of  the  land  will  descend 
to  the  heir ;  if  it  be  the  purpose  of  the  devisor  to  give  the  price  of  land  to  the 
devisee,  the  lapsed  share  will,  like  other  money,  be  part  of  the  personal  estate ; 
though,  as  being  the  produce  of  land,  it  will,  in  the  absence  of  any  other  valid 
disposition,  go  to  the  heir.  Under  every  will,  when  the  question  is,  whether  the 
devisee  (or  me  heir,  failing  the  devisee)  takes  an  interest  in  land,  as  land  or  as 
money,  the  true  inquiry  is,  whether  the  devisor  has  expressed  a  purpose,  that,  in 
the  events  which  have  happened,  the  land  shall  be  converted  into  money  ?  and, 
accordingly  as  that  question  is  answered,  the  devisee,  or  die  heir  standingin  his 
phice,  w3l  take  the  devised  interest  in  the  quality  of  money,  or  of  land.  SkM  v. 
Oozton,  4  Mad.  492;  Mdyy.  Pabnar,  1  Meriv.  30L  An  express  direction, that 
the  money  arising  from  the  sale  of  real  estate  should  be  considered  as  peisonal 
property,  will  not  exclude  the  claim  of  the  testatoi^s  heir  to  such  portion  of  itas 
proves,  eventually,  not  to  be  disposed  of:  Hooper  v.  Goodwin^  18  Yes.  166;  Cd- 
Una  V.  Wakemanj  2  Yes.  Jun.  683:  it  was  held,  however,  both  in  the  principd 
case,  in  SmUh  v.  ClaxUm,  ubi  auproy  in  Dixon  v.  DmoooUy  2  Sim.  &  Stu.  340,  and 
in  Wright  V.  Wr^kt,  16  Yes.  191,  that,  under  such  cirourostances,  the  part,  of 
which  the  disposition  failed,  would  result  to  the  heir  as  personal  estate ;  and,  if 
BO,  would,  of  course,  go  to  his  representatives  according  to  the  quality  of  the 
proper^  which  he  himself  took  therein.  WadUr  v.  MauiSkj  19  Yes  429;  Haff^ 
V.  if  right,  1  Brown,  90 ;  RuaeeU  v.  SmMiieSj  1  Cox,  217 ;  Letfet  v.  .VeeAfls, 
2Yem.l40;  and  see  the  note  to  iJosWc^*  v.  JMi»fer,  1  Y.  20L  Still,  it  seems, 
that  although  a  resulting  trust  in  an  interest  arising  out  of  real  estate,  directed  to 
be  converted  into  personalty,  (out  and  out,  and  not  for  a  particular  purpose,)  when 

V.  ffluaion,  8  Price,  680;  CUfford  v.  LewiSy  6  Madd.  3a  This  decree  was 
affirmed  on  a  rehearing  before  Lord  Loughborough,  C.  /km*,  vol.  iL  267;  and 
upon  appeal  to  the  House  of  Lords  in  1797.  Other  questions  in  these  causes  are 
reported,  vol.  xii.  136 ;  and  as  to  the  exoneration  of  the  personal  estate,  see  Gngf 
V.  MinneOwrpe,  iii.  103,  and  the  note  in  p.  106. 
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it  devolves  on  the  heir,  will  devolve  on  him  bb  peraonalQry  and  must  be  considered 
as  such  if  any  question  arise  respectinfir  it  between  his  representatives,  provided 
he  has  declared  no  intention  on  the  subject ;  yet,  not  only  when  a  conveision  out 
and  out,  has  been  directed  by  will,  and  not  completed,  (Broum  v.  Bigg^  7  Ves. 
279;  Berry  v.  Ushery  11  Yes.  91,)  but,  where  the  conversion  has  been  directed  by 
deed,  hearmg  even  date  with  the  will  of  the  testator,  who,  by  the  same  deed,  has 
expressly  declared,  that  the  money  to  arise  by  sale  of  the  real  estate  is  to  be 
considered  as  part  of  his  personal  estate ;  if  the  property  so  converted  be  not 
disposed  of  by  the  will  of  the  testator,  even  by  the  appointment  of  a  residuary 
legatee,  KemuU  v.  AhboUy  4  Ves.  810,^  as  it  is  money  arising  from  the  sale  of  the 
estate,  for  want  of  appointment,  it  will  belong  to  the  heir,  'w\io  has  a  right  to  say 
it  shall  remain  impressed  with  the  character  of  land ;  LoioeB  v.  Hackward,  18  Ves. 
171 ;  and,  where  a  testator  has  directed  his  lands  to  be  sold,  and  the  produce  to 
be  considered  as  part  of  the  residue  of  his  personalty,  if  the  sale  proves  to  be 
unnecessary,  even  a  residuary  legatee  (though  he  would  be  liable  to  legacy  duty)  ; 
might  elect  to  keep  the  estate  as  land.   Mamey  Cknaral  v.  Holfordj  1  rrice,  4S3. 

3.  As  we  have  seen  that  where  a  particular  purpose,  to  answer  which  a  testator 
has  directed  a  conversion  of  real  estate,  fails,  a  resulting  trust  arises  for  the  heir; 
it  follows,  that,  when  the  testator  has  devised  land  to  be  sold,  and  the  produce  to 
be  applied  as  he  should  thereafter  mention ;  if  no  subsequent  disposition  be  actu- 
^y  made,  the  heir  will  take.  Skeldon  v.  BameSj  2  Ves.  Jun.  447 ;  CoUina  v. 
ffakananj  Ibid.  687.  Supposing  the  conversion  to  be  completed,  and  that  the  tes- 
tator's legatees,  if  they  had  lived,  would  have  taken  among  them  the  whole  pro- 
duce of  me  real  estate,  as  personal,  still  this  conversion,  though  complete  for  all 
the  purposes  of  the  will,  ia  no  conversion  for  the  benefit  of  those  who  cannot 
claim  under  the  will,  and  the  next  of  kin  cannot  succeed  in  opposition  to  the  heir ; 
Adamyd  v.  SmUhaon,  1  Brown,  514;  Hooper  v.  Goodwin,  18  Ves.  165;  WiUiamav. 
Cocukj  10  Ves.  505 ;  for  where  the  purpose,  with  reference  to  which  a  testator 
meant  lus  real  estates  to  be  converted  into  personal,  cannot  be  served,  a  Court 
will  not  infer  an  intention  to  convert  the  estate  for  any  other  purpose  not  express- 
ed.   ffiS  V.  Cbdfc,  1  V.  &  K  175. 

4.  JWhere  a  testator  has  converted  his  real  and  personal  property  into  an  aggre- 
gate fund,  the  whole  liable  to  eveiy  legacy,  he,  thereby,  makes  the  produce  of  his 
real  estate,  even  where  that  turns  out  not  to  be  well  disposed  o^  liable,  not  only 
to  debts,  but  also  to  all  legacies  well  given.  CSjarrii  v.  Pye,  17  Ves»  468.  See 
the  note  to  KghUeif  v.  Ki^dUy,2y.  m 

5.  As  to  a  partjps  right  to  an  inquiry  which  of  two  interests  would  be  most  ben- 
eficial to  him,  before  he  can  be  compelled  to  elect  between  them,  see  the  note  to 
Butrkke  v.  Broadkunij  1  V.  171 :  and  whether  the  doctrine  of  election,  notwith- 
8tandin|^  the  strong  declaration  made  in  the  principal  case,  may  not,  in  some  cases, 
be  appbcable  to  creditors,  see  Clarke  v.  7^  Earl  qf  Ormonde,  Jacob's  Rep.  115. 

6u  By  the  4th  section  of  Uie  statute  of  fraudulent  devises,  (3  WilL  &  Maiy,  c. 
14,)  simple-contract  idebts  are  to  be  paid  sort  pastii,  with  debts  by  specialty, 
where  there  has  been  a  limitation  of  lands  for  payment  of  all  just  debts :  the  plain 
reason  for  this  is,  that  the  equities  of  both  classes  of  creditors  are  equal ;  but,  to 
put  a  voluntary  legjatee  on  the  same  footing  with  a  just  simple-contract  creditor, 
would  be  a  perversion  of  the  very  title  of  the  act  Hungerford  v.  Earie,  2  Freem. 
121 ;  Ihly'a  Cate,  2  Fieem.  49;  ShaUcross  v.  Finden,  3  Ves.  739.  In  Hiduon  v. 
WUhamj  (case  12  in  Append,  to  2d  Edit  of  2  Freem.  p.  305.)  Lord  Keeper 
Finch  took  this  distinction ;  where  lands  were  conveyed  by  deed,  in  trust  for  the 
pajrment  of  debts  and  legacies,  there,  he  held,  both  should  receive  proportionable 
Mtisfaction,  and  the  debts  should  have  no  preference ;  but,  where  lands  were  cfe- 
viied  for  payment  of  debts  and  legacies,  the  fhnd  should  be  treated  as  general  as- 
sets, and  subiected  to  the  ordinary  rules  of  priority,  as  to  the  several  claimants. 
It  is  to  be  observed,  however,  that  this  decision  was  antecedent,  by  eighteen 
years,  to  the  statute  of  fraudcdent  devises ;  Lord  Nottingham's  distinction  could 
not,  at  the  present  day,  be  supported :  though  the  charge  should  be  made  by  deed 
of  trust,  yet  the  legacies  must,  ex  vi  termim,  be  testamentary ;  to  this  extent, 
therefore,  the  testator  must  have  retained  a  disposing  power  over  the  lands,  or  a 
charge  to  arise  thereout,  which,  it  is  believed,  must  bring  the  case  within  the  pur- 
view, and  indeed  the  veiy  words,  of  the  second  section  of  the  statute  cited. 

7.  The  statute  of  the  13  Eliz.  c.  5,  declares  all  gifts,  conveyances,  and  aliena- 
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tions,  of  real  or  peraonal  estBte,  whereby  crediton  may  be  defeated,  void,  as 
against  such  creditors ;  but,  judicial  interpretation  has  detennined,  that  credifton, 
at  the  time  of  the  transaction,  are  alone  intended  b^  the  statute ;  and  that  a  vol- 
untary conveyance,  or  a  settlement  made  after  maniaee,  and  therefore  considered 
▼oluntaiy,  (see,  cmitj  the  note  to  DundoM  v.  Dutena^  1  V.  196,)  will  be  maintained 
against  subsequent  creditors,  provided  the  settlor  was  not  indebted  at  the  time  he 
imule  it,  and  was  not  a  trader  within  the  bankrupt  laws.  CUaiMer  ▼.  Htwer^  8 
Ves.  200;  BatUnhee  v.  FmringUmy  1  Swanst  113;  HoUoteey  v.  MOlardy  1  Had. 
419.  Thjs  general  rule  must,  however,  be  qualified,  so  as  to  exclude  cases  of 
jxwitive  fraud :  it  is  not  necessary  that  a  man  should  be  actuallv  indebted  at  the 
time  he  enters  into  a  voluntarv  settlement,  in  order  to  have  it  held  fraudulent;  if 
he  make  such  settlement  with  a  view  to  his  becoming  indebted,  or  en 
trade,  at  a  future  time,  it  is  equally  a  fraud,  and  ought  to  be  set  aside. 
V.  ^Mdotcnj  2  Atk.  480;  HminboUiam y.  Haimt,  19  Ves.  92. 

8.  The  statute  55  Geo.  TIL  c.  192,  has  made  dispositions  of  copyhold  estates  by 
will  effectual,  (provided  the  disposition  be  good  in  all  other  respect3,)altlioagh  do 
previous  surrender  to  the  uses  of  the  will  may  have  been  made.  The  act  pro- 
vides, that  this  indulgence  shall  not  operate  in  fraud  of  the  lord  of  the  manor,  or 
df  the  crown ;  but,  thett  the  devisee  shaU  only  be  admitted  on  payment  of  all  each 
stamp  duties,  fees,  and  sums  of  money,  as  would  have  been  payable  on  a  flURen- 
der  to  tiie  use  of  tiie  wilL 

9.  Trustees  for  payment  of  debts  need  not  wait  fost  a  decree  of  a  Cooit  of 
Equity  for  raisins  the  money,  but,  without  that,  may  fairly  raise  it  by  sale  or 
mortgage  of  the  devised  lands ;  (uidess  where  it  is  directed  to  be  raised  by  a  per^ 
ception  of  annual  rents  and  profits,  Lingard  v.  Emi  of  Derty^  1  Brown,  311 ;) 
and  the  Court  of  Chanceiy,  if  the  matter  be  afterwards  brought  before  it,  will 
support  the  transaction.    Eari  of  Baih  v.  Earl  of  Bratfordy  2  ves.  Sen.  590. 

10.  To  a  creditor^  bill  under  the  statute  of  fraudulent  devises,  tiie  heir  at  law 
of  the  testator  (if  he  can  be  discovered,  Gmder  v.  Wadt^  1  P.  Wms.  100)  u  t 
necessary  party;  Warrtn  v.  SUwdl,  2  Atk.  125 ;  but  the  cause  will  not  be  stayed 
on  account  of  the  infancy  of  such  heir,  for  the  pond  never  demurs  except  where 
the  estate  c<Hnes  to  the  neir  by  descent  Beaumont  v.  7%orp,  1  Ves.  Sen.  28. 
And  it  flJiould  seem,  that,  not  only  where  the  descent  is  brdcen  by  a  devise,  but 
also,  where  the  estate  is  merely  charged  with  payment  of  debts,  process  will  is- 
sue against  the  infant  heir,  as  if  he  were  of  full  age,  and  a  receiver  may  be  i^ 
pointed,  in  order  to  prevent  a  failure  of  justice.  JLee  v.  TSumbuUj  2  P.  Wms.  409. 
In  such  cases,  however,  there  must  be  a  decree  rUri  tattmi,  in  the  first  instance, 
with  leave  for  the  infant  to  put  in  a  new  answer,  and  make  a  better  defence,  if  he 
can,  on  coming  of  age ;  {AunJUdne  v.  Guiiie,  1  P.  Wms.  503;  Abvier  v.  LaAf 
jEfinghamyU  P.  Wms.  408 ;)  or  previously  thereto;  Bennett  v.  J!>e,  2  Atk.  531; 
Smoft  V.  CarroUf  1  Ball  &  Bea.  553;  for  a  decree  against  an  inftnt  defendant, 
relating  to  his  inheritance,  is  never  made  absolute  tiU  six  months  after  he  has  at- 
tained his  full  age. 


nSSL]  JSMNINOS  V.  PKABCE.  *44T 

JENNINGS  V.  PEARCE. 
[1792,  March  12.] 

After  plea  set  down,  order  obtained  of  coarse  by  Plaintiff  to  amend  the  bill,  and 

served  on  Defendant:  (a)  Plaintiff  not  appearing,  when  the  plea  came  on  to  be 

argued,  it  was  allowed  of  course  with  costs. 
Amended  bill  is  out  of  Court  by  allowance  of  plea  posterior  to  the  date  of  the 

bill,  otherwise  if  prior,  [p.  448Jy 
Motion  of  coune  alter  plea  or  demurrer  to  amend  the  bill  on  twenty  shiUings 

costs  must  state,  that  the  plea  or  demuner  is  not  set  down,  [p.  448.] 

Afteb  a  plea  had  been  set  down  for  argument  the  Plaintiff  upon 
motion  of  course  obtained  an  order  to  amend.  When  the  plea 
came  on  to  be  argued,  Mr.  Alexander  for  the  Defendant  said,  that 
as  the  Plaintiff  declined  to  aigue  it,  he  had  only  to  pray,  that  it 
might  be  allowed  with  costs. 

Mr.  HoUUty  for  the  Plaintiff,  stated  the  fact,  that  the  order  to 
amend  was  obtained  and  served  upon  the  Defendant;  and  con- 
tended, that  the  Plaintiff  was  entitled  to  amend  on  payment  of  20 
shillings  costs  only. 

Lord  Chancelix>r  [Thurlow],  aAed  Mr.  Mitford  as  to  the 
practice  (b)  in  case  of  a  plea  or  demurrer  set  down,  where  the 
Court  has  made  an  order  to  amend,  whether  that  will  dispose  of  the 
plea  or  demurrer. 

Mr.  Mitford.  When  a  plea  or  demurrer  is  put  in,  and  the 
Plaintiff  will  amend,  upon  allegation  that  it  is  not  set  down  to  be 
argued,  he  prays  to  amend  upon  payment  of  20  shillings  costs :  but 
if  it  is  set  down,  he  cannot  without  full  costs.  So  upon  submission 
to  exceptions,  after  an  answer  is  referred,  the  same  costs  are  paid, 
as  if  the  exceptions  were  allowed. 

Lord  Chancellor.  The  question  is,  whether  the  circumstance, 
that  the  Court  has  granted  an  order  to  amend,  does  without  more 
strike  off  the  plea.  The  consequence  is,  that  the  order  was  ob- 
tained either  on  a  right  or  wrong  suggestion ;  and  then  the  question 
is,  whether  the  suggestion,  that  the  Defendant  has  not  answered,  is 

(a)  An  amendment  of  a  bill  afler  replication  is  not  a  matter  of  courae.  An 
application  to  the  Court,  npon  notice  to  the  opposite  party,  for  leave  to  withdraw 
the  replication  and  amend  the  bill,  ia  necessary.  See  1  Barb.  Ch.  Pr.  2152, 213 ; 
Thorn  y.  Gtrmand^  4  Johns,  ch.  963;  Brown  v.  BidcdU,  2  JohiM.  ch.  425. 

f6)  This  was  a  just  tribute  to  his  peculiar  skiU  and  Imowledge  in  the  business 
of  Equity.  His  Treatise  on  the  PUadintn  in  Swis  in  the  Court  of  Chancery  by 
English  BiU  was  first  published  in  17^  and  soon  became  a  juridical  classic. 
**ToTio  authority,  living  or  dead,"  said  Sir  Thomas  Plumer,  the  Master  of  tlie 
Rolls  at  a  later  day,  "could  reference  be  had  with  more  propriety  for  correct  in- 
formation respecting  the  principles  by  which  Courts  of  Equity  are  governed,  than 
to  one  whose  knowledge  and  expenence  enabled  him  fifty  years  ago  to  reduce 
the  whole  subject  to  a  system  witn  such  universally  acknowledged  learning,  accu- 
racy, and  discrimination,  as  has  been  ever  since  received  by  the  whole  profes- 
sion as  an  authoritative  standard  and  guide.  Vwenti  tibi  prasentes  la^gimvr  ho- 
nores"  Cholmonddey  v.  Clinton,  2  Jac.  &  W.  151.  See  also  Lloyd  v.  Johnes, 
9  Yes.  54 ;  per  Lord  Eldon,  1  MoUoy,  154 ;  per  Lord  Chancellor  Hart,  12  Amer. 
Jurist,  54.    See,  oitfe,  p.  21,  note  (a)  to  Lomjperi  v.  Lampert 
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a  true  suggestion,  when  he  has  pleaded.  Does  that  liberty  to 
amend  dispose  of  the  plea  in  any  way,  and  leave  the  costs  upon 
the  Defendant,  or  is  he  at  liberty  notwithstanding  that  to  go  on 
and  argue  the  plea  and  get  the  costs  ?  If  not,  I  should  advise 
him  to  set  aside  that  order  for  irregularity ;  and  I  would  make 
the  party,  who  had  been  guilty  of  the  irregularity,  pay  the  costs 
of  ail,  that  had  been  done,  as  well  as  of  the  motion.  I  have 
nothing  before  me  but  the  plea;  therefore  I  think,  the  proper 
order  for  me  to  make  is  to  allow  the  plea  with  the  common  costs. 
But  if  upon  looking  into  the  practice  it  turns  out  to  be  the  rule, 
that  the  order  obtained  to  amend  does  strike  the  plea  off  the  record, 
it  must  be  so ;  but  I  have  great  doubts  about  that.  If  the  date  of 
the  order  to  amend  the  bill  appears  upon  the  record,  and  the  plea 
is  allowed  to  this  time,  I  think,  the  amended  bill,  is  struck  out  of 
Court  by  allowing  the  plea,  supposing  the  plea  to  stand ;  for  the 
amended  bill  will  be  prior  to  the  allowance  of  the  plea ;  and  then 
will  not  the  posterior  allowance  of  the  plea  apply  to  it  ?  It  would 
be  otherwise,  if  the  date  of  filing  the  amended  bill  was  posterior  to 
the  plea,  for  then  the  plea  upon  the  record  would  not  apply  to  it 
The  terms  of  the  motion  of  course  after  plea  or  demurrer  put  in 
for  amending  on  payment  of  20  shillings  costs  are  upon  stating, 
that  the  plea  or  demurrer  is  not  set  down  (1).  But  let  the  practice 
be  inquired  into ;  for  one  way  or  other  the  Plaintiff  shall  certainly 
pay  all  the  costs.  There  is  an  irregularity  somewhere ;  and  wher- 
ever it  is,  the  costs  shall  fall. 

Mr.  Hollist  then  acknowledged,  that  he  did  not  appear  for  the 
Plaintiff;  but  only  stated  the  facts  as  within  his  own  knowledge. 

Lord  Chancellor.  If  the  plaintiff  does  not  appear,  the  order 
for  allowing  the  plea  is  of  course ;  and  he  may  dispose  of  it  as  he 


The  plea  was  allowed  (2).     

1.  More  than  the  common  costs  are  given  when  a  demnrrer  is  not  sabmitted  to 
till  after  it  has  been  set  down  for  argoment    Anonynwus  Oue,  9  Ves.  S21. 

2.  It  is  stated  in  the  principal  case,  that  after  a  plea  had  been  set  down  for 
ar^fument,  the  plaintiff,  upon  a  motion  of  course,  obtained  an  order  to  amend:  but 
this  would  be  madmissible  in  more  modem  piuctice.  It  was  settled  in  CaHion  v. 
UEstrangt^  1  Turn.  24,  that  after  plea  pleaded,  and  replication  filed,  even  ai- 
thoush  the  plea  has  not  been  set  down  to  be  argued,  it  is  not  a  motion  of  coune 
to  a£  leave  to  withdraw  the  replication, 'and  to  amend  the  bilL  The  principal 
case,  it  is  true,  did,  upon  the  occasion  cited,  escape  the  research  then  made  for 
precedents ;  but  the  reasoning  upon  which  the  determination  in  Caridon  v.  L'J5f- 
trange  was  founded,  seems  unanswerable ;  as,  if  the  Court  does  not  interpose  to 
regulate  the  record  in  such  a  case,  there  will  be  an  amended  bill,  with  a  plea  re- 
maining to  the  whole  of  the  original  bilL  The  same  argument  does  not  apply 
when  the  defence  has  been  made  by  answer,  and  the  object  of  withdrawing  t^ 
replication  is,  not  to  amend,  but  to  have  the  cause  heard  on  bill  and  answer;  in 
such  a  case,  it  was  held  in  CoufdeU  v.  TaOock,  3  V.  &  R  19,  the  replication  may 
be  withdrawn  b^  motion  of  course,  on  payment  of  twenty  shUlings  costs ;  but  if  a 
aybpana  to  rejom  has  been  served  the  plaintiff  will  not  be  permitted  to  amend 


a 


1)  Venum  v.  Cue,  I  Dick.  358. 

^)  Hinde's  Chan.  Prac.  225;  1  Harr.  Chan.  Prac.  271. 
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his  bill,  unleas  on  special  application;  ffngkt  v.  Howard,  6  Mad.  106;  and  the 
Court  of  Exchequer  is  still  more  strict  as  to  granting  this  indulgence  to  a  plain- 
tiff.   Markham  v.  SmUk,  9  Price,  163. 

3.  The  Bill  now  (1827)  before  Parliament  for  the^fegolation  of  the  practice  of 
the  Court  of  Chancery,  pit^Mses  that,  after  a  replication  has  been  filed,  the  plain- 
tiff shall  not  be  at  liberty  to  withdraw  the  same  and  amend  his  bill,  except  upon 
motion,  of  which  notice  shall  be  given,  stating  the  matter  of  the  proposed  amend- 
ment; and  even  before  replication,  if  the  plaintiff's  bill  has  been  once  amended, 
it  is  proposed  that  he  shall  have  no  farther  leave  to  amend,  (except  in  cases  of 
mere  formal  amendment,)  unless  the  Court  shall  be  satisfied,  by  affidavit,  that  the 
draft  of  the  proposed  amendments  has  been  settled,  approved,  and  signed  by  coun- 
sel, and  that  such  amendments  are  not  intended  to  oe  made  for  the  purpose  of 
delay  or  vexation,  but  because  the  same  are  considered  to  be  material  to  tne  case 
of  the  idaintiff ;  such  affidavit  to  be  made  by  his  solicitor,  and  also  by  the  plain- 
tiff hiinsel^  unless  he  be  abroad. 


CRESSET  V.  MITTON.  [*449J 

[1792,  March  12. ...  S.  C.  3  Bao.  C.  C.  481.] 

Demurrer  allowed  to  bill  to  perpetuate  testimony  to  a  ri^t  of  common  and  way, 
because  charfired  so  generally,  that  Defendant  could  not  know  the  point  to  be 
examined  to.  (is) 

The  biU  was  to  perpetuate  the  testimony  of  witnesses  to  a  right 
of  common  and  of  way.  The  Plaintiffs  claimed  as  lessees  of  a 
manor  under  the  Bishop  of  Winchester ;  and  the  biU  charged,  that 
the  <^  tenants,  owners,  and  occupiers  of  the  said  lands,  messuages, 
tenements,  and  herecUtaments  in  right  thereof  or  otherwise,  have 
had  from  the  time,  whereof  the  memory  of  man  is  not  to  the  con- 
trary, have  and  of  right  ought  to  have  common  of  pasture  for  their 
horses,  sheep,  and  other  cattle,  in  a  certain  waste  called  Brown  Clee 
Hill,  &c."  There  was  a  similar  charge  of  a  right  of  way  described 
for  themselves,  their  horses,  sheep,  and  other  cattle,  to  and  from  the 
same  over  certain  inclosed  lands  belonging  to  the  Defendant.  The 
bill  also  chaiged,  that  the  Plaintiffs  were  in  quiet  possession ;  but 
that  the  Defendant  threatened  them  with  actions,  when  their  wit- 
nesses should  be  dead.  There  was  a  demurrer  to  the  whole  biU  for 
four  causes :  first,  that  the  Plaintiffs  had  no  equity ;  secondly,  that 
no  legal  right  of  common  was  stated  in  any  one :  thirdly,  that  sev- 
eral Plaintiffs  having  distinct  rights  were  joined  in  the  same  bill ; 
fourthly,  that  it  was  not  stated  as  to  what  messuages  in  particular, 
the  rights  of  common  and  of  way  were  claimed. 

Mr.  Lloydy  for  the  Plaintiffs.  As  to  the  first  cause  of  demurrer 
the  distinction  is  settled,  that  the  Court  will  not  permit  any  bill  for 
this  purpose  if  the  Plaintiffs  can  try  their  right  at  law :  but  where 
they  cannot,  they  have  no  other  course  than  by  bill.  That  point 
was  determined  in  the  Dulce  of  Dorset  v.  Serjeant  OirdUry  P.  C. 

(a)  See  Story,  £q.  Plead.  §  905. 
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531,  recognized  in  later  cases.  There  a  demurrer,  because  the 
Plaintiff  had  not  verified  his  title  at  law,  was  over-ruled  upon  that 
distinction.  That  has  drawn  the  line,  and  established  that  the  IhU 
is  proper,  where  no  action  can  be  brought,  and  the  person  threaten- 
ing will  not  take  the  proper  course  to  try  it  at  law.    These  parties 

are  in  quiet  possession,  and  are  only  threatened. 
[*450]         *Lord  Chancellob  [Thublow].    What  was  done  in 
the  case  of  Webley  v.  the  Duke  of  Butlandy  which  came 
before  Lord  Bathurst,  and  went  to  the  House  of  Lords  ? 

For  the  Plaintiffs.  That  was  a  bill  for  relief.  As  to  second 
cause,  the  Plaintiffs  have  shown  a  sufficient  right  to  enable  them  to 
examine  their  witnesses :  the  Mayor  of  York  v.  PiOcington,  1  Atk. 
282.  There  the  Plaintiffs  stated  only,  that  they  claimed  a  sole 
right  of  fishery.  There  are  several  rights  of  fishery ;  but  it  was  not 
thought  necessary,  to  state,  whether  it  was  a  separate  fishery,  a  free 
fishery,  or  common  of  fishery,  but  only  that  it  was  a  sole  right  of 
fishing.  It  is  not  necessary  to  state  it  with  the  strictness  of  special 
pleading. 

Lord  Chancellor.  Do  you  say  that  this  right  of  common  is 
appendant  or  appurtenant  to  the  premises  ?  ,  That,  I  suppose,  b 
what  is  intended  to  be  proved.  But  by  the  words  "  or  otherwise  " 
do  you  mean,  that  you  are  at  liberty  to  prove  any  right  ?  Special 
pleading  depends  upon  the  good  sense  of  the  ttung ;  and  so  does 
pleading  here ;  and  though  pleadings  in  this  Court  nm  into  a  great 
deal  of  unnecessary  verbiage^  yet  there  must  be  something  substan- 
tial :  the  party  must  claim  something.  Ought  not  the  Defendant  to 
know,  to  what  you  mean  to  point  your  commission?  He  may 
examine,  if  he  pleases,  and  cannot  without  that  If  you  want  to 
perpetuate  testimony  to  any  given  right,  it  is  cq)able  of  description. 
At  present  I  do  not  see,  what  there  is  to  prevent  you  from  going 
into  the  widest  examination,  that  can  be  imagined. 

Allow  the  demurrer  (I).        

1.  This  case  is  also  reported  in  3  Brown,  481. 

2.  In  a  much  earlier  case,  upon  a  bill  to  perpetuate  testimony  as  to  a  ri^t  of 
way,  Lord  Keeper  North  told  the  plaintiff^  tbat  if  he  had  not  laid  the  way  m  his 
bill,  exactly  per  d  tnm$y  as  he  ought  to  do  in  a  declaration  at  law,  a  demmrer  for 
uncertainty  would  be  allowed.    GtU  v.  Hmfwwrdy  1  Vera.  31^ 

3.  A  present  vested  interest,  though  the  actual  future  enioyment  may  be  de- 
pendent on  a  contingency  so  remote  as  to  make  it  of  little  value,  still  gives  a  right 
to  preserve  testimony ;  but,  a  mere  expectancy  is  no  interest  whatever  in  contem- 
plation of  law,  and  no  bill  to  perpetuate  testimony,  as  to  such  a  subject,  can  be 
maintained.  Lord  Dwrdtu  y.  FSthardingty  6  Ves.  260;  SadcoUk  v.  Mworik,  1 
Vem.  105. 

(1)  JDi^^  v.  iDii^  4  Madd.  1. 
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TEW  V.  EARL  OF  WINTERTON. 
FORSTER  «.  FORSTER. 

[1792,  March  15.] 

Interbst  of  aireais  of  annuity  in  W  of  dower  refused,  (tf) 

For  interest  of  arrears  of  annui^  in  bar  of  dower  some  inference  of  a  contract 

for  interest  upon  forbearance  is  necessary :  compassion,  poverty,  or  tliat  she 

borrowed  mone^,  not  sufficient  (h) 
Interest  given  against  trustees  ana  executoiB  keeping  money  in  their  hands  in 

breach  of  trust  (e) 

A  WIDOW  was  entitled  to  an  annuity,  secured  by  bond  in  bar  of 
dower.  The  condition  of  the  bond  was  to  convey  sufficient  freehold 
or  copyhold  estates,  in  trust  to  raise. and  pay  to  her  during  her  life, 
in  case  she  should  survive  her  husband,  a  clear  annuity  of  600Z.  in 
full'  satisfaction  and  bar  of  dower,  &c.  By  the  decree  the  arrears 
were  to  be  made  good  to  her  out  of  the  personal  estate ;  and  in  aid 
of  that  the  real  estate  was  charged ;  as  it  would  have  been  liable  to 
dower.  On  farther  directions  one  question  was,  whether  she  could 
have  interest  for  the  arrears ;  which,  having  accrued  due  for  several 
years,  amounted  to  near  7000/. 

Mr.  Mansfield  and  Mr.  Lloyd,  for  the  widow.  The  Court  will 
give  interest,  where  it  is,  as  the  books  call  it,  the  bread  of  a  wife  or 
child.     This  is  as  strong  a  case  as  any ;  for  it  is  her  sole  interest ; 

(a)  The  widow  has  been  held  entitled  to  interest  or  mesne  profits  up  to  the  time 
her  dower  is  assigned  her.  Chrdon  v.  Sevens,  2  Hill.  ch.  429.  To  interest,  if  a 
sum  of  money  is  assessed  in  lieu  of  dower.  Keiih  v.  Trapiary  1  BaL  £q.  64.  See 
also  Hazen  v.  Hiurber^  4  Johns.  Ch.  604.  Interest  was  allowed  upon  arrears  of 
an  annuity  given  by  will  to  a  wife  in  lieu  of  dower ;  the  Court  saying  ^  it  was  her 
bread,"  and,  therefore,  proper.    Irhy  v.  M^Rea,  4  Dessaus.  ch.  422. 

(h)  See  ante  p.  63,  note,  and  the  references  to  American  authorities. 

(c)  See  2  Wuliams,  Executors,  1309-14.  An  administrator  cannot  be  charged 
with  interest  on  the  sum  allowed  him  for  commissions,  although  that  allowance  be 
not  made  until  the  settlement  of  the  administration  account  CaUaghan  v.  HfdLy 
1  Serg.  &  R.  241.  See  also,  Skmfis  .^ned,  2  Penn.  419.  It  is  the  duty  of 
trustees  and  guardians  to  keep  the  money  oelonginff  to  the  trust  estate  properly 
invested.  DeptysUr  v.  CZorJbon,  2  Wendell,  77.  If  they  neglect  to  make  invest- 
ments, they  have  been  held  chargeable  with  the  interest  of  the  unemployed  funds, 
commencing  six  months  afler  the  receipt  of  the  moneys.  lb.  See  also,  Jenmaon 
V.  Hapgooi  10  Pick.  77;  Mylt  v.  Jtfovie,  2  Russ.  M.  710:  Dar^  v.  Martyn^ 
Dexter  v.  .Arnold,  3  Mason,  fm,  I  Beav.  525 ;  Martjoyy.  LaMrook,  2  B.  Munroe, 
261;  PHdev.iboA»,  2  Beav.  430;  January  y.  Pitynts, 2  B.  Mxmroe,  406.  Ithas 
been  said  that* where  trustees  refuse  to  account,  the  Court  will  adopt  the  most 
rigid  rule  for  calculating  interest  Mfers  v.  Msers,  2  M'Cord,  Ch.  266.  But 
interest  will  not  be  allowed  against  a  trustee,  holding  a  fund  when  he  had  made 
no  interest,  if  there  be  no  laches  or  neglect  or  use  of  Sie  money  on  his  part  Cos- 
set V.  Venum,  5  Mason,  332.  The  general  rule  is,  that,  if  a  trustee  has  made  inter- 
est upon  the  funds,  or  oug^ht  to  have  invested  them,  so  as  to  yield  interest,  he 
shall  be  chargeable  with  mterest  2  Stoiy,  £q.  Juris.  §  1277:  Dunseomb  v. 
Dunscomb,  1  Johns.  Ch.  508 ;  Manning  v.  Manning,  id.  527 ;  Schieffetin  v.  Stewart, 
]  Johns.  Ch.  620.  And  Equity  will  even  direct  annual  or  other  rests  to  be  made ; 
the  effect  of  which  will  be  to  give  the  eestm  que  trust  the  benefit  of  compound 
interest  2  Story,  £q.  Juris.  ^1277 ;  Evertson  v.  Tappen,  5  Johns.  Ch.  497 ;  Can- 
nedieut  v.  Jackson,  1  Johns.  €h.  13. 
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and  she  was  really  a  purchaser  for  valuable  consideration,  the  hus- 
band upon  giving  this  bond  having  got  possession  of  all  her  fortune. 
Ferrers  v.  Ferrers,  For.  2;  Drapers^  Company  v.  Davis,  2  Atk. 
211 ;  NeiDman  v.  Aulingy  3  Atk.  579;  2  Ves.  661  ;  Batten  v. 
Eamky,  2  P.  WiU.  163. 

Solicitor  General,  [Sir  John  Scoii],  and  Mr.  MUford,  contra. 
The  cases,  mentioned  in  the  books  as  cases,  in  which  the  Court  would 
give  interest,  as  where  the  wife  borrows  money,  &c.  are  not  a  suffi- 
cient ground  for  it.  In  Lindsey  v. ,  before  the  Lords  Com- 
missioners in  1793' it  was  refused ;  though  it  was  a  very  hard  case ; 
in  which  Mr.  Beckford  by  means  of  his  large  fortune  held  her  out  a 
long  time. 

Lord  Chancellor  [Thurlow].  If  I  am  inclined  to  give  interest, 
I  must  look  into  those  cases  to  see,  what  I  can  say  to  the  suitors  of 
the  Court  and  to  the  world  as  a  ground  for  doing  it.  I  have  formerly 
thought  of  those  cases ;  and  it  appeared  to  me,  that  the  Court  never 
regularly  proceeded  upon  an  allowance  of  interest,  except  where 
some  transaction  or  conversation  passed  between  the  parties,  from 
which  a  species  of  contract,  that  there  should  be  interest  upon  the 
forbearance,  could  be  inferred  (1).  Poverty,  compassion,  &c.  have 
been  the  reasons,  which  have  influenced  the  Court,  according  to  the 

printed  cases;  which  are  so  indistinct,  that  I  cannot 
[*452]     decided  upon  those  *  principles.     I  should  be  very  sorry 

to  give,  as  my  reason  for  doing  it,  that  she  was  in  distress, 
or  had  borrowed  money,  &c.  But  I  think,  I  cannot  now  enter  into 
this  point,  after  the  Court  has  determined,  that  she  should  have  this 
made  up  to  her  by  computing  the  arrears  and  paying  them  from  the 
personal  estate,  and  has  charged  the  real  estate  in  aid  of  that  by  a 
very  subtle  equity,  because  if  she  had  not  made  a  contract  of  for- 
bearance of  dower,  the  entailed  estate  would  have  been  liable  to  her 
dower.  The  cases,  where  the  Court  has  given  interest,  are,  where 
trustees  or  executors  are  bound  by  their  duty  and  trust  to  make 
payments  regularly,  and  have  kept  money  in  their  hands.  There  the 
Court  has  upon  farther  directions  given  interest  (2). 

1.  This  case  is  also  reported  (and  at  considerably  gpreater  length)  in  3  Brown, 
489. 

2.  Though,  in  the  principal  case,  Lord  Thurlow  thought  he  could  not  make 

(1)  It  has  been  since  determined,  that  a  note  payable  on  demand,  or  on  a  day 
certain,  will  in  equity  cany  interest  from  the  day  or  demand ;  as  it  is  given  in 
damages  at  law :  post,  Parker  v.  Hutchinson,  vol.  iii.  133 ;  Vjoton  v.  Lord  Fhrtn, 
V.  BOl;  Lowndes  v.  Coding  xvii.  27.  Not  in  bankruptcy,  Exjomit  Koth,  1  Ves. 
&  Bea.  342,  see  the  notes :  but  by  stat  6  Gea  IV.  c.  16.  s.  57,  interest  may  be 
proved  in  bankruptcy  on  all  bills  and  notes. 

(2)  Post,  Crtvze  v.  Hunter,  vol.  ii.  157;  4  Bro.  C.  C.  157,  316;  (fDond  v. 
Broume,  1  Ball.  &.  Beat  262 ;  7!%e  ISng  v.  Mcdnwanng,  2  Price,  67.  Another 
point  in  this  case,  reported  by  Mr.  Browne,  was,  that  interest  cannot  be  computed 
beyond  tiie  penalty  of  a  bond.  See  post,  Sharpe  v.  Earl  of  Scarborough,  iii.  557; 
Machoorth  v.  Thomas,  v.  329;  vL  79,  92;  Clarke  v.  Seton,  iv.  411;  OoHb  v. 
Lord  Mins^don,  xvii.  106 ;  JUkinson  v.  JUkinson,  Moort  v.  M^Namara,  1  BalL  &• 
Beat  238,  309 ;  Kmght  v.  Mxdean,  3  Bro.  C.  C.  496 ;  Gibson  v.  Egerian,  1  DicL 
408 ;  and  post,  vol.  iv.  606,  for  another  point  decided  in  this  case. 
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any  decree  for  pajrment  of  interest  in  respect  of  the  aireeis,  of  a  iointure,  upon 
the  ground  that,  by  the  detention  of  such  arrearB  the  jointress  had  been  driven  to 
borrow  money  for  her  necessaiy  sappoit;  Lord  Hardwicke  appears  to  have  held, 
more  than  once,  that  this  circomstance  might  make  it  reasonable  to  give  interest 
Bidatdl  v.  Bnrdim,  2  Yes.  Sen.  662 ;  Stapldon  v.  ContM^,  1  Yes.  Sen.  42a 
As  a  general  rule,  however,  interest  cannot  be  claimed  upon  arrears  of  either 
dower  or  jointure;  Bigwd  v.  jBrereton,  1  Dick.  278;  but  there  are  numerous 
authorities,  Oiat,  under  special  circumstances,  interest  may  be  given  in  such  cases : 
Morgan  v.  Morgan^  2  IMck.  644 ;  The  Draptrt^  Company  v.  Dams,  2  Atk.  211 : 
for  interest  is  a  thing  pretty  much  in  the  discretion  of  the  Court,  (lAtUm  v.  lAtton^ 
1  P.  Wms.  543,)  although  that  discretion  is  never  exercised  arbitrarily,  but  is  reg- 
ulated by  the  merits  of  each  particular  case.  Morris  v.  DiUinghamj  2  Yes.  Sen. 
170. 

3.  It  is'the  first  duty  of  all  accounting  parties,  (and,  in  this  respect,  executors, 
administratoTB,  and  guardians,  as  weU  as  all  other  persons  holding  offices  of  trust, 
stand  in  the  same  situations ;)  to  be  constantly  ready  with  their  accounts :  and  if 
a  delay  in  the  just  distribution  of  the  proper^  arise,  from  the  neglect  or  fraud  of 
those  whose  duty  it  was  to  have  the  accounts  forthcoming,  that  is  a  clear  ground 
upon  which  a  Court  of  Equity  will  act;  the  defiiulters  wiU  be  charged  with  inter- 
est upon  what  they  have  detained  from  the  parties  entitled  thereto ;  and  also  be 
made  to  pay  all  cost  of  proceedings  rendered  necessary  by  their  misconduct 
Pearce  v.  Grten^  1  Jac.  &  Walk.  140 ;  Drteman  v.  Fariie,  3  Meriv.  43.  For,  when 
an  executor,  instead  of  applying  the  money  to  the  uses  of  the  will,  or  bringing  it 
into  Court,  retains  his  testator's  assets  in  his  own  hands,  after  all  the  purposes 
which  would  aflford  a  reasonable  ground  for  the  detention  are  satisfied:  it  will  be 
presumed,  that  he  keeps  the  money  in  order  to  employ  it  for  his  own  advantage ; 
and  he  will  not  only  be  charged  with  interest,  (Dawaon  v.  Mtmey^  1  Ball  &  Bea. 
231,)  but,  although  it  is  a  general  rule,  that  an  executor  is  entitled  to  costs, 

!HaU  V.  HalUti,  1  Cox,  141,)  yet,  in  case  of  misconduct,  they  may  be  refused ; 
JVetnton  v.  Bennetj  1  Brown,  362^  or  the  executors  may  even  be  mrected  to  pay 
costs ;  Hide  v.  HamoodL,  2  Atk.  126 ;  and  see,  anJUy  note  3  to  Momey  General  v. 
The  C%  of  Landimy  1  Y.  243 ;  as  also  the  note  to  Swrs  v.  Hind,  1  V.  294 

4.  When  a  testator's  will  diiects  his  property  to  be  accumulated,  his  executor, 
by  accepting  that  office,  is  bound  to  pursue  those  directions,  if  they  do  not  ex- 
ceed the  limits  prescribed  by  law.  If  he  omit  laying  out  the  money  where  it  will 
be  productive,  whenever  there  are  competent  sums  to  be  invested,  he  cannot  com- 
plam  though  he  should  be  charged  with  interest  according  to  the  most  rigid  rule. 
Raphad  v.  Bodim,  14  Yes.  592.  A  fortiorij  when  an  executor  has  drawn  sums 
out  of  a  situation  in  which  they  were  producing  interest,  he  must  at  least,  account 
for  that  interest  S.  C.  ib.  p.  411.  And  though  a  Court  of  Equity  will  not  be 
disposed  to  weigh  in  golden  scales  the  conduct  of  an  executor,  even  under  an  ex- 
press trust  to  accumuuUe,  if  he  appear,  upon  the  whole,  to  have  honestly  endeav- 
ored to  execute  the  trust ;  stUl,  if^  ne  have  not  shown  any  disposition  to  improve 
the  money,  he  will  be  considered,  as  to  the  principal,  to  have  lent  that  to  himself, 
upon  the  same  terms  on  which  he  could  have  lent  it  to  others ;  and,  as  to  the  in- 
terest, annual  rests  may  be  directed,  to  charge  him  with  compound  interest ;  or 
even  half  v^arlv  rests,  which  will  have  the  effect  of  giving  more  than  compound 
interest;  though  extreme  cases  alone  will  call  for  this  latter  degree  of  severity. 
S.  C.  11  Yes.  107,  111 ;  TMa  v.  Carpenlery  1  Mad.  300;  Dorrtford  v.  Domford, 
12  Yes.  127.  And  it  would  be  too  strict,  to  hold,  that  an  executor  who  has  brought 
in  his  account,  fiurly  making  a  claim  which  appeais  to  him,  and  perhaps  to  the 
Court  also^  to  be  just,  but  of  which'  he  cannot,  according  to  technical  rules  of 
evidence,  avail  hiinself,  should  be  in  the  same  situation  as  if  he  had  been  guilty 
of  fraud  or  neg^ligence,  in  the  execution  of  his  trust  Although  the  Court,  Uiere- 
fore,  ma^r  feel  it^lf  bound  to  disallow  his  claim,  and  to  order  the  money  to  be 
paid  in,  mterest  will  not  be  given  upon  a  sum  retained  under  such  an  honest  mis- 
apprehension of  legal  right  Bruere  v.  Pemberionj  12  Yes.  391.  The  rate  of  in- 
terest with  which  executors  will  be  charged,  upon  balances  unnecessarily  kept 
in  their  hands,  is  usually  4  per  cent :  Hall  v.  HaUettj  1  Cox,  138 :  but,  where  there 
has  been  ^oss  breach  of  trust  5  per  cent  will  be  charged :  Bates  v.  ScaleSj  12  Yes. 
402 :  for,  if  a  lower  rate  were  fixed,  this  would  be  an  inducement  to  executors 
who  were  in  trade  to  make  use  of  their  testator's  property.    HeathcoU  v.  Hulmey 


452*  THOMAS  V.  DAWKIM.  [1792. 

1  Jac.  ds  Walk.  135;  Roche  r.  Hart,  II  Yea.  61}  Brown  v.  Smmme,VCM.iL 
Younge,  484 ;  SuUon  v.  Sharpej  1  Ruas.  15L  And  if  it  appear,  that  more  than  5 
per  cent  has  been  made  of  the  money,  they  must  account  for  that  ftrtfaer  aoiiL 
Pocodi  y.  RedingUmy  5  Yes.  799;  Pubf  v.  Staee^  4  Yea.  622.  And  see  note  to 
WWdnmm  v.  Skjfard,  1  Yes.  32.  A  difference,  however,  will  be  made  between 
cases  of  negligence  and  cases  of  misfeasance,  in  fixing  the  rate  of  interest  with 


which  ezecuU»s  should  be  chaiged,  in  respect  of  any  balances  retained  in  their 
hands.  Tebba  v.  Carpeniar,  1  Mad.  307;  Tnvu t.  Towmndj  1  Cox,  53L  See  1 
Hovenden  on  Frauds,  431 — 438;  whence  the  preceding  notes  3,  and  4,  have 
been  principally  extracted. 


THOMAS  V.  DAWKIN. 

[1792,  Aprii.  20. ...  &  C.  3  Bro.  C.  C.  50a] 

APP0I9TMENT  of  receiver  is  in  the  discretion  of  the  Master,  who  need  not  state 

his  reasons,  (a) 
To  support  an  exception  there  must  be  a  substantial  objection. 

An  exception  was  taken  to  a  Report,  appointing  a  receiver,  for 
that  the  Master  had  appointed  A.,  when  he  ought  to  have  appointed  B. 

Lord  Chancellor  [Thublow]  doubted,  whether  a  Report,  which 
does  not  require  confinnation,  can  be  excepted  to. 

Mr.  Lloyd,  (or  the  exception,  cited  Creuze  v.  HutUerj  2  Bro.  C. 
C.  253,  2  Dick.  687,  as  an  authority  for  that. 

Mr.  Mitfardy  for  the  Report.  The  appointment  of  a  proper  person 
is  left  to  the  discretion  of  the  Master;  and  the  rule  whidi  was 
recognized  in  Creuze  v.  Hunter ,  is,  that  some  substantial  objectton  to 
his  appointment  must  be  made  out. 

Lord  Chancellor.  I  agree  entirely  in  that  principle.  There 
must  be  some  substantial  objection  to  induce  the  Court  to 
[*453]  overturn  the  appointment  *of  the  Master.  Both  these 
gentlemen  are  as  to  character,  6lc.  perfectly  equal.  The 
report  is  properly  short  It  would  not  have  been  right  in  the  Master 
to  have  stated  all  the  detail  of  the  reasons,  which  induced  him  to 
make  this  appointment.  Questions  are  not  to  be  brought  before  the 
Court  in  this  way,  merely  to  try  which  way  the  stick  will  fall,  and 
for  the  chance  that  another  Judge  may  by  accident  be  of  another 
opinion.  Every  report  may  be  objected  to  in  the  same  way. 
Therefore  over-rule  the  exception.  I  do  not  like  Exceptions  to 
these  Reports  (1).  

1.  This  case  is  also  reported  in  3  Brown,  508. 

2.  The  judgment  of  the  Master,  in  the  selection  of  a  receiver,  is  never  distoib- 
ed  except  upon  very  special  grounds ;  Tharpt  v.  Huvrfty  12  Yes.  320;  Bowerv- 

(a)  The  Court  will  not  disturb  the  mastei's  decision  merely  because  it  may 
think  he  might  have  made  a  better  selection  among  the  several  candidates.  Mat- 
ter of  the,  iSgU  hvn  Workty  8  Paige,  885 ;  SL  C.  3  Edw.  385.  Nor  unless  the 
person  selected  is  legally  disqualified,  or  hu  situation  is  such  as  to  induce  a  belief 
that  the  interests  of  the  parties  wiU  not  be  properly  attended  to  by  him,  ibid ;  1 
Barb.  Ch.  Pr.  GG6, 667.  Sec  also,  VerpUindi  v.  Comim,  1  Johns.  Ch.  57 :  AUoma 
General  v.  Bank  of  Columbia,  1  Pai^,511 ;  Lemuust  v.  BeO,  2  Jac.  &  W.  43a 

(1)  Poriy  Garland  v.  GariandyV^,  ii.  137;  Bowenbank  v.  ColasKtoh  Anon: 
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hank  r  CoUmeauy  3  Ve&  165;  Crtuu  v.  The  BMop  of  London^  2  Brown,  356; 
but  Btill,  that  selection  is  not  absolutely  conclusive ;  frynne  v.  Lord  Muborough^ 
15  Yes.  284 ;  Hughts  v.  WiUiamay  6  Yes.  459.  The  appointment  of  a  trustee  to 
act  as  receiver  alM,  is  an  extremely  rare  case ;  and  is  never  the  course,  except  he 
will  act  without  a  saJaiy ;  unless  no  one  else  can  be  procured  who  is  equally  well 

able  to  manage  the  estate,    ^dus  v.  HdtUngs^  11  Yes^  364 ; v.  JoUandy  8 

Yes.  72;  Anon.  3  Yes.  516;  SuUon  v.  Jonet,  15  Yes.  588.  And,  as  it  is  the  duty 
of  the  next  friend  of  an  in&nt  suitor  to  watch  the  accounts  and  conduct  of  the 
receiver  of  the  infant's  estate,  the  two  characters  are,  obviously,  incompatible ; 
Stone  V.  Wiahart,  2  Mad.  64 ;  nor  should  they  be  held  by  father  and  son;  Ttndar 
V.  Ofcftom,  Jacob's  Rep.  529.  Neither  a  Master  in  Chanceiy,  (Ex  parte  Fletcher, 
6  Yes.  427,)  who  may  influence  the  passing  the  accounts  of  a  lunatic's  estate ; 
nor  a  person  who  acts  as  solicitor  under  a  conmiission  of  lunacv,  {Ex  parte  Pindce, 
2  Menv,  452,)  and  whose  duty,  therefore,  it  may  be  to  watch  the  accounts,  can  be 
appointed  receiver  of  the  estate.  Upon  analogous  jmnciple,  as  a  receiver  is  to 
account  to,  and  be  superintended  by,  the  Master  to  whom  a  cause  is  referred, 
policy  and  justice  require  the^r  should  be  unconnected ;  and  that  the  receiver 
should  be  proposed  by  the  parties  interested,  not  nominated  by  the  Master,  unless 
the  proper  parties  neglect,  for  an  unreasonable  time,  to  propose  any  one  for  that 
office.  Attorney  (jentral  v.  Datf,  2  Mad.  256.  Members  of  parliament  are  not 
absolutely  disqualified  frt>m  BcXme  as  receivers ;  but  as  the  process  against  them, 
in  case  of  default,  is  more  difficult  than  agfUBSt  others,  they  are  not  so  eligible  as 
men  of  equal  substance  who  are  not  in  parliament  Attorney  Genend  v.  Gee,  2 
Y.  &.  B.  208.  And,  as  a  barrister  in  practice  cannot  be  expected  to  give  personal 
attention  to  the  estate,  he  is  not  well  fitted  for  the  office  of  receiver;  frynne  v. 
Lord  ^ewboroughy  15  Yes.  284 ;  though  the  objection  to  a  barrister's  holding  that 
situation  is  not  so  strong  as  in  the  case  of  a  solicitor  employed  in  the  cause, 
whose  appointment  to  the  office  of  receiver  would  enable  him,  in  a  great  meas- 
ure, to  control  his  own  accounts.    Garland  v.  GaarUmd^  2  Yes.  Jun.  138. 


ANONYMOUS. 

[1792,  Aprul  25.] 

BiDDiNes  are  opened  for  benefit  of  the  suitor  and  estate,  not  of  the  purehaser;  as 
where  he  was  too  late,  and  the  overbidding  is  small,  (a) 

Motion  to  open  a  bidding  of  5020/.  upon  the  ground  of  mistake 
as  to  the  time  of  sale,  and  an  overbidding  of  150Z. 

Lord  Chancellor  [Thurlow]  refused  it ;  saying  he  would  not 

WUkms  V.  WUliamSy  iiL  164,  515,  588;  Thorpe  v.  Thorpe,  xiL  317;  Wynne  v. 
Iionj Mtr&oroi^A,  xv.  283;  Attornejf  General  v.  Day,2NLtAL  24a  It  is  there 
stated,  253,  that  the  circumstance  of  the  receiver  being  proposed  by  the  party 
appears  in  this  report;  not  accordine^  to  the  fact, in  Mr.  Browne's.  A  Peer  can- 
not be  a  receiver:  Attonuy  General y.  Gee,  2  Ves.  &  Bea.  208:  nor  the  next 
friend  of  an  infant  PlaintifiT:  nor  the  Receiver  General  of  a  county:  ^one  v. 
mthari,  2  Madd.  64, 254. 

(a)  In  England,  the  biddings  are  opened  for  slight  cause ;  the  real  advance  of 
price  seems  to  be  often  sufficient  Leproy  v.  Leproy,  2  Russ.  606 ;  Pearson  v. 
CoUeU,  13  Price,  213;  S.  C.  BTCle.  82;  Garstone  v.  Edwards,  1  Siirj.&  Stu.  20; 
BrwMdd  v.  BradUe,  ib.  23;  Price  v.  Pritse,  ib.  386 ;  TyndaU  v.  JVarre,  Jac.  525. 
In  Ireland,  the  Court  will  open  the  biddings  when  it  is  for  the  benefit  of  the  estate 
to  do  so.  Dighy  v.  Browne,  1  Irish  Eq.  377 ;  Maynt  v.  Macartney,  2  Irish  Eq. 
324;  aCannor  v.  Ruharde,  Sausse  &  S.  246:  Leland  v.  Griffith,  2  MolL  510; 
Aubr^  V.  Denny,  2  Moll.  508.    The  English  practice  in  opening  biddings,  is  not 
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open  it  for  a  less  overbidding  than  500/.  and  that  the  circumstance, 
that  the  bidder  was  too  late,  is  no  ground  at  all ;  for  the  Court  gives 
its  assistance  to  open  biddings  for  the  benefit  of  the  suitor  and  the 
estate,  not  of  the  purchaser  (1). 

It  would  be  most  injurious  to  suitors,  if,  after  a  sale  before  a  Master,  and  a 
report  confirmed,  the  biddings  could  be  opened  upon  slight  grounds ;  though  this 
may  be  proper  in  cases  where  there  has  been  any  misconduct  on  the  part  of  the 
.  individual  claiming  the  benefit  of  that  confirmation.  Gower  v.  Gower^  2  Eden, 
355;  Monce  v.  B^hop  of  Jharham,  11  Yes.  57;  ThomkUl  v.  ThomkOly  2  Jac  & 
Walk.  349.  If  the  purchasei's  conduct  has  been  fair,  the  biddings  will  not  be 
opened  upon  circumstances  of  mere  neglect  and  surprise ;  the  benefit  of  adhering 
to  one  general  principle  amply  compensating  any  hardship  which  the  application 
of  that  principle  may  occasion  in  a  particular  case.  fVhUe  v.  ffUsony  14  Yes. 
153.  Special  circumstances,  however,  will  justify  exceptions ;  see  note  2  to  Wat- 
son V.  Birch,  poH,  Where  it  appears  proper  to  open  the  biddings,  the  Court  does 
not  confine  itself  to  an  advance  of  any  particular  rate  per  cent ;  although  KM. 
per  cent  is  a  sort  of  general  rule.  GarsUme  v.  Edwards^  1  Sim.  &  Sm.  20 ;  Cb- 
ton  V.  Lord  Ferrtrs^  4  Yes.  700;  Andrtws  v.  Emawn,  7  Yes.  420.  That  the 
solvency  or  insolvency  of  the  vendor,  and  his  ability  or  inability  to  answer  the 
demands  of  his  creditois,  out  of  any  other  fund  than  the  produce  of  the  estate 
ordered  to  be  sold,  can  be  considered  as  of  any  weight  in  the  determining  the 
propriety  of  opening  the  biddinj^  has,  according  to  the  report  of  one  case,  (nhiU 
V.  fVUaon,  vbi  supra,)  been  denied ;  but  although  these  circumstances  alone  would 
not  justify  any  tampering  with  the  general  rule,  yet,  it  should  seem,  they  may  be 
taken  into  the  account,  in  aid  of  other  amunents.  GarsUme  v.  Edwardsj  M 
supra;  Brooks  v.  SnaUh,  3  Y.  d&  B.  144 ;  jSr  parte  Partington,  1  Ball  &  Bea. 
210.  Where  a  collieiy,  which  is  in  the  nature  of  a  trade,  has  been  the  subject  of 
sale,  a  proposal  to  open  the  biddings  must  be  listened  to  with  extreme  caution,  as 
from  the  hazafdous  nature  of  such  a  concern,  delay  may  occasion  ruinous  loss. 
fFren  v.  Kirton,  8  Yea.  502 ;  the  note  to  which  case  see,  posL 

recognized  in  New  York,  North  Carolina,  Itf aryland,  Tennessee,  or  New  Jersey. 
Gardiner  v.  Schermerhom,  1  Clarke,  101 ;  WtUuanson  v.  Dtde,  3  Johns.  290;  j^ 
dreiDS  V.  Scotton,  2  Bland,  629;  Young  v.  Seague,  1  BaL  £q.  14;  Hendermm  v. 
Loury,  5  Yerg.  240 :  Seaman  v.  Higgins,  1  Green,  Ch.  214.  See  also,  Anderson  v. 
Ihulke,  2  Har.  &  6.  346.  It  seems  that  in  New  York,  they  will  not  be  opened 
except  for  special  cause.  Duncan  v.  Dodd,  2  Paige,  100 ;  ChUier  v.  Whlppie,  13 
Wend.  224 ;  Lansing  v.  McPhawn,  3  Johns.  Ch.  425.  See  also,  Gordon  v. 
Sims,  2  IkTCord,  Ch.  158.  The  efiect  of  opening  the  biddings  is  to  discham  the 
purchaser  from  his  purchase  entirely.  Prioe  v.  Price,  1  Sim.  &  Stu.  ^6,  & 
Barb.  Ch.  Pr.  537. 
(1)  Watson  v.  Birch,  post,  vol.  ii.  51 ;  and  the  note  in  page  55. 
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BROMFIELD,  Ex  forte. 
[1793,  April  2&  . . .  &  C.  3  Bro.  C.  C.  310.] 

Timber  on  estate  of  lunatic  cut  under  order  of  Court,  sold,  and  produce  paid  into 
the  bulk  on  account  of  the  lunatic :  after  his  death  on  petition  by  his  heir  for 
the  money,  Lord  Chancellor  was  of  opinion,  that  the  Court  may  do  it  for 
limatic'a  benefit,  but  only  on  pressing  occasions ;  that  when  property  is  con- 
verted, equity  will  recal  it  for  the  representative,  if  done  by  breach  of  trust, 
not  if  by  accident,  the  Court,  or  the  tort  of  a  stranger ;  but  on  account  of  its 
conse<}uence  and  difficulty  of  reversing  order  made  on  petition,  refused  to  give 
it  to  either  representative  without  a  biL 

Waste^in  the  statute  providing  for  lunatics  means  destruction,  not  that,  from 
which  tenant  for  life  impeachable  is  restrained,  [p.  461.] 

Timber,  growing  on  the  estate  of  a  lunatic,  was  cut  under  an 
order  of  the  Court,  founded  on  the  Master's  report,  that  it  would 
be  for  the  benefit  of  the  lunatic ;  and  was  sold,  and  the  produce  was 
paid  into  the  bank  on  account  of  the  lunatic :  but  there  was  no 
direction  as  to  the  future  application.  After  the  death  of  the  lunatic 
the  heir  at  law  petitioned  for  the  money ;  and  was  resisted  by  the 
next  of  kin. 

*Mr.  Mansfield^  for  the  Heir.  In  Mason  v.  Mason,  [*454] 
cited  in  TuUit  v.  TulKt,  Amb.  371,  the  point  was  expressly 
decided,  that  the  right  to  the  money  arising  from  the  sale  of  the 
timber  remained  in  the  heir,  just  as  if  it  continued  timber.  The 
case  has  been  examined ;  and  is  rightly  stated  there.  So  in  Tullit 
V.  TuUit ;  in  which  it  was  cut  without  an  order  by  the  Court. 

Lord  Chancellor  [Thurlow].  In  that  case,  I  am  told,  the 
accumulation  of  the  money  also,  as  well  as  the  principal,  was  ordered 
to  be  considered  as  the  real  estate. 

For  the  Heir.  That  does  not  appear  in  the  report.  In  the  case 
of  the  Marquis  of  Anandale,  2  Ves.  381,  Lord  Hardwicke  considered 
it  as  a  settled  point,  that  the  timber  should  be  considered  as  part  of 
the  real  estate ;  and  so,  if  turned  into  money  for  the  convenience  of 
the  estate.  Inwood  v.  TmnCy  Amb.  417,  was  a  case  of  an  infant 
purchasing  in  a  jointure  estate ;  and  is  rightly  stated  there  with  this 
additional  circumstance,  that  the  mother,  who  was  the  jointress, 
concurred  in  the  petition  to  have  the  jointure  estate  purchased  in 
for  the  benefit  of  the  infant.  That  was  determined  against  the 
widow,  claiming  as  administratrix ;  and  goes  farther  than  any  case ; 
as  according  to  that  even  if  guardians  or  trustees  do  it  without  an 
order  by  the  Court,  and  not  wantonly,  but  prudently,  the  property 
shall  be  changed ;  which  seems  to  have  been  excepted  in  the  other 
cases.  Lord  Northington  there  laid  stress  upon  the  acts  of  the 
infant,  considering  it  as  real  estate ;  and  therefore  thought,  it  ought 
not  to  be  changed  for  her  personal  representative.  Search  has  been 
made  in  the  office  for  lunatics ;  and  no  order  has  been  found,  that 
intimates  any  intention  in  the  Court  to  change  the  right  so  as  to 
give  it  to  the  next  of  kin  instead  of  the  heir.  The  earliest  is  13th 
of  March,  1764,  in  the  matter  of  Anne  Hunt.    There  all  directions 
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as  to  the  application  of  the  money  were  expressly  reserved ;  and 
there  was  no  dispute  afterwards,  I  believe,  because  the  same  person 
was  heir  at  law  and  next  of  kin.  In  the  matter  of  Chimstonej  2d 
Nov.  1771,  the  Court  paid  the  money  to  the  heir,  the  property  not 
being  changed.     In  the  matter  of  Cakhorptj  31st  July,  1786,  it  was 

ordered  to  be  placed  to  the  credit  of  the  matter,  under  the 
[*  455]     title  of  the  lunatic,  to  the  timber  *  account ;  which  seems, 

as  if  your  Lordship  thought,  it  was  afterwards  to  be  con* 
sidered,  to  whom  it  should  belong:  otherwise  it  would  not  have 
been  kept  as  a  separate  account,  but  would  have  been  ordered  to  be 
piud  in  generally  to  the  credit  of  the  lunatic.  In  the  matter  of 
Bevan^  11th  March,  1771,  before  Lord  Apsley,  the  lunatic  being  in 
debt  by  specialty,  it  was  ordered,  that  the  residue  of  the  money  after 
paying  costs  should  be  applied  in  dischaige  of  his  specialty  debts. 
The  particular  ground  for  applying  it  to  the  specialty  debts  does  not 
appear ;  perhaps  it  was,  that  those  would  ftdl  on  the  real  estate. 
The  result  of  the  cases  is,  that,  where  it  is  cut,  not  by  order  of  the 
Court,  the  nature  of  the  property  shall  not  be  changed ;  and  that  it 
is  done  by  order  will  not  vary  the  case.  It  is  exactly  the  same,  if 
it  is  prudent,  whether  it  is  done  by  order,  or  not,  but  afterwards 
approved  by  the  Court,  as  prudent.  There  is  no  reason,  why  the 
heir  should  have  it  in  one  case  and  not  in  the  other.  There  is  but 
one  case,  in  which  the  nature  of  the  property  was  changed ;  that 
was  SheUy^s  case,  in  1773 :  but  there  was  no  contest ;  and  the  same 
Solicitor  acted  for  all  parties. 

Solicitor  General  [Sir  John  Scoti]y  and  Mr.  MUford,  for  the  next 
of  kin.  The  principle  of  all  the  cases  is,  that,  where  the  property 
of  an  in&nt  or  a  lunatic  is  concerned,  the  Court  will  not  permit  a 
wanton  change  of  the  circumstances  of  that  property  to  change  the 
rights  of  his  representatives  after  his  death.  But  for  that  it  must  be  a 
wanton  change,  or  what  is  considered  as  equivalent  to  that ;  as  if 
there  is  not  a  sufficient  necessity.  Lord  Northington  in  Inwood  v. 
Twine  considers  it  so ;  and  referring  to  Lord  WindUUea  v.  NorcHffey 
1  Vem.  435,  proceeds  thus :  "  It  is  there  said,  the  Court  might  do  it 
by  decree :  it  is  here  done  by  order,  that  makes  no  difference.  It  is 
there  said,  trustees  cannot  do  it  at  their  wiU  and  pleasure :  I  subscribe 
to  that  opinion,  that  they  cannot  do  it  wantonly,  but  the  Court  will 
support  them  where  it  is  manifestly  for  the  benefit  of  the  infiuit.  That 
case  of  Lord  WincheUea  v.  NorcUffe  was  decided  with  considerable 
solemnity  before  the  Lord  Chancellor,  the  Master  of  the  Rolls,  Chief 
Baron  Atkins,  and  Mr.  Justice  Lutwyche.  Trustee  of  an  in&nt's 
estate  with  the  savings  of  the  real  estate  purchased  lands,  situated 
commodiously  for  the  benefit  of  the  infant,  in  case  when  of  age  he 

should  accept  it.  He  died  under  age ;  and  the  question 
[*456]      was,  whether  the  heir  should  have  those  *  lands ;  or  the 

trustee  should  keep  them,  and  account  for  the  money  to 
the  administrator.  Mr.  Justice  Lutwyche  held,  that  the  trustee  should 
keep  them,  and  account  to  the  adnunistrator :  but  he  seems  to  have 
been  of  opinion,  that,  if  the  title  had  vested  in  the  heir  by  the  coo- 
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▼eyance^  his  judgment  would  have  differed  considerably.  The  Chief 
Baron  was  of  the  same  opinion.  The  Master  of  the  Rolls  differed, 
and  heM  that  the  heir  ought  to  have  the  lands.  He  took  notice  of 
Denttit  ▼.  Badd^  to  show  that  a  mortgage,  bought  in  by  the  commit- 
tee of  an  idiot,  would  not  go  to  the  persoiml  estate.  The  Lord  Chan- 
cellor agreed  with  the  Judges ;  and  said,  there  was  a  difference  be- 
tween that  case  and  Dermis  v.  Badd ;  for  in  the  latter,  if  the  money 
had  come  to  the  hands  of  the  executor,  it  would  have  been  liable  in 
equity  to  the  mortgage  debt ;  and  the  heir  might  have  compelled  the 
application  of  it  to  that.  The  Lord  Chancellor  admitted,  that,  if  the 
Court  had  seen  upon  application,  that  it  was  for  the  benefit  of  the 
in£uit,  the  Court  might  have  changed  the  property.  Therefcnre  they 
considered  the  manner,  in  which  the  trustee  had  treated  it  as  very 
important ;  and  upon  finally  disposing  of  it  they  held,  that  this  pur- 
chase was  so  far  to  be  considered  as  a  proper  act  for  the  benefit  of 
the  infiint,  that  the  trustee  was  to  account  for  the  rents  and  profits 
of  the  lands  only,  and  not  for  the  interest  of  the  money.  Vernon  v. 
Vem&ny  decided  by  your  Lordship,'  was  similar  to  Lord  WvncheUea 
v.  NorcKffe ;  except  that  in  the  former  it  was  cle&r,  that  the  trustees 
acted  right ;  in  the  latter  it  was  laid  out  merely  as  being  commodi- 
ous ;  which  is  a  great  latitude.  In  Vernon  v.  Vernon  an  estate  was 
given  to  an  infant  on  condition  of  paying  as  much  from  his  personal 
estate  as  had  been  paid  for  the  purchase  of  the  estate.  The  trustees 
applied  the  personal  estate  according  to  the  condition ;  and  your 
Lordship  thought  the  personal  representative  had  no  ri^t  to  call  it 
back ;  as  the  change  was  not  made  wantonly,  though  without  order ; 
but  was  for  the  benefit  of  the  in&nt  in  pursuance  of  a  condition,  by 
which  he  was  to  hold  beneficial  property,  which  he  could  not  other- 
wise have  had.  In  Ex  parte  Ludlow^  2  Atk.  407,  Lord  Hardwicke 
was  of  opinion,  that  committees,  Ac.  might  exercise  the  same  power 
as  to  cutting  timber  as  any  other  discreet  person,  being  absolute 
owner ;  but,  as  in  that  case  they  appeared  to  have  appUed  the  per- 
sonal estate  with  regard  to  their  own  interest,  they  were  ordered  to 
make  it  good.  Suppose  a  fire  had  broke  out  in  a  lunatic's  estate, 
consisting  of  buildings ;  the  Court  would  direct  the  per- 
sonal estate  to  be  *  laid  out  upon  those  buildings,  though  [*457} 
against  the  personal  representatives  and  tor  the  heir ;  being 
that,  which  a  discreet  owner  of  the  estate  would  do.  SkeUy^$  case, 
which  is  strongly  in  point,  was  contested  by  the  heir.  The  first  ap- 
plication was  adverse.  An  elder  brother,  originally  committee,  was 
discharged ;  and  a  younger  brother  appointed.  When  the  order  for 
cutting  the  timber  was  made,  the  heir  did  oppose :  but  upon  the  or- 
der for  distribution  of  the  money  to  those  entided  after  the  death  of 
the  lunatic  it  does  not  appear,  that  he  did  oppose ;  and  the  words 
of  that  order  do  import  consent :  it  recites  Ihe  several  parties  as  ap- 
pearing by  Counsel,  and  among  them  the  heir ;  and  says,  that  they 
severally  consenting  to  the  prayer  of  the  petition,  it  was  ordered  to 
go  to  the  personal  representative.  That  does  not  show,  the  whole 
matter  was  with  consent  of  the  heir.     He  considered  the  first  order 

VOL.  I.  GO 
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as  deciding  it,  and  therefore  did  not  oppose  upon  the  second.  There 
are  other  cases,  in  which  the  Court  has  considered  the  power,  it  has 
to  dispose  of  the  property  of  the  lunatic  in  this  way,  as  depending 
on  the  propriety  of  the  application.  In  Bevan^s  case  it  was  applied 
for  debts :  for  specialty  debts,  it  is  true ;  yet  that  would  alter  the  state 
of  the  funds  at  his  death  as  between  his  personal  and  real  represen- 
tatives ;  as  unless  the  heir  had  a  title  to  be  reimbursed  out  of  the 
personal  estate  in  respect  of  what  the  real  discharged,  this  was  as 
much  a  conversion  as  to  him  as  any  other  conversion. 

In  TMUt  V.  TuOit  it  does  not  appear,  whether  it  was  for  the  benefit 
of  the  infant  to  cut  the  timber  or  not  The  guardian  did  not  cut  by 
authority  of  the  Court ;  therefore  it  stands  indifferent  upon  the  re- 
port. The  distinction,  taken  there,  that  guardian  may  alter  the  na- 
ture of  the  property 'of  in&nt  tenant  in  tul,  not  of  iiuhnt  tenant  in 
fee,  is  singular.  A  remainder-man  has  as  strong  a  claim  as  the  heir  ap- 
parent of  tenant  in  fee.  The  reason  given  in  support  of  that  distinction 
that  it  must  go  to  the  remainder-man,  and  then  would  not  be  for  the 
benefit  of  the  infant,  but  lost  to  his  family,  is  not  satisfiictory.  But 
that  shows,  the  Court  looks  to  ttie  fiau^t,  whether  it  is  for  the  benefit  of 
the  infant  or  not ;  and  the  circumstance  of  his  being  tenant  in  tail, 
instead  of  tenant  in  fee,  is  enough  to  influence  their  judgment  upon 
that.  Jlfoson  v.  Mason  was  the  Norfolk  case,  mentioned  by  Lord 
Hardwicke,  2  Yes.  384.  In  that  case  the  Court  proceeded  to  exe- 
cute the  contract ;  and  acted  inconsistently  with  what  was  done  in 

other  cases,  if  they  ordered  it  to  be  cut  for  the  benefit  of 
[*  458]     the  in&nt,  and  at  the  same  time  to  be  considered  *a8  real 

estate ;  and  if  it  was  considered  as  a  wanton  change,  and 
therefore  as  not  changing  the  rights  of  the  representative,  it  was 
wrong  to  proceed  any  farther.  Either  way  that  case  is  bad.  In  2 
Yes.  384,  there  is  only  a  dictum ;  and  the  language  of  the  Chancellor 
has  not  much  connexion  with  tlie  case,  upon  which  he  was  giving 
judgment.  It  is  impossible  to  say,  that,  if  the  Court  direc^  it 
rightfully,  and  the  Committee  did  it  wrongfully,  in  both  cases  it  is  to 
go  to  the  heir.  In  Hunfi  case  in  the  same  lunacy,  that  is  mention- 
ed for  the  petition,  on  the  30th  of  December,  1777,  the  inoney  was 
on  petition  of  the  persons,  appearing  to  be  next  of  kin,  ordered  to  be 
paid  to  them ;  and  no  question  was  made  by  the  heir.  In  Grimr 
itane^i  case  the  application  was  by  the  heir  at  law.  The  tindber  was 
there  cut  by  the  agent  of  the  committee  under  pretence  of  repairs 
and  decay  without  order  and  without  the  knowledge  of  the  commit- 
tee or  the  receiver.  On  the  8th  of  August,  1772,  before  Lord  Apsley 
in  the  same  case  there  was  no  dispute.  In  1787,  in  the  matter  of 
Clarke  J  a  lunatic,  it  was  ordered  to  go  with  the  rest  of  the  personal 
estate  to  the  residuary  l^atee.  If  the  principle,  contended  for  by 
the  petitioner,  had  existed,  it  must  have  made  a  different  decision  in 
HearU  v.  Greenbank,  1  Yes.  298,  as  to  the  freehold  lease,  which  was 
originally  leasehold.  In  Sergt$m  v.  SeaUy,  2  Atk.  412,  at  the  time 
of  the  purchase  of  real  estate  with  part  of  the  personal  the  under- 
standing of  the  party  was  very  much  impaired ;  and  it  was  doubtful 
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whether  he  was  competent  to  assent ;  but,  as  it  took  place  two  years 
before  the  commission,  Lord  Hardwicke  would  not  recal  it.  He 
seems  to  have  concluded,  that,  if  the  property  is  meliorated  by  the 
act,  the  Court  will  do  it,  unless  in  that  case  the  next  of  kin,  or  in  this 
the  heir,  can  show  good  reason  to  the  contrary.  In  Ex  parte  Chimr 
stone^  Ainb.  706,  there  was  a  change  by  order.  It  was  judged  prop- 
er to  apply  the  savings  of  the  personal  estate  in  paying  off  mortgages. 
This  was  done;  and  Lord  Northington  directed,  that  the  terms 
should  attend  the  inheritance.  Lord  Apsley  first  thought  that  order 
wrong ;  and  therefore  declared  the  trustee,  to  whcHn  the  terms  were 
assigned,  to  be  a  trustee  for  the  next  of  kin  to  the  extent  of  the  sum 
apphed  in  discharging  the  mortgages.  Afterwards  on  a  rehearing  of 
the  petition,  on  which  the  last  order  was  made,  the  Lord  Chancellor 
was  assisted  by  Chief  Justice  De  Grey  and  Baron  Smythe ;  and  he 
changed  his  opinion,  agreeing  with  the  Chief  Justice,  that  the  order, 
made  by  Lord  Northington,  was  right,  and  the  last  order  wrong, 
against  the  opinion  of  tl^  Baron ;  and  the  Chancellor  laid 
down  the  *  general  rule,  that  the  estate  of  a  lunatic  is  not  [*^459] 
to  be  altered,  with  this  qualification,  that  that  rule  must  be 
properly  understood ;  that  the  real  principle  in  managing  a  lunatic's 
estate  is  to  do  what  is  for  the  benefit  of  the  lunatic ;  ttmt,  if  in  all 
cases  all  the  savings  of  the  real  estate  should  go  to  the  next  of  kin,  it 
would  invert  the  principle ;  that  the  Court  every  day  lays  out  those 
savings  in  repairs  and  discharging  incumbrances  on  the  real  estate ; 
and  that,  though  the  case  of  an  infant  differs  from  that  of  a  lunatic, 
as  the  former  can  dispose  of  personal  estate  sooner,  than  he  can  of 
real,  yet  in  many  cases  the  Court  will  order  the  money  of  an  infant 
to  be  laid  out  in  diacbBxging  incumbrances,  and  even  in  keeping  up 
houses  and  gardens,  as  in  the  case  of  Lord  Shaftesbury  lately.  If 
the  principle  will  apply  in  favor  of  the  heir,  lit  will  for  the  next  of 
kin.  In  Mr.  Selby's  case  there  was  a  devise  to  his  mother  on  trust, 
after  paying  certain  charges  to  convey  to  Mr.  Selby  himself.  If  she 
had  made  a  conveyance,  he  would  have  taken  as  a  purchaser,  and  it 
would  have  gone  to  the  heir  ex  parte  patema  :  as  she  did  not,  it  des- 
cended to  him  from  her.  He  had  both  the  equitable  and  legal  title. . 
After  his  death  it  was  claimed  by  his  paternal  heir ;  who  filed  the  bill. 
Your  Lordship  thought,  there  was  no  such  equity ;  that,  as  it  was 
indifferent  to  him,  in  which  way  he  took,  the  right  of  devolution  to 
the  heir  must  fall  according  to  the  accident ;  and  the  bill  was  dis- 
missed. Here  there  is  nothing  to  create  an  equity  for  the  heir  to 
have  this  personal  property  again  converted  into  real.  This  being  a 
case,  in  which  the  timber  has  been  cut  by  the  Court  for  the  benefit 
of  the  lunatic,  and  the  produce  having  been  carried  to  the  account 
of  the  lunatic's  estate,  it  is  to  be  considered  as  personal  estate ;  and 
whatever  is  the  case,  where  it  has  been  cut  wrongfully,  yet,  where 
the  Court  has  said,  it  is  for  the  benefit  of  the  lunatic,  and  there  is  no 
attempt  to  show  surprise,  the  Court  has  never  assisted  the  heir  against 
the  personal  representative.  The  report,  upon  which  the  order  to 
cut  was  made,  clearly  shows,  that  it  was  for  the  lunatic's  benefit ;  as 
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this  timber  was  decaying  daily,  and  occasioDed  daily  injary  to  the 
rest  of  the  estate.  Therefore  if  he  had  lived,  he  would  oerUdnly  have 
been  injured,  if  it  had  not  been  cut.  If  it  was  necessary  to  increase 
the  allowance  of  a  lunatic,  the  Court  would  cut  down  timber  not  de- 
caying, if  it  would  render  his  state  more  comfortable. 
{*  460]  *  Rtply.  In  Shelly^  $  case  the  first  order  was  made  upon 
the  application  of  the  committee  without  any  notice,  as  ap- 
pears, to  the  heir.  It  afterwards  passed  without  argument ;  and  in 
the  presence  of  the  Counsel  for  the  heir  among  the  rest,  who,  as  the 
order  recites,  severally  consented,  the  distribution  was  niade.  So  in 
the  first  case  it  was  in  his  absence ;  and  the  next  time  it  was  by 
conseht  of  all  parties.  As  to  the  other  cases,  in  that  of  the  lunatic  it 
was  evidently  for  the  improvement  of  the  real  estate ;  and  there  is 
nothing  in  the  statute,  giving  the  Court  its  authority  with  regard  to 
lunatics,  to  prevent  the  application  of  the  personal  estate  to  improve 
the  real,  which  was  the  object,  by  buying  in  the  mortgages.  In  Lwd 
Winchelsea  v.  NorcUffe^  there  being  no  election,  all  the  other  ques- 
tions were  out  of  the  case.  *  Vernon  v.  Vernon  was  only  a  case  of 
a  condition  for  the  benefit  of  the  infant  In  Heark  v.  CrreenbaJc 
the  trustee  was  obUged  to  take  the  best  estate  he  could  get  Ex  parte 
Ludlow  only  shows,  that  a  ooDunittee  may  repair  the  estate  of  a  lu- 
natic.  Sergeion  v.  Seaky  was  not  a  case  of  an  infimt  or  a  lunatic ; 
neither  was  Selby^i  case  ;  which  was  only  a  case  of  two  rights. 

Lord  Chancellor  [Thurlow].  The  answer  to  that  case  is, 
that  the  equity  meiged  in  his  Ufe. 

Reply.  What  is  said  in  the  Marquis  ofAnandaUi  case  is  the 
reasoning  of  the  Court  on  the  case,  and  not  a  loose  dictum.  Except 
in  Bnoood  v.  Twine  there  is  not  a  hint,  that  the  property  can  be 
changed.  It  is  no  wonder  the  Court  is  so  cautious.  The  statute, 
providing  for  lunatics,  De  Proerog.  Regis  17  Ed.  II.  c.  9  and  10, 
says,  that  their  lands  and  tenements  shall  be  kept  without  waste,  and 
that  the  residue  beyond  their  maintenance  shall  be  kept  to  their  use, 
to  be  delivered  to  them,  when  of  right  mind,  so  as  that  such  hmds, 
.&c.  shall  in  no  ways  be  aliened.  This  Court  has  no  more  authori^ 
to  cut  timber  upon  the  lands  of  a  lunatic  than  tenant  for  life  has:  it 
would  be  waste  in  both.  However,  where  it  would  be  mischievous 
to  let  it  stand,  the  Court  may  under  the  power  it  has  l(»ig  assumed 
order  it  to  be  cut :  but  in  that  case  it  ought  to  be  considered 
[*461]  as  standing.  Tenant  *for  life  cannot  cut  it,  if  ever  so 
advantageous  for  the  remunder-man  or  reversioner,  unless 
they  choose.  It  may  be  said,  there  is  a  difierenoe  between  the  au- 
thority of  the  Court  over  lunatics  and  idiots  with  respect  to  their  real 
and  personal  property.  As  to  the  real  there  are  express  restricticws 
from  waste  and  alienation :  the  other  depends  upon  the  general  ju- 
risdiction of  the  Court  as  guardian,  where  there  is  no  other,  and  as 
superintending  the  conduct  of  guardians. 

Lord  Cb  ANCELLOR.  If  there  is  any  principle,  to  which  these  cases 
can  be  brought  in  OTder  to  make  them  consistent,  I  have  not  ob- 
served it  upon  the  statement  of  the  cases  now ; ,  as  I  thuik,  some  of 
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them  in  their  decimons,  many  in  their  sayings,  have  a  repugnance, 
that  will  require  farther  examination :  therefore  I  will  look  into  them, 
and  particularly  the  coUection  of  Orders  in  this  Court,  which  have 
been  stated.  If  I  am  at  liberty  to  follow  the  principles  and  reasons 
of  natural  justice,  they  are  very  strongly  expressed  by  Lord  North- 
ington  in  that  case  in  Ambler.  It  is  said,  that  by  the  statute  of  pro- 
vision for  lunatics  the  Court  cannot  meddle  with  the  estate  in  cut- 
ting timber.  If  that  is  true,  it  proves,  that  the  Court  cannot  upon 
any  account  whatsoever  apply  the  timber,  growing  upon  a  lunatic's 
estate,  even  to  the  most  urgent  personal  occasions  of  the  lunatic ; 
that,  though  he  was  pressed  with  debts,  which  rendered  his  main- 
tenance impossible,  or  which  would  bring  his  person  into  a  gaol, 
(for  he  must  be  sued  for  his  debts),  the  Court  could  have  no  right 
to  cut  the  timber,  as  the  King  has  promised  to  keep  his  lands  with'- 
out  spoil  or  waste.  I  doubt,  whether  it  is  possible  to  assimilate  the 
case  of  a  lunatic  tenant  in  fee  to  that  of  tenant  for  life  impeachable 
for  waste ;  as  the  latter  has  no  property  in  the  timber  at  all ;  and 
therefore  waste  by  him  has  a  different  consideration  from  that  waste, 
mentioned  in  this  statute  ;  which  only  means  without  destruction  ; 
and  does  not  hinder  the  committee  under  the  authority  of  the  King 
from  making  use  of  those  opportunities,  which  the  property  of  the 
lunatic  would  enable  him,  if  in  possession  of  his  senses,  to  make  use 
of  to  deliver  himself  personally  from  any  pressing  uigency.  When 
that  is  gone,  I  cannot  distinguish  between  lunatics  and  infimts ;  and 
if  not,  there  are,  I  conceive,  many  cases,  which  prove  this  power 
more  distinctly  than  the  cases  of  lunatics  do ;  though  that  of  Grim- 
stone  goes  a  good  way.  It  is  said,  the  Court  has  more  pow- 
er over  the  personal  than  the  *  real  property  of  lunatics :  |^462] 
that  goes  back ;  and  insists,  that  the  audiority  of  the 
Court  does  not  go  to  touch  any  part  of  the  inheritance,  or  to  dimin- 
ish it ;  as  it  is  to  be  kept  without  waste  or  alienation.  It  is  clear, 
that  in  estimation  of  law  at  the  death  of  a  lunatic  under  these  circum- 
stances this  money  is  part  of  his  personal  property.  Suppose,  sim- 
ple contract  creditors  of  the  lunatic  were  to  be  paid :  it  would  be 
difficult  under  such  a  pretence  of  equity  as  the  h^ir  now  makes  to 
contend  for  the  applu»ition  in  his  &vor,  not  only  against  personal 
representatives  in  general,  but  against  the  creditors.  When  once  I 
consider  this  as  part  of  his  personal  estate,  I  cannot  reason  it  out  of 
that  case  but  upon  the  supposition  of  an  equity  for  the  heir  to  recal 
the  l^al  situation  of  the  assets  of  the  lunatic,  and  to  apply  them  to 
his  use ;  and  I  conceive  that  to  be  difficult ;  and  that  tfie  case  does 
not  warrant  me  in  doing  it  upon  other  grounds  than  this;  that, 
where  a  c<Mnmittee  or  guardian  is  intrusted  with  the  care  of  an  estate, 
and  has  abused  that  trust  with  a  view  of  changing,  the  quality  of  th6 
estate  to  serve  his  own  interest,  there  arises  an  equity  to  undo  the 
act,  tortious  in  that  way.  But  I  know  no  rule  of  equity  upon  a  less 
ground  than  that.  Perhaps  the  Court,  where  guardians  or  commit- 
tees have  without  order  taken  upon  themselves  to  change  the  prop- 
erty, will,  particularly  where  there  is  a  cause  in  Court,  consider  it  as 
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a  matter  of  firaudulent  management ;  for  that  is  the  ground,  opcm 
which  the  Court  must  proceed.  I  think,  I  remember  an  appUcatioQ 
once,  where  timber  had  been  cut  down  by  a  stranger  tortiously ; 
and  it  was  insisted,  that  by  equity  it  ought  to  be  restored  to  the  es- 
tate ;  and  it  was  refused  ;  as  there  was  no  abuse  of  confidence,  but 
it  was  the  tort  of  a  stranger ;  and,  being  so,  it  was  held,  that  there 
was  no  equity  upon  the  subject ;  and,  I  think,  the  law  now  is,  that, 
if  timber  was  cut  down  so,  it  would  be  hke  the  case  of  windfieJls, 
and  ought  not  to  be  restored  by  equity  (1).  Considering  it  so,  it  is 
impossible,  where  the  Court,  taking  those  precautions,  it  always  does, 
and  ought  to  take,  not  to  do  it  idly  or  unnecessarily,  but  for  the 
benefit  of  the  lunatic  or  infiuit,  thinks  proper  to  cut  timber,  and  con- 
vert it,  to  conceive  an  equity  to  change  the  condition  of  that,  when 
become  personal  property,  and  to  replace  it  for  the  heir:  as  it  is 
truly  said,  that  being  done  for  the  benefit  of  the  in£mt,  it  becomes 
indifierent,  whether  it  is  to  be  for  the  heir  or  personal  representative 

afterwards  ;  and  it  cannot  be  recalled  in  either  case ;  and, 
[*  463]     as  the  cases  are  quoted,  particularly  that  before  Lord  *  Bath- 

urst,  they  have  gone  upon  that  idea,  that,  where  it  is  found 
to  contribute  to  the  interest  of  the  party  to  make  the  change,  that 
has  been  thought  so  good  a  reason  for  it  as  to  exclude  all  considera- 
tions of  hardship,  or  an  equity  between  representatives.  When  I 
have  said  all  this,  I  must  observe,  that  the  Court  ought  to  be  very 
reserved  in  changing  one  species  of  property  into  ano^er,  and  to  do 
it  only  upon  pressing  occasions:  and  when  it  is  done,  the  only 
ground,  upon  which  I  can  give  it  out  to  the  one  party  or  the  other, 
must  be  an  equity  so  distinct  as  to  govern  it  upon  the  proper  rules 
of  law ;  as  this  is  not  the  faruniy  that  ought  to  decide  in  nice  cases, 
on  account  of  the  difficulty  of  getting  the  decision  reversed  ;  but,  if 
it  is  of  great  consequence,  it  ought  to  be  put  into  the  shape  of  a  bill. 
If  that  is  to  be  done,  I  hope,  the  biU  will  be  drawn  like  a  case,  and 
the  answer  in  the  same  way  ;  and  that  I  may  not  by  saying  this  in- 
stitute an  expensive  suit.  It  is  only  necessary  to  state  the  sum  rais- 
ed by  cutting  the  timber,  and  the  order,  and  the  equity  arising  for 
the  heir  to  have  that  sum  paid  to  him ;  as,  although  it  is  proper  to 
change  the  property,  yet  it  is  not  proper  to  do  so  against  the  refxe- 
sentatives.  In  the  mean  time  I  will  look  over  those  cases,  and  see, 
whether  I  can  make  any  thing  more  of  them  (2). 

1.  The  subject  of  this  petition  was  afterwards  more  solemoly  discussed  upon 
a  bill,  filed  according  to  Lord  Thurlow's  suggestioiL  The  report  of  that  fonaal 
decision  appears  in  2  Ves.  Jun.  69,  under  the  title  of  Oxentkn  v.  Lord  OnnpioiL 

f  1)  So,  when  the  conversion  was  the  efl^t  of  an  in^voper  ezecntioii  of  in 
order  of  Court:  Flanagan  y.  Flanagan^  stated  jms<,  voL  iL  /7.  See  Brmam  t. 
Groombridge^  4  Madd.  495 :  where  the  application  of  properly  durinff  the  testa- 
tor's incapacity,  held  a  due  conversion  as  against  the  next  of  kin,  uough  evi- 
dently proper,  does  not  appear  to  have  been  under  any  legal  anthoiity. 

(2)  A  bill  was  afterwards  filed  by  the  heir  at  law,  and  dismissed.  Poaiy  (hm- 
den  V.  Lord  Compton^  vol.  ii.  69.  See  Lord  Loushborough's  opinion  in  that  case ; 
and  H'alkar  v.  itenne,  Lord  CompUm  v.  Ocefufen,  ChShf  v.  PoHter,  iL  170, 261, 
271,  corrected  by  Lord  Eldon,  <mfe,  205,  n. 
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The  hearing  of  the  petition  is  reported  in  3  DicL  763,  and  in  3  Brown,  510 ;  the 
final  hearinjf  upon  the  bill  filed  is  also  given  in  4  Brown,  331. 

3.  That,  in  administering  the  juriadiction  in  lunacy,  the  fifreat  ^and  almoet  ex- 
clnaive  object  ia,  the  interest  and  comfort  of  the  lunatic  nimself,  aee,  otile,  the 
notes  to  JEx  parte  OaunU^,  1  V.  296. 

3.  If  a  question  arise  between  the  heir  and  next  of  kin,  with  re6{)ect  to  money 
impressed  with  real  uses,  but  not  actually  invested  in  knd,  or  vice  vatOj  wiu 
respect  to  land  directed  to  be  converted  into  personalty,  but  remaining  in  their 
predecessor's  hands  unsold,  the  ^perty  will  go  amongst  his  representatives  ac- 
cording to  that  quality  in  which  it  was  given  to,  (or  in  which,  bv  lapse  or  result- 
ing trust,  it  devolved  upon,)  the  first  taker ;  provided  such  first  taker  nas  not  exer- 
cised his  election,  (when  it  was  competent  to  him  to  elect,)  to  hold  the  property 
as  of  a  different  quality ;  see  notes  3  &  3  to  RathUit^  v.  Ma$Ur,  1  V.  301 ;  and 
note  3  to  Kidny  v.  Omumaktr^  1  V.  436.  This  proviso  must  be  borne  in  mind, 
to  qualify  the  construction  of  the  general  rule,  that "'  there  is  no  equity  as  between 
representatives,  who  must  take  the  property  in  the  state  in  which  it  actually  hap- 
pens to  be  at  their  predecessor's  death."  It  must  also  be  recollected,  tiiat  m 
cases  of  lunacy,  where  the  par^  is  incapable  of  expressing  any  intentioiki,  the 
Court  considers  what  would  be  most  advantageous  to  him.  l\irba  v.  Mojfaij  18 
Yes.  393.  If  a  lunatic's  own  interest,  however,  do  not  .call  for  an  election,  the 
Court  will  not  make  any,  merely  to  favor  that  class  of  representatives  who  would 
be  benefited  thereby  ;--4hus,  wnere  an  estate  devolves  upon  a  lunatic,  under  the 
wiU  of  a  testator  who  intended  it  to  pass  as  money ;  although  a  party  com|»etent 
to  act  fiur  himself  might  have  elected  to  take  the  property  as  land ;  vet  it  will  go 
to  the  lunatic's  representatives  as  personalty,  and  as  if  it  were  actually  converted. 
MJnf  V.  Palmar,  1  Meriv.  301 ;  Van  BameU,  19  Yes.  109. 

4.  Though,  in  manasin^  the  estate  of  a  lunatic,  any  alteration  of  the  property, 
(so  as  to  prejudice  the  neir  in  favor  of  the  personal  representative,  or  viet  mtm,) 
IS  to  be  avoided,  as  far  as  is  consistent  with  the  primary  consideration  of  the  pro- 
prietor's immediate  advantage ;  there  yet  are  many  cases  in  which  it  is  necessary 
to  apply  personal,  to  purposes  relating  to  real,  estate ;  for  instance,  to  repairs. 
Nothing,  extraordinary,  as  the  unnecessary  purchase  of  lands,  or  acts  of  a  specu- 
lative find,  should  be  done ;  Lord  PlymouUCs  coMt,  3  Freem.  114 ;  but  whatever 
tends  to  ordinary  improvement,  it  is  strictly  the  duty  of  the  administrator  of  the 
jurisdiction  in  lunacy  to  have  done.  And  payment  of  mortgage  debts  is  generally 
so  much  for  the  benefit  of  the  owner  of  an  estate,  that,  in  pressing  cases,  the 
Chancellor  would  order  the  u>plication  of  personally,  to  any  extent,  to  pay  off 
such  incumbrances;  as  was  aone  in  GrinuUnu^s  case,  AmbL  706;  there  the 
transaction  was  favorable  to  the  heir  at  law ;  but  the  next  of  kin  would  eoually 
have  been  allowed  to  enjoy  the  advantage,  lif  the  change  of  property  (maae  for 
the  benefit  of  the  lunatic,)  had  been  the  conversion  of  rml  estate  into  personalty ; 
thus,  if  timber  has  been  cut  down  on  the  estate,  augmenting  the  personal  property, 
the  produce  goes  to  the  personal  representatives.  Lam  Con^pUm  v.  Oxemkn, 
3  Yes.  Jun.  364 ;  Ex  parte  PhiUipBy  19  Yes.  134.  So,  if  it  be  reported  by  the 
Master,  that  it  would  be  for  the  benefit  of  the  lunatic  to  work  mines  under  his 
estate,  an  order  to  that  effect  will  be  made.    Ex  parte  Taibbert,  6  Yes.  438. 

5.  That  the  Crown  first  acquired  the  custody  of  the  estates  of  idiots  and  luna^ 
tics  by  virtue  of  some  statute  now  lost ;  and  that  this  prerogative  formed  no  branch 
of  the  common  law;  see  Lord  Coke's  Second  Instit  14.  The  statute  of  Edw.  IL 
c  9  &  10,  does,  however,  distinctiy  confirm  that  right,  and  notwithstanding  the 
statute  only  mentions  the  lands,  yet  it  is  well  settled,  that  the  persons,  goods,  and 
chattels,  of  idiots  and  lunatics,  are,  also,  in  the  custody  of  the  King.  Bmrfey's 
cose,  4th  Repu  136.  The  Crown,  however,  takes  a  very  different  interest  in  toe 
estate  of  an  idiot,  fi:om  that  which  it  can  claim  in  the  estate  of  a  lunatic.  An 
idiot,  according  to  juridical  definition,  is  one  who,  finom  his  nativity,  by  a  nerpetual 
infirmity,  is  turn  compos  meniia ;  (Co.  Litt  346,  a ;)  and  the  entire  pronts  of  the 
estate,  both  real  and  personal,  of  such  a  person,  during  his  life,  and  subject  to  a 
provision  for  his  maintenance,  are  at  the  absolute  disposal  of  the  Crown.  Tlie 
CorponOion  of  Bwrford  v.  LenthaU,  3  Atk.  553;  inrt  FStzgerald,  3  Sch.  &  Le€ 
436b  And  notice  of  all  petitions  in  the  matter  ii  aj^rson  who  is  found  an  idiot 
must  be  served  on  the  Attorney  General.  Ex  parte  Watmm,  Jac.  Rep.  161.  But, 
of  the  estate  of  a  lunatic,  or  mm  eoimpoi^  who  once  possessed  sound  memoiy. 
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**  the  King  shall  only  have  the  ciatDdy,  and  therewith  maintain  the  lunatic  and 
his  family,  not  taking  any  part  of  the  profits  to  his  own  use ;"  and  upon  the 
recovery  or  death  of  tne  lunatic,  shall  restore  the  whole  of  the  |nopei^  and  all 
surplus  property  derived  therefiom ; — in  the  first  case,  to  the  party  hmieelf ;  in 
the  latter  idtemative,  to  his  heirs,  executors,  or  administnlon.  BeoaiafB  earn, 
4th  Rep.  126, 127;  Lsfsaghtv.  Ai^  2ScL  dt  Lef.  157. 

6.  Tne  course  of  proceeding  under  the  stat  of  BSdw.  XL  has  heen,  that  the 
Crown  has  committed  this  branch  of  its  prerogative  to  a  certain  mat  officer, 
usually,  but  not  necessarily,  the  same  who  holds  the  Grreat  Seu.  Ex  park 
Phaiipa,  19  Yes.  122;  Shavnod  v.  Samdermm,  19  Yes.  283, 285;  M  re  AK, 

3  Atk.  635.  The  convenience  of  assigning  the  administration  to  the  Lwd  Chan- 
cellor is  great ;  for,  though  any'  other  great  officer  might  issue  a  commission  of 
lunacy,  and,  after  tiie  r^um,  ^rant  the  custody  of  the  rum  compot,  and  of  hit. 
estate,  by  virtue  of  the  King's  sign  manual,  yet  here  the  authority  of  sach  officer 
would  terminate ;  whereas  the  keeper  of  the  Great  Seal  acts  in  matters  relalife 
to  the  lunatic,  afler  the  custody  granted ;  not  under  the  sign  manual,  but,  hj  virtue 
of  his  general  power,  as  keeper  of  the  King's  conscience.  Ezjfoirte  Grmulrae, 
Ambl.  707;  Sangiion  v.  SSurfy,  4  Brown, 289,  n. ;  Ai  re  fUxgeraUl,  2 Sch.  dt  Let 
439.  And  his  authority  is  not  terminated  by  the  death  of  the  lunatic,  as  to  any 
matter  respecting  which  a  petition  has  been  presented  in  the  lifetime  of  the  luna- 
tic. lb:/M(r<eJlfIloitfaS,  l2Yes.384;lb:;^  But 
no  orders  can  be  made  on  petitions  preferred  in  lunacy  after  the  death  of  the 
lunatic,  except  petitions  for  rehearings,  or  petitions  on  uie  part  of  those  who^  by 
settlement  or  inheritance,  are  entitled  to  the  possession  or  disposititai  of  the 
property ;  and  as  the  personal  property  of  a  deceased  lunatic  is,  by  the  statute  it 
pnrogiwa  n^,  given  to  his  executors,  or  administrators,  (as  the  case  may  be^ 
with  respect  to  hS  testacy,  or  intestacy,)  his  next  of  kin  cannot  obtain  a  mstri- 
bution,  upon  petition ;  but  must  seek  relief  by  bill,  f^igg  v.  lyer,  2  IHck.  55Z2L 
The  prerogative  being  committed  from  one  Chancellor  to  another,  and  any  acts  of 
administration  being  properly  acts  of  the  Crown,  by  its  officer ;  (er  pmU  Dme, 

4  Brown,  237;)  the  administrator  of  this  juris^ction,  for  the  time  being,  lus 
power  to  vary,  or  discharge,  the  orderd  of  his  predecessors.  This  power  was 
exercised,  in  Ex  waie  iMkan,  (reported  in  Appendix  to  Collinson  on  Lunacy,) 
in  which  case  Lord  Eldon  rescinded  an  order  made  by  Lord  Enkine. 


CATHCART  f>.  LEWIS. 
[1792,  Mat  2. ...  8.  C.  3  Bro.  C.  C.  5ia] 

DSMURRSR. 

To  bill  by  assignee  of  judgment  assignor  is  a  necessary  party,  (a)  Creditor  by 
judipnent  in  Jamaica,  filing  bill  here  foit  satisfaction  fiom  rents  and  profits 
remitted  and  to  be  remitted,  must  show  his  judgment  to  difibr  fimn  judgment 
here,  so  that  he  cannot  affect  the  land. 

No  equity  for  judgment  creditor,  because  there  are  prior  judgments,  [p.  461] 

The  bill  stated,  that  the  Plaintiffs  were  creditors  of  William  Lewis 
by  judgments  in  Jamaica,  aiid  as  asaignees  of  other  judgments  there ; 

(a)  In  cases  where  an  assignment  does  not  pass  the  legal  title,  but  only  the 
equitable  title,  as  for  example  on  an  assignment  of  a  dbw  tn  md^in^  it  is  usual, 
if  it  be  not  indispensable,  to  make  the  assignor,  holding  the  legal  title,  a  par^. 
Story,  Eq.  Plead.  §  153,  and  cases  cited.  See  TVeootttdk  v.  Jhuhn^  4  Mason,  41 ; 
JlfiBer  v.Ston,  3  Paige,  467 ;  ^fftdncy  v.JIfcJCiri^^  See  also 

2  Story,  Eo.  Juris.  §  1057  a.  As  to  what  will  be  sufficient  to  sustain  a  suit  in 
Equity  in  the  name  of  the  assignee,  see  Hammond  ▼.  Mesaengtr^  9  Simons,  327,  a 
case  which  does  not  seem  to  have  been  adopted  in  America.    2  Stoiy,  Eq.  U>. 
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that  after  those  judgments  the  debtor  conveyed  to  his  brother  Mat- 
thew Lewis  in  trust  to  pay  William  an  annuity  of  3000/.  for  main- 
tenance ;  and  there  was  a  proviision  for  a  debt  of  20002.  due  from 
William  to  Matthew,  and  for  some  other  debts,  but  none  for  those 
due  to  the  Plaintifis.  The  bill  charged,  that  soon  after  the  execu- 
tion of  the  conveyance  William  went  abroad,  and  was  out  of  the 
jurisdiction ;  that  a  much  lai^r  sum,  than  would  be  sufficient  to 
satisfy  the  PlaintiiSs,  had  been  remitted  from  the  rents  and  profits ; 
and  that  they  could  not  be  paid  under  the  judgments  on  account  of 
prior  judgments.  The  object  of  the  bill  therefore  was,  that 
the  ^  rents  and  profits  received  by  the  Defendant  Matthew,  \^  464} 
and  the  future  rents  and  profits  to  be  received  by  him,  might 
be  liable  to  the  debts  of  the  Plaintiffi.  To  this  biU  there  was  a  gen- 
eral demurrer. 

Lord  Chancellor  [Thurlow].  The  Plaintifis  cannot  go  upon 
one  branch  of  their  bill,  because  being  assignees  they  have  only  an 
equitable  title,  and  they  have  not  brought  the  assignors  before  the 
Court.  But  they  seem  to  have  no  demand  here  whatsoever.  Being 
judgment  creditors  in  Jamaica,  they  ought  to  tell  me  the  effect  of 
those  judgments  upon  the  land.  If  it  is  any  thing  like  the  efieot  of 
judgments  here,  it  is  open  to  them  to  take  advantage  of  them  by 
Ekgii  or  Ejectment  (a) :  if  not,  they  ought  to  tell  me,  what  it  is. 
They  say,  they  cannot  take  advantage  of  the  judgments,  because 
the  land  is  protected  by  prior  judgments ;  but  that  is  no  equity. 
Therefore  the  demurrer  must  be  allowed  upon  the  prayer  of  the  bill* 

That  an  aflsignee  who  comes  to  Equity  for  assistaxice,  ought  to  bring  his 
assignor,  or  the  representative  of  such  assignor,  before  the  (x>urt,  see  Jncy  v. 
Frnwick^  3  Brown,  25. 

(a)  Such  a  plain  and  adequate  lemedjr  at  law  would,  of  course,  defeat  the  juris- 
diction in  EquiQr.  The  fact  of  prior  judgments  does  not  show  any  fiiilure  of 
remedy  properly  speaking,  at  law,  but  only  a  fidlure  of  assets  out  of  which  satis- 
faction mignt  be  had. 
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MOGGRIDGE  v.  THACKWELL. 
[1792,  Mat  4, 7,  a  ...  S.  C.  3  Bao.  C.  C.  517.] 

Legacies  nearly  similar  ffiven  to  the  same  persons  by  different  instruments :  legsr 
tees  not  entitled  to  boUL  (a) 

Bequest  to  A.  his  executon  and  administrators,  desiring  him  to  dispose  in  sack 
charities  as  he  thinks  fit,  recommending  poor  clergymen  with  large  families 
and  good  characters :  A.  died  nine  years  before  testatrix,  who  had  notice  of 
that:  executed  by  the  Ck>urt  by  reference  to  the  Master  to  settle  a  plan  having 
partic^ar  regard  to  that  recommendation,  [p.  464] 

liOgacies  to  the  same  persons  by  different  instruments  generalljr  presumed  addi- 
tional, unless  contraiyintent  appears ;  of  which  simple  repetition,  if  exact,  b 
sufficient  proof,  \^  4/2.] 

Legacies  by  one  instrument  not  adeemed  by  a  second,  not  relating  to  the  first, 
LP.  473.] 

Where  legacy  is  given  oulj  to  erect  a  charity,  legatee  is  a  trustee  at  all  erentay 
and  can  have  no  pretensions  for  himself,  [p.  475.] 

Will  not  to  be  construed  by  subsequent  circumstances,  [p.  475.] 

Trust  legacy  cannot  Ivpae  by  death  of  trustee,  [p.  475.] 

The  most  general  gifts  for  charity  executed,  [p.  475.] 

Power  to  dispose  to  charities  specified  survives  notwithstanding  the  death  of  the 
person  to  execute,  [p.  475.] 

Ann  Cam  made  her  will  June  16th,  1799,  giving  seTeral  annoitiesy 
charged  on  her  real  estates,  and  among  them  15/.  per  annum  to  Elen 
Pheasant  her  late  servant ;  and,  among  several  legacies  to  charities 
and  individuals,  to  her  servant  George  Eliott  200/.  unless  otherwise 
provided  for  by  her  in  her  life-time.  She  afterwards  made  four  cod- 
icils, of  which  the  two  first  contained  legacies  to  the  same  persons 
very  nearly  similar,  and  in  nearly  the  same  terms.  The  first  ques- 
tion was,  whether  those  legacies  in  the  second  codicil  were  to  be  con- 
sidered as  additional  or  as  mere  repetition.  The  first  codicil  was  in 
the  hand-writing  of  the  testatrix ;  and  in  the  following  words : 

<<  A  codicil  to  my  last  will  and  testament,  which  I  desire  may  be 
taken  as  a  part  and  parcel  thereof:  I  give  to  Peter  Triquet,  Esq.  of 
Craven-street,  100/. ;  to  William  Pollock,  Esq.  of  Downing-street, 
Westminster,  100/.;  to  Elizabeth  Thackwell,  eldest  daughter  of 
John  Thackwell,  of  the  parish  of  Berrow,  in  the  county  of  Worces- 
ter, 600/.  3  per  cent,  consolidated  bank  annuities,  with  the  dividends 

(a)  Where  two  legacies  are  given  rinmliciier  to  the  same  legatee  by  diffarad 
irutrwnaiis,  in  that  case  alao  the  latter  shall  be  cumulative,  whether  its  amount 
be  equal,  or  unequal  to  the  fonner.  See  2  Williams,  Executors,  924,  and  casei 
cited.  Unless,  as  in  the  present  case,  there  may  be  internal  evidence  of  the  in- 
tention of  the  testator  to  give  oidy  one  legacy,  as  where  a  later  codicil  appears  to 
be  a  mere  copy  of  tiie  former,  with  the  addition  of  a  single  legacy,  or  where  it  v 
manifest  that  the  latter  instrument  was  made  for  the  purpose  of  explaining  or  bet- 
ter ascertaining  the  legacies  bequeathed  by  the  fonner.  Ibid.  See  also  ffray  v. 
ndd,  6  Mad.  §00;  S.  C.  2  Russ.  257;  GiUespie  v.  Alexander.^  Sim.  &  Stu.  145; 
IVaaer  v.  Bvng,  1  Russ.  &  M.  90;  RuueU  v.  Dickson^  1  Con. &  Law,  284 ;  &  C 
2  Dm.  &  War.  133.  The  object  of  the  Court  will  be  to  ascertain  tiie  intention 
of  the  testator,  which  can  only  be  done  by  a  close  and  critical  examinatian  of  the 
langui^  used  in  the  testamentary  instrumentB.  Guy  v.  Shwrp,  1  Mylne  &  K. 
589;  iS  C.  1  Cooper,  Temp.  Brough.  82;  Heming  v.  Gwrty,  1  Dow  &  Clark,  35; 
S.  a  ]  Bligh,  N.  a  479. 
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to  be  accumulated  from  my  death  to  the  time  she  shall  attain  the 
age  of  31  years ;  to  Robert  Woodford,  Esq.  I  give  5002. ;  to  Judith, 
the  aeoMid  daughter,  I  give  the  sum  of  6002.  stock,  with  the  interest  * 
that  shall  be  accumulated  when  she  attains  the  age  of  21  years ;  and 
to  the  four  youngest  daughters  of  the  said  John  Thackwell,  Margar 
ret,  Mary,  Sarah,  and  Nancy,  I  give  4002.  each  in  stock 
with  the  interest  *that  shall  accumulate  till  they  arrive  at     [*465] 
the  age  of  21  years ;  and  if  any  die  before  they  attain  the 
age  of  21  years,  that  child  or  children's  portion  shall  be  divided 
amongst  the  rest  of  the  other  children ;  to  George  Eliott  I  give 
1002.  over  and  above  what  I  have  left  him  in  my  will.     In  witness 
whereof  I  have  hereto  set  my  hand  and  seal  this  12th  day  of  April, 
1780:  4nn  CamJ' 

The  legacy  to  Elizabeth  Thackwell,  as  it  stood  generally  in  the 
first  codicil,  was  6002.  stock  generally;  but  had  been  altered  by 
striking  out  the  word  ^<  stock,"  and  interlining  in  the  hand-writing 
of  Robert  Woodford  the  words  ^^3  ,per  cent  consolidated  bank 
annuities." 

The  second  codicil  was  in  the  hand-writing  of  Robett  Woodford, 
and  in  the  following  terms :  <<  A  Codicil  to  my  will,  which  I  desire 
may  be  taken  as  part  and  parcel  thereof.  And  I  give  to  Peter  Tri- 
quet,  of  Craven-street,  Esq.  1002. ;  and  the  same  to  William  Pollock, 
of  Downing-street,  Esq. ;  I  give  to  Elizabeth  Thackwell,  eldest  daugh- 
ter of  John  Thackwell,  of  Berrow,  in  the  county  of  Worcester,  Gent. 
6002.  3  per  cent.  Bank  annuities  consols :  and  I  order  my  executors 
ta  accumulate  the  dividends  thereof  for  her  benefit,  and  the  principal 
and  such  accumulations  to  be  paid  to  her  on  her  arrival  at  the  age 
of  21  years ;  the  same  to  Judith,  another  daughter,  on  the  same 
terms ;  and  I  give  20002.  3  per  cent.  Bank  annuities  consols  to  the 
other  daughters  of  the  said  John  Thackwell,  equally  to  be  divided 
between  them  as  shall  be  living  at  the  time  of  my  decease,  but  on 
the  same  terms  as  their  other  sisters'  legacies  and  accumulations  are 
ordered :  but  my  wiU  is,  that  if  any  one  of  the  daughters  of  the  said 
John  Thackwell  shall  die  before  their  respective  attainment  of  21 
years,  I  order  each  daughter's  legacy  with  the  accumulations  to  be 
equally  divided  amongst  her  surviving  sisters ;  I  give  to  Elen  Pheas- 
ant 52.  per  year,  during  her  life  more  than  I  have  given  her  by  my 
will ;  and  I  give  to  my  George  Eliott  1002.  more  than  I  have  given 
him  by  will,  provided  he  shall  be  in  my  service  at  the  time  of  my 
decease.  In  witness  whereof  I  have  hereunto  set  my  hand  this  10^ 
day  of  May,  1780.    Ann  CamJ' 

Third  Codicil — ^^  I  desire  after  my  death  that  if  my  servant  Geoige 
Eliott  Ukes  to  continue  at  Dymocke,  he  may  be  retained  with  a  sal- 
ary of  502.  a  year  to  do  all  the  business  that  is  to  be  done  in  the 
country ;  which  I  think  will  be  of  great  use  to  the  executors." 

By  the  fourth  Codicil  she  desired  that  George  Eliott  may  have 
202.  in  lieu  of  what  may  be  owing  to  him  on  the  face  of  the  books ; 
and  that  his  account  may  be  taken ;  as  she  had  not  the  least  doubt 
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of  his  integrity.  These  two  Codicib  were  in  the  testatrix's  hand- 
writing.    Woodford  died  in  the  life  of  the  testatrix. 

The  second  question  was  upon  the  following  bequest  in  the 
will  (1)  to  James  Vaston ;  who  was  not  one  of  her  trustees  for  the 
general  purposes  of  her  urill :  <<  I  give  all  the  rest  and  residue  of  my 
personal  estate  to  James  Vaston,  his  executors  and  ad- 
[*»  466]  ministrators,  desiring  him  to  ^  dispose  of  the  same  in  such 
charities  as  he  shall  think  fit,  recommending  poor  deigy- 
men  with  large  families  and  good  characters." 

Vaston  died  about  nine  years  before  the  testatrix ;  who  had  fiiU 
knowledge  of  his  death :  but  never  made  any  alteration  in  that  res- 
iduary disposition.  The  question  upon  this  was,  whether  that  char- 
itable bequest  could  be  executed  by  the  Court. 

Attamty  Oenercd  [Sir  A.  Macdonald]^  and  Mr.  StatU^^  for  the 
Charity.  The  trustee  being  dead  in  the  life  of  the  testatrix,  the 
fund  ought  now  to  be  applied  at  the  discretion  of  the  Court ;  After' 
ney  General  v.  Siderfen,  1  Vern.  224.  There  the  paper,  which  was 
to  regulate  the  charity,  was  wanted ;  here  the  person,  who  is  to  reg- 
ulate it,  is  dead.  Attorney  General  v.  Hickmcmy  2  Eq.  Ca.  Ab.  193, 
is  exactly  this  case,  the  person  having  the  discretion  being  dead. 
The  object  here  is  as  certain  as  there.  In  White  v.  White^  1  Bro. 
C.  C.  12,  your  Lordship  recognized  the  principle  of  these  cases. 
There  a  testator  struck  out  a  trustee's  name,  and  did  not  appoint 
another ;  and  yopr  Lordship  did  not  think  it  a  revocation.  A  case 
viras  there  cited,  in  which  A.  was  pointed  out  by  the  will  to  dis- 
tribute at  the  discretion  of  B.  and  C. :  they  both  died  ;  and  it  i^ 
considered  to  be  such  an  indication  of  a  general  charitable  purpose, 
as  that  it  could  be  applied  by  this  Court.  Daihy  v.  Attorney  Genr 
eralyA  Vin.  485 ;  2  Eq.  Ca.  Ab.  194,  and  Widmore  v.  the  Govemon 
of  Qtieen  Anne^s  bountyy  12th  Dec.  1766,  1  Bro.  C.  C.  13,  n.  are 
cases  in  &vor  of  the  charitable  bequest.  The  principle  now  estab- 
lished is,  that  if  the  objects  are  pointed  out  with  a  sufficient  degree 
of  certainty,  and  if  it  has  happened,  that  the  directing  discretion  is 
not  in  existence  at  the  time,  it  fidls  within  the  rule,  that  it  is  to  be 
directed  by  the  Crown,  as  this  Court  thinks  fit,  by  reference  to  the 
Master  to  consider  of  a  phm ;  which  must  be  done  in  this  case. 

Solicitor  General  [Sir  John  Scott]yMr.  Mansfield^  Mr.  MUfori^ 
Mr.  Burton^  and  Mr.  George  ffiOsony  for  the  next  of  kin.  The  first 
question  is  plain ;  for  th^  rules  laid  down  upon  double  legacies  (2) 
are  rules  applied  to  cases,  in  which  there  is  no  evidence  of  intention 
upon  the  papers  to  be  construed.  In  Hooley  v.  Hattony  1  Bro. 
C.  C.  390,  in  the  report  of  Ridges  v.  Morrison^  Mr.  Justice 
Aston  states  the  general  rule,  that  where  the  same  persons  have 

(1)  The  will  is  stated  very  particularly  upon  the  rehearing  on  this  question. 
PoHy  vol.  viL  3a 

(2)  Postj  w^Uen  v.  CaUow,  Bwrdqy  v.  Wainumghty  Hodgn  v.  Ptaanky  vol.  iii. 
289,462,735;  Holfordv.  Wood,  iv.76;  Oahome  y.  Dvke  of  Leeds,  v.  269 ;  Ben- 
yon  V.  Benyan,  Cvarie  v.  Pye,  xviii  34,  462;  Hunt  v.  Beadi,  5  Madd.  351 ;  AIL 
Gen.  V.  Hirky,  4  Madd.  263;  Gilk$pie  v.  Mexamdet,  2  Sim.  &  Sto.  145. 
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legacies  under  different  instruments,  they  are  double  legacies: 
but  upon  the  whole  they  are  not  so  here,  except  those  to  Eliott 
and  Pheasant  .  In  giving  the  legacy  to  EUott  in  the  second  codi- 
cil, with  that  expression  ''more  than  I  have  given  him  by  my 
will"  she  could  not  mean  to  give  him  that  100/.  not  only  above 
what  was  given  to  him  by  the  will,  but  also  above  what  was  given  to 
him  by  the  first  codicil,  by  which  she  had  given  him  that  100/.  above 
what  he  had  by  the  will.  She  omsiders  the  will  and  codicil  as  dif- 
ferent things. 

Lord  Chancellor  [Thublow].  If  she  had  distinguished  the  cod- 
icil fr<Hn  the  will,  that  is  a  fair  aigument :,  but  there  is  no  expression 
to  show  that 

*Far  the  next  of  kin.  She  introduces  it  by  a  clause  declaring  it  to 
be  a  codicil  to  her  will  to  be  taken  as  part  thereof.  Unless  she  con- 
sidered the  first  codicil  and  the  will  as  the  will,  there  is  an  inference 
that  she  meant  to  substitute  the  last  codicil  for  the  first,  if  the  gen- 
eral effect  of  the  first  is  attended  to.  In  the  gift  of  Elen  Pheasant 
in  the  second  codicil  she  could  not  mean  by  the  word  ''  will "  both 
the  will  and  the  first  codicil ;  for  Pheasant  took  nothing  under  the 
first  codicil.  The  other  legacies  are  almost  transcripts  of  those  in 
ihfi  first  codicil  without  any  such  addition,  as  there  is  to  the  legacies 
of  EUott  and  Pheasant :  and  though  there  are  slight  variations  in 
expression,  there  are  none  in  substance.  Wpodford's  legacy  is  the 
only  one  omitted  in  the  second;  which  {urobably  proceeded  from 
delicacy,  and  a  wish  that  the  legacy  to  him  should  not  appear  in  his 
own  hand-writing,  but  should  remain  in  her's.  In  4he  Duke  of  St, 
Albam  v.  Beauderky  2  Atk.  636,  Lord  Hardwicke  necessarily  held 
it  to  be  repetition  from  the  internal  evidence  arising  from  the  instru- 
jnents,  and  that  they  should  not  all  have  effect,  e;ccept  so  far  as  they 
differed.  There  were  there  four  codicils  and  many  specific  legacies, 
which  made  any  other'  construction  as  to  them  impossible :  and  as  it 
was  clear  as  to  the  specific  legacies,, Lord  Hardwicke  was  of  the 
same  opinion  as  to  the  pecuniary.  This  is  like  that  case  and  Coote 
V.  Cootey  2  Bro.  C.  C.  521.  If  the  general  scheme  of  the  latter  is 
to  repeat  all  in  the  former,  and  more  particularly  if  any  of  the  dis- 
positions in  the  latter  have  expressions,  showing  that  some  shall  be 
accumulative,  that  will  be  sufficient  to  rebut  the  general 
rule  mentioned  by  Mr.  Justice  ^  Aston.  The  words  in  the  [*468] 
two  codicils  are  so  nearly  similar,  that  the  latter  must  be 
considered  as  a  substitution  for  the  former,  drawn  up  more  correctly 
and  with  a  few  variations  by  a  man  of  business.  Woodford  had  at- 
tempted to  make  alterations  in  the  first,  and  finding  the  paper  run 
short  wrote  the  whole  over  again.  Coote  v.  Boyd,  2  Bro.  C,  C.  521, 
is  not  distinguishable  from  tins  case.  There  your  Lordship  thought, 
that  notwithstanding  parol  evidence  of  an  intention  to  make  a  &r- 
ther  provision,  and  that  there  was  more  property,  the  second  codicil 
must  be  a  substitution  for  the  first,  Generdly  speaking,  dispositions 
to  the  same  persons  by  different  instruments  are  in  accumulation 
without  a  particular  reason  to  the  contrary ;  if  by  the  same  instru- 
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ment,  it  is  generally  considered  as  a  mistake,  and  they  are  not  dooUe. 
Where  it  is  by  different  instruments,  it  must  be  founded  upon  this, 
that  there  is  no  reason  for  making  the  second  but  to  give  additional 
legacies. 

Upon  Uie  other  point ;  the  Court  has  acted  very  arbitrarily  in 
these  cases,  because  the  word  *^  charity  "  is  found  in  a  wiD.  It  is 
not  reasoning.  But  though  they  have  gone  great  lengths  to  suppcMt 
bequests  to  charitable  purposes,  this  is  distinguishable ;  and  it  can- 
not now  have  effect  on  account  of  the  death  of  the  trustee  in  the 
life  of  the  testatrix.  This  residue  she  did  not  give  to  the  persons, 
who  were  trustees  for  the  general  purposes  of  her  will,  but  to  Vastcm, 
his  executors  and  administrators,  desiring  him  (but  not  repeating  the 
words  <'  his  executors,  &c.")  to  dispose  of  it  in  charity  with  that 
recommendation.  ^  The  general  principle  I  allow,  and  that  the  only 
ground  for  opposing  this  charitable  bequest  is  that  it  is  so  imperfect, 
that  it  cannot  be  rendered  perfect.  The  distinction  in  this  case  is 
that,  which  your  Lordship  had  in  view  in  White  v.  White :  it  is  not 
a  gift  to  any  charity,  but  to  him  to  give  to  a  charity  if  he  thinks 
proper.  In  that  case  your  Lordship  pointed  to  that  distinction,  and 
finally  decided  not  upon  a  ground  waiving  it,  but  upon  this,  that  the 
testator,  though  he  had  not  named  the  person  to  select  the  various 
objects,  who  were  to  take,  yet  had  furnished  the  Court  with  objects, 
out  of  which  the  Court  was  to  make  the  selection  because  he  had 
named  the  Lying-in-Hospital  as  the  species  of  charity  to  take.  That 
particular  species  of  charity  being  named,  it  was  held,  that  the 
Court  would  support  that :  but  if  it  was,  to  such  as  the  executms 

should  appoint,  without  pointing  to  any  particular  object, 
[^  469]     that  could  not  be  supplied.     In  Wheeler  v.  *  Sheer ,  Mos. 

288,  the  residue  was  given  to  the  executors  for  such  char- 
itable purposes,  as  the  testator  should  appoint ;  and  he  died  without 
appointment :  the  Court  refused  to  appoint  for  him.  It  is  difficult 
to  distinguish  that  case  from  this.  Here  the  testatrix  has  given 
nothing  to  any  charitable  purpose,  but  personally  to  the  trustee  to 
appoint.  She  must  have  contemplated,  either  that  he  was  to  out- 
live her  or  not.  By  his  death  nine  years  before  her  the  gift  liaised ; 
and  she  was  for  nine  years  together  in  the  situation  of  a  testatrix 
giving  to  such  uses,  as  she  herself  should  appoint ;  for  she  did  not 
mean  the  confidence  to  go  to  his  representatives,  as  she  meant  the 
legal  interest  to  go.  Attorney  General  v.  Siderfen  is  distinguishable. 
There  was  there  no  pretence,  that  in  the  original  constitution  of  the 
legacy  there  was  any  thing  incomplete.  It  did  not  appear,  what 
became  of  the  writing  containing  the  directions,  how  the  sum  was 
to  be  applied.  There  was  no  evidence,  that  the  testator  had 
destroyed  it ;  nor  could  there  be  any ;  for  that  fact  would  have  been 
a  revocation.  Therefore  they  had  under  his  hand,  that  he  had 
given  that  sum  to  charitable  uses ;  and  it  only  establishes,  that  in 
that  case  the  purpose  shall  be  perfected. 

Lord  Chancellor  [Thurlow].     Baxtei^s  Case  was  very  stroi^, 
and  perhaps  would  not  now  be  f^lowed.    The  legacy  was  deero^ 
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to  be  Yoid,  because  for  forbidden  uses  (1);  and  yet  the  Court 
thought,  that,  as  it  was  declared  to  be  for  charity,  it  shoiild  go  to 
charities  to  be  declared  by  the  Court.  I  do  not  mean  to  state  that 
as  an  auth<»ity ;  for  it  is  very  hard  indeed,  that  the  Court  should 
give  it  to  other  charities,  because  those,  which  were  mentioned, 
could  not  take  (2).  « 

Far  the  next  of  Jcin.  Attorney  General  v.  Hickman  is  also  dis- 
tinguishable. The  objects  of  the  charity  were  there  defined  by  the 
testator  himself,  namely,  Non-conforming  Ministers.  The  trustees 
could  only  give  it  to  that  species  of  charity.  DoUey  v.  Attorney 
General  is  not  an  authority  upon  this  question.  There  it  was  given 
to  trustees,  their  heirs  and  assigns,  for  such  charitable  uses,  as  they, 
their  heirs  and  assigns,  should  think  fit.  The  bill  was  to  have  new 
trustees  appointed,  one  refusing  to  act,  and  ^the  others  being  very 
old.  There  the  new  one  was  to  all  intents  and  purposes  within  the 
description.  The  great  difierence  between  such  cases  and  this 
is,  that  this  testatrix  knew,  that  no  person  answering 
*  the  description,  she  gave,  could  exist  at  her  death ;  and  [*  470] 
there  is  no  such  designation  of  any  charity,  as  the  Court 
has  found  in  all  the  other  cases.  It  is  even  disputable,  whether 
there  is  a  trust  at  all.  Though  words  of  recommendation  will  raise 
a  trust,  yet  that  is  only,  as  your  Lordship  has  in  many  cases  stated, 
where  the  subject  to  be  held  in  trust  is  certain,  which,  I  admit,  a 
residue  is,  and  where  the  objects  are  also  certain.  Though  in  gene- 
ral cases  a  bequest  to  a  person,  his  executors  and  administrators,  has 
no  other  effect  than  a  gift  to  himself,  and  the  nomination  of  them 
will  not  carry  the  beneficial  interest  to  his  representatives,  if  he  dies 
in  the  life  of  the  testator,  yet  the  use  of  those  words  may  be  consid- 
ered as  to  the  intention  of  the  testator  to  create  a  trust  in  the  per- 
son, to  whom  property  is  so  given.  This  testatrix  does  not  desire 
any  person  to  execute  the  trust  except  himself.  The  objects  are  not 
so  named  as  in  that  case  of  the  non-confonning  ministers,  in  which 
it  was  impossible  to  give  it  to  any  other  persons.  Though  they 
might  have  varied  the  proportions,  they  were  strictly  confined  to  the 
objects.    This  testatrix  only  recommends  poor  deigymen.     If  the 

See,  jpoif,  7^  Money  General  v.  JFbtnier,  vol.  zv.  85,  and  the  note  to  p.  88. 

f^  The  decree  in  Momuy  (kneral  v.  BoJcUr^  1  Vem.  248,  declaring  the  char- 
or  the  ejected  ministers  void,  and  that  the  legacy  should  he  applied  to  the 
maintenance  of  a  chaplain  in  Chelsea  College,  was  reversed  in  Momiy  General 
V.  HugheSf  2  Vem.  105 ;  not  upon  the  objection  here  taken  to  the  first  decree, 
but  upon  ^e  ground,  that  the  charity  directed  by  the  will  was  not  void ;  and  by 
the  decree  of  reversal  the  money  was  ordered  to  be  distributed  according  to  the 
directions  of  the  will ;  being,  in  Lord  Hardwicke's  words,  ^  redly  a  legacy  to  60 
particular  ejected  ministers,  to  be  named  by  Baxter ;  and  as  if  a  lesacy  to  those 
60  indiyiduals."  See,  pod,  vol.  iv.  483 ;  the  note  to  Corhyn  v.  fyenek,  viL  76. 
The  principle  of  atpreif  in  the  full  extent  to  which  it  was  carried  bv  the  first  de- 
cree in  BaxUr^i  Caetj  Momey  Gtnend  v.  Combe^  2  Ch.  Ca.  18,  and  De  Costa  v. 
Dt  Pas^  Amb.  228,  (corrected  from  Lord  Hardwicke's  notes,  pasty  vii.  76,  77,) 
WHS  established  upon  a  review  of  all  the  authorities  by  Lord  Elddn,  affirmin? 
Lord  Thurlow's  decree  in  Momidgt  v.  ThaehseU^post^  vii.  96 ;  Attorney  Genem 
V.  The  Coopere  Qm^Kmy;  Jmt  v.  Farmer^  xiz.  I£i7, 483, 1  Mer.  55. 
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trustee  could  not  dispose  of  it  otherwise  than  in  charity,  it  left  him 
at  full  liberty  as  to  the  species  of  charity,  to  which  he  would  give 
it ;  and  those  recommendatory  words  were  only  a  hint  to  him,  irtio 
was  a  quaker,  of  her  inclination.  Harding  v.  GtyUj  1  Atk.  469, 
and  a  variety  of  other  cases,  cannot  apply  to  this,  because  in  them 
the  objects  of  the  trust  "i^ere  all  certain ;  but  there  is  no  case,  where 
a  trust  for  particular  persons,  rec<»nmending  other  particular  perscms, 
amounts  to  an  imperative  trust  for  the  latter. 

'  Lord  Chancellor.  Is  there  any  case,  in  which  the  immediate 
legatees  have  been  deemed  to  have  an  absolute  estate  in  themselves 
upon  such  a  devise  as  this,  and  were  not  declared  to  be  trustees? 
Upon  the  question  of  recommendatory  words  it  is  only,  whether  it  is 
given  to  the  l^atee  for  his  own  use,  or  whether  he  is  bound  by  the 
recommendation.  The  great  case  of  the  DuchesM  of  Buckingham 
turned  entirely  upon  that.  If,  the  trustee  had  lived,  and  a  plan  been 
laid  before  the  Master,  would  not  a  provision  have  been  made  for  the 
prior  use  pointed  out  by  the  testatrix  herself,  namely,  for  the  clergjrmen 
of  the  Church  of  England  ?     Is  there  any  case,  in  which  it  has  been 

held,  that  because  the  testator  did  not  describe  the  object, 
[*  471]     but  left  it  at  large,  therefore  it  is  *  void  as  to  the  charity  ? 

If  these  cases  haid  never  be^i  determined,  notwithstanding 
the  doctrine  of  the  civil  law,  the  fair  way  of  deciding  would  be  to 
say,  that  where  the  testator  has  not  designed  any  particular  charity, 
it  shall  be  void. 

Far  the  next  of  Jcin.  There  is  no  case,  in  which  the  bequest 
has  been  held  good,  unless  some  particular  species  of  charitable 
objects  is  selected  in  the  will.  The  case  in  Moseley  is  not  to  be 
distinguished  from  the  case  now  put ;  in  the  latter  it  is  no  more 
given  to  charitable  purposes,  than  it  was  in  the  former  without 
appointment.  If  a  testator  says,,  he  gives  to  such  charitable  uses, 
as  he  shall  appoint,  the  will  is  as  complete,  as  if  it  was  to  such  as 
A.  shall  appoint.  There  is  no  difference,  whether  the  capacity  of 
naming  the  persons  is  reserved,  or  the  person,  who  is  to  name  thiem, 
dies.  In  the  Duke  of  Marlborough  v.  Lord  Oodolphm,  2  yes.-61, 
30,000/.  was  given  by  Lord  Sunderland  to  his  wife,  and  after  her 
decease  to  such  of  his  children  as  she  should  appoint,  and  for  no 
other  purpose  whatsoever :  it  was  determined,  that  as  to  what  was 
not  appointed,  it  lapsed.  The  Court  thought,  no  child  could  claim 
unless  by  her  appointment,  as  it  was  given  to  such,  as  she  thought 
fit,  not  in  such  proportions  only.  In  ffidmore  v.  the  Oovemon  of 
Queen  Anne^M  bounty  the  testator  had  by  giving  to  some  public 
charity  given  to  all ;  for  under  those  terms  the  disposition  would  be 
ad  libitum  of  the  person,  who  was  to  be  his  representative.  But 
here  the  trustee  has  the  power  of  not  disposing  of  it,  if  he  does  not 
think  fit.  That  is  the  construction  in  the  Duke  of  Marlboroiugh  v. 
Lord  Godolphin  also.  A  general  purpose  of  charity  is  said  to  be 
the  ground,  upon  which  the  cases  have  gone :  here  it  is  a  specific 
purpose,  to  which  the  direction  of  the  trustee  is  essential.  Attorney 
General  v.  Lady  Dotmiingj  Amb.  550,  in  which  the  trustees  died 
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in  the  life  of  the  testator,  may  be  cited  on  the  other  side,  but  does 
not  apply :  there  all  the  objects  were  pointed  ont ;  and  nothing  was 
left  to  the  trustees  but  to  pursue  certain  modes  in  the  execution  of 
the  charity  for  the  benefit  of  those  objects.  In  Hibbard  v.  Lambt^ 
Amb.  309,  this  kind  of  discretion  was  expressly  held  to  be  purely 
perscmal ;  and  two  of  four  trustees  being  ^lead,  and  another  very 
infirm,  Lord  Hardwieke  held,  that  this  Court  could  not  enable  new 
trustees  to  dispose  of  it  Walker  one  of  the  persons  interested  in 
the  residue  was  entitled  to  the  remainder  in  tail  of  an 
estate,  of  which  she  was  tenant  in  tail ;  *  and  she  expressly  [*  472] 
says,  she  meant  to  gjve  hkn  an  equivalent.  His  only 
chance  now  is  out  of  that  charitable  bequest. 

Mr.  Selwyny  Mr.  Suttany  and  Mr.  Burt&Hy  for  those,  who  claimed 
double  legacies.  There  is  more  than  sufficient  to  pay  these  double 
l^acies.  The  first  codicil  is  in  as  good  a  form  as  the  second.  A 
man  of  business  would  have  advised  her  either  to  revoke  expressly 
the  first  codicil,  or  to  cancel  it,  if  such  was  her  intention.  The 
general  rule  is,  that  legacies  given  by  two  instruments,  whether  the 
same  greater,  or  less,  are  both  to  stand,  unless  an  intenticm  to  the 
contrary  appears.  These  rest  entirely  upon  the  two  instruments, 
being  simple  legacies  without  any  motive  or  cause  assigned.  In 
fVattcp  V.  Hewetty  2  Chan.  Rep.  87,  double  legacies  were  held 
to  be  distinct  Foy  v.  Fay  before  Lord  Kenyon  at  the  Rolls,  Ist 
Feb.  1785.  The  only  cases  to  the  contrary  are  the  Duke  of  St. 
ABhou  v.  Beauderk  upon  the  internal  evidence  of  the  instruments, 
and  the  case  before  your  Lordship  of  Coote  v.  Cootey  or  Coote  v. 
Baydy  as  it  was  called  in  1789.  But  that  was  upon  very  particular 
circumstances.  All  the  legacies  in  the  first  instrument  were  exactly 
the  same  as  those  ih  the  second,  except  one  of  50002.  to  Miss 
Monckton  ;  upon  which  your  lordship  thought,  the  latter  was  made 
on  purpose  to  give  her  that  legacy :  besides  the  residue  was  given 
in  exactly  the  same  terms  in  both,  which  had  much  weight 

Lord  Chanckllor  [Thitrlow].  Th^  first  question  is,  whether 
these  legacies  are  to  be  considered  as  additional,  or  as  only  repeti- 
ticm.  That  question  arises  merely  between  the  two  codicils.  With 
r^peurd  to  the  will  the  codicils  are  certainly  additional;  but  the 
question  is,  whether  they  are  so  with  respect  to  each  other,  or  mere 
repetition.  It  is  true,  the  general  presumption  is,  that  where  a 
person  leaves  two  difierent  instruments,  as  a  will  and  codicil,  or  two 
codicils,  legacies  given  by  both'  to  the  same  persons  are,  generally 
speaking,  to  be  considered  as  additional ;  and  that  presumption  is 
upon  the  other  side  checked  by  this,  unless  there  appears  to  be  some 
intention  to  the  contrary.  I  am  sorry  to  say,  it  is  left  by  former 
determinations  upon  very  indistinct  grounds ;  and  it  is  a  great  incon* 
venience,  when  a  questicm  of  this  kind  falls  to  be  decided  upon 
grounds  not  distinct.  But  it  is  impossible  now  to  lay  down  a 
rule  of  discretion  without  departing  from  the  cases ;  *  which  [*  473] 
have  established  first,  that  the  second  instrument  is  addi- 
tional to  the  first)  because  ptima  facie  there  is  no  reason,  why  the 

VOL.  I.  HH 
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gecond  instrument  should  be  made,  unless  the  intention  was  to  add 
to  the  first:  but  this  of  course  must  be  checked  by  this,  that  if  there 
is  evidence,  that  instead  of  addition  it  was  intended  sinq>ly  as  lepd- 
tition,  it  is  not  additional ;  and  simple  repetition,  where  it  is  exact 
and  punctual,  has  been  regarded  as  sufficient  proof,  that  it  is  only 
intended  for  repetition ;  but  especially  if  beyond  that  general  artkk 
of  presumption  the  second  affords  also  other  presumption  of  an 
intention  to  make  it  to  explain  the  first ;  that  purpose,  if  it  can  be 
manifested  and  properly  produced  by  the  form  of  the  second,  goes 
a  muUo  magU  to  prove,  that  the  second  bequest,  given,  only  with 
such  different  terms  as  serve  to  assist  that  purpose,  will  be  consideied 
as  a  stronger  proof,  that  they  are  the  same  legacies  better  and  more 
correctly  explained.  I  may  state  at  the  outset,  that  certainly  it  was 
not  intended,  that  the  second  codicil  should  be  a  substitute  for  tbe 
first ;  that  is  clear,  because  by  the  first  there  is  a  legacy  to  Wood- 
ford, and  none  by  the  second ;  and  there  is  no  expression  in  tbe 
second  purporting  to  adeem  the  l^;acies  given  by  the  first;  and  by 
law  those  cannot  be  adeemed  by  an  instrument  not  relating  to  tbe 
first ;  and  so  foreign  to  it  as  the  second  codicil  is  in  this  case.  If 
the  second  instrument  makes  any  or  all  a  repetition,  it  must  be, 
because  the  second  legacies  purport  to  explain  the  first ;  and  they 
are  so  exactly  in  the  same  words  as  to  raise  a  probabiUty  fixxn  that 
circumstance ;  and  standing  in  the  context  they  are  aj^parently  an 
intention  to  recal  the  subject  and  repeat  the  instrument  She  gare 
Judith  6002.  stock,  not  stating  what  stock  nor  what  fund,  but  leaves 
it  uncertain ;  and  that  from  carelessness  and  ignorance,  thus  making 
it  uncertain  what  she  intended  to  give ;  for  that  ia  so  loose,  that 
unless  she  could  refer  to  other  parts  to  make  that  certain  and  signifi- 
cant, which  is  uncertain,  it  is  very  difficult  to^understand  that  pert. 
So  in  the  bequest  of  400/.  stock  to  each  of  the  four  younger 
daughters  of  Thackwell  she  does  not  say  what  stock.  As  to  them 
the  last  bequest  is  in  expression  somewhat  more  exact ;  but  it  is  jiut 
the  same  thing.  The  bequest  to  Judith  in  the  second  codidl.is  in 
this  way ;  "  the  same  to  Judith  another  daughter  upon  the  same 
terms : "  that  is  to  correct  the  genend  phrase  " stock"  used  in  the 
former  codicil ;  for  by  using  the  word  <<  same "  the  stock  is  ascer- 
tained, which  it  was  not  before.  So  in  the  legacies  to  the 
[*474]  other  daughters  there  is  a  correction  to  *  specify  the  par- 
ticular stock.  It  is  jusdy  contended  upon  the  bequests  to 
Eliott  and  Pheasant,  that  by  the  circumstance  of  referring  in  each 
of  these  to  the  will  it  is  plain,  she  meant  each  to  apply  in  accumula- 
tion to  the  will.  If  in  other  respects  these  codicils  were  so  framed, 
that  the  presumption  would  have  arisen  from  no  other  quarter,  and 
if  the  legacies  given  by  them  had  been  upon  different  terms,  and 
there  was  no  other  circumstance  to  control  the  inference  from  thence, 
those  words  "  more  than  I  have  given  by  my  will "  in  tbe  second 
codicil  might  have  applied  to  both  the  will  and  codicil.  But  the 
same  interest  being  given  in  so  nearly  the  same  terms,  those  words 
ffdrly  assist  the  inference,  that  in  writing  the  second  codicil  she 
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thought,  she  was  doing  the  same  thing  as  when  writing  the  first, 
and  making  a  gift  additional  to  the  will  only :  and  to  the  apparent 
reason  for  repeating  the  legacies  to  the  same  persons  may  be  added, 
if  necessary,  that  the  same  person,  who  wrote  the  second  codicil, 
began  to  write  the  interlineation  upon  the  first,  and  found,  that  it 
would  too  much  obliterate  the  first,  and  probably  did  not  wish,  that 
the  l^;acy  to  himself  should  appear  in  his  own  hand-writing,  but 
rather  that  it  should  remain  in  her's  without  any  appearance  of 
meddling  on  his  part.  But  whatever  the  reason  may  be  (to  keep 
clear  of  too  remote  conjecture)  it  is  plain,  that  within  the  reason  of 
all  former  detenninations  there  is  too  much  evidence,  that  instead  of 
intending  this  as  additional,  because  there  is  no  reason,  why  she 
should  make  it  unless  for  the  sake  of  addition,  there  is  a  very  distinct 
reason  to  the  coittrary ;  and  that  becomes  much  enforced  by  the 
reference  to  the  will  only  as  the  instrument,  under  which  EUott  and 
Pheasant  had  legacies.  Therefore  each  is  ancillary  to  the  will  only ; 
and  these  legacies  are  not  additional. 

As  to  the  charity,  that  question  lies  in  a  very  narrow  compass. 
That  also  must  be  determined  by  reference  to  the  former  decisions, 
and  is  bound  by  those  to  a  certain  degree ;  though  perhaps  if  they 
had  not  existed  in  such  a  series  as  to  have  now  distinctly  established 
the  rule  of  the  Court,  the  question  might  now  undergo  rather  a 
different  consideration.  Some  argument  was  used  with  regard  to 
those  words  whether  precatory  or  jussory.  Those  I  lay  out  of  the 
case ;  because  it  is  clear,  that  it  is  impossible  to  qualify  this  as  a 
residuary  bequest  to  Vaston  for  his  own  use.  Under  this  will  he 
cannot  claim  for  himself.  In  the  Civil  Law  and  the  books 
upon  it  the  question  goes  to  this,  *  whether  such  words  do  [*475] 
or  do  not  bind  the  interest,  which  is  otherwise  absolute  to 
the  I^atee ;  whether  he  is  compelled  to  depart  from  his  pretensions 
to  the  absolute  interest  by  words  sufficient  to  destroy  the  general 
effect  of  the  legacy  to  him.  But  here  it  is  only  given  to  him  for  the 
purpose  of  erecting  a  charity ;  therefore  at  all  events  he  is  a  trustee ; 
and  it  is  the  same,  as  if  she  had  herself  given  it  to  the  charity 
specified,  provided  it  is  sufficiendy  specified,  the  same  as  if  she  had 
called  him  trustee ;  which  in  this  Court  extinguishes  all  pretensions 
whatsoever  for  himself  (1).  The  circumstance  of  his  death  between 
the  time  of  making  the  will  and  the  death  of  the  testatrix,  and  her 
consideration  of  ttuit,  must  not  direct  the  construction  of  a  will. 
The  Court  cannot  resort  to  circumstances  of  that  kind,  nor  judge  of 
her  intention  at  the  time  of  making  the  will  by  what  she  thought 
afterwards.  Therefore  it  is  the  common  case  of  a  legacy  lapsed  by 
the  death  of  the  legatee.  But  it  is  known  universally,  that  a  trust 
legacy  cannot  lapse,  because  the  trustee  dies,  but  it  survives  for  the 
benefit  of  the  cestui  que  trust.  The  only  question  therefore  is, 
whether  I  am  at  liberty  to  say,  these  words  are  such  a  disposition, 
as  this  Court  must  find  for  that  purpose.    There  are  many  cases, 

(1)  Poit^  Brown  v.  H^gs^  vol.  iv.  708 ;  v.  495 ;  viii.  561 ;  xvi  96L 
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where  the  most  general  gifts  for  charity  have  been  executed  (]). 
The  drcumstancey  that  the  trustee  is  unable  by  death  to  dispose  k 
it,  makes  no  difference,  because  it  is  a  power  given  to  a  penoD. 
Suppose  there  was  no  gift,  but  only  a  power  to  the  executor  to 
dispose  to  such  and  such  charities,  there  the  charities  surviye.  Bat 
here  it  is  much  stronger,  because  the  testatrix  has  reoommended  a 
more  particular  charity  than  the  general  one.  In  that  view  it  is 
impossible  to  say,  the  charity  must  not  be  sustained.  Therefore 
refer  it  to  the  Master  to  settle  a  plan  having  particular  regard  to  that 
recommendation ;  and  let  all  pcirties  have  costs  out  of  the  estate, 
and  as  between  attorney  and  client,  since  it  is  a  cause  between 
relations.  _ 

1.  The  oriffUial  decree  made  in  this  suit  was  supported  by  Lord  Eldon,  od  tiw 
re-hearmff,  7  Ve8ey,.d6;  and  finally  affinned  by  the  House  of  Lords,  in  March, 
1807.    Tne  first  hearing,  before  Lord  Thurlow,  is  also  reported  in  3  Brown,  517. 

3.  It  is  a  settled  rule,  that,  nuq/UcUer  d  prima  faeUy  gifts  of  legacies,  by  two 
different  instrumentB,  whether  of  the  same  amount  or  not,  must  be  neld  accumn- 
lative ;  and  that  one  is  not  to  be  taken  as  a  substitution  Tor  tiie  other:  tius,  how- 
ever, is  no  more  than  k  prima  faeu  presumption,  liable  to  be  rebutted,  by  inference 
collected  froip  the  wording  of  the  testamentary  instruments :  Bardav  v.  naiRWii^ 
3  Ves.  466;  Coote  v.  Boyd^  2  Brown,  528:  and  where  the  rules  of  Courts  of  Equity 
raise  a  presumption  of  a  contrary  kind,  that  is  to  say,  against  the  intention  of  a 
double  gift,  by  reason  that  the  sums,  and  the  motives  assigned,  are  the  same  is 
both  instruments,  IBenyon  v.  Benson,  17  Ves.  42,)  there,  parol  evidence  will  be 
received,  to  show  that  tne  testator  actually  intended  the  duplication  of  his  bounty. 
Hurd  V.  Beadi,  5  Mad.  360. 

3.  The  following  princi|Kle,  with  respect  to  accumulative  legacies,  has  been  laid 
down,  by  a  distinguished  judge^of  one  of  the  Ecclesiastical  Courts:— Where  a 
paper  is  codiciUaiy,  a  legacy  thereby  given  is  accumulative  to  one  given  to  the 
same  person  by  the  will,  to  which  such  codicil  is  annexed ;  but,  where  there  is  a 
complete  will,  and  an  instrument  intended,  (not  as  a  codicU,  but]  as  the  inceptioo 
of  a  new  will,  though  not  completed,  the  legacy  nven  by  the  latter  bstzoment 
revokes  that  given  by  the  former,  and  is  sub&tuted  in  the  place  of  it  bigm  v. 
Strtmg,  2  PhDlim.  313.  This  principle,  it  is  believed,  (though  the  learned  civilian 
above  alluded  to  expressed  more  tnan  doubts  upon  tne  subject,)  had  been  pie- 
viously  well  understood,  in  both  its  branches,  by  Courts  of  Equity,  though  iU 
universal  application  may  have  been  negatived  by  special  circumstances.  That 
a  gift  by  codicil  must,  generally,  be  considered  as  accumuliUive  to  a  gift  by  will, 
has  long  been  settled  in  the  Court  of  Chancery :  Hool^  v.  HatUnij  1  Brown,  389, 
note;  Fhu  v.  FovlI  Cox,  16i;  BaiUie  v.  BvUerfiM,!  Cox,992;  migtss.Ma^ 
fiion,  1  ftown,  389:  and  it  is  no  modem  doctrine  of  that  Court,  thi^  when  an 
intention  to  substitute  a  new  and  distinct  will  is  shown,  the  rule  turns  the  other 
wav.    Jackson  v.  /odbon,  2  Cox,  43. 

4.  Numerous  cases  have  ftilly  established,  that,  generally  speaking,  testament- 
ary  words  of  recommendation,  request,  or  desire,  are  imperative,  and  raise  a  toitft; 
JSMank  v.  Ifiubon,  7  Price,  220 ;  (see  the  rule  qualified  in  note  2,  to  1^ J- 
BvHioek^  1  V.  479):  and,  although  the  testator's  object  fails ;  or  is  contiarjr  to  the 
policy  of  the  law ;  or  is  too  vaguely  described  to  be  capable  of  being  cairied  into 
execution ;  yet,  when  it  was  clearly  the  intent,  that  the  executor  should  only  take 
as  trustee,  the  necessary  consequence  is  that  there  must  be  a  resulting  tPoA  w 
the  testator's  representatives.  Ahrict  v.  7^  ^talkop  q/*I>urftam,  9  Ves.  405;  AffO 
V.  J^tten,  3  Meriv.l9;  Vtxof  y.Jamwn,  1  Sim.  &  Stu.  71;  Poaoe  v.  7^.^^vslM^ 
of  CanUrbwry,  14  Ves.  370.  Where  the  execution  of  a  trust,  or  of  a  power  coupled 
with  a  trust,  would  otherwise  fail,  (in  consequence  of  tiie  death  of  the  tntftee, » 
other  accident,)  the  Court  of  Chancery  will  execute  the  trust    Brown  v.  Bffti  ^ 

(1)  M.G€n.y.  Oarke,  WaUerY.  CkUds,  M.  Gen.  v.  Herridt,  Amb.  42S;  584. 
712;  M.  Gtn.  v.  Comber,  2  Sim.  d&  Stu.  9a 
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Yea.  S70 1  Box  Y.mdOread,  16  VeB.X}  Cokv.WaA,  16  Yea.  43.  But,itmiut 
be  clearly  undeiBtood  that,  althou^  an  executory  or  legatee  in  trust,  may  be  ex- 
cluded from  all  beneficial  interest,  by  the  most  indefinite  intention  of  his  testator 
to  create  a  trust;  (see  note  1,  to  Bemui  v.  BrnMotj  1  V.  63 :)  still,  the  executor, 
or  legatee,  if  living  and  capable  of  executing  the  trust,  will  take  the  properhr, 
upon  trust  to  dispose  of  it,  as  tlie  law  would  dispose  of  it  if  there  had  been  no  will: 
Mrnee  ▼.  Tki  BtOop  qfDurhamy  10  Yes.  54a 

5.  No  particular  trust  can  be  enforced  in  Equity,  unless  the  property  to  be 
ffiyen  is  certain,  and  the  objects  to  whom  it  is  to  be  given  are  also  certain. 
CViMrat  V.  Coiemanf  9  VesL  323;  ffrigkl  v.  .^ttgfiu.  Cooper,  115;  Piermm  v.  Gfor- 
ffiett,  3  Brown,  45.  To  this  last  rule,  an  exception  is  made  in  fiivor  of  charities ; 
Equity  will  not,  indeed,  raise  up  charitable  objects,  inconsistent  with  and  contrary 
to  those  intended  by  a  testator;  JUorwjf  General  v.  Jfhitdiurd^  3  Yes.  145;  but, 
that  the  Court,  under  the  doctrine  of  ly  jv«s,  may  apply  a  testator*s  charity  in 
&VOC  of  objects  not  specified  by  himself,  see  onle,  note  3,  to  T%t  Momejf  Cknend 
V.  The  BfabviaOiete  Conqtan^,  1  Y.  295. 

6.  In  the  application  of  the  doctrine  of  gf  pn$^  this  distinction  now  prevails ; 
a  Court  of  Equity  will  not  decree  .execution  of  a  trust  for  charity  in  a  manner 
difif^nt  from  that  which  the  founder  intended,  unless  it  seems,  that,  although  the 
intention  cannot  be  executed  literalljr,  still,  another  mode  may  be  adopted  consis- 
tent with  the  founder's  general  intention,  so  as  to  execute  it  in  substance.  Mor- 
VM  General  v.  Boiiftiee,  S  Yes.  Jun.  388 ;  AUomm  General  v.  H'hUehiurchf  ubi  eupra. 
Ym  the  doctrine  of  gf  prt$^  which  was  formerly  '^pushed  to  a  most  extravagant 
length,**  is  now  much  restrained.  Monuy  General  v.  Min^uUf  4  Yes.  14.  If, 
therefore,  a  bequest  be  made  for  a  specific  purpose,  which  cannot  be  accomplished ; 
or  where  the  bequest  (not  being  a  gift  for  chariteble  purposes  generally)  is  too 
indefinite  to  be  executed ;  it  has  been  resolved,  that  a  Court  of  Equitir  cannot 
supply  a  general  intent  of  which  the  testator  has  given  no  indication.  Carinfn  v. 
IrmAf  4  Yes.  43L  And  where  a  testator  has  directed  his  bountv  to  be  ^ven  in 
private  charity,  this  is  a  trust  which,  fiixxn  its  very  nature,  cannot  be  administered 
under  the  direction  of  a  Court;  the  consequence  is,  either  that  the  fund  must  go, 
as  an  absolute  gift,  to  the  individnal  selected  to  distribute  it;  or  that  individual 
must  be  a  trustee  for  the  ntet  of  kin:  if  the  testator  intended  to  create  a  trust, 
(although  his  purpose  cannot  take  effect  as  he  wished,)  the  next  of  kin  will  be 
entitled  Ommanof  v.  Buidier^  Turn,  270.  So,  when  a  bequest  for  charitable 
purposes,  which,  if^it  stood  alone,  would  be  valid,  is  coupled  with  and  de])endent 
upon  a  devise  void  under  the  statute  of  mortmain ;  the  devise  being  the  principal, 
and  failing,  the  accessory  bequest,  (though  jnven  for  a  charitable  use,)  must  also 
faiL  Mmn^  General  v.  DavieSf  9  Yesi  S&;  Ckn^pman  v.  Brawn^  6  Yes.  410; 
Manuiif  General  v.  GoiiUtng,  2  Brown,  429.  And  where  an  undefined  portion  of 
a  legacy  is  directed  by  the  testator  to  be  applied  for  purposes  which  the  policy  of 
the  law  does  not  admit,  the  bequest  of  the  residue  to  a  charity  which  the  law 
sanctions  cannot  take  effect;  for  the  illegal  ]^  of  the  gift  being  undefined,  it  is 
impossible  to  ascertain  tlie  amount  of  the  residue.  Momejf  General  v.  /ftnzman, 
3Jac.&  Walk.  277;  Fezey  v. /muon,  1  Sim.  &  Stu.  71 ;  Grieve*  v.  due,  1  Yes. 
Jun.  553.  If,  indeed,  the  legal  beouest  and  the  illegal  purpose  are  not  so  con- 
nected as  to  be  inseparable,  and  the  proportions  are  defined,  or  capable  of  being 
exactly  calculated,  in  such  cases,  the  bequest  may  be  supported.  Momey  Oeiie- 
ral  V.  Stqmetf^  10  Yes.  29;  WdUe  v.  WM^  6  Mad.  71. 

7.  We  have  seen  above,  that  there  is  authority  for  restraining  the  doctrine  of 
cv  prt$  within  more  reasonable  limits  than  formerly  were  imposM ;  but,  we  have 
also  seen,  it  is  not  to  be  imderstood,  that  the  application  of  this  doctrine,  in  the 
administration  of  public  trustei,  is  abrogated ;  where  a  testator  has  clearly  expressed 
a  general  intention,  that  his  bequest  shall  be  applied  to  charitable  purposes,  there 
the  claims  of  his  representatives  are  devested ;  and  if  the  testator^i  intention  can 
be  carried  into  effect  in  substance,  though  not  in  the  exact  form  he  has  pointed 
out,  the  will  must  be  executed  cv  pree :  Momof  Generai  v.  Andrew^  3  Yes.  649 ; 
Momof  General  v.  Bauyer^  3  Ves.  729 ;  BMop  qf  Hertford  v.  Mame,  7  Yes.  324. 
Even  when  a  testator  has  pointed  out  no  specinc  charity  whatever,  still,  if  he  has 
declared  a  general  charitable  purpose,  that  undefined  general  purpose  will  be 
made  efifectuaL  Thiu,  where  a  devisor  (by  will  executed  before  the  statute  of 
mortmain,)  charged  his  real  estates  with-  tne  sum  of  1,00(X.,  for  such  charitable 
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purposes  as  he,  the  testator,  should  direct  by  a  codicil  to  be  annexed  to  Ins  vill, 
or  by  note  in  writing,  but  afterwards  left  no  direction  by  note  or  codicil,  the  Gomt 
of  Chancery  held  the  money  well  charged,  for  general  purposes :  Sidafen^M  eoae, 
2  Freem.  261 ;  MUU  v.  Farmer,  1  Meriv.  82;  PUschd  v.  Paris,  2  Sim.  &  Stn. 
392 :  though  it  is  perfectly  clear  such  a  charge  could  not  haye  been  made  avail- 
able in  fayor  of  indiyiduals,  upon  any  presumption,  or  parol  eyidence,  that  they 
were  the  persons  whom  the  testator  expressed,  by  his  will,  a  future  intentian 
more  particularly  to  designate,  but  whose  nominabon  was  neyer  actually  made; 
see,  ante,  the  note  to  lYederick  y.  HaU,  1  V.  396 :  see  also  Dashwood  y.  Pej^ta, 
18  Ves.  41.  For  there  is  no  doubt,  that  the  same  words  in  a  will,  when  aj^plied 
to  the  claims  of  indiyiduals,  may  require  a  yery  different  construction  from  that 
which  would  goyem  them  tf  applied  to  a  case  of  charity.  The  ^unds  of  this 
distinction  may  now  be  obscure,  or  eyen  unsatisfactory,  but  it  is  too  late,  at 
present,  to  call  it  in  question.  MiUs  y.  Farmer,  1  Meriy.  94 ;  Momey  Genend  t. 
/odbmrn,  11  Ves.  367. 

8.  The  construction  of  a  will  is  not  to  be  affected  by  any  consideration  of 
circumstances  occurring  after  its  execution,  and  which  contingencies  possibly 
neyer  suggested  themselyes  to  the  testator;  though,  if  he  had  contemplated  them, 
they  miept,  probably,  haye  influenced  the  disposition  made  by  him.  Ex  parte 
the  Earl  of  Ilcheder,  7  Ves.  369;  Ecai  ofM^marle  y.  Bogare,  2  Ves.  Jnn.  482; 
Mofkuy.  Modey,  5  Ves.  24a 

9.  The  rule,  that  where  a  bequest  is  made  to  trustees  for  general  charitable 
purposes,  the  trust  must  be  the  subject  of  ainheme  before  th&  Master ;  but  that 
where  the  object  is  charity,  without  a  trust  interposed,  the  disposition  is  in  the 
Crown,  and  must  be  made  according  to  directions  under  the  royal  sign  manual ; 
was  considered  to  be  setded  in  Potce  y.  7^  ArMithop  of  Cmderbm^  14  Vea 
372. 

10.  Costs  are  now  frequently  giyen  in  charity  causes,  as  between  attorney  and 
client  Otbome  y.  Denne,  7  Ves.  425 ;  Cunrie  y.  Pye,  17  Ves.  46a  And  by  tbe 
bill  now  (1827)  before  Parliament,  for  the  regulation  of  the  practice  of  the  Court 
of  Chanceiy,  it  is  proposed  that,  in  eyeiy  taxation  of  costs  between  party  and 
party,  the  same  rules  and  the  same  rate  of  allowance  shall  be  adopted,  as  are  at 
present  adopted  in  the  taxation  of  costs  between  solicitor  and  chent,  except  in 
cases  otherwise  expressly  proyided  for.  It  may  be  obseryed,  also,  that  it  is  by  no 
means  a  general  principle,  in  Courts  of  Equity,  that  the  Crown  can  neither  pay 
nor  receiye  costs.  The  Attorney  Greneral,  suing  in  discharge  of  his  public  dutr, 
can  neyer,  indeed,  be  made  to  pay  costs ;  for  which  reason,  a  relator  is  usoalfy 
named  in  informations  touching  charities  (though  that  is  not  required  under  the 
statute  59  Geo.  III.  c.  91| ;  but  it  is  not  the  rule  of  a  Court  of  Equity  neyer  to 
^ye  the  Attorney  Greneral  costs  in  such  cases ;  and  where  he  is  made  defendant 
m  respect  of  legacies  giyen  to  charities,  he  habitually  receiyes  costs.  Momof 
Cftneral  y.  Ashbtimham,  1  Sim.  &  Stu.  397.  Whether  such  costs  are  to  come  oat 
of  the  estate,  as  in  the  principal  case,  or  must  be  jNiid  by  the  parties  personally, 
as  in  Tlie  Momey  General  y.  Aahbumham,  will  be  in  the  discretion  of  the  Couzt 


[•476] 

BAYLY  V.  THE  CORPORATION  OF  LEOMINSTER. 
[179S,Mat  11. ...  &  C.  3  Bro.  C.  a  529.] 

Lessor  for  liyes  under  coyenant  to  renew  on  expiration  of  one  not  bound  if  no 

application  till  two  drop. 
Where  a  cause  is  heard  on  bill  and  answer,  only  40  shillings  costs  on  disnuaanf 

the  bill,  unless  a  special  case. 

The  Plaintifis  were  lessees  for  three  lives  under  the  CkMrporatioD, 
who  were  under  covenants  to  renew  on  certain  terms,  when  one 
life  should  drop.    The  lessees  suffered  two  lives  to  expire,  and 
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brought  the  biD  for  renewal  upon  the  original  terms ;  which  was 
resisted  by  the  Corporation ;  as  the  lease  provided  for  renewal,  only 
when  one  life  should  drop  and  two  remain,  but  not  in  the  case  of 
two  gone  and  one  remaining.  They  therefore  insisted,  that  the 
lease  must  be  upon  their  own  terms. 

Attorney  General  [Sir  A.  MacdonaU]j  tor  the  Plaintiffs.  I  can- 
not find  any  case  for  it ;  but  upon  the  general  principle  the  intent 
of  the  lease  and  covenants  must  have  been,  that  whether  one  or 
two  lives  had  dropped,  it  should  be  renewable.  It  is  matter  of 
appreciation ;  and  no  loss  ought  to  be  sustained,  where  there  can  be 
a  compensation. 

Lord  Chanckllor  [Thublow].  The  lessees  were  not  bound  to 
renew,  but  were  at  liberty  to  let  it  run  out,  if  they  pleased ;  and 
they  seem  in  this  case  to  have  made  use  of  that.  If  they  had  con- 
fidence enough  in  that  life  to  make  repairs,  and,  now  that  it  is 
nearly  run  out,  wish  to  make  a  new  baigain  upon  the  old  footing, 
they  do  not  treat  the  defendants  fiedrly.  But  this  case  has  been 
determined  over  and  over  in  the  House  of  Lords  upon  Irish 
cases  (1). 

Dismiss  the  bill  with  costs. 

On  the  14th  of  June  it  was  moved  to  vary  this  decree  by  reducing 
the  costs  to  forty  shilUngs  according  to  the  course  of  the  Court,  as 
the  cause  was  heard  upon  bill  and  answer. 

The  Solicitor  General  [Sir  John  Scott]^  against  the  motion,  cited 
an  order  made  by  Lord  Hardwicke,  that  the  Court  should 
exercise  their  discretion  *in  cases  of  that  kind,  and  in  [^477] 
future  give  costs  in  proper  cases.  The  Solicitor  General 
said,  the  practice  was  dtered  by  this  order,  and  that  this  was  a 
proper  case  for  costs ;  as  what  the  Fbuntifis  represented  to  be  a 
little  slip,  was  neglecting  to  apply  for  a  renewal  from  the  year  1763. 

Lord  Chamceixor  granted  the  motion ;  saying,  the  order  by  Lord 
Hardwicke  did  not  alter  the  practice  generaDy ;  but  gave  a  discre- 
tion to  vary  it,  if  a  special  case  was  made  (2) ;  and  this  point  was 
not  raised  when  the  cause  came  on. 

Tax  tenns  of  fhe  coveiuiits  for  renewal  of  the  lease,  in  question  in  this  ease, 
are  jriven  in  3  Brown,  529.  And  the  case  U  commented  upon  in  MaxukU  v.  Ward^ 
1  ITCleland,  465.  The  wordinc^  of  the  covenant  was  conclusive  against  the 
lessee's  right  of  renewal,  under  ue  actual  circumstances.  As  to  the  question  of 
costs,  see  Cowddl  v.  TaOoekj  3  Yes.  &  Bea.  19. 

(1)  Poet^  Bmmham  v.  Gwfs  HotpUal,  EaUm  v.  I^im,  voL  iii.  295,  G90;  Mowt 
V.  Foleu^  vi  232;  Tggvlden  v.  Jl%,  ix.  925;  Hie  Ct^  of  London  v.  Miffordj  ziv. 
41;  ^w^/mie  V.  £^  1  BaU.  &  Beat  285. 

(2)  See  Orders  in  Chancery,  Mr.  Beames's  edition,  450,  and  the  note  in  451. 
Costs  in  Eq.  by  Mr.  Beames,  S30, 1.  Rogere  v.  Goorty  poit,  vol.  xviL  130;  Cow- 
deU  V.  TaOodL  3  Yes.  &  Bea.  19. 
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LEGARD  V.  HODGES. 
[1793,  Mat  14. ...  a  a  3  Bbo.  C.  C.  53L1 

CoYMftAsn  to  0et  apart  and  pay  annual  profits  of  land  is  in  eqiuty  a  lien  oo  tke 
land  againat  the  covenantor  and  clahnantii  nnder  him  with  notice,  (a) 

Agreement  concerning  anjr  mbject,  though  in  fonn  peraonal,  laiMB  a  tnM  in 
equity  against  the  party  himself,  yolonteen,  and  claimants  with  notice  imder 
hmi ;  except  where  the  effect  wonld  be  to  restore  ^e  jwwer  of  TioUtiiigJt,  n 
where  tenant  in  tail  has  suflfored  a  recoveiycootruy  tohis  covenant,  [p^478.] 

Mb.  Hodges,  tenant  for  life  of  estates  in  Eng^d  and  in  the 
West  Indies,  by  his  marriage  settlement,  in  oonsideralion  of  40001., 
the  fortune  of  his  wife,  agreed  that  the  said  sum  shonki,  with 
10,00Q2.  to  be  paid  by  hfan,  be  laid  out  in  trust  to  be  apfJiied  to 
certain  uses ;  and,  in  wder  to  raise  the  said  10,000{.  he  coyenanted 
with  the  trustees  in  the  settlement,  that  he  woidd  set  apaii  and  pay 
to  those  trustees  one  third  part  of  the  dear  annual  profits  of  his 
estates  in  England  and  in  the  West  Indies.  Afterwards,  beiig 
pressed  with  debts,  he  conveyed  his  life  estate,  so  bound  by  his  oor- 
enant,  to  other  trustees  to  raise  10002.  a  year  for  himself,  and, 
subject  thereto,  to  pay  off  certain  dd>ts  and  incumbrances,  the 
object  of  the  last  settlement,  which  took  notice  of  the  first  The 
biU  was  brought  by  the  trustees  under  the  first  settlement  to  hare  a 
trust  declared  for  the  purposes  of  that  settlement  as  to  <Hie  third  of 
the  clear  annual  profits  of  the  life  estate  of  Mr.  Hodges.  For  the 
parties,  claiming  under  the  last  setdement,  it  was  contended,  that 
under  the  first  there  was  no  lien  upon  the  land  but  a  mere  penooal 
covenant 

Lord  Chancellor  [Thublow]  having  taken  a  short  time  to  con- 
sider, this  day  delivered  his  opinion. 
[*  478]  •  The  reference  in  the  last  settlement  to  the  first  pate  it 
out  of  all  questicm,  that  all  the  parties  to  the  last  had 
notice  of  the  first;  so  that  it  is  reduced  merely  to  a  question  upon 
the  operation  of  the  first  On  onQ  side  it  was  inristed  to  be  a  pe^ 
sonal  covenant,  and  that  there  was  a  remedy  at  law:  and  for  that 
was  cited  (hlUnt  v.  Pimnmer,  I  P.  Will.  104,  where  tenant  in  iwl, 
remainder  over,  contracted  in  a  setdement  not  to  suffer  a  recovery. 
The  effect  of  that  would  be  the  descending  of  the  estate  to  the 

(a)  There  is  genenUy  no  difficulty  in  Equity  in  estabUshing  a  lien,  not  only  as 
real  estate,  hot  on  personal  property,  or  on  money  in  the  hands  of  a  tidrd  pen"*^ 
where  that  is  a  matter  of  agreement,  at  least  against  the  party  himself  and  ^ 
persons,  who  are  volontecm,  or  have  notice.  See  3  Stoiy,  Eq.  Juris.  $1^; 
CUiycr  V.  IWm,  1  Tarn.  4^  Ross.  469.  Where  there  is  an  agreement  to  iet 
^MUt  a  particular  ftmd  fmr  the  satisfkction  of  a  particnlar  creditor,  such  agrecmait 
raises  a  trust  and  creates  a  lien  upon  such  fund  for  the  satisfaction  of  such  credh 
tor.  i:i0ingv..^Mtir,l  Humph.  537.  See  JBr  foiie  Atkins,  2  Y.  &  CoU.  5S7. 
Where  a  contract  is  made  for  Uie  sale  of  lands,  die  vendor  is,  in  Equity,  inmiedh 
ately  deemed  a  trustee  for  the  vendee  of  the  real  estate ;  and  the  vendee  is  deem- 
ed a  trustee  forth©  vendor  of  the  purchase-money.  See  2  Story,  Bq.  §1213,al» 
f  789,  and  cases  cited ;  CWMoftv.J^hMm,  6  JohiM.Ch.  396;  Crmgv.Utbt,^ 
Wheat  577. 
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issue.  An  attempt  was  made  to  consider  that  as  a  covenant  bind- 
ing in  equity  upon  the  subject-matter  of  the  agreement.  On  the 
other  side  it  was  insisted  to  be  a  personal  covenant ;  and  it  was 
held  to  be  so.  I  confess,  I  think,  it  was  impossible  to  apply  to  that 
case  this  doctrine  of  a  Court  of  Equity,  that,  whatsoever  is  the 
agreement  concerning  any  subject  real  or  personal,  though  in  form 
and- construction  purely  personial  and  suable  only  at  law,  yet  in  this 
Court  it  binds  the  oHiscience.  I  cannot  apply  that  to  that  case, 
because  the  utmost  effect  of  it  would  be  to  restore  the  estate  tail ; 
and  to  do  that  by  the  conscientious  agreement  not  to  destroy  it 
would  leave  it  under  the  same  power  as  before.  Excluding  that 
case,  none  of  the  rest  go  to  establish  a  proposition  in  contradiction 
to  this  maxim,  which  I  take  to  be  universal,  that  wherever  persons 
agree  concerning  any  particular  subject,  that  in  a  Court  of  Equity 
as  against  the  party  himself,  and  any  claiming  under  him  volunta- 
rily or  with  notice,  raises  a  trust  These  persons  have  so  claimed  : 
and  therefore  this  is  a  pure  trust  estate,  and  they  must  be  declared 
trustees  for  one  third  of  the  clear  annual  profits,  and  must  account 
firom  the  time  of  taking  possession,  having  all  just  allowances  (1). 

The  other  cases  cited  at  the  bar  were  Lord  Warrington  v. 
Lottghamy  Pre.  Ch.  89;  BosvU  v.  Brander,  1  P.  Will.  458;  and 
Flight  V.  Cook,  2  Ves.  619.     

1.  This  case  is  reported  in  3  Brown,  531,  and  also  (as  to  a  rehearing,  when  the 
oriffinal  decree  was  affirmed)  in  4  Brown,  421. 

£  In  Legard  v.  Mnmniy  3  Ves.  361,  Lord  Rosslyn  observes,  that  both  he,  and 
88  he  imagined,  Lord  Thurlow  also,  understood  the  demise  to  Johnson  and 
Turner,  in  the  principal  case  mentioned,  had  no  other  effect,  as  to  those  parties, 
than  that  of  constitutmg  them  attorneys  for  Hodra. 

3.  With  regard  to  a  covenant,  setting  apart  and  appropriating  part  of  the  ^rearly 
rents  of  an  estate,  it  seems  well  established  doctrine,  tliat  such  a  covenant  is  not 
merely  a  personal  one,  but  gives  a  lien  on  the  estate :  Power  v.  Bmkjfy  1  Ball  & 
Beat  52 :  and  though  an  assignment  of  rents  and  profits  is  a  very  unusual  mode 
of  conveyance,  jret  when  the  assignment  recites  tbte  intention  of  the  peities  then 
to  give  a  security  for  money,  and  there  is  a  covenant  for  farther  assurance,  it 
amounts  to  an  equitable  lien,  and  entitles  the  assignee  to  insist  on  a  mortgage. 
ExforU  WiBify  2  Cox,  233;  &  C.  1  Ves<  Jun.  162.  A  distinction  must  be  made 
between  a  covenant  imposing  a  present,  actual,  charge  upon  estates,  and  a  cove- 
nant that  the  party  will  chuge  his  estates ;  in  the  former  case  a  specific  lien 
attaches ;  in  the  latter  the  covenant  is  personal  only.  FaUsner  v.  (yBrimj  2  Ball 
&  Beat  223;  IVtmouU  v.  ZMtre,  1  P.  Wms.  422;  mOUma  v.  Lueaa,  2  Cox,  160. 

(l)See;NM<,voLiiL35].    1  BalL  d&  Beat  20a 
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PIGOT  V.  BULLOCK. 

[1792,  Mat  18. ...  a  C.  3  Bro.  C.  C.  5S9.] 

Mr.  Justice  Buller,  for  ike  Lord  Chancellor. 

Ten AifT  for  life  has  no  property  in  the  underwood,  till  his  estate  comes  int^  pos- 
session :  therefore  cannot  have  an  account  of  what  was  cut  wrongfully  by  a 
preceding'  tenant  (a) 

Words  of  restraint,  unless  there  is  a  provision  for  the  consequence  of  violatioD, 
operate  only  as  recommendation,  [p.  483.] 

Tenant  for  life  without  impeachment  of  waste  cannot  maintain  trover  for  timber 
severed  during  a  prior  estate ;  but  it  vesti  immediately  in  the  owner  of  tiie  is- 
heritance.  Tenant  fiir  life  impeachable  is  in  the  same  case  as  to  underwood, 
[p.  484.] 

Costs  given,  [p.  484.] 

Mr.  PIgot,  tenant  in  fee,  in  1748  devised  to  his  wife,  in  case  be 
should  leave  no  issue,  all  his  estate,  to  hold  the  same  during  her  life 
'<  with  full  liberty  to  cut  timber  and  underwood  for  repairs  or  for  her 
own  use  in  fuel  or  otherwise,  but  not  to  sell ; "  remainder  to  the 
Plaintiff  for  life,  remainder  to  his  children  in  tail.  The  testator  died 
in  1751.  In  1753  his  widow  married  Lord  Saye  and  Sele,  who 
died  in  1781.  Lady  Saye  and  Sele  died  in  1789,  after  having  cot 
down  and  sold  timber  and  underwood  upon  the  estate  devised  to 
her.  The  testator  having  left  no  issue,  the  next  tenant  for  life 
brought  the  bill  against  the  executors  of  Lady  Saye  and  Sele  for  an 
account  of  the  money  received  by  her  for  the  underwood  cut  from 
the  testator's  death  to  the  time  of  her  second  coverture,  and  from 
the  expiration  of  that  to  the  time  of  her  death ;  but  he  made  no 
claim  in  respect  of  any  cut  during  her  second  coverture,  as  the 
personal  representative  of  Lord  Say  and  Sele  was  not  before  the 
Court 

Mr.  IMyyd  and  Mr.  Alexander,  for  the  Plaintiff.  This  deinand  is 
opposed  upon  two  grounds ;  first,  the  restriction  from  sale  is  con- 
sidered as  void ;  secondly,  the  Plaintiff  is  not  considered  to  be  the 
person  entitled  to  the  account.  As  to  the  first,  the  devisor  was 
tenant  in  fee,  and  might  devise  upon  any  terms  not  illegal.  The 
exception  is  not  inconsistent  with  the  thing  granted,  as  it  is  only  an 
exception  of  a  particular  thing,  and  therefore  not  like  many  cases  at 
law,  where  the  exception  goes  to  the  whole  of  the  grant    As  to  the 

{a)  If  timber  is  cut  by  the  tenant,  unneceasariljr,  he  acquires  no  title  to  it,  dot 
can  ne  convey  anv  to  a  purchaser.  Mooen  v.  WaUj  3  Wendell,  104.  So  tiin|^ 
cut  by  a  stranger  oelongiB  to  the  reversioner,  and  not  to  the  tenant ;  and,  if  earned 
away,  the  reversioner  has  a  constructive  possession,  sufficient  to  maintain  tiespa* 
ife  ftoniff  ojporiofu  a^fainst  the  stranger.  BtdMey  v,  Dotbeartj  7  Oxol  23SL  And 
it  is  a  general  principle,  that  the  tenant,  without  some  special  agreement  to  the 
contrary,  is  responsiole  to  the  reversioner  for  all  injuries  amounting  to  waste, 
done  to  the  premises  during  his  term,  by  whomsoever  the  injuries  may  have  be^ 
committed,  with  the  exception  of  the  acts  of  God,  %dA  public  enemies,  an^^ 
acta  of  the  reversioner  himselfi  See  4  Kent,  Comm.  77,  (5th  ed.) ;  ffhik  v.  Wog- 
noTy  4  Ham.  &  Johns.  373.  As  to  the  e&ct  of  the  clause  wUhoi^  ui^tadmtm 
of  waste,  see  4  Kent,  Cknom.  78. 
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second,  the  party  who  has  a  right  to  this  account  must  be  either  the 
Plaintiff  or  the  first  tenant  in  tail  as  first  owner  of  the  inheritance, 
who  is  not  before  the  Court,  but  is  the  eldest  son  of  the  Plaintiff. 
If  the  underwood  was  now  standing,  being  a  profit  of  the  estate, 
tenant  for  life  or  years  impeachable  for  waste  would  have  a  right  to 
cut  it.  The  limitation  to  the  Plaintiff  is  without  the  restriction 
imposed  on  the  widow.  He  is  in  the  same  situation,  as 
tenant  for  life  without  impeachment  of  waste  is  *  as  to  [*480] 
timber.  Since  Whitfield  v.  Bewit,  2  P.  WiD.  240,  where 
there  is  a  limitation  in  strict  settlement,  remainder  to  another  person 
in  tail,  if  timber  is  cut  by  wrong  or  faDen  by  accident,  the  first 
tenant  of  the  inheritance  may  bring  trover.  But  the  tenant  for  life 
and  remainder-man  in  tail  cannot  by  agreement  cut  timber ;  if  they 
do,  this  Court  will  lay  hold  of  it,  and  will  not  permit  them  to  pocket 
the  money,  but  will  order  it  to  be  laid  for  the  first  person  entitled  to 
the  estate ;  Garth  v.  Cottmy  1  Yes.  424,  546 ;  fVUliams  v.  The 
Duke  of  BoUan,  3  Cox's  P.  Will.  268,  n.  Supposing  the^bill  had 
been  filed  by  this  Plaintiff  against  Lady  Saye  and  Sele  and  her  hus- 
band for  an  account,  according  to  what  Lord  Hardwicke  says  in 
Oarth  V.  Cotton^  that  an  injunction  to  stay  waste  would  be  granted 
upon  a  bill  by  the  trustees  to  preserve  contingent  remainders,  the 
Court  might  have  given  the  money  to  him,  because  it  is  part  of  his 
estate  for  life,  and  he  might  liave  cut  it  if  standing,  and  have 
pocketed  the  money.  The  only  way  of  redressing  this  wrong  is  by 
inquiring,  to  whom  the  injury  was  done ;  and  the  person  injured  is 
the  Plaintiff.  The  reason  in  favor  of  the  tenant  of  the  inheritance 
is,  l)ecau8e  he  would  be  the  first  person  entitled,  if  it  was  standing. 
In  OUes  Bray  v.  Sir  Paid  Tracey^  2  Cro.  688,  it  is  said,  that  though 
in  the  life  of  tenant  for  life  the  termor  by  Ms  assent  might  have 
made  waste,  and  would  not  be  punishable,  yet  after  the  death  of 
tenant  for  life  he  had  committed  waste  to  the  disherison  of  him  in 
remainder,  and  then  it  is  the  same  as  if  done  after  the  death  of  the 
tenant  for  life.  This  though  only  a  dictum  is  an  opinion,  that  tenant 
for  life  without  impeachment  of  waste  has  some  interest  in  the 
timber. 

Solicitor  General  [Sir  John  Scott]  and  Mr.  Mitford^  for  the  De- 
fendant. As  to  the  first  period  the  answer  is,  that  this  is  a  bill  for 
an  account  of  underwood  cut  above  30  years  ago.  No  suit  was 
brought  against  her  husband :  nor  was  the  bill  filed  till  1790.  A 
Court  of  Equity  does  not  give  an  account  for  so  stale  a  demand. 
Upon  the  other  point  the  question  is  first,  whether  the  interest  in 
the  underwood  if  cut  was  in  any  other  person  than  Lady  Saye  and 
Sele ;  if  so,  secondly,  whether  it  was  in  the  Plaintiff.  This  is  not 
like  the  cases  alluded  to  of  reservations  nor  of  a  devise  of  land  with 
regard  to  the  effect  of  passing  the  property  in  the  timber.  In  case 
of  reservation  it  is  in  the  person,  who  made  the  reserva- 
tion. If  a  house  is  given  with  a  *  direction  not  to  let  a  [*481] 
particular  room  in  it,  unless  there  is  a  devise  over  or  a 
clause  of  forfeiture,  it  is  nothing  more  than  a  fruitless  denotation  of 
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an  intent  to  restrein  without  tulopting  the  eflfectiud  method  toimpoie 
that  restraint ;  and  therefore  the  pri^q^es,  which  are  by  law  atUich- 
ed  to  the  estate,  are  enjoyed  with  it  This  cannot  operate  as  a  oon- 
dition.  No  estate  can  be  quaUfied  by  a  condition  repugnant  U>  the 
estate  ;  Co.  Lit  5206  b.  Another  reason  is,  that  no  person  but  the 
heir  can  take  advantage  of  a  condition ;  and  his  entry  for  that  por- 
pose  would  avoid  every  part  of  the  devise.  Every  exception  or  res- 
ervation will  be  v(Hd  for  uncertainty.  The  underwood  in  this  case 
is  given  to  her  for  life :  but  there  is  a  restriction  upon  her  enjoyment 
of  it  If  an  estate  is  given  to  a  man  with  a  direction  to  take  a  par- 
ticular name,  if  nothing  more  is  said,  and  there  is  no  devise  over,  it 
is  nugatmry.  So  if  a  legacy  is  given  with  a  direction  not  to  marry 
a  particular  person,  or  without  consent,  if  there  is  no  fwevious  condi- 
tion to  the  enjoyment,  it  will  not  <^mte  without  a  devise  over.  The 
law  supposes  these  directions  only  to  be  used  in  terrarem^  because 
sufficient  words  are  not  used.  Suppose  there  was  a  lease  with aom- 
pfe  declaration,  that  the  lessee  should  not  assign,  but  without  a  pro- 
viso of  re-entry,  that  would  not  have  ^ect  though  in  a  case  of  coih 
tract  The  effect  of  this  devise  as  to  the  timber  is  to  pass  the  prop- 
erty to  the  person,  to  whom  the  inheritance  is  given.  If  there  is  ten- 
ant for  life  impeachable  for  waste,  he  has  no  propoty  in  the  timber 
except  in  the  use  of  the  shade.  If  he  is  not  impeachable,  Letn# 
BowWm  One,  11  Co.  79,  estabtishA  the  direct  contrary,  to  what  b 
contended  for ;  for  if  he  makes  use  of  his  privilege  during  the  enjoy- 
ment of  his  estate,  he  may ;  but  it  does  not  give  him  the  property 
of  timber  cut  wrongfully  by  a  person  having  a  prior  estate  to  his. 
The  Court  has  always  said,  that  if  a  person  cuts  it  by  wrong,  he,  who 
has  the  inheritance  shall  maintain  trover,  even  though  it  is  a  case, 
in  which  he  cannot  maintain  waste,  as  where  there  is  an  intervening 
estate  for  life,  which  prevents  an  action  of  waste,  but  does  not  pie- 
vent  trover  in  respect  of  the  property.  Where  it  is  reserved,  it  is  in 
the  person,  who  reserved  it ;  and  he  has  the  remedy  if  it  is  cut: 
where  it  is  given,  the  person,  to  whom  it  is  given,  having  the  prop- 
erty has  all  the  right,  such  property  creates.  Underwood  is  part  of 
the  profits ;  and  the  gift  carries  aU  the  profits  to  accrue  duriqg  the 
estate.  In  this  case  the  underwood  is  not  given  to  the 
[*482]  tenant  in  tail,  as  timber  is  by  force  of  the  gift  If  *  tim- 
ber is  cut  wrongfiilly,  the  person,  havii^  the  |M!op^  be- 
fore it  fell,  may  bring  trover ;  but  not  so  for  the  underwood  in  this 
case  till  sold ;  for  it  is  the  use,  after  it  \&  cut,  that  is  restrained ;  and 
if  she  had  applied  it  to  any  other  use,  she  could  not  have  been  said 
to  have  done  it  wrongfully.  If  there  is  not  a  condition,  for  the  breach 
of  which  the  heir  at  law  might  enter,  and  if  this  is  to  be  considered 
as  a  profit  arising  in  seven  or  fourteen  years,  which  die  must  be  said 
to  have  received  for  the  heir  at  law,  there  could  be  no  roaedy  for 
him,  except  an  action  for  money  had  and  received,  or  a  bill  in  na- 
ture of  that  action ;  for  trover  upon  the  cutting  would  not  lie. 

Reply.     As  to  the  staleness  of  the  demand,  this  is  a  fraud;  apd 
the  Coiiurt  has  always  said,  that  in  cases  of  iraud  there  shall  be  relief 
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against  an  executor;  Garth  v.  Cotton,  3  Atk.  751.  So  in  P.  Will, 
it  is  said  to  be  the  course  of  the  Court  to  give  an  account  against 
the  executor  of  the  party,  who  cut  timber  wrongfully.  If  the  Plain- 
tiff is  not  entitled,  the  party  who  is,  is  an  infiuit,  and  therefore  in 
time ;  nor  did  his  title  accrue  till  her  death ;  and  a  party  is  not 
obliged  to  take  advantage  of  a  forfeiture,  till  the  estate  comes  into 
possession,  though  he  may  before  that.  Nothing  is  said  in  the  an- 
swer about  the  length  of  time.  The  executors  are  trustees  for  char- 
itable purposes  under  her  will :  their  only  care  must  be,  that  it  goes 
to  the  right  person ;  therefore  if  the  Court  thinks  the  Pkiintiff  is  not 
entitled,  the  cause  ought  to  stand  over  to  make  the  son  a  party. 
Though  a  devise  for  life  with  condition  to  take  no  profits  is  bad,  yet 
in  equity  there  is  nothing  illegal  or  repugnant  in  the  condition  in  this 
case.  If  she  had  avowed  her  intention  to  sell  what  she  was  cutting, 
an  injunction  would  have  been  granted.  If  there  is  tenant  for  life 
without  impeachment  of  vraste,  and  afterwards  in  the  same  instru- 
ment voluntary  waste  is  excepted,  that  restriction  is  good.  The 
heir  can  have  no  title ;  as  he  can  only  come,  for  what  is  not  dis- 
posed of,  and  here  the  whole  is  given  away. 

BuLLER,  J.  The  first  point  is,  whether  there  is  a  ground  for  the 
distinction  made  for  the  Defendant  as  to  the  two  periods,  in  which 
this  underwood  was  cut.  It  is  insisted  for  the  Defendant,  that  it  is 
against  conscience  to  call  upon'the  executor,  for  the  value  of  what 
was  cut  in  the  first  period.  I  do  not  see  any  thing  against  con- 
science in  it ;  for  if  she  took  it  without  right,  her  estate  was 
benefited  by  it,  and  therefore  ought  to  repay.  The  *  whole  [*  483] 
therefore  stands  upon  the  same  ground ;  and  the  account 
must  be,  if  at  all,  for  both  periods. 

Upon  the  merits  there  are  two  questions:  first,  whether  Lady 
Saye  and  Sele  is  accountable  to  any  one ;  secondly,  if  so,  whether 
to  the  Plaintiff.  The  first  depends  upon  the  words  of  the  will. 
From  the  words  giving  her  this  power  it  seems,  as  if  the  testator, 
when  using  them,  meant  not  to  restrain  any  right,  she  should  by  law 
have  by  force  of  her  estate  for  life,  but  to  give  her  some  farther  right ; 
and  as  to  the  timber,  that  clause  does  give  her  a  farther  right  by  di- 
recting, that  she  should  have  it,  so  fiu-  as  she  wanted  it  for  her  own 
use :  but  as  to  the  underwood  there  eannot  be  the  same  construc- 
tion ;  for  she  would  have  had  a  right  to  cut  that  under  the  general 
devise  without  an  express  power ;  but  the  eflS^ct  was  to  enlaige  her 
interest.  Upon  the  words  ^^not  to  seU"  it  must  be  remembered, 
that  there  is  no  provision  as  to  the  consequence  of  her  selling. 
Therefore  if  it  stood  upon  the  underwood  only,  I  do  not  know,  how 
it  is  to  be  considered  otherwise  than  as  a  recommendation,  not  as 
stripping  her  of  her  right.  Upon  this  I  am  inclined  to  think,  she  is 
not  accountable  at  all.  But  it  is  not  necessary  to  decide  that,  if  the 
second  point  is  against  the  Plaintiff;  and  that  I  think  is  against  him. 
It  is  begging  the  question  to  say,  this  Court  would  have  granted  an 
injunction  against  her  cutting  timber  expressly  for  the  purpose  of 
sale ;  for  this  point  must  have  been  first  determined ;  therefore  it  is 
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idem  per  idem.  Then  suppose  an  estate  given  withoat  impeachment 
of  waste  except  volimtaiy  waste;  it  would  be  good  undoubtedly; 
but  it  is  not  like  this :  for  if  an  estate  is  given  for  life,  the  additioa 
<^  toithoui  impeachm/ent  of  waste  "  is  an  addition  of  interest ;  and  it 
may  be  general,  or*under  such  restriction  as  the  testator  thinks  fit 
But  here  there  is  an  interest  given,  justifying  the  act  done ;  and  the 
words  added  certainly  as  to  the  underwood  do  not  increase  that  in- 
terest. 

Another  question  is,  whether  the  heir  has  a  right  to  sue  in  this 
case.  He  can  have  no  right.  That  part  of  the  case  has  been  an- 
swered by  saying,  that  upon  this  will  all  the  interest  in  the  estate  is 
disposed  of  some  way  or  other.  The  only  point  remaining  is,  whether 
this  tenant  for  life,  not  being  tenant  without  impeachment  of  waste, 
has  any  property  in  the  underwood  cut,  before  his  estate  comes  into 

possession.  It  is  rightly  assimilated  to  the  case  of  tenant 
[*  484]     for  life  without  impeachment  of  waste,  supposing  it  *only 

to  relate  to  timber  and  not  to  underwood.  Upon  that  it  is 
clear,  that  tenant  for  life  without  impeachment  of  waste  cannot  main* 
tain  trover.  That  was  decided  in  the  Court  of  King's  bench  a  few 
years  ago  upon  a  case  reserved  at  the  assizes  upon  the  home  circuit, 
and  I  think  in  Kent,  which,  I  suppose,  is  not  in  print,  or  it  would 
have  been  found  by  the  Counsel.  There  it  was  determined,  that 
notwithstanding  an  estate  for  life  without  impeachment  of  waste  in 
being,  yet  timber  falling  or  cut  vested  immedilitely  in  the  owner  of 
tlie  inheritance ;  for  tenai^t  for  life  without  impeachment  of  waste 
has  no  right  to  the  timber  cut  befdre  his  possession.  Then  consider 
it  as  to  the  underwood,  and  without  the  clause  <<  without  impeach- 
ment of  waste."  Tenant  for  Ufe  has  a  right  to  cut  it,  if  he  thinb 
fit :  if  he  does  not,  it  is  part  of  the  inheritance,  and  goes  with  the 
rest  of  the  estate  to  the  remainder-man.  The  Plaintiff  had  no  right 
wliile  she  lived ;  therefore  if  she  cut  it,  it  should  not  go  to  him,  but 
to  the  owner  of  the  inheritance.  The  bill  must  therefore  be  dis- 
missed with  costs.  

1.  It  has  been  observed,  ante,  in  note  2  to  Biifi  v.  Fm^,  1  V.  370,  and  in  note  4 
to  Moggndge  v.  ThadiweU^  1  V.  464,  that,  words  of  «  recommendation,"  in  i 
will,  are  imperative:  see  also  note  2  to  Grieves  v.  Case,  1  V.  548:  as  generd 
doctrine,  and  applied  to  cases  in  which  a  testator  has  recommended  a  particultf 
person,  or  class  of  persons,  as  objects  of  his  boanty,  there  is  no  doabt  but  such 
recommendatoiy  words  may  raise  a  trust ;  MaUm  v.  KaghUtfj  2  Vcs.  Jun.  333; 
provided  the  first  taker  had  not  the  power  of  spending  any  pai^  of  the  fund  to 
which  such  recommendation  applied;  but,  if  he  had  that  power,  and  if  the  beqaest 
to  him  was  absolute  in  its  terms,  however  strongly  a  disposition  over,  of  whit 
should  remain  unspent  at  the  death  of  first  legatee,  may  have  been  recommended, 
it  cannot  be  held  a  positive  trust ;  S.  C.  ib.  p.  531 ;  BnuOey  v.  WestcoU,  13  Vcs. 
451 ;  Bade  v.  Eade,  5  Mad.  121 ;  CSafis  v.  Mppon,  5  Mad.  434;  for  arecom- 
mendation  by  will,  though  in  roost  cases  imperative,  is  not  necessarily  so ;  the 
subject  matter,  the  situation  of  the  parties,  and  the  probable  intention,  may  be 
taken  into  consideration,  and  control  the  construction:  Jlftf]rison'v.  Moony  2  Ves. 
Jun.  633 :  and,  it  is  obvious,  where  the  first  legatee  is  at  liberty  to  deal  with  the 
property  at  his  pleasure,  during  his  life-time,  there  is  no  certain  or  ascertained  psrt 
on  which  a  trust  can  attach.  Bland  v.  Blandy  2  Cox,  355 ;  Ross  v.  Rsss,  1 J^ 
d&Walk.l58;Btitf  v.  KmgsUm,  1  Meriv.  320;  FmJbwNi  v.  JF)3»er,3  Ve8.9; 
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Eatwood  V.  Wtstj  1  Sim.  &  Stu.  389.  But,  at  all  events,  where,  as  in  the  iNresent 
•  case,  a  recommendation  is  merely  inferential,  from  certain  words  indicative  of  an 
intention  to  put  some  restraint  upon  the  first  taker  of  a  testator's  bounty ;  if  no 
provision  has  been  made  for  the  consequences  of  violating  that  restraint,  it  would 
nardly  be  enforced,  merely  in  order  to  sive  effect  to  such  a  recommendation.  For 
the  inference  does  not  appear  to  be  sumcienfly  precise  to  raise  a  trust  in  Eijuitv ; 
and,  at  conmion  law,  a  restraint  expressed  in  the  terms  used  by  the  testator  m  the 
principal  case,  could  neither  be  construed  as  a  condition,  the  breach  of  which 
might  give  a  right  of  entry,  nor  as  a  conditional  limitation,  ^mo  fado  determining 
the  estate  without  entr^.    Ca  Litt  201,  a.  4^1^,  b. 

3.  Authorities  are  cited,  aanU^  in  note  2,  to  Lu  v.  •^htoriy  1  V.  78,  establishing 
the  doctrine,  that  where  timber  has  been  wrongfully  cut,  although  no  one  is  in 
esse  who  could  maintain  an  action  at  law  in  respect  of  such  fort,  yet  a  remedy  is 
provided  in  Equity.  If  a  m^  tenant  for  life  cuts  down  timber,  tiie  right  to  such 
timber  is  vested  in  those  who,  at  the  time  of  its  being  severed  from  the  freehold, 
were  seised  of  the  first  estate  of  inheritancOi  WkU^ld  v.  BewU,  2  P.  Wms.  241. 
So  it  is,  in  the  case  of  a  mere  tenant  for  life,  if  timber  is  felled  by  a  stranger,  or 
is  blown  down,  or  by  any  other  accident  disjointed  from  the .  inheritance :  Leufia 
BouM  ca»t^  11  Rep.  81 ;  Let  v.  AUUm^  1  ]^wn,  196:  and,  in  such  case,  an  ac- 
tion of  trover,  for  the  trees,  may  be  maintained  by  the  remainder-man :  GwrQi  v. 
Cb(<(m,  3  Atk.  755;  I«e  v.  .^bton,  1  Ves.  Jun.  81 ;  wfmm.  1  Ves.  Jun.93;  but  as 
an  action  for  trover  is  founded  on  property  in  the  thing  claimed ;  and  as  a  tenant 
in  tail  in  remainder,  expectant  on  the  determination  of  an  estate  for  life,  given 
expr^ely  wiJthovi  impeathmeini  of  waste,  has  no  vested  property  in  timber  which 

^uch  tenant  for  life  is  at  liberty  to  cut;  it  follows,  that  the  remainder-man  can- 
not, in  such  case,  bring  trover  for  trees  severed.    Pynt  v.  Dor^  1  T.  R.  56. 

4.  It  is  equally  well  settled  in  Equity  as  at  Law,  that  a  tenant  for  life,  dispun- 
ishable for  waste,  has  the  property  in  timber  cut  down,  or  otherwise  severed : 
WUliamB  y.  WiUiams^  15  Ves.  425 :  and  a  tenant  for  life,  without  impeachment  of 
waste,  is  clearly  not  compellable  to  pursue  such  a  course  of  management  of  the 
timber  upon  the  estate  as  a  tenant  in  fee  might  think  most  advantageous ;  what- 
ever trees  are  fit  for  the  purpose  of  timber  he  may  cut  down,  though  they  may  be 
still  in  an  improving  state.  Snadhe  v;  SfM^he^  2  Swanst  252 ;  Brydfn$  v.  iSEevefU, 
2  Swanst  152,  n ;  thffin  v.  d^Uy  Jacob's  Rep.  72.  A  tenant  for  life,  however, 
though  dispunishable  for  waste,  must  not  cut  down  trees  planted  for  ornament 
or  shelter  to  the  mansion  house,  or  saplings  not  fit  to  be  felled  as  timber ;  for  this 
would  not  be  a  fairly  beneficial  exercise  ofthe  license  given  to  him,  but  a  malici<^us 
and  fiuudulent  injury  to  the  remainder-man.  ChanJterlain  v.  Dummtr^  3  Brown, 
549 ;  CMmOey  v.  PaxUm^  3  Bing.  212;  Lord  TanwDorth  v.  Lord Ferren,  6  Yes. 
420.  In  this  respect,  the  claun  which  a  tenant  for  life  aana  impeachment  mi^ht; 
perhaps,  successtuUy  assert  in  a  Court  of  Law,  as  to  the  right  of  felling  any  Um- 
oer  whatsoever,  is  controlled  in  Courts  of  Equity,  [Marquis  of  Downshxre  v.  Lady 
Sandysy  6  Ves.  114 ;  Lord  Bemard^a  case^  Free,  in  Cha.  455,)  on  the  application 
of  a  mere  tenant  for  life  in  remainder.  Davis  v.  Leo,  6  Ves.  787.  Ana  not  only 
wanton  malice,  but  fraud  and  collusion,  by  which  the  legal  remedies  against  waste 
may  be  evaded,  will  give  to  domts  of  Equity  a  jurisdiction  over  such  cases,  oflen 
beyond,  and  even  contrary  to,  the  rules  of  law:  Garih  v.  CotUm,S  Atk.  755: 
thus,  trustees  to  preserve  contingent  remainders  will  be  prohibited  from  joining 
with  the  tenant  for  life  in  the  destruction  of  that  estate,  for  the  purpose  of  bring- 
ing forward  a  remainder,  and  thereby  enabling  him  to  gain  a  property  in  timber, 
so  as  to  defeat  contingent  remainder-men ;  for  wherever  there  is  an  executory  de- 
vise over,  after  an  estate  for  life  subject  to  an  impeachment  for  waste.  Equity  will 
not  permit  timber  to  be  cut  Stanlfidd  v.  Habergham,  10  Ves.  278:  Oxenden  v. 
Lord  Compton,  2  Ves.  Jun.  71.  And  though  we  have  seen  above,  that  the  prop- 
erty of  timber  severed  during  the  estate  of  a  strict  tenant  lor  life  vests  in  the  first 
owner  of  the  inheritance,  yet,  where  a  party,  having  the  reversion  in  fee,  is,  by 
settlement,  made  tenant  for  life,  if  he,  m  fraud  of  tbat  settiement,  cuts  timber, 
iiquity  will  take  care  that  the  property  shall  be  restored  to,  and  carried  through- 
out all  the  uses  of,  the  settiement  PotM  v.  Duchess  qf  BolUm,  3  Ves.  377.  If 
the  guardian  of  an  infant,  being  also  his  personal  representative,  has  cut  down 
timber  on  the  infant's  estate,  out  of  the  regular  course  of  management;  should 
the  infant  die,  the  guardian  will  sot  be  allpwed  to  take  the  proceeds  of  the  tim- 
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ber  M  toitioaBly  cut,  but  it  will  p>  to  the  heir  m  Mit  of  the  ml  ettite.  3VIB 
V.  TNifiir,  AmbL376;  &  C.l  DicL323;  this  is  probably  the  case  cited  in 3 Vol 
378,  by  Uie  tide  of  TuOmy.  TuSbf^  ae  an  anthority  that  where  Uiuileoa,  empewigred 
to  cot  timber  to  pay  debti,  cot  a  great  deal  more  than  ia  neceaauy,  no 


will  be  allowed  to  take  advantage  of  this  abuse  of  trast,  but  the  proceeds  nmA  go 
according  to  the  settlement  of  3ie  estMt& 

5.  Where  an  estate  is  given  for  life,  without  impeachment  of  waste  aUbtf*  Am 
tsfl/W  waste,  though  this  will,  of  ooone,  excuse  pemuasive  waste,  (  Man^av  9f 
Limd$ioum  v.  MarMumaa  ^ Lamdadownt^  1  Jac  dt  Walk.  523,)  yet,  if  te 
tenant  for  life  cut  timber,  he  must  not  appn^Riate  to  himself  the  principal  moaej 
produced  by  the  sale  of  such  timber,  and  can  only  be  entHled  to  the  interot 
thereof  for  his  life,  however  providently  and  8eaa(mably  the  timber  may  have  beea 
felled.  irtcUoNiv.  irftdttaahl9yea.«»;&C.Coop.290.  In  the  case  jiat 
cited,  it  was  observed,  incidentaDy,  that  the  right  of  a  tenant  for  life  to  cot  tindier 
was  a  question  at  law  only ;  but  the  generali^of  this  Sdum  must  be  loaUiined 
hj  the  qualification  laid  down  in  the  case  of  The  Maarqmi  <^  Doutukut  w,  Laif 
SimAfty  6  Yes.  114,  before  cited. 

&  As  a  tenant  in  tail,  after  possibility  of  issue  extinct,  is,  by  the  pransknB  of 
the  law,  dispunishable  fer  waste,  it  would  be  an  inconsequence  to  hold  that  be 
could  be  restrained  from  felling  timber  on  the  estate,  or  that  he  had  not  die 
erty  in  the  trees  so  cut    WSIuma  v.  ^FiZiumiff,  15  Yes.  497;  &  C.  12  *"^ 


DANIEL  V.  MITCHELL. 
[1793,  Mat  19. ...  &  C  3  Beo.  a  C.  544.] 

Plia  of  another  suit  depending  for  the  same  cause  referred  to  the  Master  of 
course,  without  being  set  down,  (a) 

Mr.  Steele,  for  the  Plaintiff  moved  of  course  upon  the  authoritj 
of  Urlin  v.  Hudson^  1  Yem.  332,  that  a  plea  of  another  suit  de- 
pending for  the  same  cause  should  be  immediately  referred  to  the 
Master  without  setting  it  down  to  be  aigued.  Mr.  Mitfard  saying, 
that  it  was  according  to  one  of  the  standing  orders  of  the  CkNnt, 
Lord  Chancellor  granted  the  motion  (1). 

This  is  most  probably  the  case  reported  in  3  Brown,  544,  under  the  tide  of 
Damd  v.  MUdieu,  In  conlbnnity  witn  the  present  decision  are  the  caaes  of  Bird 
v.Bdbr,  2  Yea.  Jun.  673;  ITiUv.  Bb&Hm,2  Ve8.&  Bea.  lia 


(a)  If  the  defendant  pleads  a  former  decree,  another  suit  pending  for  the  t 
cause,  or  other  matter  of  record,  in  the  Court  of  Chancery,  he  must  at  the  filing 
of  such  plea,  obtain  an  order  of  reference  to  a  master  to  examine  and  leport 
whether  the  plea  be  true.  1  Baib.  Ch.  Pr.  135,  and  cases  cited.  The  case  will 
be  brought  on  to  be  heard  upon  the  plea  and  the  mastei's  report,  to  enable  tbe 
court  to  decide  upon  the  vuidity  of  such  plea.  Hart  v.  PUKnt,  9  Paige,  993L 
See  an  American  precedent  of  such  a  plea.    3  Baib.  Ch.  Pr.  406. 

(1)  Poie,  Bdbr  v.BM,  vol  iL  673;  3  Yea.  &Bea.  110.  The  anthorities  are 
collected  by  Mr.  Beames:  Elementi  of  Pleas  in  Equi^,  134;  and  a  precedoit  of 
such  a  plea  is  given,  330.  The  reference  cannot  be  obtained  by  motion  witfaont 
a  plea:  Murray  y.  SaWubsefi,  iioaC,  voL  xviL  3S3.  See  also  Orl  in  Cha&,  Mr. 
Beames's  edit  176;  7;  and  his  Elem.  PL  Eq.  134. 
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[1792.] 

In  Trinity  Term,  on  the  15th  of  June,  1792,  Lord  Thurlow  re- 
resigned  the  Great  Seal  (a) ;  which  was  put  into  Commission  ;  and 
Lord  Chief  Baron  Etre,  Mr.  Justice  Ashhurst,  and  Mr.  Justice 
Wilson,  were  appointed  Lords  Commissioners. 

Lord  CoionssioNER  Etre  was  sworn  a  Member  of  his  Majesty's 
Most  Honorable  Privy  Council. 


BARNES  V.  CROWE.  [•486] 

[1793,  Jure  19, 32. ...  &  C.  4  Bro.  C.  C.  8.] 

IiAin>s  purchased  after  a  general  devise  passed  under  it ;  republication  being  im- 
plied iWim  a  codicil  concerning  perBonalty  referring  to  the  will,  directed  to  be 
taken  as  part  of  it»  and  attested  by  three  witnesses.  (6) 

Since  the  statute  of  Fmuds  annexation  of  a  codicil  to  a  will  not  admissible  evi- 
dence of  republication,  because  parol,  [p.  495.] 

Codicil  by  its  nature  refers  to  a  fonner  will  and  becomes  part  of  it,  [p.  497.] 

To  republish  a  wiU  re-execution  not  necessary,  nor  a  particular  intent  to  repub- 
lish: intent  to  consider  it  as  of  a  subsequent  date  is  sufficient;  which  intent 
in  case  of  land  must  since  the  statute  of  Frauds  appear  in  writing,  according 
to  the  provisions  of  that  statute,  [p.  497.] 

The  Court  will  not  execute  a  will  partially,  [p.  498.] 

TcsTATOR  by  willy  (nroperiy  executed,  devised  aU  his  estates  in 
the  county  of  Kent,  that  he  might  die  seised  or  possessed  of,  to 
trustees,  upon  trust  to  sell  them,  to  pay  his  debts,  and  then  to  apply 

(a)  It  is  said  that  Lord  Thurlow  was  requested  to  deliver  up  the  Great  Seal,  on 
account  of  a  difference  of  opinion  from  Mr.  Pitt  on  important  matters  of  state. 
He  was  severely  mortified.  *<  No  man,"  he  said,  .^  has  a  right  to  treat  another  in 
the  way  in  which  the  King  has  treated  me ;  we  cannot  meet  again  in  the  same 
room."  See7Lond.LawMaff.77;  27  Amer.  Jurist,96.  The  (jreat  Seal  con- 
tinued in  commission  till  Jan.  SBth,  1798,  when  Lcnrd  Loughborough  became  Lord 
Chancellor.  See,  jtody  2  V.  59, 61.  For  the  dates  of  the  princi^  events  in  the 
career  of  Lord  Chief  Baron  Eyre,  see  onie,  p.  270l  Mr.  Justice  Ashhurst  was  a 
Justice  of  the  Kin^s  Bench  from  1770  to  1799,  when  he  resided.  For  an  inter- 
esting sketch  of  his  clumicter  and  personal  appearance,  see,  My  Conteinporaries, 
from  the  Note  Book  of  a  Retired  Banister,  [Mr.  Espinasse ;]  Tnaefa  Mlaffazine, 
vol.  vL  223, 4.  Mr.  Justice  Wilson  was  of  the  Common  Pleas.  He  died  while  he 
still  held  a  seat  on  the  bench  in  1798.  See  2  H.  Blacks.  211,  and  post^  Bates  v. 
Graves^  2  V.  28,  where  aa  allusion  to  his  dealJi  occurs. 

{b)  As  to  the  necessity  of  the  testator  being  seised  of  lands  devised  at  the  time 
of  making  his  will,  see  anU^  p.  254,  note  (c)  to  Perry  v.  Phdios.  The  rule  in  the 
Enfflish  Chancery  is,  that  a  codicil  makes  a  will  speak  as  or  its  own  date,  and  it 
will,  as  a  republication,  take  in  lands  purchased  up  to  the  date  of  the  codicil  A 
clear  intent  will,  however,  prevent  the  application  of  the  rule,  as  if  the  codicil 
should  say,  ^  I  am  now  dealing  with  the  property  I  have  given  by  the  will,  and 
with  none  other."  Mmeypenny  v.  Brittow,  2  Russell  &  M.  117.  BeedhoMooers 
V.  WkiU,  6  Johns.  Ch.  375;  mOan  v.  LanbasUr.  3  Russ.  108;  Yamold  v.  ffallis, 
4  Y.  &  ColL  160;  Hughes  v.  Turner,  3  My.  &.  K.  666 ;  4  Kent,  Comm.  510,  (5th 
edit)    In  Virginia  it  has  been  declared  that  the  addition  of  a  codicil  is  not  suffi- 
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the  remaining  produce  to  various  purposes.  Afterwards  he  pur- 
chased other  lands  in  Kent  subject  to  a  mortgage ;  and  covenanted 
in  the  purchase  deed  to  pay  the  mortgage-money ;  and  gave  a  b(»d 
to  indemnify  the  vendor.  By  a  codiol,  which  he  described  to  be  a 
codicil  to  his  last  will  and  testament,  he  made  some  slight  altera- 
tions in  his  will,  and  declared,  that  he  ratified  and  confirmed  it 
The  codicil  was  begun  upon  the  last  sheet  of  the  will,  and  finidied 
upon  another  sheet ;  and  was  executed  in  the  presence  of  two  wit- 
nesses. He  afterwards  made  another  codicil ;  which  he  began  upon 
the  last  sheet  of  the  first  codicil,  and  finished  upon  another  sheet; 
and  which  was  executed  in  the  presence  of  thiee  witnesses.  By 
the  second  codicil  he  revoked  a  bequest  of  five  shillings  per  week 
given  by  the  will  to  his  father,  and  another  legacy ;  and  instead  of 
the  latter  gave  the  legatee  one  moiety  of  two  leasehold  houses,  and 
concluded  thus :  ^^  In  witness  whereof  I  the  said  testator  have  to 
this  my  writing  contained  in  this  and  part  of  the  preceding  sheet  of 
paper,  which  I  declare  to  be  a  farther  codicil  to  my  said  last  will 
and  testament,  and  which  is  to  be  accepted  and  taken  as  part 
thereof,  set  my  hand  and  seal ;  that  is  to  say,  my  hand  at  the 
bottom  of  the  said  preceding  sheet,  and  my  hand  and  seal  to  this 
last  sheet  thereof,  this  38th  Oct  1788,  in  the  presence  of  three 
witnesses." 

Upon  application  of  the  mortgagee  for  payment  the  mortgage 
had  been  assigned  for  that  purpose.  There  were  two  questions; 
first,  whether  the  second  codicil  was  a  republication  of  the  will  so 
as  to  pass  to  the  trustees  the  lands  purchased  after  the  date  of  the 
will ;  as  to  which  the  bill  prayed  a  declaration  by  the  Court  to  that 
efiect,  and  that  in  that  respect  the  trusts  of  the  will  should  be  car- 
ried into  execution  :  secondly,  supposing  the  wiU  not  re- 
[*487]  published,  whether  the  heir,  *  taking  those  lands  by 
descent,  was  entitled  to  have  them  exonerated  from  the 
mortgage  by  the  personal  assets,  or  was  to  take  them  cum  onere. 

Solicitor  General  [Sir  John  Scott]  and  Mr.  Hall,  for  the  Trustees 
under  the  will.  This  codicil  is  annexed  to  the  will.  As  to  the  ac- 
tual annexation  of  a  codicil  it  was  finally  settled  in  Attorney  Oeneral 
V.  Dovming,  Amb.  571,  that  a  codicil  annexed,  though  only  relating 
to  goods  and  chattels,  operates  as  a  repubUcation  of  a  will  of  land. 
If  a  man  seised  of  lands  devises  aU  his  lands,  and  afterwards  pur- 
chases more,  and  then  makes  an  executor,  that  is  not  a  new  publi- 
cation :  but  if  he  afterwards  says  <<  this  shall  be  my  will,"  and 
delivers  it,  that  will  pass  the  newly-purchased  lands :  1  Roll.  Ab. 
618.  s.  6,  7  (1).     A.  having  four  daughters,  and  being  seised  of 

cient  to  operate  as  a  devise  of  lands  purchased  by  the  testator  between  the  date 
of  the  will  and  the  date  of  the  codicil,  there  being  no  words  in  the  codicil  indi- 
.  eating  such  to  be  the  intention  of  the  testator.  KaidaU  v.  Kendall^  5  Munf.  372. 
In  Ruhardion  v.  RUhardaonj  C.  W.  Dud.  184,  it  was  held  that,  to  opmte  as  a 
republication  of  a  will,  a  codicil  must  be  either  annexed  to  it  at  the  time  of  its 
execution,  or  expressly  coi^firm  it  But  see,  Dunlap  v.  Duniapy  4  Dessaus.  905; 
Itmu  V.  HarOeify  2  Wharton,  lOa 
(1)  There  is  a  dubiiatur  in  Roll  Ab.  to  the  latter  branch  of  this  propoaitioD. 
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twenty  acres  in  S.  devised  all  his  lands  in  S.  to  two  of  the  daugh- 
ters, and  made  those  two  his  executors.  Be  afterwards  purchased 
other  twenty  acres,  which  a  stranger  offered  to  buy  from  him  ;  but 
the  testator  refused  to  sell  them ;  and  said  they  should  go  to  his  ex- 
ecutors, and  afterwards  annexed  a  codicil  of  gooils,  but  said  nothing 
about  land ;  it  was  adjudged  to  go  to  the  executors  and  not  in  co- 
parcenership  to  the  four :  Dyer,  143,  a.  The  main  reason  ^vas  the 
annexation  of  the  codicil,  which  was  a  new  publication.  In  2  Eq. 
Ca.  Ab.  768,  there  is  a  case  of  Lyttcn  v.  Lady  Falkland^  which  is 
stated  in  the  case  before  Lord  Camden.  J.  S.  devised  all  his  lands 
to  A.  and  his  heirs,  and  after  making  executors  purchased  the  equity 
of  redemption  of  lands  which  had  been  mortgaged  to  him  in  fee, 
before  he  made  his  will,  and  then  he  made  a  codicil  attested  by 
three  witnesses,  which  he  says,  <<  I  will  shall  be  added  to  and  make 
part  of  my  last  will,  which  I  have  formerly  made  :  "  Lord  Cowper 
assisted  by  Sir  John  Trevor,  Master  of  the  Rolls,  Chief  Justice 
Trevor,  and  Mr.  Justice  Tracy,  decreed  this  not  to  be  a  republica- 
tion, but  that  the  paper  ought  to  be  executed  by  three  witnesses ; 
for  since  the  statute  of  Frauds  there  can  be  no  devise  of  lands  in 
any  other  way.  In  Ackerfy  v.  Vernon  in  the  same  book  and  Com. 
Rep.  381,  and  3  Bro.  P.  C.  107,  it  was  decreed,  that  signing  and 
publishing  the  codicil  was  a  republication  of  the  will.  The  codicil 
did  not  appear  to  have  been  annexed  to  the  will,  but 
*  there  was  an  express  reference  in  it  to  the  devises  and  [*  488] 
bequests  made  by  the  will,  which  amounted  to  a  republi- 
cation of  the  will  itself.  In  3  Ch.  Rep.  177,  there  is  the  same 
doctrine  with  regard  to  the  effect  of  actual  annexation.  In  the 
present  case  the  codicil  is  directed  to  be  taken  as  part  of  the  will. 

Lord  Commissioner  Etre.  Since  the  statute  of  Frauds,  I  think, 
mere  annexation  would  hardly  do,  being  mere  matter  of  fiict  and 
parol.  A  codicil,  attested  by  three  wifhesses,  and  having  reference 
to  the  wiQ,  is  not  within  the  statute. 

Far  ike  Thutees.  Jackson  v.  HurlodCy  Amb.  487,  relied  on  by 
Lord  Camden  in  Attorney  General  v.  Downing ;  Potter  v.  Potter^ 

1  Ves.  437 ;  CUbson  v.  Lord  Momtfort,  1  Ves.  485,  reported  in  Amb. 
93,  by  the  name  of  Gibson  v.  Rogers,     In  Copping  v.  Femyhoughj 

2  Bro.  C.  C.  291,  according  to  the  note  I  (1)  took,  the  late  Lord 
Chancellor  thought,  the  fact  of  actual  annexation  of  a  codicil  exe- 
cuted by  three  witnesses,  as  being  a  republication  or  not,  must  depend 
upon  this,  whether  it  was  done  at  the  time  of  the  execution,  in 
which  case  he  seemed  to  think,  it  would  do  without  any  reference 
in  it  to  land ;  but  he  entertained  great  doubts,  whether  it  would  do 
if  at  any  other  time.  It  is  proved  in  this  case,  that  the  testator  knew, 
the  codicil  was  added  to  the  will,  before  the  codicil  was  executed. 
The  &ct  of  annexation  is  material  to  distinguish  this  case,  not  for 
the  purpose  of  saying  that  it  would  do  alone,  if  all  the  witnesses 
were  not  capable  of  speaking  as  to  the  time  of  it.     Upon  these 

(1)  The  Solicitor  General. 
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authorities  the  trustees  think,  they  are  entitled  to  haye  this  estate  pur- 
chased afterwards  considered  as  peurt  of  the  trust  estate  under  the  wilL 
Upon  the  other  point  nothing  is  better  settled,  than  thai  where 
there  is  a  purchase  of  an  equity  of  redemption,  the  mortgage  debtb 
not  the  debt  of  the  purchaser  to  be  paid  out  of  his  personal'  proper* 
ty.  It  is  equaUy  weQ  setded,  that  though  he  enters  into  a  ooTeiHUit 
to  pay  the  money,  that  is  only  a  collateral  security,  and  those  be- 
coming entitled  to  the  estate  have  not  a  right  to  call  upon  the  per* 
sonal  estate  to  exonerate  them.  In  Shaftoe  t.  Shaftot^ 
[*  489]  Hil.  1786, 2  Cox's  P.  Will.  664,  n.  devisee  in  tail  of  •  lands 
subject  to  a  mortgage  bearing  interest  at  5  per  cent,  suflfer- 
ed  a  recovery  to  the  use  of  himself  in  fee.  Afterwards  the  mort- 
gage was  assigned,  and  the  interest  was  reduced  to  4  per  cent,  which 
with  the  principal  the  owner  of  the  estate  covenanted  to  pay.  After- 
wards it  was  agreed  to  raise  the  interest  to  5  per  cent,  and  he  again 
covenanted  with  the  mortgagees,  that  the  estate  should  remain  a  se- 
curity for  the  money,  and  that  he,  his  executors,  &c  would  pay  in- 
terest at  that  rate  for  it.  Lord  Thurlow  determined,  that  it  was 
not  made  his  own  debt,  but  that  the  land  was  the  primary  fund : 
and  that  the  agreement  to  pay  the  increased  interest  would  not  do. 
The  Duke  ofAncaster  v.  Mayer y  I  Bro.  Ch.  Ca.  454,  Lard  Tanker- 
vitte  V.  Fawcet,  2  Bro.  Ch.  Ca.  57,  and  Tweddetl  v.  TweddeU,  2  fto. 
Ch.  Ca.  101,  are  to  the  same  purpose. 

Mr.  Sehffyn  and  Mr.  Abbot,  for  the  heir  (I).  The  second  codidl, 
though  attested  by  three  witnesses,  does  not  amount  to  a  republica- 
tion. The  first,  which  is  only  attested  by  two,  ratifies  and  confirmi 
the  will ;  but  in  the  second  there  are  no  such  words.  This  case  is 
much  stronger  than  the  case  of  a  codicil,  attested  by  three  witnesses, 
disposing  of  personal  property  only ;  for  as  it  is  not  necessary  for  such 
a  OKlicil  to  have  such  attestation,  no  other  motive  can  be  assigned 
for  it  but  to  republish  the  will :  but  here  the  testator  meaning  to 
substitute  the  moiety  of  the  two  houses,  which  property  he  took  to 
be  real,  though  it  is  agreed  on  all  sides  to  have  been  only  personal, 
in  the  room  of  the  revoked  legacy,  it  became  necessary  in  his  opin- 
ion to  have  it  executed  before  three  witnesses  for  that  purpose :  and 
that  distinguishes  this  case.  If  these  after-purchased  lands  were  in- 
tended to  pass,  it  is  extraordinary,  that  they  are  not  mentioned.  An 
heir  at  law  is  a  fiivorite  both  in  this  Court  and  Courts  of  Law ;  and 
they  will  not  disinherit  him  without  express  words  or  a  clear  intent 
In  Attorney  General  v.  Dotoning  the  codicil  was  expressly  held  not 
to  be  a  republication,  because  there  was  nothing  in  it  showing  an  in- 
tention to  republish.  In  this  case  there  is  nothing  showing  such  in- 
tention, unless  a  mere  reference  is  suflicient  for  that :  but  none  of 
the  cases  ever  went  so  far  as  to  determine,  that  a  mere  ref- 
[*490]  erence  by  a  codicil,  attested  by  three  witnesses,  is  suf- 
ficient.    In  *  Acherly  v.  Vemony  which  went  to  the  Lords, 

(1)  The  Solicitor  General  being  ffone,  and  not  intending  to  reply,  the  Comt 
demred  to  hear  the  argoment  for  &  heir  before  the  devisees. 
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there  were  wordnof  ccxifinnation.  In  1  Yes.  494,  Lord  Hardwicke 
stating  LytUm  v.  Lady  Falkland^  says,  the  anneiation  can  make  no 
difference,  for  aU  codicils  are  by  law  fiistened  to  the  will.  In  ChoU 
mandeUy  v.  Chobnondehyy  cited  1  Yes.  489,  the  codicil  did  not  pass 
lands  purchased  after  the  date  of  the  will. 

Lord  CoMMissioNKB  Etbe.  Here  is  internal  annexation,  the  most 
powerful  of  aU  ;  the  first  codicil  being  written  upon  the  last  sheet  of 
the  will,  and  the  second  upon  the  last  sheet  of  the  first  If  it  stood 
independent  of  all  authmty,  a  man,  who  in  a  subsequent  codicil  re- 
*  fers  to  his  will,  and  eiecutes  the  codicil  in  the  presence  of  three  wit- 
nesses, seems  by  that  last  dated  instrument  to  acknowledge  in  the 
presence  of  three  witnesses,  that  the  former  instrument  is  his  will. 
What  more  is  necessary  to  constitute  a  republication  of  a  will  ?  If 
without  having  it  in  his  contemplation  to  give  it  any  new  effect, 
will  not  that  acknowledgment,  that  the  former  instrument  is  his  will, 
operate  as  a  republication  ? 

Far  the  Heir.  Parol  declarations  were  before  the  statute  a  good 
mode  of  republication ;  but  mere  words  would  not  do  without  intent. 
Though  now  parol  will  not  do,  yet  the  principle  may  be  gathered 
from  those  cases,  as  well  as  if  they  were  now  law.  Express  writing 
is  good ;  and  perhaps  the  only  way  since  the  statute.  A  writing, 
appointing  executors,  will  not  do ;  for  that  makes  no  alteration  in 
the  will,  but  only  points  out  the  persons  to  carry  it  into  execution. 
According  to  a  manuscript  note  of  Copley  v.  Copley ,  reported  IP. 
Will.  147,  but  not  to  this  point,  testator  purchased  lands,  and  made 
a  codicil,  referring  to  the  will,  and  directed  to  be  taken  as  part  of  it : 
it  was  said  by  Sir,  Joseph  Jekyl,  that  appointing  the  codicil  to  be 
part  of  the  will  was  idle,  as  the  law  would  have  done  that :  and  the 
Court  decreed  it  to  be  no  republication.  In  Simpson'  v.  Hormbyy 
Pre.  Ch.  439,  and  Button  v.  Simpsony  2  Yem.  722,  a  codicil,  though 
annexed,  was  held  to  be  no  republication.  In  1  Yes.  443  the  Master 
of  the  Rolls,  discussing  these  cases,  says,  it  will  not  be  sufficient. 
Attestation  also  has  occurred  in  many  cases.  The  only  dear  rule 
as  to  that  is,  that  a  codicil  respecting  personalty  does  amount 
to  a  republication  of  a  wiQ,  as  far  as  the  will  respects  person- 
alty. In  Copping  v.  Femyhough  Lord  Thurlow  confines 
*  himself  to  personalty,  and  says,  he  will  not  say  so  as  to  [*  491] 
land.  Upon  the  question,  whether  a  codicil,  respecting 
personalty  alone,  but  attested  by  three  witnesses,  will  be  a  republi- 
cation of  a  will  of  land.  Lord  Hardwicke,  1  Yes.  493,  says,  there 
is  very  little  distinction  between  a  codicil  expressly  confirming  a 
will,  and  one  desiring,  that  it  may  be  taken  as  part  of  the  will ;  and 
that  this  will  make  every  codicil,  executed  according  to  the  statute 
of  Frauds,  do,  though  it  relates  only  to  personal  estate ;  for  a  codi- 
cil is  undoubtedly  a  farther  part  of  the  will,  whether  it  is  said  so  or 
not  But  that  is  not  an  express  decision  upon  the  subject  certainly. 
The  reason  of  that  rule  is  this ;  the  Court,  seeing  the  act  done, 
namely,  that  particular  mode  of  attestation  to  a  codicil,  which  does 
not  require  it,  considers  that  as  an  mdication  of  an  intention  to  do 
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something,  which  cannot  be  satisfied  without  refemng  that  attesta- 
tion back  to  the  will  of  land,  and  republishing  it  In  this  case  the 
testator's  idea,  that  the  two  houses  were  real  property,  was  the  im- 
mediate object  of  his  intention  in  using  that  attestation ;  and  the 
question  is,  whether  the  Court  will  refer  it  to  the  immediate  cause 
or  to  one  more  remote.  It  is  certainly  doubtful ;  and  in  a  doubtful 
case  the  Court  will  not  establish  the  will. 

Upon  the  other  point  it  is  true  according  to  Evefyn  t.  EvebfUj  2 
P.  Will.  663,  that  a  man  taking  an  estate  by  descent  with  a  mort- 
gage upon  it  does  not  necessarily  make  it  his  own  debt ;  and  there-' 
fore  the  heir  must  take  it  cum  onere :  but  this  case  is  distinguished 
from  most  of  the  others,  because  this  is  the  act  not  of  the  ancestor, 
but  of  the  party  himself,  who  purchased  the  estate  subject  to  the 
mortgage,  and  covenanted  to  pay  the  money  in  the  purchase  deed, 
and  to  exonerate  the  vendor.  Shaftot  v.  Shafiot  and  Lord  Tank- 
ervtUe  v.  Fawcet  were  cases  of  devise,  and  therefore  foreign  to  this 
question.  The  Duke  of  Ancaster  v.  Matfer,  and  TweddeU  v.  Twed- 
deU  were  certainly  cases  of  purchase ;  but  it  is  not  stated  in  either 
that  the  purchaser  made  any  new  assignment  of  the  mortgage,  or 
gave  his  bond  so  as  to  bind  his  own  executors  as  in  this  case. 

Mr.  Mitford  and  Mr.  Alexander^  for  the  Devisees.  It  is  neces- 
sary to  distinguish  between  cases  previous  to  and  since  the  statate. 
Since  that  time  a  republication  must  be  by  some  act  attested  by 
three  witnesses.  But  still  there  is  an  analogy  in  reasoning  upon 
the  subject.  There  is  no  contradiction  among  the  cases; 
[*492]  but  aQ  go  to  this;  since  the  statute  there  must  *be  a 
clear  intention,  that  the  will  shall  have  opemtion  at  the 
time  of  the  execution  of  the  codicil  in  the  presence  of  three  wit- 
nesses. That  shall  be  a  republication  by  force  of  the  codicil  and 
its  reference  to  the  will.  In  Jackson  v.  Hurlock  from  a  note  of 
Mr.  Emlyn  Lord  Northington  said,  that  a  reference  to  the  will  is 
the  same  thing  as  recital  of  it ;  though  that  is  not  mentioned  in 
Ambler's  report  of  that  case.  A  republication  of  a  will  may  have 
difierent  effects :  if  a  will  is  revoked  by  any  act,  a  codicil  of  repub- 
lication will  destroy  that  act.  Another  efiect  is,  what  we  now  con- 
tend for,  to  give  an  enlarged  operation  to  general  words,  so  as  to 
make  them  pass  property,  acquired  between  the  pubHcaticm  and 
republication ;  as  enlarging,  not  their  sense,  but  merely  their  ofcnr 
tion.  The  doctrine  upon  the  words  of  the  statute  of  Wills,  which 
is  construed  to  enable  a  person  to  give  that,  which  he  has^  raises  a 
subdety,  that  does  not  affect  personalty.  Here  the  testator  has 
given  all  he  shall  die  possessed  of;  and  therefore  has  in  tenns 
brought  it  down  to  the  time  of  his  death.  All,  that  was  necessary, 
was  to  say,  he  directs  his  will  shall  have  effect ;  and  the  execution 
of  the  codicil,  which  he  says  shall  be  part  of  his  will,  shows,  he 
meant  that ;  and  would  be  sufficient  to  set  up  a  revoked  will,  as 
showing  an  intent  of  the  testator,  that  all  his  property  should  pass 
by  the  will  notwithstanding  the  act  done ;  and  the  difference  be- 
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tween  that  caae  and  this  is  only,  that  instead  of  reToking  the  dispo- 
sition he  acquired  new  property. 

Lord  CoMMissiONxa  Etbx.  If  a  man  republishes  a  will  after 
purchasing  land,  and  does  by  any  drcumstanoe  demonstrate,  that 
he  does  not  intend  the  republication  to  take  in  that  land,  yet  it 
would  pass,  though  against  any  intention  by  parol  Therefore  the 
question  is  not,  whether  the  intention  was  to  pass  these  lands,  but 
whether  he  has  done  any  act,  showing  he  considered  his  will  of  a 
former  date  as  his  will  of  that  date. 

For  the  Devisees.  The  codicil,  he  declares,  shall  be  part  of  his 
wiU.  For  that  one  instrument  must  draw  to  it  the  date  of  the 
other :  and  we  say,  the  codicil  must  draw  to  it  the  date  of  the  will. 
To  make  this  one  whole  it  is  necessary  to  draw  the  date  of  the  will 
to  that  of  the  codicil.  The  distinction  between  a  codicil,  relating 
only  to  personal  property  and  one  disposing  of  real  estate, 
is  argued  in  *  two  ways,  which  are  contradictory ;  first,  it  [*493] 
is  said,  that  a  codicil  relating  only  to  personalty,  but 
attested  by  three  witnesses,  would  not  amount  to  a  republication  as 
to  real  estate ;  and  then  it  is  insisted,  that,  where  the  codicil  includes 
a  devise  of  r^  estate,  there  is  a  reason  for  that  sort  of  attestation ; 
and  therefore  it  is  no  ground  for  the  presumpti<»^  that  it  was  used 
on  purpose  to  republish  the  will.  Those  two  arguments  cannot  be 
reconciled.  The  distinction  taken  in  Roll,  is  only,  that  where  the 
act  done  is  merely  appointing  executors,  it  shall  not  be  a  republican 
tion.  It  might  be  inferred,  that  merely  saying,  who  shaU  dispose  of 
the  personal  estate  should  not  affect  the  real.  At  present  that  cer- 
tainly could  have  no  effect  upon  a  will  of  land.  In  Gibson  v.  Lford 
Montfordy  Lord  Hardwicke  says,  it  is  very  difficult  to  lay  weight 
upon  the  report  of  Lytton  v.  Lady  Falkland^  one  reason  for  that 
determination  being  not  law ;  as  it  is  directly  contrary  to  Acherly  v. 
Venum.  It  was  admitted  in  Gibson  v.  Lord  Mxmtfordj  that,  if 
there  were  words  of  confirmation,  that  would  do.  The  words  there 
were,  "  I  desire,  this  writing  shall  be  part  of  my  wiU ; "  between  which 
and  an  express  confirmation,  the  Chancellor  said,  there  was  very 
Kttle  difference.  They  rely  upon  this  passage  in  Roll;  which  does 
not  amount  to  what  ought  to  be  an  authority,  particularly  con- 
sidered with  respect  to  the  solemnity  of  a  codicil  attested  by  three 
witnesses,  as  required  by  the  statute*  In  the  Attorney  General  v. 
Doumingy  the  report  of  which  is  very  short,  it  must  be  collected,  that 
there  was  nothing  but  the  attestation.  Here  there  is,  what  your 
Lordship  called  internal  annexation,  a  continuation  of  the  writing 
upon  different  sheets,  and  they  must  be  taken  as  one  instrument, 
the  last  being  published  in  the  presence  of  witnesses.  In  the  case 
of  Sir  Thomas  Chitt/s  will  both  instruments  were  in  the  room,  but 
not  annexed,  and  the  attestation  was  only  to  the  last ;  yet  that  was 
good. 

Lord  Commissioner  Etre.  That  was  said  to  be  a  necessary 
presumption. 

For  the  Devisees.    In  Carletm  v.  Griffin^  1  Burr.  549,  testator 
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gBT6  real  and  penonal  property  by  a  will  not  attested :  two  yean 
afterwards  he  wrote  a  memorandum  upon  the  same  sheet  of  paper, 
relating  only  to  personal  property,  but  declaring,  this  was  not  meant 
to  disannul  any  of  the  former  part,  referring  to  the  date  of  the  will, 
except  in  one  circumstance,  which  he  mentioned.  Thea 
[*494]  he  *  took  the  paper  in  his  hand,  and  declared  it  to  be  Us 
last  will  in  the  presence  of  three  witnesses,  who  attested 
it.  That  passed  the  land.  The  only  difference  between  the  cans 
is,  that  in  this  the  whole  is  not  upon  one  sheet  of  paper. 

Lord  Commissioner  £tre.  That  is  very  strong ;  fw  the  natnial 
meaning  of  the  words  <^  not  to  disannul,  &c."  is  to  leave  it,  as  he 
found  it :  but  it  went  farther,  to  recognize  it 

For  the  Devisees.  Upon  the  other  point,  the  principle  is,  that 
where  the  mortgage  is  originally  not  the  debt  of  the  owner  of  the 
estate,  it  shall  be  considered  still  as  a  mortgage  upon  the  property, 
and  not  his  debt,  notwithstanding  any  engagement  entered  into  kr 
payment  of  the  money.  All  the  cases  on  the  subject  are  extremely 
well  collected  by  Mr.  Cox  in  the  note  to  Eodyn  v.  Eoefyn,  No  case 
WBB  more  argued  than  Tweddett  v.  TweddeJL  It  was  originally 
decided  the  other  way ;  but  the  Solicitor  Creneral,  who  was  with 
me  (1),  being  from  illness  unable  to  attend,  the  Lord  Chancellor  at 
my  request  permitted  it  to  be  argued  again ;  and  upon  that  argument 
changed  his  opinion.  The  case  put  by  Lord  Hardwicke  in  Panmu 
V.  Freemauy  Amb.  115,  is  exacdy  the  case  of  Twediell  v.  TufedieU; 
which  differs  from  the  present  case  only  in  this,  that  there  was  no 
ai^Ucation  by  the  mortgagee  for  payment,  as  there  is  here.  But 
Shaftoe  v.  Shaftoe  is  precisely  in  point  to  show,  that  makes  no  dif- 
ference. Perkins  v.  Bayntun  also  in  Mr.  Cox's  note  is  much 
stronger ;  for  the  devisee  made  the  mortgage  for  the  greatest  part 

(1). 

Lord  ConmssioNER  Etbe.  Has  any  case  arisen  between  the  heir 
and  executor,  in  which  the  mortgagee  has  thought  fit  to  resort  to 
the  executor  ?  He  may  go  to  either.  Suppose  he  pursues  his  l^gil 
right  to  call  upon  the  personal  estate  in  respect  of  the  bond,  is  there 
any  instance  in  which  the  Court  has  directed  the  heir  or  devisee  to 
indemnify  the  executor  ?  That  would  be  to  make  the  system  com- 
plete. 
{•  495]  •Far  the  Devisees.  It  has  been  held,  that  the  electioo 
of  a  creditor  will  not  change  the  rights  of  the  parties. 
There  is  the  coalmen  case  of  simple^ontract  creditors  coming  to 
stand  in  the  place  of  mortgagees  and  spedalty  creditors. 

Lord  CoMMissioKKa  Etbe.  That  is  another  thing.  I  do  not  ask 
with  a  view  to  the  principle.  The  question  points  to  this,  that,  if 
any  such  case  had  been  determined,  it  would  be  evidence,  that  the 
estate  is  primarily  liable. 

If  we  shaQ  be  of  opinion,  that  the  will  was  republished,  there  will 


(1)  Mr.  Mitford. 
{2)Itt 


:  turned  upon  an  express  recital  in  the  mortgage  deed,  that  the  devisee 
made  the  mortgage  to  enable  her  to  discharge  the  deoti  of  the  devisor. 
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be  no  occasion  to  touch  the  other  question.  As  to  all  the  doctrine 
of  annexatbn,  which  is  in  the  Attorney  General  v.  Doumingy  since 
the  statute  of  frauds  I  do  not  feel  the  weight  of  it.  It  is  so  out  of 
the  case,  that  evidence  of  annexation  would  not  be  received  upon 
the  subject,  because  it  is  only  pard  evidence  of  republication  (a). 
I  think,  out  of  respect  to  the  (q>inions  of  so  many  great  men,  we 
ought  to  look  into  the  cases. 

June  22i2.  Lord  Commissionsb  Etbb  delivered  the  opinion  of 
the  Court  This  cause  stood  over,  that  the  Court  might  look  into 
the  cases,  and  particularly  Acherhf  v.  Vernon  and  the  Attorney 
Oeneral  v.  Douming.  Upon  looking  into  those  cases  the  question,  if 
it  is  not  to  be  considered  as  determined,  and  so  detennined  as  that  the 
Court  can  hardly  consider  itself  at  liberty  now  to  review  it,  would 
be  a  questi<Mi  of  great  difficulty ;  for  it  seems  to  me,  that  these  two 
cases  are  in  direct  opposition  to  each  other.  The  latter  was  deter- 
mined by  a  very  able  Judge  in  tUs  Court  (6),  and  having  the  former 
before  him ;  which  increases  the  difficulty :  but  it  seems  to  me  upon 
the  best  consideration,  that  the  former  case  is  so  detennined,  and  is 
of  such  authority,  that  every  thing  must  yield  to  it.  Therefore, 
unless  it  can  fairly  be  distinguished,  notwithstanding  the  great 
authority  of  the  other,  the  point  must  be  considered  as  decided  by 
the  first.  That  was  a  case  of  the  highest  authority ;  as  it  was  origi- 
nally determined  here  by  Lord  Macclesfield ;  and  his  decree  was 
affirmed  by  the  House  of  Lords  after  questions  put  to  all  the  Judges. 
Li  that  case  the  codicil  was  held  to  amount  to  a  republi- 
cation of  the  will  upon  *  these  grounds:  first,  that  it  [*496] 
expressly  ratified  and  confirmed  the  will ;  next,  that  it  was^ 
incorporated  into  the  will ;  and  both,  it  was  said,  made  but  one  will. 
It  seems  to  me  to  be  a  conclusion  firom  thence,  that  the  publication 
of  the  codicil  in  the  presence  of  three  witnesses  was  therefore  a 
republication  of  the  will.  The  reporter  states,  that  four  cases  were 
cited  in  the  argument  of  that  case,  two  of  which  appear  to  me  to 
deserve  particular  attention ;  which  are  Lytton  v.  Lady  Falkland 
and  Penphrase  v.  Lord  Lamdotmu  In  the  first  the  words  of  the 
codicil  were,  <^  I  make  this,  which  I  will  shall  be  added  to  and  make 
part  of  my  last  will,  which  I  have  formerly  made : "  Lord  Cowper 
assisted  by  Sir  John  Trevor,  Master  of  the  Rolls,  Lord  Chief  Justice 
Trevor,  and  Mr.  Justice  Tracy,  decreed,  that  it  was  no  republica- 
tion, and  argued  it  thus ;  that  since  the  statute  of  Frauds  there  can 
be  no  devise  of  lands  by  an  implied  repubUcation ;  for  the  paper,  in 

(a)  In  Peimsylvuiia  it  is  held  that  a  will  may  be  republished  by  paroL  Jonee 
V.  HarOtyy  2  Wharton,  103, 

(h)  This  is  a  tribute  to  Lord  Camden,  whose  early  namd  was  Charles  Pratt 
He  was  born  1714,  was  called  to  the  bar  in  1738,  became  Attorney  General  in 
1757,  succeeded  Lord  Chief  Justice  WiUes  on  the  bench  of  the  Common  Pleas 
in  1761,  and,  on  the  resignation  of  Lord  Northiii|rton,  in  1766,  received  the  Great 
Seal,  which  he  retained  till  1769.  He  died  Aoril  13th,  1794.  He  exercised  great 
influence  in  affairs  of  state,  and  received  emphatic  praise  firom  Junius.  There  is 
an  animated  sketch  of  his  character  by  Lord  Brougham  in  his  3d  series  of  States- 
men in  the  reign  of  George  III.    9  London  Law  Mag.  34-^ 
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which  a  devise  of  lands  is  ccxitained,  ought  to  be  re-executed  in  the 
fresence  of  three  witnesses.  This  was  decreed  upon  the  16th  of 
June,  1708. 

The  other  case  was  in  Hilary  Term,  11  Aime ;  and  a  correct  stale 
of  the  £su:ts  of  it  was  taken  from  the  spedal  verdict  <m  the  rolL  It 
was  a  trial  at  bar.  John  Earl  of  Bath,  made  his  will  in  1684 ;  and 
afterwards  upon  the  15th  of  August,  1701,  sent  for  seven  poaoos ; 
and  said  he  sent  for  them  to  be  witnesses  of  his  will,  and  wnmetjinipia 
to  be  witnesses  of  the  republication  of  his  wilL  He  took  the  codicil 
in  one  hand  and  the  will  in  the  other ;  and  said,  '<  this  is  my  will 
and  I  publish  this  codidl  as  part  thereof;"  and*  signed  the  codicil^ 
which  lay  upon  the  table  with  the  will,  in  the  presence  of  the  witr 
nesses  ;  who  subscribed  it  in  his  jxesence.  By  the  codicil  he  refef- 
red  to  the  will ;  saying,  he  did  not  intend  whoUy  to  revdce  it ;  bat 
devised  by  the  codicil  as  follows,  directing  it  to  be  taken  aa  part  of 
his  will.  He  then  made  sevenil  devises  and  bequests.  He  put  the 
will  and  codicil  into  a  sheet  of  paper,  and  sealed  them  up  in  the  pres- 
ence of  the  witnesses ;  but  the  will  was  not  unfolded  befcMre  the 
witnesses  ;  nor  did  they  sign  it,  but  the  codicil  only.  These  were 
strong  circumstances  to  make  it  a  republication  from  the  manifest 
reference  to  the  will,  the  expression,  that  the  codicil  was  to  be  taken 
as  part  of  it,  and  all  that  annexation  of  which  so  much  was  made  in 
the  Attorney  Oenerci  v.  Dtnonk^ :  yet  it  was  taken  by  Lord  Parker, 
then  Chief  Justice,  and  the  whole  Court  of  King's  Bench,  that  it 
was  not  a  republication ;  as  .since  the  statute  that  could  not  be  by 
implication,  but  the  will  must  be  re-executed.  After  this  ofanioo 
upon   the   importunity   of  the   Defendant  a   special  verdict  was 

found ;  and  it  is  not  said  in  the  report,  what  became  of  it. 
[*  497]     *  Here  is  a  rule  of  construction  upon  the  statute  of  Frauds 

clearly  expressed,  and  laid  down  by  the  first  men  of  their 
time ;  that  is,  that  since  the  statute  there  can  be  no  republication  by 
implication,  that  nothing  short  of  re-execution  will  do.  In  Acherfy 
V.  Vemouy  10  Geo.  I.  it  is  manifest,  that  Lord  Macclesfield  did  not 
adhere  to  the  rule,  he  when  Chief  Justice  laid  down  in  Pa^hrase  v. 
Lard  Lansdown ;  for  there  was  held  to  be  a  republication  without 
re-execution,  and  consequently  by  implication.  If  the  rule  laid 
down  by  Lord  Cowper,  assisted  by  the  Master  of  the  Rolls  and  the 
Judges,  and  by  Lord  Macclesfield,  assisted  by  the  rest  of  the  Court 
of  King's  Bench,  when  he  sat  there,  was  not  sound,  and  if  all  impli- 
cation is  not  to  be  rejected,  and  if  any  thing  short  of  re-execution 
can  be  admitted,  I  am  not  surprised,  that  in  Gibson  v.  Ltord  Monifort 
Lord  Hardwicke  was  satisfied  with  the  special  ground,  upon  which 
it  was  argued  before  him,  that  a  codicil,  executed  in  the  presence  of 
three  witnesses,  might  be  a  republication,  and  that  he  felt  himself 
inclined  that  it  should.  If  we  disentangle  ourselves  bom  the  rule, 
that  there  shall  be  no  republication  without  re-execution,  the  princi- 
ple, that  a  codicil,  attested  by  three  witnesses,  shall  be  a  republica- 
tion, seems  intelligible  and  clear.  The  testat^n^'s  acknowledgment 
of  his  former  will,  considered  as  his  will  at  the  execution  of  the  co- 
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dicil,  if  not  directly  expressed  in  that  instrument,  must  be  implied 
from  the  nature  of  the  instrument  itself ;  as  by  the  nature  of  it,  it 
supposes  a  former  will,  refers  to  it,  and  becomes  part  of  it ;  and  be* 
ing  attested  by  three  witnesses,  his  implied  declaration  and  acknow- 
ledgment seems  also  to  be  attested  by  three.  Before  the  statute  it 
was  no  part  of  the  essence  of  the  obligation,  that  the  will  should  be 
re-executed.  Any  thing  that  expressed  the  testator's  intention,  that 
the  will  should  be  considered  as  of  a  subsequent  date,  was  sufficient. 
Since  the  statute  re-execution  of  a  will  is  not  necessary ;  but  nothing 
more  is  required  than  a  writing,  according  to  the  provisions  of  that 
statute,  expressing  that  intent.  Therefore  Lord  Hardwicke  mi^ht 
well  say,  he  saw  no  great  difference  between  the  words  <^  I  desire  this 
codicil  may  be  part  of  my  will,"  and  the  words  "  I  republish ;"  which, 
it  was  there  admitted,  would  have  done.  In  the  AttofT^ey  General 
V.  Dawning  Lord  Camden  supposed,  a  particular  intent  to  repub- 
lish ought  to  appear ;  and  that  annexation  or  particular  expressions 
in  the  codicil  would  demonstrate  that  intention.  If  that 
was  necessary,  not  only  Lord  Hardwicke's  *  opinion  can-  [*498] 
not  stand,  but  neither  can  Acherly  v.  Vernon ;  for  thert 
was  no  particular  intent  to  republish ;  but  the  testator  referred  to 
the  will,  made  alterations,  and  gave  sufficient  demonstration,  that 
when  making  and  executing  the  codicil  he  considered  the  will  as  his 
will ;  and  from  that  a  republication  was  implied ;  but  it  was  not  par- 
ticularly in  his  thoughts  to  do  any  fonnal  act  of  republication.  Upon 
considering  these  cases  I  confess,  I  am  inclined  to  stand  upon  the 
general  proposition  stated  by  Lord  Hardwicke  to  show,  the  will  in 
the  case  before  us  was  repubhshed.  This  case  has  auxiliary  circum- 
stances, which  might  seem  to  bring  it  within  the  Attorney  General  v. 
Downing ;  for  the  testator  expressly  declared  by  the  original  will, 
that  he  meant  it  to  operate  upon  all  the  lands,  he  should  die  seised 
or  possessed  of.  If  he  has  not  actually  incorporated  them  together, 
he  has  inseparably  annexed  the  codicil  to  the  will,  not  by  a  wafer,  or 
wrapper,  or  any  thing  dehors  the  instrument :  but  by  what  I  call  in- 
ternal annexation,  and  that  of  such  a  kind  that  all  the  papers  taken 
together  may  be  considered  as  published,  when  the  codicil  was  exe- 
cuted. But  I  am  afraid  to  rely  upon  these  circumstances  for  fear  of 
entrenching  upon  the  statute  by  raising  evidence  out  of  circumstances 
in  their  nature  parol.  The  general  ground  is  safer  and  better.  (I) 
^  The  next  question  is,  what  will  be  the  consequence  as  to  this 
case :  and  here  there  is  a  doubt  upon  my  mind.  The  prayer  of 
this  bill  seems  to  go  simply  to  ask  a  declaration  from  the  Court  as 
to  this  codicil  being  a  republication  for  the  single  purpose  of  the 
Court  acting  upon  the  estate,  which  was  acquired  after  publication 
of  the  will,  and  not  to  enable  the  Court  to  execute  the  general  trusts 
of  this  will  altogether.     I  doubt,  whether  that  is  according  to  the 

(1)  Potty  MBgguon  V.  JIfoore,  voL  ii.  630 ;  CroMt  v.  Macdowdl,  iv.  610 ;  Pif^U 
V.  WaUar,  yu.m;  De  BaOu  v.  Lord  Fmgal^  xvi.  167;  Hulme  v.  Ha^atCj  1  Mer. 
385;  RoufUy  v.  Eifton,  2  Mer.  12a 
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usual  course  (1).  The  Court  will  not  take  up  causes  by  parts  in 
that  manner :  and  these  parties  not  asking  a  general  execution  of 
the  trusts  of  the  wiU  seem  to  me  to  have  no  business  here.  They 
might  have  tried  the  question  of  repubUcation  by  ejectment  at  law. 
If  the  Court  had  been  of  opini<Hiy  that  there  was  no  republicaticxi, 
then  a  question  of  equity  would  have  arisen.  The  wonls  ^'  in  that 
respect''  in  the  prayer  of  the  bill  mean  as  to  that  estate.  As  to  the 
general  prayer,  perhaps  we  have  not  aU  parties  before  the  Court. 

For  the  Plaintifft.  It  was  then  said,  that  all  the  parties  were 
before  the  Court ;  and  that  the  pleadings  stated,  that  the 
[*499]  heir  was  in  possession,  and  *  that  the  trustees  were  carry- 
ing the  trusts  into  execution,  but  were  prevented  by  tlus 
question. 

Lord  Commissioner  Etre.  Then  declare  the  will  well  proved, 
and  the  trusts  to  be  carried  into  execution  with  the  usual  directions ; 
and  that  the  codicil  is  a  repubUcation  of  the  will,  and  that  the  afier- 
purchased  lands  shall  pass,  and  that  all  parties  shall  have  their  costs : 
and  reserve  the  consideration  as  to  the  surplus  of  the  real  and  per- 
sonal, and*  subsequent  costs. 

Lord  CoMMissiolNER  Wilson.  Doe  v.  Dawf^  Cowp.  158,  was  a 
case  pretty  much  of  this  sort :  there  was  nothing  but  the  words 
<<  ratify  and  confirm  the  will,"  and  the  instruments  were  joined  by  a 
wafer ;  and  it  was  held  to  be  a  republication. 

Mr.  SEifard  said,  he  should  have  mentioned  that  case,  but 
thought,  it  might  have  been  objected  to,  as  it  was  a  devise  of  copy- 
hold lands,  which  are  not  within  the  statute  of  Frauds. 

1.  This  case  is  also  reported  in  4  Brown,  2. 

2.  That  a  codicil  is  a  republication  of  the  previous  will  to  which  it  refen,  or 
with  which  it  is  consistent,  see,  tmU^  note  4,  to  HUl  v.  Cftcpmon,  1  V.  405u  The 
same  doctrine  is  held  by  Courts  of  Conunon  Law.  GoodtUU  v.  MendWif  2  Man. 
&SeLia 

3.  A  Court  of  Equity  is  never  disposed  to  multiply  suits,  by  spUtdni^  qnestiooB. 
See  note  4,  to  Grahamy.  Oraham,  1  V.  272. 

4.  It  may  be  collected,  from  the  report  in  Brown,  that  the  strong  ground  which 
made  an  application  to  Equity  necessary  in  this  case,  was  the  fact,  that  a  mort- 
gtijge  term  was  outstanding,  which  would  have  prevented  the  trustees  fit»n  recov- 
ering in  an  action  of  ejectment 

(1)  AnU,  27a 
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Thrzz  powen  by  settlement,  first  to  husband  and  wife  jointly  to  raise  and  ap- 
point 9000L  secondly  to  husband  alone  .to  nise  and  i^point  20002.  thirdly,  to 
survivor  to  raise  and  appoint  such  sum  as  would  with  the  sum  before  rused 
make  50001.  The  wife  joining  in  raising  30002.  under  the  joint  power  for  the 
husband,  he  covenanted  not  to  charge  by  the  power  reserved  to  him  alone  or 
any  other  power  whatsoerer  duringlier  ufe,  and  so  lonff  as  said  90001.  should 
remain  unpaid,  without  her  consent  After  her  deatii  he  by  deed-poll  did 
charge  with  20OOL  more,  to  be  paid  to  his  executors  for  debts,  &c.  and  other- 
wise in  performance  of  his  will,  or  as  he  should  appoint  by  it ;  and  died,  leav- 
ing his  second  wife  executrix,  without  taking  notice  by  his  will  of  the  charge : 
but  the  deed-poU  was  found  uncancelled  amon^  his  pliers:  the  20002.  well 
charged,  and  went  to  the  executiix  without  special  appointment 

Charge  well  created  bv  settlement,  though  for  a  volunteer,  not  revoked  by  a  gen- 
eral revocation  of  the  uses  under  a  power  for  the  mere  purpose  of  partition  of 
joint  estate,  and  re-settling  to  the  same  uses  the  separate  part  to  be  taken  on 
partition,  (a) 

Act,  done  under  power  in  a  deed,  is  as  if  incorporated  in  the  deed  when  exe- 
cuted, [p.  509.] 

Sir  Nicholas  Batlt,  being  seised  in  right  of  his  wife  Lady  Car- 
oline Bayly  of  an  undivided  third  part  of  two  manors  and  premises, 
and  having  made  no  provision  for  younger  children,  by  indenture  of 
17th  April,  1753,  settled  those  undivided  third  parts  to  the  use  of 
himself  for  life,  remainder  to  Lady  Caroline  for  life,  remainder  to  trus- 
tees to  preserve  contingent  remainders,  remainder  to  all  and  every 
or  any  of  the  children  of  them,  other  than  an  eldest  or  only  son,  in 
such  shares  as  Sir  Nicholas  and  Lady  Caroline  should  appoint  by 
deed  or  writing,  in  default  of  appointment  as  the  survivor  should 
appoint,  in  default  of  such  appointment  to  all,  Slc.  other  than  an 
eldest  or  only  son,  in  tail,  as  tenants  in  common,  with  cross 
remainders  in  *  tail,  and  in  default  of  such  issue  to  Sir  Nicho-  [*  500] 
las  and  lady  Caroline  in  fee.  By  this  settlement  four  powers 
were  reserved :  first,  a  power  to  Sir  Nicholas  and  Lady  Caroline  jointly 
by  deed  or  writing  to  charge  these  undivided  third  parts  or  any  part 
thereof  with  any  sum  not  exceeding  3000/.  with  interest  at  5  per  cent, 
for  such  persons  and  purpose  as  they  should  think  fit,  or  to  raise  that  sum 
by  mortgage  upon  a  term  for  years,  to  be  void,  or  to  attend  the  inher- 
itance, when  such  should  be  paid :  secondly,  a  farther  power  to  Sir 
Nicholas  alone  by  deed  or  writing  to  charge  these  undivided  third 

(a)  In  construing  powers,  the  end  and  design  of  the  parties,  and  the  substantial 
rather  than  Uteral  execution  of  them,  are  to  govern.  JFUson  v.  T\mm,  7  Johns. 
Cfa.  32;  iSl  C.  2  Cowen,  195;  (hgood  v. /VvmS/tn,  2  Johns.  Ch.  1 ;  5.  C.  14  Johns. 
527 ;  fVoifly  ?•  Drouhi^  1  BaL  Eq.  517.  See  a  case  where  a  partition  intervened. 
Jadbtm  V.  EduKtrdB,  22  Wend.  499 ;  &  C.  7  Paige,  38a  Where  property  is  con- 
veyed in  trust  for  the  use  of  husband  and  wife  during  their  joint  lives,  then  to  the 
survivor  for  life,  ifith  a  power  of  appointment  given  to  the  survivor,  it  seems  that 
an  appointment  by  a  jomt  deed  or  the  husband  and  wife,  would  not  be  a  valid 
execution  of  the  power,  especially  if  the  wife  survived  the  husband,  though  pos- 
sibly it  might  if  tne  husband  survived.    Bayct  v.  WaUer^  9  Dana,  482. 
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parts  with  any  sum  not  exceeding  20002.  over  and  above  the  30002. 
under  the  firat  power  with  interest  at  5  per  cent,  far  such  persons 
and  purpose  as  she  should  think  fit,  or  to  raise  that  sum  by  mortgage 
in  the  same  manner.  The  third  power  was  to  the  survivor  of  Sir 
Nicholas  and  Lady  Caroline  to  charge  in  the  same  maimer  with  such 
sum,  as  should,  together  with  what  should  have  been  before  raised 
under  the  other  powers,  amount  in  the  whole  to  500021  to  be  dis- 
posed of  as  the  survivor  should  think  fit  The  fourth  was  to  Sir 
Nicholas  and  Lady  Caroline  and  the  survivor  by  deed  or  writing  to 
revoke  all  the  uses  before  Umited  of  the  said  undivided  third  parts, 
and  to  linut  them  to  trustees  in  fee  in  trust  to  convey  with  the  con- 
sent of  Sir  Nicholas  and  Lady  Caroline,  or  the  survivor,  either  in  ex- 
change for  other  lands,  or  for  the  purpose  of  sale,  and  to  settle  the 
lands  to  be  had  in  exchange  to  the  same  uses.  Soon  after  muking  this 
settlement  Sir  Nicholas,  having  occasion  for  the  sum  of  30002.,  pre- 
vailed  upon  Lady  Caroline  to  join  him  in  raising  that  sum  ;  and  the 
first  plan  proposed  for  that  purpose  was,  that  he  should  raise  20001. 
under  his  sole  power,  and  that  she  should  join  him  in  raising  the 
other  10002.  under  the  joint  power.  This  plan  however  was  relin- 
quished ;  and  it  was  agreed,  that  the  whole  should  be  nused  under 
the  joint  power  ;  and  Dayrell  advancing  the  money,  the  said  undi- 
vided third  parts  were  accordingly  mortgaged  to  him  under  the  joint 
power  for  500  years ;  and  upon  July  1,  1743,  by  indorsement  upoo 
the  deed  of  settlement  of  the  preceding  April,  reciting,  that  for  the 
more  speedy  and  easy  raising  the  sum  of  3002.  Lady  Caroline  had 
agreed  to  join  Sir  Nicholas  in  the  execution  of  their  joint  power,  he 
covenanted  with  the  trustees,  that  he  would  not  ^^  during  her  life  and 
so  long  as  the  said  30002.  shall  remain  due,  owing,  and  unpaid, 

charge  the  said  third  parts  and  premises  or  any  part  there- 
[*  501]     of,  with  any  sum  whatsoever  by  the  power  reserved  to  ♦  him 

alone  by  the  within  written  indenture  or  any  other  power 
or  authority  whatsoever  without  the  consent  and  concurrence  of  the 
said  Caroline  Bayly  to  be  signified  by  writing  under  her  hand  and  seal 
first  had  and  obtained  for  that  purpose."  In  February  1766  Lady 
Bayly  died,  leaving  issue  Lord  Uxbridge  and  several  others.  On  6th 
March,  1767,  Sir  Nicholas  by  deed  poll,  rdbiting  the  indenture  of 
April  1753,  and  his  power  to  charge  the  said  undivided  third  parts 
with  20002.  did  charge  them  with  that  sum,  with  interest  at  5  per 
cent,  to  be  paid  to  his  executors,  and  applied  to  the  pajrment  of  his 
debts,  legacies,  and  funeral  expenses,  and  otherwise  in  performance 
of  his  will,  or  as  he  should  by  his  will  direct  and  appoint  In.Jan- 
ury,  1779,  in  pursuance  of  an  agreement  with  the  owners  of  the 
other  undivided  third  parts  of  these  estates  for  a  partition,  Sir  Nich- 
olas Bayly  by  deed  covenanted,  that  he  and  Lady  Bayly  had  Dot 
during  her  Ufe  created  any  charge  except  the  mortgage  to  Dayrell, 
and  that  since  her  death  he  made  no  appointment  of  the  premises ; 
and  he  revoked  the  several  uses,  and  limited  the  premises  to  trustees 
in  fee  for  the  purpose  of  making  partition  ;  and  then  by  lease  and 
release  of  25th  and  26th  January,  1779,  to  which  Dayrell  was  a 
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party,  the  partition  was  made.  The  effect  <^  that  was,  that  the  two 
manors  were  conveyed,  subject  only  to  the  mortgage  to  Dayrell,  to 
such  of  the  uses  of  the  settlement  of  1753  as  were  then  capable  of 
taking  effect ;  and  other  specific  parts  of  the  premises  were  con- 
veyed to  the  other  owners  in  lieu  of  their  respective  third  parts. 
Sir  Nicholas,  having  married  again,  made  his  will  in  1781 ;  and  ap- 
pointed his  wife  sole  executrix  and  residuary  l^atee.  After  his 
death  the  deed  poll  was  found  among  his  papers  uncancelled  ;  but 
no  notice  was  taiken  of  it  either  by  the  partition  deeds  or  the  will ; 
nor  did  it  appear  to  have  been  ever  out  of  his  custody,  nor  that  he 
had  communicated  it  to  any  person.  When  this  deed  was  discov- 
ered, the  children  of  Sir  Nicholas  and  Lady  Caroline  Bayly,  who 
were  entitled  under  the  settlement  of  1753  and  the  deed  of  parti- 
tion to  the  lands  allotted  as  the  share  of  Lady  Caroline,  were  in 
treaty  with  Sir  Gilbert  Heathcote  for  the  sale  of  those  estates ;  and 
it  was  stipulated,  that  the  money  due  to  Dayrell  should  be  discharged 
out  of  the  purchase-money.  On  discovery  of  the  deed  of  1767  the 
executrix  claiming  the  20002.  charged  by  it,  the  purchaser  refused  to 
pay  the  whole  purchase-money  without  having  the  premises  dis- 
chai^d  from  that  sum ;  upon  which  by  agreement  2500/. 
was  laid  out  in  *  stock  to  indemnify  him  against  that  claim ;  [*  502] 
atid  the  bill  was  brought  to  have  the  deed  poll  of  1767  de- 
clared void  and  delivered  up,  and  that  Lady  Bayly  should  be  decreed 
to  release  all  her  interest  under  it,  upon  the  ground  that  Sir  Nicho- 
las had  no  right  to  execute  it,  or  if  it  was  originally  good,  that  it 
had  been  revoked,  and  was  not  intended  to  be  an  effectual  charge. 

Solicitor  Oentraly  Mr.  Lloyds  and  Mr.  HoUistj  for  the  Plaintiffs. 
Upon  the  first  point.  Sir  Nicholas  Bayly  had  no  power,  while  the 
30002.  remained  a  charge,  to  make  any  other.  Upon  the  effect  of 
the  powers  it  is  clear,  he  could  not  charge  beyond  2000/.  without 
the  consent  of  Lady  Bayly.  Their  motives,  as  expressed  in  the  in- 
strument, for  changing  the  mode  of  raising  the  3000/.  show,  they 
did  not  intend,  it  should  be  attended  with  consequences  different 
fixxn  those  of  the  plan  first  proposed,  as  far  as  it  was  to  affect  those, 
who  were  to  take  the  estate  afterwards.  The  purpose  was  undoubt- 
edly the  same.  His  agreement  in  consideration  of  her  joining  him  in 
raising  that  sum  is  expressed  in  his  covenants;  first,  that  which  was 
to  protect  the  younger  children  against  any  farther  act,  and  secondly, 
that  to  the  trustees  upon  the  partitibn,  that  he  had  not  done  any 
thing,  by  which  those  third  parts  would  be  charged,  other  than  as 
before  recited,  namely  the  mortgage  to  Dayrell.  The  true  construc- 
tion is,  that  he  neither  would  during  her  life  create  any  other  charge 
without  her  consent,  nor  after  her  death,  so  long  as  the  3000/. 
should  remain  a  charge.  If  that  had  been  paid  off,  perhaps  he  mig^t 
then  have  been  at  liberty  to  charge  with  2000/.  She  was  a  pur- 
chaser for  her  younger  children  of  his  power  in  consideration  of  giv^ 
ing  up  1000/.  to  him.      , 

Upon  the  second  point,  he  must  have  meant,  either  that  this  deed 
should  not  operate  at  all,  or  that  it  should  only  if  the  3000/.  should 
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be  paid  off  in  his  life.  It  was  always  in  his  own  custody.  He  oooU 
cancel  it  at  any  time,  or  say  whether  it  should  have  effect  by  bemg 
delivered  out  of  his  custody.  Twelve  years  after  the  eiecutioQ  of  it 
by  deed  under  his  hand  and  seal  he  either  declares,  that  it  sfaaD 
luve  no  effect,  or  does  that,  which  is  tantamount  to  an  eflfectual  re- 
vocation ;  for  having  never  delivered  it  out  of  his  custody,  wlien 
making  the  partition  he  recites,  what  vaUd  acts  he  had  done,  and 
expressly  says,  that  he  and  she  had  not  in  her  life  made 
[*503]  any  charge  except  the  mortgage  to  Dayrell,  and  *tfaat 
since  her  death  he  had  not  made  any  appointment  of  the 
premises ;  though  certainly  he  does  not  there  use  the  word  <^  chaige." 
He  lived  three  years  after  that ;  and  it  does  not  appear,  that  he  ev& 
conununicated  the  deed-poll  to  any  one ;  and  there  are  sufficient 
assets  without  that  sum. 

Mr.  HoUist  also  ai^ed,  that  the  Court  mi^t  in  this  caae  as  in 
many  others  (1)  substitute  the  word  '<or"  for  <'and"  in  his  cove- 
nant not  to  make  any  other  chaige  without  her  consent  during  her 
life,  and  so  long,  &c. 

Lord  CoMiassiONSR  Etre.  The  real  question  is,  whether  she  was 
a  purchaser  of  Ins  chance  of  surviving  her,  and  surviving  her  having 
a  power  to  appoint  to  the  extent  of  50002.  in  the  whole.  The  true 
reason  for  changing  the  mode  of  raising  the  3000/.  was,  I  suppose, 
that  the  mortgagee  chose  to  have  it  under  one  power  rather  than  un- 
der two. 

Attorney  Oeneral  [Sir  A.  Macdanald],  Mr.  Mitford  and  Mr.  Fimr 
blanque,  for  the  Defendant.  Lady  Caroline  Bayly  was  not  a  pur- 
chaser for  10002.  of  his  power  of  charging  20002.  Under  the  settle- 
ment she  had  an  estate  for  life  after  his  death.  It  is  material  to  con* 
sider  the  words  thought  to  restrain  him  from  the  exercise  of  that 
power  after  her  death.  The  words  requiring  her  consent  could  have 
no  reference  to  the  time  subsequent  to  that  event.  Upon  their  con- 
struction the  words  <<  during  her  life  "  must  be  expunged.  Those 
words  control  all  the  subsequent  part.  The  substitution  of  '^  or  "  for 
'<  and  "  is  a  very  material  alteration.  From  her  life  estate  after  Us 
death  it  was  natural  for  her  to  say,  that  if  he  desired  to  raise  that 
sum  in  that  particular  way  f(»  his  convenience,  it  was  foir  on  her 
part  to  see,  that  the  income  of  the  estate  should  not  be  diminished, 
if  by  surviving  him  she  should  become  entitled  to  the  rents  and  prof- 
its during  her  life.  She  therefore  had  an  interest  in  keeping  up 
those  rents,  which  readily  accounts  for  the  introduction  of  the  ex- 
pression "  during  her  life."  Then  how  can  the  words  be  changed  ? 
In  all  cases  of  that  kind  the  thing  must  be  in  such  a  situation,  that 
the  Court  is  forced  to  make  that  construction.  In  this  it  will  intro- 
duce an  ambiguity.  The  argument  for  Pluntiffs  is  absurd. 

(1)  In  wills  these  words  are  substituted  for  each  other,  to  afford  a  reasonable 
construction ;  Richardswi  v.  Spraagf  1  P.  WiH  434 ;  Read  v.  Sndl^  2  Atk.  642; 
Framlingham  v.  Brandy  3  Atk.  390 ;  Jackaon  v.  Jmcksan,  1  Yes.  217;  oojf,  Mob- 
trly  V.  ^roiUj  vol.  iiL  450,  and  the  references  in  the  note,  p.  452;  Am  v.  H^ 
viL  453,  and  the  references,  p.  458,  n. 
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According  to  their  oon0tnictioii  lie  nugkl  pay  off  the  3000L 
and  immediately  charge  with*  50007.  but  if  he  doea  not  pay 
off  that  sum  he  cannot  chaige  with  any  thing.  If  he  had  raised  tho 
money  according  to  the  first  plan,  he  might  aftw  her  death  have 
raised  SOOO/*  more.  The  Plaintiffs  could  not  lecover  at  law  upon 
this  covenant,  because  they  were  not  parties  to  it;  and  equity  will 
not  interfere,  where  a  breach  of  covenant  does  not  give  an  actiim. 

Lord  CoMMissiONEB  Etbb.  Is  there  any  case  of  a  covenant  with 
the  trustees  for  parties  insisting  upon  an  agreement  in  equity,  in 
which  the  Court  has  said,  that  because  no  action  would  lie  for  them, 
theref<»e  the  Court  would  not  enforce  it  ?  This  covenant  is  with 
the  trustees  for  her  and  the  children ;  for  they  are  trustees  for  the 
general  purposes  of  the  settlanenL 

Far  Ae  Defendant.  The  covenant  here  was  with  a  particular  view 
to  protect  the  interest  of  Lady  Bayly,  not  those  behind.  As  to  his 
intention  or  ccmsciousness  that  he  had  no  power  to  do  this,  this 
charge  by  the  terms  of  the  deed  vras  not  to  have  operation  till  his 
death ;  but  was  a  matter  upon  which  his  will  vras  to  cerate ;  whidi 
accounts  for  its  being  found  among  his  papers.  If  he  had  died  with- 
out a  will  this  chaige  could  not  have  existed,  perhqis  not  if  he  had 
not  appointed  an  executor.  As  to  his  having  sufficient  assets  with- 
out that,  the  words  make  it  a  part  of  his  will ;  and  a  gift  to  a  resid- 
uary legatee  or  making  an  executor  is  a  sufficient  appointment  The 
circumstance  of  its  being  found  uncancelled,  when  it  was  to  have 
(^leiation,  must  over-rule  any  silence  in  that  respect  The  direction 
to  pay  to  his  executors  would  alone  make  it  fully  a  part  of  Us  p«r- 
80i»al  estate :  but  he  proceeds  to  declare  the  trust  for  the  very  pur- 
pose, for  which  executors  always  take  the  personal,  viz.  for  debts, 
&c.  or  in  such  manner  as  by  his  will  he  shmild  appoint;  that  is,  if 
he  chose  to  make  a  specific  diqx)sition  of  it,  he  might  Those  words 
do  nothing  more  than  the  law  would,  if  he  had  sii^y  directed  it  to 
be  paid  to  his  executors.  Upon  the  whole  he  stripped  himself  of 
this  power  only  during  the  life  of  the  first  Lady  Bayly ;  and  there- 
fore it  belongs  to  the  second  as  his  residuary  legatee. 

Solicitor  General  [Sir  John  ScoU,]  in  reply.  What  is 
*given  to  the  executrix  as  executrix,  is  for  the  purposes  [*506] 
cf  the  will ;  I  lay  out  of  the  case  therefore  any  question 
upon  that  The  first  question  is,  whether  she  berame  a  purchaser, 
and  for  the  children  as  well  as  herself,  of  the  non-exercise  of  this 
power,  so  that  he  could  not,  though  she  died,  charge  this  20002.  be- 
cause the  30002.  remained  a  cha^.  If  that  is  decided  against  the 
Plaintiffs,  another  question  arises :  viz.  whether,  when  the  deed  of 
partition  of  1779  is  attended  to  with  all  its  effiscts,  it  was  not  an  ex- 
tinguishment of  the  chaige  of  20002.  though  well  created.  If  the 
Defendant  is  right  upon  the  first  point,  he  could  have  again  charged 
after  the  extinguishment  with  20002. ;  and  if  he  could,  it  is  accord- 
ing to  the  true  intent  gone ;  for  had  he  meant  to  give  it  operation, 
he  could  have  revived  it  immediately  after,  and  did  not  It  was 
competent  to  him  to  enter  into  an  agreement  with  his  wife  for 

VOL.  I.  KK 
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vahiaUe  oonsideratioD  to  lestiain  hiniBelf  firom  the  exmise  of  the 
vested  power,  and  also  of  the  contingent  power  which  might  vest  in 
him.  The  aigument  is  not  absurd  or  ridiculous ;  for  by  no  act  of 
his  own  ooold  he  raise  more  than  2000/. ;  then  where  is  the  fcdly  of 
supposing,  that  she  consented  to  enable  him  to  raise  lOOOiL  aponthe 
terms  of  his  giving  iip  those  two  powers  ?  The  difficulty  of  the  ar- 
gument is  in  permitting  him  to  raise  50002.  in  the  one  case,  and  noi 
permitting  him  to  raise  20002.  in  the  other.  I  do  not  construe  "and" 
to  mean  *^wr  " ;  but  I  say,  the  sense  is,  that  he  will  not  during  her 
life,  and  while  the  3000l  remains  a  chaige,  create  any  other.  The 
restraint  as  to  anjr  other  power  could  mean  nothing  but  the  god- 
tingent  power.  The  deed  of  revocation  expressly  revokes  all  the 
uses  limited,  except  expressly  the  mortgage  to  Dayrell ;  then  did  he 
revoke  not  this  charge,  which  he  had  made  for  his  own  benefit,  bj 
which  he  would  have  disencumbered  the  title,  and  might  have  im- 
mediately exercised  his  power  as  to  the  20002L  ?  It  was  natural  and 
necessary,  that  Dayrell  should  be  a  party  to  the  partition;  for  his 
term  over-rode  the  whole ;  and  no  person  would  have  trusted  to  the 
argument,  that  the  power  of  revocation  would  include  his  estate; 
and  it  is  not  likely,  that  he  would  join,  unless  he  was  to  have  amort* 
gage  of  part  of  the  estate  when  divided.  I  do  notadmit, 
f^'SOe]  that  the  will  does  in  any  way  ^'revive  the  charge ;  for  it 
contains  nothing  relating  to  this  particuhr  part  of  his  prop- 
erty, but  it  is  only  a  disposition  of  his  personal  as  his  personal.  If  it 
is  gone,  it  has  never  been  revived,  and  is  then  to  be  considered  as  if 
never  executed. 

Lord  CoMMissiONKR  Etbx*  All  the  points  insisted  upon  at  the 
opening  have  been  argued  not  with  much  confidence.  Bat  a  new 
point  has  arisen,  as  to  winch,  if  seriously  insisted  on,  we  should  wish 
to  hear  more.  If  this  viras  a  charge  for  a  purchaser  for  valuable  ooo- 
sideration,  I  take  it  for  granted,  ^  circumstances  belonging  to  this 
partition  deed  would  not  have  been  sufficient  to  revoke  that  charge : 
but  the  charge  being  voluntary,  I  suppose,  it  is  meant,  that  he  oaght 
to  have  taken  care  when  revoking  the  deed,  under  which  that  charge 
existed,  that  a  provision  should  luive  been  made  for  that,  or  that  he 
riiould  have  substituted  a  new  charge.  Are  there  cases,  in  wbichit 
has  been  held,  that  if  a  man  makes  a  voluntary  charge  under  a  pow* 
er,  which  gives  him  authority  and  then  revokes  the  uses  for  the  mere 
purpose  of  a  partition,  such  a  charge  is  revoked  ?  If  it  stands  upoo 
mere  principle,  I  know  how  to  deed  with  it 

Mr.  Mtfard.  Either  this  instrument  does  not  operate  at  all  to 
revoke  the  charge,  or  if  it  does,  it  must  operate  to  substitute  the  es- 
tate taken  upon  the  partition  for  the  same  purposes ;  for  it  revokes 
the  uses  of  the  settlement  of  1753 ;  if  by  that  it  revokes  this  appoinf- 
ment,  to  do  so  the  deeds  of  1753  and  1767  must  be  takra  for  this 
purpose  as  the  same  instrument* 

Lord  CoMMissioNKR  Etbe.  Their  way  of  arguing  it  is,  that  the  ustf 
of  that  settlement  were  revoked,  and  afterwards  revived;  but  w 
those,  who  meant  to  act  upon  th^n,  must  act  iqxm  them  revived; 
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and  that  the  foimer  ohaige  by  the  old  power  would  not  operate,  but 
there  must  be  a  new  one. 

Solidiar  Oeneral  [Sir  John  Scott.'\    Where  a  man  con- 
veys an  estate,  upon  which  there  is  a  chaige  for  *  his     [**  507] 
own  benefit,  he  can  never  set  up  that  against  his  grantee. 

Lord  CojoussiONER  Etre.  The  difficulty  is,  that  it  is  a  mere 
voluntary  chaige,  which  the  party  himself  put  into  that  predicament, 
and  to  which  be  might  have  put  an  end  by  making  another  chaige. 
At  present  I  am  against  it,  I  confess. 

Lord  ComassioNEa  Ashhubst.  As  this  depends  entirely  upon 
technical  reasoning,  there  ought  to  be  some  cases  to  suj^rt  it. 

Lord  CojoussioNEa  Etre.  We  will  give  our  opinion  now  upon 
the  principal  point ;  and  if  it  is  thou^t,  that  any  thing  can  be  made 
of  the  other,  it  may  be  set  down  for  a  rehearing. 

I  had  no  doubt,  from  the  moment  either  of  these  powers  was  dis-> 
tinctly  understood,  that  the  true  merits  of  this  case  upon  the  first 
question  lay  in  very  narrow  compass,  and  that  they  are  distinctly 
and  clearly  against  the  PlaintilSs ;  for  here  are  three  distinct  powers ; 
one,  by  whidi  Sir  Nicholas  and  Lady  Bayly  might  join  in  the 
appointment  of  30002. ;  another,  by  which  he  was  to  appoint  20002. 
at  his  own  will  and  {Measure  by  a  separate  act;  a  third,  by  which 
the  survivor  of  them  might  appoint  such  sum,  as  together  with  what 
was  before  appointed  under  the  other  two,  would  make  up  50002. 
This  being  their  situation,  he  in  1753  soon  after  his  marriage,  had 
occasion  for  30002.  and  the  first  idea  was  to  execute  the  separate 
power,  and  that  she  should  join  him  in  executing  the  joint  power  to 
the  amount  of  10002.  There  was  a  convenience  as  to  the  mortgage 
in  its  being  by  the  execution  of  one  power  rather  than  of  two ;  and 
therefore,  the  origmal  object  having  been  distinctly  stated,  namely, 
to  raise  30002.  in  that  way  first  proposed,  they  agreed  to  raise  it 
under  the  joint  power ;  but  that  was  to  be  considered,  as  between 
them,  as  in  truth  what  the  miginal  plan  was,  namely,  an  execution 
of  the  separate  power  as  to  20002.  and  of  the  joint  as  to  10002.  It 
is  true,  as  has  been  said  for  the  Plaintiff,  that  if  she  had  driven  a 
very  hard  bargain,  she  might  have  refused  to  consent  to 
raise  this  *8um,  unless  he  would  abandon  his  contingent  [*508] 
interest  under  the  third  power  in  case  of  his  surviving  her ; 
but  I  should  require,  that  so  unequal  a  ba^ain  should  be  expressed 
in  the  dearest  terms.  Instead  of  that  the  language  according  to 
the  plain  and  grammatical  import  is  directly  the  contrary.  They 
were  in  such  a  situation,  that  he  might  also  have  exercised  his  sepa- 
rate power ;  therefore  care  was  to  be  taken  to  confine  him  as  to  that, 
the  third  power  not  having  arisen,  and  that  while  the  circumstances 
remained  the  same,  he  should  not  exercise  it.  But  upon  her  death 
the  third  power  arose ;  and  therefore  his  right  to  inake  a  farther 
charge  to  the  amount  of  20002.  arose.  How  it  is  in  form,  is  another 
thing ;  the  substance  is,  that  at  her  death  he  had  a  right  to  raise 
20002.  more.  Therefore  this  provision  suspended  hiis  right  till 
that  event,  or  another  event,  which  made  part  of  the  condi- 
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tion,  and  was  neceMUfily  connected  with  it,  and  not  to  be  lep- 
arated  bom  it  by  substituting  the  word  <<or"  for  '^and."  Sq>- 
pose  this  charge  Imd  been  paid  in  her  life,  there  would  be  no  reasoo, 
why  he  should  not  execute  his  separate  power ;  but  before  her  death 
it  was  already  executed  by  what  was  done.  This  is  so  plain  upoo 
the  true  construction  of  these  instruments  and  their  sense,  that  it  is 
the  clearest  case  I  ever  saw. 

Then  comes  this  other  point ;  which  has  a  mote  formidable  ap- 
pearance ;  as  it  is  not  so  intel%iUe.  How  tar  his  conduct  upoa 
the  partition  diall  be  understood  to  be  a  revocation  of  the chaigeyii 
a  question  of  more  difficulty.  Doubtless  the  uses  were  reTdied; 
and  the  power,  under  which  this  charge  was  made ;  but  the  revoca- 
tion was  under  a  power,  given  by  the  settlement,  the  true  object  of 
which  was  not  to  destroy  any  of  the  uses,  but  to  shift  them  with  all 
their  consequences  to  the  new  estates,  to  be  purchased  in  00D8&- 
quence  of  the  revocation ;  it  being  merely  for  the  purpose  of  selliii; 
the  estates  and  buying  others  to  the  same  usee,  or  for  the  purpose 
'  of  a  partition,  but  without  any  intention  to  make  any  serious  alter- 
ation in  these  uses.  That  being  so,  to  maintain  in  equity,  that  such 
revocation,  made  in  acquiring  a  separate  estate  in  the  land  instead 
of  an  undivided  third,  shall  have  the  effect  of  destroying  every  thing, 
which  was  originally  rightly  performed  under  the  original  settlement, 
would  be  to  disappoint  the  general  purpose  of  that  original  settle- 
ment ;  and  being  so,  it  does  require  some  strong  rule,  founded  opoo 
a  series  of  authorities,  which  on  account  of  other  cases  it  would  be 
dangerous  to  disturb.  If  there  is  no  such  rule,  conisideiiiig  the 
meaning  of  the  original  deed,  and  of  the  subsequent  deed,  having 
that  sole  operation  to  convert  the  undivided  third  intosq>- 
[*  509]  arete  property,  and  to  lay  all  *  the  chaises  which  wei« 
upon  the  undivided  third  upon  that,  which  was  to  be  taken 
in  the  room  of  it,  I  think,  the  uses  and  the  powers  under  them 
ought  to  attach  themselves  to  the  newly  acquired  estate,  eiacdy  as 
they  stood  upon  the  (mginal  estate,  without  any  alteration  in  the 
interest  of  any.  And  th^n  I  think,  there  is  no  question  behind; 
the  question  as  to  the  effect  of  the  appointment  being  to  the  exec- 
cutors,  and  the  custody  remaining  in  the  party,  and  the  will  000- 
taining  no  particular  appointment  of  the  benefit  of  this  charge, 
appearing  to  be  abandoned ;  so  as  to  leave  the  case  upon  the  two 
questions,  of  which  I  have  taken  notice.  Therefore  the  ground, 
upon  which  the  Plaintiffs  come  here,  is  misunderstood.  Thej  have 
no  ground  to  come  here ;  and  therefore  the  ImU  must  be  dismissed. 

Lord  Commissioner  Ashhurst •  Sir  Nichohs  Bayly  coold  not 
borrow  this  sum  by  his  own  power ;  therefore  he  hsid  recourse  to 
Lady  Bayly :  and  she  agreed  as  the  shorter  method  to  jcin  him,  for 
which  he  entered  into  stipulaticms.  No  doubt  at  the  time  she  made 
this  concession,  she  had  a  right  to  make  a  provision  for  the  interests 
of  her  children :  but  this  does  not  appear  upon  the  whole  to  hate 
been  in  her  contemplation  at  the  time,  but  that  her  life-interest,  i| 
she  shouM  survive  him,  should  not  be  prejudiced  by  his  acts;  w 
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therefore  she  made  hkn  stipulate,  that  he  would  not  during  her  life, 
and  so  long  as  that  sum  due  upon  mortgage  should  remain  unpaid, 
charge  these  third  parts  with  any  sum  by  tibe  power  reserved  to  him 
alone  or  any  other  power  without  her  consent.  This  provision  by 
her  viras  to  prevent  her  part,  if  she  should  survive  Mni,  and  the  estate 
riiould  thereby  come  into  her  hands,  from  being  charged  with  any 
other  sum :  but  it  was  never  understood  between  them  to  extend  in 
the  event  o{  his  surviving  her  to  prevent  any  greater  charge  to  the 
extent  of  the  orignal  power.  The  manifest  ccHistmction  is,  that  that 
was  the  object  in  their  contemplation.  If  so,  it  follows,  that  he  had 
power  upon  her  death  to  raise  S0002.  for  any  purpose ;  and  he  did 
80  by  a  deed,  which  remained  in  his  custody.  Nothing  arises  upon 
that ;  because,  as  he  never  meant  it  to  take  eflfect  till  a^r  his  death, 
there  was  no  occasion  to  put  it  into  other  custody.  Then  the 
remaining  question  is,  whether  the  state  of  things  is  altered  by  any 
thing,  that  has  happened  since.  I  think  not,  if  that  charge  was 
once  well  made.  As  to  the  parties  to  that  deed  of  1779, 
all,  that  was  in  contemplation  at  *  the  time,  veas,  that  there  [*  610] 
should  be  such  parties  to  it,  as  were  necessary  to  effectuate 
the  intention;  namely,  aU  who  had  any  legal  interest;  therefore 
Dayrell  was  a  necessary  party,  for  he  had  the  legal  estate. in  him. 
But  as  to  this,  it  vnis  only  an  equitable  charge ;  theref(He  it  was  not 
necessary  to  join  in  respect  of  it  to  effectuate  the  legal  purpose  in 
their  contemplation.  By  that  these  estates  were  conveyed  to  the 
trustees  accordingly ;  and  then  the  new  estates  were  limited  to  the 
same  uses,  to  wluch  the  undivided  tUrd  part  was  limited  by  the 
original  settlement  The  word  <<  charge ''  to  be  sure  is  not  used ; 
but  the  word  "  use  "  is.  Whenever  parties  have  power  by  deed  to 
do  a  particular  act,  when  done  under  the  power,  it  is  as  if  incorpo- 
rated in  the  original  deed  when  executed ;  therefore  I  do  not  see,' 
when  the  second  limitation  is  to  the  same  uses  as  the  or^;inal  deed, 
that  this  may  not  be  properly  termed  a  use :  for  it  is  an  interest 
growing  out  of  the  original  power ;  and  it  is  harsh  to  hold  it  revoked, 
when  the  revocation  vnis  only  for  the  purpose  of  making  a  division 
of  the  estate,  and  the  part  taken  upon  the  division  was  conveyed  to 
the  same  uses,  as  were  the  object  of  the  original  settlement.  To 
say,  it  is  a  revocation  of  any  act  done  upon  the  undivided  estates, 
seems  to  be  a  doctrine  very  nice  and  technical ;  and  I  am  not  willing  to 
consider  it  so,  unless  tied  down  by  decided  cases.  As  none  Imve 
been  mentioned,  it  is  too  subtle  a  doctrine  for  me.  Therefore  I 
think,  the  deed  of  partition  was  not  a  revocation  of  any  charge  legally 
imposed  prior  to  that.  As  to  the  argument  that  this  money  was 
only  given  for  debts,  legacies,  and  funeral  expenses,  without  saying 
more,  there  is  an  executrix  appointed  ;  and  she,  particularly  as  she 
was  his  wife,  is  entitled'  to  what  results. 

Lord  Commissioner  Wilson.  As  to  the  first  p<nnt,  it  viras  reason- 
able, that,  what  was  a  sole  power,  should  under  these  circumstances 
become  a  joint  power.  If  the  money  had  been  raised,  as  was  at 
first  proposed^  then  the  power  of  rairing  SOOOf.  more,  while  both 
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were  living,  must  have  had  their  joint  consent*  Then,  when  she 
died,  there  was  an  end  of  that  covenant.  She  had  good  reason  for 
desiring  to  restrain  him  from  the  ezerdse  of  any  other  power  during 
her  life,  on  accomit  of  her  estate  for  life,  and  her  contingent  power. 
It  was  immaterial  after  her  death,  because  he  would  then  lunre  had  the 
same  sum  by  the  contingent  power.  •  It  is  then  said,  that  under  the 

circumstances  he  did  not  intend,  that  this  instrument  should 
[*  5 11  ]     *  have  any  operation.    The  arguments  urged  for  that  seem 

to  have  been  in  a  great  measure  all  abandoned  except  the 
last.  From  the  nature  of  this  deed  it  must  have  continued  in  his  power ; 
and  there  was  no  occasion  to  refer  to  it  by  his  will ;  for  he  made  an 
executrix,  and  that  declared,  the  executrix  was  to  have  it  Next  as 
to  the  deed  of  partition,  whether  that  proves  his  intent  to  revoke  thb 
instrument.  The  general  intent  was  simply  to  change  the  natme 
of  the  property.  That  as  to  the  other  parties,  with  whom  he  was 
dealing,  was  the  only  intent.  These  Plaintiffs  are  none  of  those 
people.  In  these  instruments  there  is  no  intimation  of  an  intent  to 
vary  the  circumstances,  in  which  the  property  then  was,  in  any  other 
respect  than  by  changing  it  to  separate  property ;  therefore  there  can 
be  no  implied  intent  to  revoke  it  Then  it  must  be  upon  some  rule 
of  law,  if  at  all.  It  may  be  said^  the  present  claimant  of  this  sum  b 
a  volunteer,  and  therefore  shall  not  come  into  equity  to  have  it  made 
good :  but  this  is  the  case  of  a  Plaintiff  coming  to  set  aside  a  deed, 
not  of  a  volunteer  coming  to  establish  it  Equity  will  not  set  it 
aside,  where  no  intention  of  the  party  to  do  so  appears,  m^ely 
because  some  rule  of  law  revoked  it  at  law.  This  money  in  con- 
science belongs  to  her,  upon  the  supposition  that  he  did  not  intend  to 
revoke  this  gift,  because  it  was  his  intention  to  give  her  the  money 
without  question;  if  it  had  not  been  for  this  deed  of  partition,  it 
would  have  been  given  ;  and  if  that  imports  no  more  than  that  angle 
-  thing,  she  is  still  entitled  to  it. 

The  decree  dismissed  so  much  of  the  bill,  as  sought  to  have  the 
deed-poll  declared  void  or  fraudulent,  and  to  have  it  delivered  up, 
or  to  oblige  the  Defendant  to  release  her  interest  under  it;  but 
without  costs ;  and  declared  the  20002.  to  be  well  charged  by  it 

1.  An  affreement,  for  breach  of  which  no  damaffes  could  be  obtamed  at  law, 
may  be  enforced  in  Equity.    See,  cmfe,  note  1,  to  BrodU  v.  SL  Pmd^  I V.  396L 

i.  That  a  grantor  cannot  set  aside  his  own  voluntary  deed,  when  perfected,  nor 
the  grantee  enforce  its  completion,  supposing  the  grant  to  rest  tit  ,^eri,  see  note 
S,  to  Coleman  ▼.  Sarrdlf  1  V.  50. 

3.  Very  sli^pht  circumstances  are  sufficient  to  revdce  a  will;  yet  even  a  will, 
and,  a  fortion^  a  deed,  will  not  be  revoked  by  a  mere  partition  of  the  estate  to 
which  It  relates.    See  note  3,  to  Brydget  v.  The  Dudiess  qf  Chemdoi^  3  V.  417. 
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BINFORD  f>.  BAWDEN. 

[1792,  JuLT  &1 

Wife  ezanuned  on  comini8Bion  apait  from  husband  as  to  the  disposition  of  money 
devised  to  be  kid  out  in  land  for  her  in  tail,  revexsion  to  her  in  fee,  whetiier 
to  be  received  in  money  or  laid  out  as  directed,  (a) 

MoNST  was  devised  to  be  laid  out  in  land  for  ^femt  covert  in  tail 
with  reversion  to  her  in  fee.  For  the  PlaintilSr  it  was  prayed,  as 
according  to  the  usual  course  of  the  Court  in  these  cases,  that  she 
should  be  dxamined  by  conunission,  apart  from  her  husband,  as  to 
her  inclination  with  regard  to  the  disposition  of  the  money :  and  that, 
if  she  chose  to  take  it  in  money,  it  should  be  paid  to  her. 

Lord  Commissioner  Eyre.  It  is  clear,  the  Court  would  do  it  in 
case  of  a  person  iui  juris  (1).  It  is  equally  clear,  they  would  refuse 
it  in  case  of  an  infant  (2).  I  want  to  know,  whether  there  is  any 
case  showing  what  the  Court  does  in  the  case  of  a  feme  covert. 

Mr.  Mitford  said,  there  was  no  case  expressly  deciding  the  point ; 
but  that  in  Cuningham  v.  Moody^  1  Yes.  174  (3),  Lord  Hal-dwicke 
says,  she  must  come  into  Court  to  consent  or  be  examined  upon 
commission. 

Lord  Commissioner  Etre.    Declare,  that  she  is  entitled  to  this 

(a)  MeOiodiH  Epueopal  Church  v.  Jaquea^  3  Johns.  CL  86;  Bradiah  r.  GMtf 
3  Jonns.  Ch.  523 ;  2  Story,  Eq.  Juris.  §  1395.  A  manied  woman,  who  has  a  sep- 
arate estate,  cannot  part  inth  it  in  any  way,  without  an  examination;  Ewmg  v, 
ShM,  3  Deesaus.  418;  WUks  v.  Fitqpalneky  1  Humph.  54;  Jaekwn  y.  EdwardM^ 
7  Paige,  387;  Whiiaktr  v.  Blmr,  3  J.  J.  Marsh.  241 ;  Harity  v.  Pedfcf,  1  Munf. 
518;  SUdt  V.  Lewis,  1  Monro,  49;  Boherts  v.  JBUiotf,  3  Monro,  397;  Cwniz  v. 
G^wcr,  1  CalL  190:  Lasseter  v.  Turner,  1  Yerg.'413;  Pendergasi  ?.  Sufa^n^,2 
A.  mL  Marsh,  67.  But  in  Maryland,  a  feme  ewert  ma;^  create  a  lien  in  equity 
upon  her  sole  and  separate  estate  in  lands,  without  a  privy  examination.  Berrett 
V.  Offwr,  7  GUI  Sl  J.  192. 

(1)  See  posty  Peetrson  y.Lane,  toL  xviL  101 ;  Benson  r.Benstm,  Short  v.  Wood, 
Chaplm  ▼.  Homer,  1  P.  WilL  131, 470,  ^83;  Edwards  ▼.  Counieu  of  WarwidL  2 
P.  Will  173;  Trqfford  v.  Boehm,  3  Atk.  440;  1  Ves.  176;  2  Bro.  C.  C.  160; 
Lord  King  refused  it  in  Eyrt^s  Case,  3  P.  Will.  13,  and  in  Ondou^s  Cast,  cited 
there  (n.) ;  saying,  a  fine  required  time ;  and  he  did  not  see,  why  the  issue  should 
not  be  regarded  as  well  as  a  remainder-man.  Where  there  is  a  remainder  over 
after  an  estate  tail  in  money  to  be  laid  out  in  land,  since  CeheaU  "v.Shadwdl,  men- 
tioned 1  P.  Will.  471, 485,  and  1  Ves.  176,  before  Lord  Cowper,  unless  by  con- 
sent of  him  in  remainder,  as  in  Tmfford  v.  Boehm,  the  money  was  not  paid  to 
the  tenant  in  tail,  but  was  laid  out;  the  ten&nt  in  tail  in  that  instance  having  died 
without  suffering  a  recovery.  This  was  altered  by  the  statute  39  &.  40  Gea  IlL 
c.  56,  authorizing  the  Court  on  petition  to  order  money,  in  trust  to  be  laid  out  in 
land  to  be  settled,  to  be  paid  to  the  person,  who,  as  tenant  in  tail  of  the  land, 
could  bar  the  remainder  by  a  recovery.  In  executing  that  statute  the  Court  takes 
care,  that  time  sufficient  for  suffering  a  recovery  shall  have  elapjBed ;  qualifying 
an  order,  made  in  Vacation,  with  tbe  condition,  that  the  tenant  in  tail  dball  be 
living  on  the  second  day  of  the  ensmng  Term ;  ascertains,  that  the  title  and  the 
fund  are  clear;  and  reouires  a  petition  by  each  party :  foat,  LowUm  v.  LowUm, 
voL  V.  12,  n.;  Ex  parte  l^eme,  576;  Bo^fnes  v.  Baynes,  ix.  462;  3  Ves.  Sl  Bea. 

(2)  Seeky  v.  /ago,  1  P.  Vm.  389. 

(3)  Oldham  V.  Hughes,  2  Atk.  452 ;  3  Atk.  448. 
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Bum  in  the  pleadings  mentioned ;  and  let  a  aMmnismon  be  awaided 
to  examine  her  separate  and  apart  from  her  husband  touchii^  the 
disposition  of  the  said  sum,  whether  she  will  have  it  laid  out  in  land, 
or  receive  it  in  money ;  and  reserve  all  fiurther  directions ;  becanae  it 
will  then  be  necessary^  if  she  elects  to  take  it  in  mcHiey,  to  ' 
whether  she  has  a  settlement  (1). 


Bt  the  statute  of  7  Geo.  IV.  c.  45,  a  penon  who  would  be  entitled  to  an  < 
tail  in  lands  directed  to  be  puichaeed  under  a  settlement,  or  will,  may  dect  to 
take  the  money,  wi^oot  having  it  bo  invested.  But  where  a  recoveiy  would  have 
been  necessary  to  bar  a  remaindep-man's  chance  of  succession,  in  case  the  monev 
had  been  laid  out  in  lands,  a  Couit  of  Equity,  if  the  funds  are  under  its  control, 
will  not  allow  them  to  be  paid  over  to  the  tenant  in  tail  until  such  time  as  he 
miffht  have  actually  sufi^d  a  recoveiy ;  that  is  to  say,  he  cannot  get  the  monej 
umesB  he  should  be  living  on  the  second  day  of  the  ensuing  term,  when  he  has 
presented  his  petition  dunng  the  sittings  out  of  term.  Ex  parte  Beftacfl^  and  £r 
parte  DoUman^  6  Ves.  116.  Or,  if  the  application  be  made  in  term,  untev  suffi- 
cient time  remains,  after  the  presentation  of  the  petition,  for  a  recovery  to  have 
been  completed  in  that  term.  Ex  parte  JHift,  8  Yes.  609.  And  before  an  order 
under  the  statute  is  made,  the  Court  always  directs  a  reference  to  the  Master,  to 
inquire  whether  the  parties  have  in  any  manner  encumbered,  or  settled,  their  in- 
terests in  the  money.  Ex  parte  Hodges^  6  Yes.  S76j  Green  v.  filgalhffu,  17  Yes. 
79.  It  has  also  been  determined,  that  die  act  applies  only  when  the  ricfat  is 
clear  and  indisputable ;  and  that,  where  there  is  any  question,  as  to  the  rignl,  Ae 
Court  is  not,  upon  an  ex  parte  peitition,  to  enter  into  that  question  in  the  absence 
of  any  of  the  parties  interested.  Ex  parte  Stemtj  6  Yes.  157 ;  Ex  parte  jRbcs,  3 
Yes.  &  Bea.  11. 
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[1793,  July  7.] 

Bond  not  to  be  tacked  to  a  mortgage  against  creditcnB.(a) 
Costs  given. 

A  BILL  of  foredosore  was  dismissed  with  costs,  so  Su  as  it  aooght 
to  tack  a  bond  to  a  mortgage  against  creditors. 

Mr.  Lloyd,  for  the  Plamtiff,  did  not  argue  it ;  and  said,  it  was 
determined  by  Lord  Thurlow,  Lawthim  v.  AneZ,  3  Bio  C.  C.  168. 


B: 


PmC,  voL  iL  38. 

I  A  prior  mort^fagee,  having  a  bond  debt,  has  never  been  permitted  to  tack 
H  against  intervenmg  incumbrances  of  a  superior  nature  between  his  bond  and 
mortgage ;  nor  against  other  specialty  creditors ;  nor  even  against  the  mortgager 
himself;  but  only  against  his  heir  to  avoid  circuitjr  of  action.  See  1  Story,  n|. 
Juris,  f  418, 419,  and  note.  Lord  Loughborou|^  in  J^mer  v.  Sbftlb,  2  Vesey  Jr. 
377,  said,  **It  is  impossible  to  say,  why  a  bond  may  not  be  tacked  to  a  mortgage, 
as  well  as  <»ie  mortgage  to  another."  The  asserted  ground,  doubtless  is,  accord- 
ing to  Mr.  Justice  Story,  that  a  bond  debt  is  no  Ben  on  the  hmd,  whereas  a 
mor^fage  and  judgment  are.  Ibid,  §  419,  note.  See  also.  Berry  v.  Jlfufuol  ht. 
Co,  2  Johos.  CL  608.  But  in  Amenca  the  doctrine  of  tacking  is  never  allowed 
against  mesne  incumbrances,  which  are  duly  registered,  "fte  Renstry  Acti 
are  held,  not  only  to  be  constructive  notice,  bpt  in  effect  declare  3ie  prioritf 
to  be  fixed  by  registration;  ibid;  Grant  v.  Biuett^  1  Caines  Cases,  112;l>«if 
r.Beekman,  1  Johns.  Ch.  298;  Parkhurrt  v.  jfiaofufer,  1  Johns.  Cb.  398;  SLJn- 
dreu^i  Church  v.  T(ni^pkm9, 7  Johns.  Ch.  14. 
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Lord  CoMMisnoim  Etbb  odd,  it  was  a  dear  tettled  priiici|dey 
that  against  creditors  it  could  not  be  tacked  (1). 

A  BOND  cannot  be  tacked  to  a  mtntnge  as  against  either  tbe  morteagor,  his 
asBignee  fixr  valuable  considention,  or  his  creditors ;  and  anch  tackinff  is  allowed 
as  against  the  heir  of  the  mortgagor,  merely  to  prevent  circuity  of  action.  Mamt 
y.  Oaxhny  6  Ves.  326 ;  JmuB  y.  Smih^  2  Yes.  Jun.  37a 


MASTER  e.  FULLER. 

[1799^  July  7.  • . .  S.  C.  4  Bed.  C.  C.  19.] 

AeaEZMCNT  by  wife  without  knowledge  of  husband  to  pay  additional  rent  out  of 

her  sepaxate  property  good,  (o) 
Goats  given. 

FuiXEB  let  a  house  to  Master  at  the  rent  of  S20Z.  per  annum. 
After  the  death  of  Mrs.  Master  her  husband  filed  the  bill,  charging 
that  by  a  secret  agreement  between  Fuller  and  her  she  had  paid 
him  18{.  per  annum  more  in  respect  of  the  house  out  of  her  separate 
property,  which  was  not  discovered  till  after  her  death,  and  praying 
that  the  Defendant  should  refund,  what  he  had  received  in  respect 
of  it,  and  deliver  up  the  agreemenL  There  yiras  no  diarge  of  impo- 
sition upon  the  wife. 

Far  the  Plaintiffs  it  was  insisted,  that  this  was  a  fraud  on  the 
husband ;  for  though  he  had  no  power  over  this  property,  yet  he 
might  rely  upon  it  so  far  as  to  have  a  reasonable  expectation  of  the 
benefit  of  it,  if  he  behaved  well  to  his  wife ;  and  if  he  had  known  of 
this  agreement,  perhaps  he  would  not  have  taken  the  lease.  It  was 
compared  to  the  case  of  marriage  brocage,  &c.  where  the  security, 
if  founded  upon  fraud  against  a  third  person,  is  void ; 
though  there  can  be  no  injury  to  the  person,  who  ^comes  [*514] 
to  complain  of  it,  being  a  party.  Redman  v.  Redman  and 
GOev.Lindo,  1  Vem. 346, 476, and  AeeOfe v.  mflktiijofi,  SBro.C. 
C.  543,  were  cited. 

The  bill  was  dismissed  with  costs  without  hearing  the  Defend- 
ant (2).  

Whxsb  Kfeme  eoverte  has  a  separate  estate,  a  Court  of  Equity  may  make  that 
estate  anawmble  Ibr  all  her  own  debts,  agreements,  and  contracts.  Huime  r. 
Taumi^  1  Brown,  31  (as  to  which  case,  see,  however,  note  1  to  SperUng  v.  Roth^ 

m /oclwm  v.  l^ay/flvti;^  Bee,  potit  Ex  forte  K/uM^  iL  609. 


,„,  See  3  Story,  fiq.  Joris.  $  1397, 90.  A  /erne  covert  may  in  Equity  dispose 
of  her  separate  estate.  Hdme  v.  /Vanaieiii,  3  Bland,  544 ;  thwling  v.  Maguire, 
Lloyd  Sl  G.  Temp.  Plunket,  3.  See,  onlt,  p.  46,  note  (a)  to  Fdt^plau  v.  GSigv, 
and  p.  377,  note  (a)  to  LUUa  v.  Mw. 

(3}  As  to  the  aosolute  power  oia  manied  woman  over  her  separate  property 
see  IVttytoce  v.  GergUf  aiAe,  46. 
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/Off,  8  y.  161)    SodM  V.  Wrm,  4  Biown,  485;  Peanek  v.  JMMb,  1  Vca.  Sen. 

191.  See,  also,  the  notes  to  Jhfbui  v.  SmM,  I  V.  189;  and  note  1  to  JE^  y. 
Pricty  3  V.  437.  And  it  follows,  a  forUoriy  that  paym^its  actually  made  bv  a 
mairied  woman  oat  of  her  own  propeitj  cannot,  after  her  death,  be  lecalled  bj 
her  repnseotalivee^  when  she  henelf  was  not  impooed  on. 


BLAKE  V.  BUNBURY. 
[1792,  Juifs  22, 23 ;  Jult  6, 10. ...  a  a  4  Bko.  C.  C.  2L] 

T^AiVT  in  tail  of  a  rent-charge  under  settlement,  being  also  devisee  in  strict 

settlement  of  the  estate  charged  with  it,  pat  to  election,  (a) 
Tenant  for  life  let  into  possession  on  consent  and  giving  securi^  to  paj  ^iargea 

payable  out  of  rents  and  profits,  and  to  keep  down  interest  of  the  fimd  to  aa- 

swer  contingent  cbai]^. 
Devisee  cannot  disappomt  the  will,  even  if  it  disposes  of  his  propeitj;  but  most 

either  convey  according  to  the  devise  or  renounce  the  benefit  of  it  pre  Imlo  : 

so  if  he  is  an  incumbrancer  upon  estate  directed  by  &e  will  to  go  fiee  ten 

incumbrance,  he  must  elect:  but  the  intent  must  appear  by  declaxatiQii  on 

I>lain  or  necessary  inference,  \p,  SSQJ[ 
An  interest  under  a  power  of  disposition  is  not  before  execution  the  estate  of  the 

party ;  and  will  not  pass  by  general  words:  nor  are  they  alone  sofficieot  to 

dispose  finee  firom  incumbrance,  [p.  525.] 
Courts  of  Equity  lean  aealnst  double  portions,  not  in  fiivor  of  the  eldest  son,  bat 

of  all  to  take  under  ue  limitations^  [p.  525.] 

In  1761  Sir  Patrick  Blake,  a  minor,  being  about  to  marry,  an 
order  was  made,  referring  it  to  the  Master  to  consider,  whether  it 
was  not  fit,  that  an  application  should  be  made  to  Parliament  to 
enable  him  to  make  a  settlement  of  part  of  his  estate  upon  the 
eldest  son  of  the  intended  marriage.  Upon  a  report  that  such 
application  would  be  proper,  an  Act  of  Parliament  was  obtained. 

(a)  It  will  be  seen  firom  the  conclusion  ipod^  p.  527)  of  Lord  Gommissiofiar 
£yre*s  able  jud^ent  that  it  was  determined  upon  a  comparison  of  the  iostni- 
ments.  ^  Our  jud^ent,"  he  says,  ^  is  founded  upon  the  rule,  and  the  a|^c»- 
tion  of  it,  which,  if  wrong,  cannot  be  demonstrated  to  be  so  by  bodk-casea.* 
Cases  of  election  depend  upon  the  language  of  the  particular  wilL  It  has  been 
said  that  it  is  difficult  to  lay  down  many  general  rules  on  the  subject ;  though  it 
may  be  stated,  that,  in  order  to  raise  a  case  of  election,  there  must  be  a  clear  in- 
tention, expressed  on  the  part  of  the  testator,  to  give  that,  which  is  not  his  prop- 


erty.   Monuy  General  v.  LonsdaUf  1  Sim.  105 ;  Dixon  v.  Lamfon,  2  Y.  &  i 

566;  2  Stonr,  £q.  Juris.  §  1086-96;  Fuller  v.  Yate$,  8  Paige,  3S25.  A  party  will 
be  presumed  to  intend  to  dispose  of  that,  which  he  might  lawfuU^  dispose  of,  and 
of  no  more.  Ra$uh(fft  v.  Parhfnti  6  Dow,  149.  It  lus  been  said,  that,  in  order 
to  raise  a  case  of  election  on  a  testamentary  instrument,  the  intention  of  the  testa- 
tor must  clearly  impose  an  obligation  to  elect  Dtllon  v.  Parker^  1  Clark  &.  Fin. 
303 ;  S.  C  Jacob,  505.  It  is  implied  where  it  is  necessary  to  give  effect  to  a  de- 
vise. CruweQ  v.  LanMon,  7  CHU  Sl  J.  228.  So  against  femu  coveH  and  infiuito, 
between  two  inconsistent  rights,  where  there  is  a  clear  intention  of  him  under 
whom  one  of  those  rights  is  devised,  that  both  shall  not  be  enjoyed,  and  when  it 
is  against  conscience  to  enjoy  both.  .  BoherUon  v.  Steveitf,  1  Iredell  Eq.  247.  See 
also  Codgell  v.  Co^nU^  3  Dessaus.  346, 388 ;  Deveaux  y.  Bomwett,  1  Dessaoa 
4^;  JUommerf  v./%i^,2SmL&  Stii.5e7.  See,  imfe,  p.  171,  note  (a)  to  Jfaif- 
rkke  v.  Broadhunl^  and  p.  257,  note  (a)  to  Bough  v.  Bead. 
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In  consequence  of  that,  in  1763  a  settlement  was  made,  redting 
the  order,  report,  and  Act  of  Parliament ;  and  by  that  setdement 
Sir  Patrick  Blake  for  the  considerations  therein  mentioned,  and  for 
making  a  provision  for  the  eldest  son,  granted  to  trustees  and  their 
heirs  a  dear  rent-chaige  of  20002.  per  annum  upcm  his  estate  in  the 
island  of  St.  Christopher's,  payable  half-yearly  out  of  all  and  singu- 
lar, the  lands,  tenements,  messuages,  hereditaments,  plantations, 
negroes,  coppers,  miUs,  and  all  other  utensils  whatsoever,  in  trust 
for  the  first  son  of  the  intended  marriage  in  tail  male,  remainder  to 
the  second  and  other  sons  in  the  same  manner,  remainder  to  himself 
in  fee,  with  power  to  distrain ;  the  first  payment  to  be  made  upon 
the  Michaehnas-day  next  after  the  death  of  Sir  Patrick  Blake.  To 
secure  this  rent-chaige  a  term  of  2000  years  was  vested  in  oflier 
trustees  upon  trust  to  permit  Sir  Patrick  Blake  to  receive  the  rents. 
There  was  a  proviso,  diat  the  rent-chaige  should  cease,  if  Sir  Pat- 
rick Blake  should  settle  lands  of  equal  value  in  •  Great  Britain  upon 
the  persons  to  whom  it  was  limited.  By  this  settlement  there  was 
also  a  charge  of  S20,000/.  for  the  younger  children  after  the  death 
of  their  mother.  That  sum  was  invested  in  stock  ;  which  was 
afterwards  sold ;  and  the  money  lent  to  Sir  Patrick  Blake 
upon  mortgage  of  his  estate  in  Sufiblk.  There  *  were  also  [*  515] 
provisions  for  the  jointure  of  the  intended  wife,  and  for 
some  other  purposes  ;  but  they  were  not  material  otherwise  than  as 
opposed  to  the  argument,  tliat  the  object  of  this  settlement  was  to 
'  make  a  provision  lor  the  eldest  son.  In  1784  Sir  Patrick  Blake 
devised  all  his  real  estates  in  St.  Christ(q>her's  and  Great  Britain  to 
trustees  in  fee  upon  trust,  as  soon  as  conveniently  might  be  after  his 
decease,  to  convey  those  estates  for  a  term  of  500  years,  and,  sub- 
ject to  that  term,  to  the  use  of  his  eldest  son  in  strict  settlement, 
remainder  in  the  same  manner  to  his  second  and  other  sons,  and  to 
his  daughters,  successively,  with  other  remainders  over,  the  last  to 
his  own  right  heirs ;  with  directions,  that  all  persons,  who  were  to 
take,  should  take  the  name  of  Blake.  The  trusts  of  the  term  were, 
that  the  trustees  should  with  the  rents  and  profits,  or  by  sale  or 
mortgage  of  all  or  part,  or  by  such  other  ways  and  means  as  they 
should  think  proper,  raise  so  much  as  together  with  the  personal 
estate  therein  mentioned  should  pay  certain  annuities  and  legacies, 
some  of  which  were  contingent ;  and  upon  fiirther  trust  out  of  the 
growing  rents  and  profits  to  pay  certain  other  bequests.  Besides 
the  ustud  powers  of  leasing  a  power  was  given  to  all  the  tenants  for 
life  in  succession  to  settle  upon  any  wife  by  way  of  jointure  a  sum 
not  exceeding  1500/.  per  annum,  and  to  raise  15,000/.  for  younger 
children*  There  was  a  direction  to  the  trustees  during  the  mincmty 
of  such  of  his  said  sons  as  should  be  entitled  to  the  freehold  of  his 
said  estates,  to  pay  out  of  the  rents  and  jfurofits  any  sum  not  exceed- 
ing 800Z.  per  annum  for  the  maintenance  and  education  of  such  son 
and  sons  respectively ;  and  that  all  the  surplus  of  the  said  rents,  bsues, 
profits,  and  produce,  should  be  made  to  accumubtte  for  answering 
the  purposes  of  the  will.    He  gave  all  the  n^;roes,  stock,  and  per- 
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flonal  property,  in  St  Christopher'B  upon  the  same  tnists,  i3fr  as  i 
as  the  law  of  the  island  and  the  nature  of  the  property  would  admiL 
He  then  gave  all  his  real  and  personal  estate  in  the  island  of  Mont- 
serrat  to  his  eldest  son  in  fee,  subject  to  a  term  of  500  years  in  tnist 
out  of  the  rents  and  profits,  or  by  sale  or  uKHtgage,  to  raise  70002. 
for  his  second  son  James  Henry  Blake  at  SI,  but  to  sink  into  the 
estate  upon  his  death  under  that  age.  He  also  gave  his  house  m 
Portland*place  to  his  eldest  son :  but  if  he  should  not  diooee  to  live 
in  it,  the  trustees  were  directed  to  let  it,  and  pay  him  the  rent ;  and 
he  made  his  eldest  son  residuary  legatee :  <<  and  I  do  hereby  ratify 
and  confirm  the  settlement,  wher^  my  younger  children 
[*516]  James  Henry  Blake  and  Annabella  my  ^dau^ter  by  mj 
former  wife  are  entitled  to  30,000Z.  in  equal  portions,  ao 
fiur  as  the  same  relates  to  my  said  children." 

The  OTiginal  bill  was  brought  by  Sir  Patrick  Bbke,  the  eldest  aoa 
of  the  testator,  as  devisee.  The  cause  came  on  for  fiuther  direc- 
tions upon  the  report  of  the  Master,  stating  the  accounts;  and  upon 
a  supplemental  bill,  occasioned  by  the  subsequent  discovery  of  the 
rent-charge  under  the  settlement;  by  which  was  introduced  the 
principal  questi<m,  whether  the  Phintiff  must  elect  to  take  the  rent- 
charge  under  the  settlement,  or  the  estates  under  the  will. 

The  other  question  was,  whether  he  should  be  let  into  posseasioD 
upon  giving  security  to  pay  the  sums  payable  out  of  the  growii^ 
rents  and  profits,  which  were  inccmsiderable,  and  to  keep  down  the 
interest  of  the  fund  to  answer  the  ccmtingent  legacies  (1).  It  ap- 
peared fit>m  the  report,  that  there  was  a  deficiency  of  personal  prop- 
erty, but  that  the  charges  upon  the  estate  were  very  inconsideraUe 
in  respect  of  its  value. 

SoUdtar  General  [Sir  John  Scott]  and  Mr.  Chrahamy  for  the  Plain- 
tiff. As  to  the  election,  it  is  a  clear  maxim  in  this  Ck>urt,  that  where 
a  party  takes  a  benefit  under  a  will,  and  claims  by  a  paramount  title 
any  interest  whatsoever,  of  which  that  will  otherwise  dispoees,  he 
must  not  disturb  the  diqx>sition  of  the  will ;  or  must  make  good  the 
deficiency,  he  occasions.  But  it  must  alwajrs  appear  by  express 
words,  or  by  necessary  hnplication  from  the  inconsistency  of  the  two 
interests,  that  the  testator  means  to  dispose  of  that  subject,  to  which 
the  party  lays  claim  by  paramount  title ;  Now  v.  Mordaunt,  2  Vera. 
581 ;  StreatJUld  v.  Streatfield,  Forr.  176.  In  the  latter  case  Lord 
Talbot  states  the  principle ;  that,  where  the  testator  does  an  act,  by 
which  he  asserts  an  ownership,  or  disposes  clearly,  there  the  party  is 
put  to  his  election.  This  is  not  that  sort  of  case ;  for  it  is  dear,  there 
are  no  words  disposing  of  this  particular  interest,  claimed  by  the 
Plaintiff  paramount  the  will ;  nor  can  the  general  wordti  pass  it  A 
general  disposition  of  all  rents  and  profits  would  not  pass  this  Annu- 
ity ;  for  the  meaning  must  be  taken  to  be  those  rents  and 
[*  517]  profits,  to  which  he  was  entided.  By  the  very  *same  in- 
strument there  was  an  annuity  to  the  wife  and  other  charges, 

(1)  The  Lord  Chancellor  refused  to  let  him  into  possession  before  the  accoosts 
were  taken:  imie,  194. 
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which  he  certainly  did  not  mean  to  touch.  If  the  Plaintiff  may  be 
kept  out  of  poBsessiony  which  will  be  pressed,  that  is  strong  to  show, 
no  election  was  intended.  The  only  drciunstances  for  raising  eleo- 
tion  ftfe  the  provision  in  the  will  for  maintenance,  and  the  confirma- 
tion of  the  setdement  as  to  the  provision  for  the  younger  children, 
contained  in  it  Perhaps  it  is  enough  to  say,  as  to  the  first,  that  it 
mig^t  naturally  have  escaped  the  testator,  that  this  annuity  was  to 
take  place  immediately  after  his  death :  he  might  have  concluded,  it 
was  not  to  commence  till  21.  As  to  the  partial  confiimation  of  the 
setdement  it  is  too  much  to  say,  that  therefore  he  meant  to  disaffirm 
it  as  U>  the  rest  It  is  dedsive,  that  he  had  it  in  contemplation ;  and 
then  the  circumstance  of  not  disaffirming  it  is  strong  to  show,  he  did 
not  mean  to  extinguish  it  But  there  is  a  peculiar  reason  for  the  dif- 
ference ;  for,  as  the  daughter  was  put  into  the  intul  next  to  the  sons, 
and  as  he  had  given  her  a  large  legacy,  those  dispositions  would  un- 
doubtedly have  been  a  satis&ction ;  and  it  must  be  supposed,  that 
he  made  his  will  with  the  best  advice.  There  are  three  cases  in 
AmUery  in  which  a  widow  was  compelled  to  elect  to  take  either  her 
dower,  or  an  annuity  charged  upon  the  estate  of  her  husband  by  his 
will ;  namely,  jimold  v.  Kempsteady  466 ;  ViUartal  v.  Lord  Oalway, 
682 ;  and  Janes  v.  Collier^  730  (1) ;  but  Foiter  v.  Cooky  3  Bro. 
C.  C.  347,  is  a  case  directiy  contrary  to  these ;  for  Lord  Thurlow 
there  thou^t,  there  was  no  inconsistency  in  her  taking  both  the  an- 
nuity and  dower:  his  words  are  "bom  the  testator's 'having  given 
all  be  has  I  am  to  coUect,  that  he  has  given  what  he  has  not : "  and 
that  case  was  much  aigued,  and  all  the  authorities  were  cited  (2). 

Upon  the  second  point,  on  the  fiice  of  the  will  this  tenn  is  not  to 
be  so  paramount  to  all  the  limitations  as  to  extend  down  to  the  last 
payment  to  the  annuitants  under  age :  if  it  is,  the  Plaintiff  may  be 
kept,  as  he  has  been  ever  since  his  Other's  death ;  which  could  not 
be  the  intention.  It  is  in  the  nature  of  a  security  <»ily  according  to 
the  usual  purpose  in  interposing  a  term  for  youiiger  children,  &c. ; 
but  it  was  not  intended,  that  the  trustees  should  really  be  in  posses- 
ion. That  would  defeat  the  other  provisions  of  the  will. 
The  Plaintiff  has  no  *  power  to  make  a  jointure  or  a  pro-*  [*  518] 
vision  for  younger  children,  till  he  is  in  possession ;  and  he 
is  married :  nor  can  he  let  a  lease ;  though  it  is  admitted,  he  must 
have  the  estate  some  time  or  other.  The  fair  way  of  considering  it 
IS  to  look  to  the  purpose  intended  to  be  effected,  namely,  what  would 
be  most  convenient  for  the  purposes  of  the  will  and  the  enjoyment  of 
his  son.  Some  of  the  cluurges  are  directed  to  come  exclusively  out 
of  the  rents  and  profits,  and  particularly  the  maintenance ;  which  is 
perfecdy  consonant  to  tiie  idea,  that  they  might  be  applied  in  that 
way  till  his  son  should  be  of  age.  But  wTth  regard  to  the  ulterior 
and  heavy  charges  he  gave  a  latitude  to  the  trustees ;  which  un- 
doubtedly belongs  to  the  Court ;  who  may  do  it  either  by  sale  or 

(1)  Wake  V.  Wakey  onie,  335 ;  3  Bro.  C.  C.  255. 

(2J  To  compel  her  to  elect  the  claims  must  be  inconsistent    Potiy  Drench  v. 
Dames,  vol  ii.  572;  Strahan  ▼•  SuUany  iiL  349. 
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mortgage,  or  tinder  the  words  ^<  by  other  ways  and  means,  &c."  nisj 
appoint  a  receiver  or  consignee  to  give  security  to  keep  sufficient  in 
his  hands  to  answer  these  chaiges.  He  must  have  meant,  that  his 
son  should  take  at  21 ;  which  is  the  age  he  has  appointed  for  SKNne 
of  the  l^acies  to  be  paid.  If  he  pays  the  legacies  payable  out  of  the 
rents  and  profits,  which  are  very  small,  and  undertdLCs  to  keep  down 
the  interest  of  the  fund,  which  may  OMistitute  future  legacies,  and 
liberty  is  given,  if  he  does  not  keep  down  that  interest,  to  aj^y  §or 
a  receiver,  that  brings  it  to  the  ordinary  case,  in  which  the  Ckmrt 
will  not  keep  a  person  out  of  possession. 

June  23(2.  The  Counsel  (or  the  younger  children,  who  were  to 
take  in  remainder  under  the  will,  not  being  instructed  to  aigue  the 
case  for  them,  the  Court  expressed  a  wish  to  have  it  argued  ibr 
them ;  and  it  stood  over  for  that  purpose. 

Jubf  6th.  Mr.  Mansfieldj  and  Mr.  Prestony  (a)  for  the  yoooger  chil- 
dren.   The  estates  under  the  will  were  the  only  provirion  intmded 
for  the  eldest  son  by  the  testator ;  who  had  no  conception,  that  he 
was  to  be  tenant  in  tail  of  this  rent  issuing  out  of  the  prindpal  estate, 
of  which  rent  he  might  suffer  a  recovery,  and  make  it  a  popetnal 
burthen  upon  this  veiy  estate,  which  was  settled  by  the  will.    The 
testator  did  to  a  certain  extent  recdlect  the  settlement ;  but  whether 
he  did  or  did  not,  the  Plaintiff  cannot  have  both ;  as  it  is  apparent, 
that  he  was  not  intended  to  have  more  than  what  was  given  him  by 
the  will.   Nayes  v.  Mordaunt,  Sireatfield  v.  Sireatfieldy  and  the  cases 
from  Ambler  establish  this ;  that  a  person,  taking  under  a  will,  must 
assent  to  the  whole,  and  not  say  the  part,  which  is  in  his 
[*519]      £Bivor,  shall  prevail,  *and  that,  which  is  against  him,  shall 
be  defeated.    It  is  improbable,  that  with  such  a  peculiar 
view  of  settling  this  estate  the  testator  meant  to  continue  this  charge 
upon  it,  and,  meaning  that,  took  no  notice  of  it  in  his  will ;  partico^ 
larly  as  he  expressly  confirmed  another  part  of  the  settlement.    He 
would  have  confirmed  it  as  to  this  rent  chaige  also,  if  he  intended 
that  to  remain.    The  term  of  500  years,  which  is  the  first  limitatioD 
in  the  will,  is  to  take  efiect  immediately  on  the  death  of  the  testator, 
and  for  immediate  purposes,  namely,  to  pay  annuities  and  legacies. 
How  is  it  possible  to  reconcUe  that  with  the  supposition  of  a  term 
of  2000  years,  under  which  the  l^[al  estate  was  standing  out  in  trus- 
tees of  that  term  under  the  settlement  ?    The  first  tenant  for  life  ac- 
cording to  that  construction  will  have  a  right  to  chaige  to  the  amount 
of  35002.  per  annum,  viz.  20002.  in  respect  of  t^  annui^,  and 
15002.  for  jointure.     What  necessity  was  there  to  give  him  a  power 
to  jointure  and  to  raise  15,0002.  for  younger  children,  if  he  was  to 
have  the  rent  charge  in  tail,  of  which  he  might  make  himself  tenant 
in  fee,  and  provide  for  them  out  of  it  ?  Those  powers  belong  equals 
ly  to  every  tenant  for  life  in  succession ;  yet  eveiy  other  tenant  for 
life  will  be  in  a  very  different  situation  from  the  first,  if  that  chaige 
is  to  continue.     Then  is  it  possible,  that  he  could  give  8002.  per  ao- 

(a)  Undoubtedly  the  celebrated  conve^c^,  whose  worfas  on  £f<afef,  and 
Jmtrada  of  TiUty  evince  uncommon  leaxmng  and  acuteness.  See  1  London  Lav 
Mag.  55. 
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num,  to  be  paid  out  of  that  estate  he  was  so  aiudoudy  settling  and 
preserving  in  his  family  for  the  maintenance  of  one,  who  immedi- 
ately upon  his  death  was  to  be  in  possession  of  20002.  per  annum  ? 
When  immediately  after  giving  that  he  directed  the  surplus  of  the 
rents  and  profits  to  accumulate^  did  he  foiget,  that  20002.  per  an- 
num of  those  rents  could  not  accumulate  ?  They  cannot  be  so  ap* 
jdied,  if  they  are  to  accumulate ;  and  that  excludes  the  argument, 
or  rather  the  verbal  quibble,  which  is  always  used  in  these  cases ; 
as  where  in  the  cases  upon  dower  the  testator  devises  his  estate  to 
trustees  it  is  said  <<  his  estate  "  is  only  what  remains  after  dower  is 
satisfied ;  and  therefore  be  does  not  mean  to  give  the  whole  estate 
including  dower :  but  here  that  us  excluded,  because  it  is  express- 
ly limited  to  trustees  for  500  years,  and  it  is  expressly  said,  how 
8002.  per  annum  of  the  rents  is  to  be  applied ;  and  that  is  not 
in  payment  of  this  rent-charge.  Some  aigument,  though  slight- 
er, arises  from  the  gift  of  the  Montsermt  estate.  He  meant  to 
perpetuate  the  estate  in  St.  Christopher's.  If  he  supposed  this 
rent-chaige  to  exist,  he  would,  instead  of  giving  the  Montserrat 
estate  absdutely,  Imve  burthened  with  this  cluiige  that  estate, 
which  he  did  not  think  of  consequence  enough  to  be  set- 
tled.- *  The  point  as  to  dower  was  with  difficulty  got  over  [*520] 
in  this  Court  on.  account  of  the  rule  of  law,  that  there 
could  be  no  compensation  for  dower,  which  occasioned  very  strong 
cases  in  which  this  Court  refused  to  bar  the  wife  of  dower.  The 
first  was  Latprence  v.  Lawrence^  2  Vem.  365,  1  £q.  Ca.  Ab.  218,  in 
which  the  House  of  Lords  adopted  the  ojHnion  of  Lord  Keeper 
Wright ;  who  difiered  from  Lord  Somen.  In  that  they  proceeded 
upon  the  ground,  not  of  misapplication  of  the  principle  by  the  latter, 
but  that  there  was  not  enough  in  the  wiU  to  infer  an  intention, 
that  the  wife  should  not  have  both.  Foster  v.  Cook  did  not  shake 
the  preceding  cases ;  nor  was  it  argued ;  but  the  Lord  Chancellor 
decided  in  fieivor  of  the  widow  simply  upon  this ;  that  he  did  not  think 
there  was  any  thing  upon  the  face  of  the  will,  from  which  he  could 
cdlect  an  intention,  that  the  widow  should  not  have  her  dower.  It 
was  an  amicable  cause  and  decided  without  argument.  Upon  look- 
ing over  that  will  there  is  considerable  reason  to  think,  that  the  tes- 
takMT  could  not  mean  her  to  have  her  dower ;  though  the  Lord  Chan- 
cellor thought  it  very  clear.  The  testator  gave  all  his  real  and  per- 
sonal estates  upon  trust  It  is  not  likely,  that  he  meant,  she  shoukl 
have  a  third  of  what  he  gave  to  the  trustees  by  the  word  <'  all." 
However  the  decision  did  not  go  to  overturn  the  other  cases ;  but 
upon  this  only,  that  there  was  not  enou^  in  the  will  to  deprive  her 
of  her  dower.  In  Warren  v.  Warren^  I  Bro.  C.  C.  305,  the  judg- 
ment turned  upon  circumstances  applying  strongly  in  this  case ;  the 
testator  having  given  2000^.  each  to  his  younger  children^  and  a  pro- 
vision for  maintenance.  This  settlement  by  Sir  Patrick  Blake  was 
only  substituted  for  a  future  settlement,  to  be  made,  when  he  should 
be  of  age. 

Upon  the  other  point  the  devisees  in  remainder  have  no  objection 
to  let  the  Plaintiff  into  possession. 
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Solicitor  Gm^al  [Sk  John  &oit]  ia  reply.  Hie  priodple, 
whtdi  the  Court  acts^  is  clear ;  that  any  penon  has  the  power  ef 
disposing  of  the  proper^  of  another  person^  if  he  chooses  to  prc^Mise 
a  case  of  election.  From  Noys  t.  llbrdaiimty  and  perhaps  earlmi  it 
has  been  dear^  that  where  a  person  manifests  an  intention  to  diqwse 
of  the  property  of  his  devisee,  the  latter  cannot  take  under  the  will,  mad 
also  duaj^xMnt  it  However  this  case  of  election  must  not  depend 
upon  mere  conjecture;  but  there  must  be  in  the  language  of  the 
will  either  deckmtionphdny  or  a  manifest  intent  loptt^iose 
[* 521]  ^election.  It  is  like  the  cases  of  execution  of  powers  by 
will ;  in  which  the  testator  need  not  recite  the  power ;  bai 


must  name  the  subject,  over  which  he  has  power;  and  show  by 
declaration  plain  or  manifest  intention,  that  he  does  mean  to  exe- 
cute. Those  cases  are  analogous  to  these :  for  these  are  cbsgb,  in 
which  there  is  an  exercise  of  power  over  anotho*  person's  property. 
The  interests  of  the  parties  under  this  settlement  are  extremely  sin* 
gular.  Its  professed  object  is  to  make  a  provision  for  the  eldast 
son ;  but  it  is  remarkable,  if  that  was  the  intent  of  the  setllemeiii, 
that  it  should  go  so  much  fiuther ;  giving  remainders  to  the  seoond 
and  other  sons ;  therefore  it  is  a  case  of  election  with  refeiencse  to 
them,  if  to  the  first  Its  professed  object  therefore  will  not  weigh 
much.  If  this  is  sufficient  to  put  him  to  election,  why  would  it  not, 
if  he  was  a  mwtgagee  7  Could  it  be  said,  in  that  case,  that  the  tes- 
tator meant  to  extinguish  the  mortgage  7  If  not  in  case  of  a  mort- 
gage, why  in  case  of  a  rent^^haige  7  Prima  fade  the  expiessioD 
<<  aU  my  real  estate ''  does  not  imply  a  rent-chaige  more  tlma  a 
mOTtgage,  or  a  rent-cha^  belonging  to  any  other  person  than  the 
devisee ;  though  I  agree,  it  is  more  probable,  that,  where  the  devise 
is  to  the  person  having  such  interest,  it  is  meant  to  include  that 
interest,  than  where  it  is  to  a  stranger.  But  it  is  not  of  itself  sufll- 
cient  to  destroy  the  interest  in  the  devisee.  The  maintenance  is 
for  the  eldest  son  for  the  time  being,  and  is  not  80021  per  ann.  abeo- 
lutely,  but  such  sum,  not  exceeding  that,  as  the  trustees  shall  think 
necessary ;  therefore  if.  the  eldest  son  has  the  property,  the  trim- 
tees  must  be  governed  by  that  An  intention  to  keep  together  the 
estate  at  St  Christopher's  does  not  appear.  If  that  was  the  intent, 
why  give  in  fee  the  Montserrat  estate,  which  was  liilly  sufficient  for 
his  education ;  and  why  throw  the  legacies  and  all  the  other  chaigee 
upon  the  estate  at  St  Christopher's,  and  lay  only  that  single  charge 
of  7000/.  upon  the  other  7  As  to  the  confirmation  of  part  of  the 
settlement,  that  is  an  answer  to  the  argument,  that  he  foigot  having 
made  the  settlement  The  inference  fifom  a  partial  confirmation  is 
but  conjecture  at  best :  but  in  this  instance  there  is  good  reason  for 
it  The  doctrine  of  the  Court  in  cases  of  satisfaction  is,  that, 
where  there  are  provisions  for  younger  children  out  of  estates  settled 
upon  the  eldest  son  and  fiunily,  the  Court  says,  the  fiither  is  a  pur- 
chaser for  the  family,  and,  though  the  provisions  for  the  younger 
children  do  not  square  in  little  circumstances,  infers,,  that  the 
fether  intends  a  satisfaction,  where  that  is  for  the  benefit  of  the 
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eldest  son,  the  heir  of  the  fiunily.  That  is  the  whole  effect  of 
Warren  v.  WarreUy  which  is  a  case  of  satis&ction,  not  of  elec- 
tion. The  portions  for  the  younger  children  are  not  to  arise 
till  after  the  death  of  their  mother;  therefore  he  may  be  sup- 
posed to  say,  he  gives  this  immediate  provision;  and  does  not 
mean  to  prejudice  that,  they  would  take  at  her  death.  It  assumes 
the  question  to  say,  that,  as  the  surplus  of  the  rents  is  to  accumu- 
late, this  annuity  must  therefore  be  included.  Perhaps  the  testator 
would  have  said,  the  Plaintiff  should  not  have  both :  but  that  is  not 
enough  to  induce  the  Court  to  destroy  a  clear  legal  interest,  out  of 
which  a  man  is  not  to  be  spelt  and  conjectured.  In  Andrews  v. 
Emmoty  2  Bro.  C.  C.  297,  Lord  Kenyon,  then  Master  of  the  RoUs, 
thought,  he  could  not  look  dehors  the  will ;  and  that  the  words  <<  my 
personal  estate  "  were  not  sufficient  to  pass  property,  over  which  the 
testator  had  a  power  of  disposition  (1)  ;  and  the  Lord  Chancellor 
vms  of  the  same  opinion,  and  thought,  that  the  words  ^*  my  reales- 
tate "  or  "  my  personal  estate  "  will  not  pass  property,  over  which 
the  testator  has  a  power  of  disposition  ;  though  an  attempt  to  dispose 
of  it  would  have  made  it  assets.  A  good  account  of  most  of  the 
cases  upon  dower  in  Ambler  may  be  found  in  I  Bro.  C.  C.  the  note 
292,  to  Pearson  v.  Pearson.  Upon  that  case  with  great  submission 
to  the  opinion  of  Lord  Loughborough  I  say,  that  the  value  of  the 
estate  could  not  be  proved  dehors  the  will.  In  Pitt  v.  Snowden^ 
before  Lord  HardwicJ^e,  notwithstanding  the  annuity  was  given  out 
of  freehold  messuages  described,  with  a  clause  of  entry  and  distress, 
and  the  freehold  was  given,  subject  to  the  annuity  to  the  very 
woman,  who  was  to  have  dower,  yet  both  passed.  In  Arnold  v. 
Kempstead  Lord  Northington  did  go  against  that  decision :  and  was 
followed  by  Lord  Camden  in  ViUareal  v.  Lord  Galway;  but  in 
Foster  v.  CooTCj  Lord  Thurlow  differs  from  them ;  and  follows  Lord 
Hardwicke.  It  was  once  the  law  in  this  country,  that  a  man  could 
not  dispose  of  a  given  portion  of  his  personal  property  from  his 
wife ;  and  now  in  Scotland  the  wife  has  one  third  of  the  personal 
property.  Could  it  be  said,  that  the  husband,  because  he  gave  all 
his  personal  estate,  meant  to  bar  that  without  express  declaration  ? 
The  principle  of  the  Court  is  said  to  be,  to  make  a  liberal  construc- 
tion of  wills :  but  it  is  acting  against  the  testator,  instead  of  for  him, 
to  pick  out  of  loose  sayings  what  he  might  have  clearly  expressed, 
if  he  pleased.  Lord  Camden's  assertion  in  Ambler,  683,  that  the 
trastees  by  allowing  the  claim  of  dower  would  not  be  in 
possession  of  the  whole,  takes  *  the  question  for  granted ;  [*  523] 
and  the  reasons  there  do  not  prove  the  claims  inconsistent. 

Lord  Commissioner  Etre.  The  materials  for  the  decision  are  to 
be  collected  from  the  will  itself;  the  principle  being  established  by 
the  cases ;  but  in  respect  of  the  great  value  of  the  question,  and 
the  importance  to  the  parties,  and  the  broken  manner,  in  which  it 

(1)  Holmits  V.  Go^:^  poti,  vol.  viiL  499. 

VOL.  I.  LL 
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has  been  brought  forward,  we  will  take  a  little  time  to  consider  of 
the  decision. 

July  \Qth.  Lord  Commissioner  Etre,  after  stating  the  case,  de- 
livered the  opinion  of  the  Court 

The  question  is,  whether  the  Plaintiff  is  entitled  to  the  rent-cfaaige 
under  the  settlement,  and  also  to  the  estate  subject  to  it,  and  & 
other  benefits  under  the  will,  or  whether  he  must  make  his  electxm. 
It  is  the  settled  doctrine  of  a  Court  of  Equity,  and  agreed  on  all 
sides,  that  no  man  shall  be  allowed  to  disappoint  a  will,  under  which 
he  takes  a  benefit.  To  put  the  strongest  instance  at  once,  if  a  man 
takes  upon  himself  to  devise  to  B.  lands,  to  which  he  has  no  colar 
of  title,  and  which  are  in  the  possession,  or  are  the  inheritance,  of 
A.  to  whom  some  part  of  the  test&tor's  estate,  real  or  personal,  is 
also-  devised,  A.  must  either  renounce  to  the  extent  of  his  own  es- 
tate (1)  the  estate  devised,  or  must  convey  his  own  estate  to  B.  It 
is  but  a  modification  of  the  same  case,  where  a  man  has  subjected 
his  estate  to  special  limitations  or  inc^imbrances,  and  by  Ins  will 
makes  a  new  disposition  of  the  same  estate  free  and  discharged 
from  the  incumbrances,  or  under  different  limitations ;  the  incnm* 
brancers,  deriving  other  interests  under  the  will,  if  they  will  take  by 
it,  must  not  disappoint  it ;  but  must  permit  the  estiate  to  go  in  the 
new  channel,  and  as  free  from  incumbrances  as  the  testator  in- 

(1)  The  language  here  used,  and  that  of  Lord  Alvanley  and  Lord  Chief  Joatice 
De  Grey,  poti^  vol.  iL  372, 560,  led  to  the  conclusion  in  the  note,  xiii.  171,  that  the 
principle  of  election  seems  to  be  compensation ;  not  forfeiture,  as  in  the  case  of 
express  condition.  It  is  singular,  that  a  distinction,  so  clearly  resoltinj^  from  the 
different  lan^uaee,  in  which  this  doctrine  was  stated,  (see  sMf,  voL  iii.  385)  has 
not  been  noticed  in  any  other  instance  until  the  late  cases,  TtbhiU  v.  TSbhiU^  and 
Chrun  v.  Greai^  pod,  zix.  656, 665 ;  2  Meriv.  86 ;  when  the  general  question,  being 
distinctiy  raised,  appeared  to  the  Lord  Chancellor  involved  m  so  much  doubt  as  to 
require  a  search  of  precedents ;  and  the  consideration  the  subject  then  receiTed 
has  produced  no  farther  decision  than  that  a  party,  claiming  under  a  mairiaee 
setdement,  and  also  by  a  paramount  title  under  a  prior  intaU,  must  make  Eoodue 
whole  contract ;  and  therefore,  electing  to  take  by  his  prior  tide,  must  rdinqoish 
the  whole  of  his  interest  under  the  setUement:  the  principle  of  compensatkni  not 
applying  to  such  a  case.  Where  a  case  of  electicm  arises  on  a  will,  it  is  still  open 
to  observe,  that,  if  in  one  state  of  circumstances,  the  testator  meaning  to  diatpoBe 
of  the  property,  or  affect  the  tide,  of  another,  and  aware  of  his  want  of  direct 
power,  may  be  supposed  to  intend  a  condition,  which  intending  he  would  naturally 
express,  and  even  where,  as  in  Abyf  v.  Mordaunij  in  certain  cases  condition  m 
expressed,  the  implication  of  such  a  condition,  to  the  extent  of  forfeiture,  from  the 
mere  fact  of  a  disposition,  proceeding  entirely  upon  mistake  and  ignorance  of  fail 
want  of  tide,  is  certainly  a  strong  operation  of  a  Court  of  Equity,  and  in  cases, 
that  may  be  imagined,  most  improbable  and  extravagant  Mr.  Swanston,  in  a  rery 
comprehensive  and  able  note,  1  Swanst  433,  Gretton  v.  Howard,  collecting  several 
authorities,  concludes,  that  the  principle  and  limit  of  this  equitable  jurisdictim  are 
compensation ;  that  the  authorities  have  not  gone  farther  in  decision ;  and  the  dUia 
were  not  intended,  to  the  extent  in  which  they  appear,  to  support  the  principle  of 
forfeiture.  Since  the  above  obsenrations  were  written,  the  case  of  TmUm  v.  7\^ 
UU  has  been  decided  as  a  case  for  compensation  only ;  leaving  the  general  qjues- 
tion  still  open:  1  Jac.  317.  In  2  P.  Will.  418,  Dtg  v.  Deg,  under  a  devise  for 
payment  of  debts  a  creditor,  insisting  on  his  title  by  a  setdement  to  putof  the 
lands,  was  admitted  to  the  benefit  of  die  devise  as  to  the  residue ;  and  in  WWaamM 
V.  Kidney,  pod,  vol.  xii.  136,  also  it  was  determined,  that  the  doctrine  of  election  is 
not  applicable  against  creditors. 
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tended.  Therefore  as  to  the  argument  from  the  supposition,  that 
this  had  been  a  mortgage  instead  of  a  rent-charge,  if  it  was  so,  and 
the  estate  had  been  disposed  of  by  the  testator  free  from  the  mort- 
gage, the  case  would  be  the  same,  only  in  different  words ;  for  a 
mortgage  comes  under  the  head  of  incumbrance.  This  putting  a 
devisee  to  his  election,  however  reasonable  and  just  it  may  be,  was 
certainly  a  strong  operation  of  a  Court  of  Equity  ;  and  I  agree,  the 
intent  of  the  testator  to  dispose  of  that,  which  is  not  his, 
ought  to  appear  upon  the  will,  *  with  such' explanation  [*524] 
however  of  the  prima  facie  appearance  as  the  law  admits ; 
and  that  it  ought  to  appear  by  declaration  plain  or  necessary  con- 
clusion from  the  circumstances ;  and  no  man  ought  under  pretence 
of  this  rule  to  be  spelt  or  conjectured  out  of  his  property.  But  as 
on  one  hand  we  are  not  to  do  it  by  conjecture,  so  on  the  other  we 
are  not  to  refuse  our  assent  to  that  moral  certtdnty  and  demonstra- 
tion, which,  in  such  cases  as  the  present,  the  general  object  of  both 
instruments,  the  nature  of  the  subject,  the  scope  and  purview  of 
the  will,  the  observations  upon  the  particular  clauses,  and  the  force 
of  the  expressions,  construed  according  to  their  natural  import,  may 
produce. 

With  these  few  observations  I  proceed  to  examine  these  two  in- 
struments. The  rent-chai^  was  a  branch  of  a  fiimily  settlement  in 
contemplation  of  marriage,  by  which  a  provision  was  made,  not  only 
for  the  eldest  son,  but  also  for  a  jointure  for  the  intended  wife  and 
portions  for  younger  children.  This  rent-chai^  in  particular  was  a 
provision  for  the  eldest  son.  Upon  the  &ce  of  this  settlement  that 
is  to  be  considered  in  two  views ;  not  simply  as  a  mere  incumbrance 
upon  the  estate  to  that  extent,  but  as  a  part  of  the  general  plan  for  the 
preservation  of  the  family  (to  use  the  language  of  the  order  and  re- 
port). The  provisions  of  the  will  are  with  the  same  view.  Each 
had  its  separate  operation ;  but  both  were  parts  of  one  object ;  viz. 
a  general  settlement  of  this  property,  being  the  very  same  property, 
upon  his  son  and  those  collateral  branches  of  the  family,  with  an 
anxiety  for  the  preservation  of  the  family  manifested  by  the  requisi- 
tion, that  his  daughter  and  her  issue  should  take  his  name.  In  this 
respect  they  are  in  pari  materia ;  and  there  is  demonstration  plain, 
that  he  had  the  settlement  before  him,  when  making  the  will.  He 
expressly  refers  to  it,  when  making  an  addition  to  the  provision  for 
the  second  son  ;  therefore,  I  think,  I  am  npt  at  liberty  to  act  mate- 
rially upon  so  remote  a  conjecture,  as  that  he  remembered  that  part, 
and  foi^t  so  material  a  part  as  this,  relating  to  the  eldest,  granting 
so  large  an  incumbrance  upon  the  most  valuable  part  of  his  property. 

The  will  purports  to  be  a  disposition  of  his  whole  estate  in  Saint 
Christopher's  with  the  stock  on  the  plantations ;  and  operates  as  a 
disposition  of  the  whole  ;  for,  admitting  the  rent-charge  to  be  a  sub- 
sisting incumbrance,  it  is  neither  a  particular  estate,  like  dower,  nor 
does  it  take  the  estate  out  of  the  testator,  as  a  mortgage  might  do. 
Therefore  he  meant  to  devise  the  whole  estate  ;  and  did  so.  The 
argument,  therefore,  that  he  is  to  be  presumed  only  to  dispose 
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of  so  much  as  the  rent-charge  left,  £uls ;  for  the  whole  was  in 
him ;  and  he  meant  to  pass  the  whole.  Nor  does  the  aigmnent, 
drawn  from  the  cases  of  powers  not  ezecuted,  apply;  for  such 
an  interest  before  possession  is  not  the  personal  estate  of  the 
party  (1) ;  nor  will  it  pass  under  the  description  of  pemnal 
estate  simply,  nor,  without  other  demonstration  of  a  particular 
intent,  by  words  in  themselves  unapt  to  pass  it*  If  there  is  an 
incumbrance  upon  the  estate  devised  in  such  terms,  the  mere  lan- 
guage of  the  will  affords  no  inference  of  an  intention  to  dispose  of 
the  estate  freed  bom  that  incumbrance.  That  goes  no  farther  than, 
comprehending  the  whole,  to  pass  it,  if  there  is  nothing  dehorw  the 
will.  Upon  the  other  hand  no  particular  intent  to  pass  leas  than  the 
whole  appears.  The  truth  b,  incumbrances,  being  paramount  to  the 
intention,  prevail  by  their  own  proper  force  without  r^ard  to  the  in- 
tention. At  present  therefore  we  have  advanced  no  fiirther  than  to 
establish,  that  he  did  intend  to  settle  the  whole  by  his  wilL  The 
will  purports,  that  the  term  of  500  years  shall  commence  immediately 
and  for  immediate  purposes.  It  purports  fiurther  to  appropriate  to 
its  own  purposes  the  whole  rents  and  profits.  Here  it  begms  to  be 
inconsistent  with  the  settlement,  which  had  appropriated  the  rents  to 
the  purpose  of  raising  20002.  per  annum  for  the  eldest  son.  The 
law  may  control  the  will  in  this :  but  certainly  the  will  aims  at  dis- 
posing of  the  whole :  and  this  seems  to  throw  upon  the  Plaintiff  the 
onusprobandi,  that  the  testator  did  not  mean  to  dispose  of  the  whole, 
but  only  of  what  was  left.  For  that  we  must  look  dehors  the  will ; 
for  on  the  face  of  the  will  it  appears,  he  meant  to  dispose  of  the 
whole.  If  the  Plaintiff  fails  in  his  proof  of  that,  the  argument 
might  safely  be  rested  here.  The  testator  has  made  a  dispo8itic«  of 
the  whole  fund,  out  of  which  the  rent-charge  us  to  come  ;  th^efore 
the  person  entitled  to  that,  and  taking  a  benefit  under  the  will,  must 
submit  to  the  dispositions  of  the  will. 

But  let  us  see,  if  no  particular  intent  to  make  another  provision  for 
those  claiming  under  the  settlement  instead  of  that  appears.  It  is 
clear,  the  testator  meant  to  make  a  provision  by  his  will  for  his  eldest 
son,  and  those,  who  might  stand  in  his  place.  Courts  of  Equity  lean 
against  double  portions  (2),  not  in  favor  of  the  eldest  son,  but  for 
the  family,  and  to  preserve  the  estate  in  as  ample  a  condition  as  the 
provisions  will  admit  for  the  benefit  of  all  claiming  under  the  limita- 
tions of  the  estate.  The  nature  of  the  incumbrances  in  the  will,  as 
well  those  .which  are  certain  as  those  contingent,  without  looking 
out  of  the  will  for  s<Hne,  very  heavy,  appearing  on  the  report,  show, 

it  is  utterly  improbable,  that  he  meant  the  will  to  be  cu- 
[*  526]     mulative.    The  *  estate  was  to  go  under  the  burthen  of 

what  was  imposed  beyond  the  rent-charge.  If  he  meant 
to  substitute  the  provisions  under  the  will  in  the  room  of  that  under  the 
settlement,  his  eldest  son  would  want  maintenance ;  if  the  will  is  to 
be  cumulative,  he  would  not  want  it.     But  maintenance  is  given ; 


8i 


Holmes  v.  Ct^iUj  pasl^  voL  viiL  499;  xii.  206. 

•Me,  EUimm  v.  Cooksmh  100;  and  see  the  notes  in  pages  112, 859. 
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whence  in  my  opinion  the  presumption  is  violent,  that  he  considered 
himself  as  having  substituted  a  provision  unproductive  of  main- 
tenance for  his  eldest  son  in  the  room  of  one,  that  would  have  pro- 
duced it.  This  is  strengthened  by  the  observations  arising  upon 
that  part  of  the  will,  which  is  cumulative  for  the  second  son.  Though 
it  was  supposed  in  the  argument,  that  he  had  not  maintenance,  it  ap- 
pears by  the  report,  that  the  20,000/.  in  the  three  per  cents,  was  sold 
out,  I  suppose  after  the  divorce  which  took  place  ;  and  was  lent  to 
Sir  Patrick  Blake  upon  a  mortgage  of  his  Suffolk  estate,  which  bore 
interest ;  and  was  made  a  trust  for  the  younger  children.  The  provi- 
sions  for  the  second  son  being  cumulative,  and  the  former  provision 
producing  maintenance,  he  anxiously  provides,  that  the  cumulative 
provision  should  not  produce  maintenance ;  for  it  was  not  to  bear  in- 
terest till  to  be  raised.  No  good  reason  can  be  assigned  for  his  si- 
lence as  to  the  rest  of  the  settlement 

But  it  is  not,  because  the  will  is  not  so  perfect,  as  it  ought  to  be, 
that  the  natural  construction  should  be  repelled.  If  no  good  reason 
can  be  assigned,  there  is  no  use  in  searching  for  bad  reasons.  He 
might  think,  he  was  giving  his  son  a  better  thing,  but  also  a  thing 
which  included  what  he  would  be  entitied  to  under  the  settiement. 
If  he  supposed,  it  would  produce  more  than  the  rent-charge,  it  was 
natural  for  him  to  think,  it  was  a  better  thing ;  and  though  we  know 
his  situation  as  tenant  for  Ufe  of  the  one,  and  in  tail  of  Uie  other,  of 
which  he  might  suffer  a  recovery,  was  very  different,  perhaps  the 
testatcnr  thou^t,  it  would  descend  in  the  same  manner  as  the  estate 
in  strict  settiement.  Whether  he  reasoned  so,  or  forgot  the  settie- 
ment, or  how  it  was,  is  of  very  Uttie  consequence  upon  this  question. 
He  has  made  a  disposition  manifestiy  inconsistent  with  the  settie- 
ment There  is  strong  evidence  of  a  particular  intent  to  make 
provisions  by  his  will  to  the  full  extent  of  the  words  used. 
Having  the  settiement  before  him  he  must  be  taken  to  *  be  [*  527] 
cognizant  of  it.  But  all  that  is  nothing  to  the  argument. 
If  the  will  is  inconsistent  with  the  settiement,  the  Plaintiff  is  by  the 
rule  of  the  Court  put  to  his  election.  I  avoid  going  into  cases  upon 
circumstances  not  occurring  here.  Whether  tiie  cases  upon  dower 
have  been  well  or  ill  decided  is  nothing  to  this  case.  Tenancy  in 
dower  is  an  estate  in  land  different  frcMn  the  other  estate  in  the 
land.  There  testators  disposed  of  their  own  estates ;  and  that  estate 
was  not  theirs.  There  the  words  did  not  ex  vi  tertninorum  pass  the 
estate  in  dower.  The  particular  intent,  that  it  should,  was  to  be 
made  out ;  and  here  it  is,  that  those,  who  have  decided  those  cases, 
have  seemed  to  differ ;  for,  no  two  cases  being  precisely  the  same 
in  circumstance,  it  can  hardly  be  said,  they  did  differ.  Our  judg- 
ment is  founded  upon  the  rule  and  the  application  of  it :  which,  if 
wrong,  cannot  be  demonstrated  to  be  so  by  book  cases.  This  must 
go  only  upon  the  comparison  of  the  instruments.  Our' opinion  is, 
that  the  Plaintiff  must  make  his  election  (1). 

(1)  In  addition  to  the  leferences  orUe,  523,  see,  on  the  genend  subject  of  elec- 
tion, Bulrieke  v.  Broadhunlj  Btmgh  v.  Read,  Ibnighi  v.  Onmt,  Wake  v.  Wake^ 
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The  Plaintiff,  immediately  electing  to  take  under  the  will, 
decreed  to  convey  the  rent-charge  to  the  uses  of  the  will :  and 
ordered  to  give  security,  to  be  approved  by  the  Master,  and  upon 
so  doing  to  be  let  into  possession. 

See,  antcj  the  notes  to  iSL  C.  1  V.  194. 


SPURRIER  V.  MAYOSS. 
[1792,  July  12. ...  S.  C.  4  Bro.  C.  C.  28.] 

AeREEMENT  by  A.  to  ^rchase  houses  from  B.  for  4311.  10«.  posseanon  to  be 
given,  and  2001.  paid  immediately,  the  rest  with  interest  at  Michaehnas ;  but  if 
not  then  paid,  A.  to  pay  "  in  lieu  of  interest  upon  the  same  a  clear  rent  of  42L 
per  annum,"  out  of  which  was  to  be  deducted  interest  for  the  200L  paid :  not 
usurious,  (a) 

Convejrance  or  delivenr  necessary  to  support  general  indMatas  cMimuisit, 
[p.  530.] 

Usury  is  taking  more  than  the  law  allows  upon  a  loan,  or  for  forbeannoe  of  a 
debt,  [p.  531.] 

To  make  a  contract  usurious,  intention  of  forbearance  for  ezoibitant  interest 
must  appear,  [p.  533.] 

The  Defendants  entered  into  an  agreement  for  the  purchase  of 
two  houses  from  the  Plaintiff  to  the  following  effect ;  they  w^re  to 
pay  4312. 10< :  200Z.  at  that  time,  and  the  remainder  at  Michaelmas, 

anie,  171, 257,  285,  298,  335;  poH,  Findi  v.  Finch,  534,  561;  matOer  r.  WA- 
tter,  vol  ii.  367,  iiL  384 ;  ff^rurht  v.  RiOter,  WUson  v.  Lord  John  Toummend^  iL 
673, 693;  IhiUer  v.  Madean,  Ward  v.  Baughj  iv.  531,  623;  Woolen  ▼.  T\inner^ 
Long  V.  iiotur,  YaU  v.  Moseky,  Biouni  Y.BetOand,  v.  216,445, 480, 515;  Shtd- 
don  V.  Goodrich,  viii.  481;  Rich  v.  CodicU^  ix.  369;  Kidn^  v.  Cbucfsidker,  sdL 
136;  Judd  v.  PraU,  Thdlusaon  v.  Woodford,  ziii.  168,  209;  zv.  380;  1  Dow, 
249;  Dashufood  v.  Pa/ton,  xviiL  27 ;  Brodte  v.  Barrv,  2  Ves.  &  Bea.  127.  As 
to  the  customary  heir,  claiming  copyhold,  not  surrendered,  and  the  distinction  of 
the  heir  at  law,  claiming  against  a  devise,  void  by  infancy,  or  under  the  statole 
of  Frauds,  see  post,  PetUmard  v.  PrescoU,  BlwU  v.  ClUkaiwt  voL  z.  589,  and 
the  note  page  ^1 ;  Dillon  v.  Parker,  1  Swanst  359,  and  Mr.  Swanston's  notes. 

(a)  The  mere  giving  and  receiving,  designedly,  more  than  legal  interest,  is 
usury,  althouffh  there  oe  no  coRupt  agreement,  other  than  that  which  wippeais 
by  one  pai^s  allowing,  and  the  other  receiving,  the  unlawful  interest.  See 
dhitty  on  Contracts,  712  (5th  Amer.  from  3d  Lend,  editl  and  Mr.  Perldns's 
learned  note;  J^ourse  v.  Prime,  7  Johns.  Ch.  77;  Price  v.  Vanmbell,  2  Call,  110; 
Cnwf  V.  Htndridts,  7  Wendell,  569;  French  v.  OrindU,  3  Shepley,  163;  Rnmnm 
V.  Heas,  13  Johns.  52;  Mann  v.  Commisnon  Co.  15  Johns.  44 ;  Kent  v.  WaUon^  7 
Wendell,  256;  OdeU  v.  Cw^  2  BaUey,  59;  Hansbrovgh  v.  Bc^Ior,  2  Man£  36; 
WhittooHh  V.  Mams,  5  Randolph,  333;  Keener  v.  Hmrd,  2  Hen.  &  Mun£  14; 
Farmer  v.  Sewall,  4  Shepley,  456;  Staley  v.  Knedand,  1  Clarke,  30;  Weston  Re- 
serve Bank  v.  Potter,  1  Churke,  432;  Mortimer  v.  Priiduard,  I  BaL  Eq.  505.  The 
r chase  of  an  annuity,  or  any  other  device  to  cover  an  usurious  transaction,  win 
unavailing.  Scott  v.  Lloyd,  9  Peters,  418;  CkUlingvmrth  v.  ChilHngwntk,  8 
Simons,  404;  CZarkson  v.  Garland,  1  Leidi,  147;  Dou^ass  v.  JIf' C%efli^,2  Rand, 
109.  But  it  is  not  usury,  where  a  party,  oy  the  terms  of  a  contract,  mav,  by  pay- 
ment at  a  day  certain,  avoid  a  stipulated  penalty.  CuUen  v.  How,  8  Mass.  257; 
Tardeveau  v.  Smith,  Hardin,  175;  Moore  v.  HiUon,  1  Dev.  £q.  429;  TutttetfHott 
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with  interest  at  5  per  cent,  and  the  houses  being  unoccapied,  they 
were  to  be  let  into  immediate  possession :  but  if  the  balance  should 
not  be  paid  at  Michaelmas,  they  agreed  to  pay  in  <'  lieu  of  interest 
upon  the  same  a  clear  rent  of  42L  per  annum  ;"  out  of  which  the 
Plaintiff  was  to  permit  interest  at  the  rate  of  5  per  cent,  in  respect 
of  the  sum  first  paid  to  him  to  be  deducted.  The  first  payment  of 
2001.  was  duly  made ;  and  possession  was  given.  The  bill 
was  for  *  a  specific  performance  of  this  agreement,  which  [*  528] 
was  resisted  on  the  foundation  of  usury.  Lord  Keny<m 
when  Master  of  the  Rolls  decreed  for  the  Plaintiff,  from  which  de- 
cision the  Defendants  appealed. 

Mr.  Mansfield  and  Mr.  Richardsy  for  the  Defendants,  contended, 
that  this  was  a  usurious  contract ;  for  the  purchase  was  complete ; 
and  the  argument  therefcnre  was  to  give  more  than  l^[al  interest ;  and 
it  was  expressly  stated  in  the  agreement  to  be  in  Ueu  of  interest  for 
the  forbearance  of  that  part  of  the  debt,  which  it  was  agreed,  should 
be  paid  at  Michaelmas. 

Solicitor  General  [Sir  John  Scott,]  Mr.  A&/ord,  and  Ux.HolUst, 
for  the  Plaintiff.  The  agreement  is  in  substance  only  this ;  suppose 
previously  to  any  contract  respecting  the  sale  of  these  house  the  De- 
fendants had  been  tenants  of  them  at  42Z.  per  annum,  and  they  had 
applied  to  the  Plaintiff  in  order  to  purchase  them,  and  he  had  said, 
he  would  sell  them  for  a  certain  sum,  part  to  be  paid  immediately, 
part  at  Michaelmas ;  if  the  latter  sum  ub  paid  at  Michaelmas,  there  is 
an  end  of  the  matter ;  if  not,  then  that  they  should  continue  his  ten- 
ants, and  that  he  would  discount  to  them  out  of  the  rent  of  42/.  per  an- 
num the  interest  of  the  money,  he  had  received  under  the  first  part 

V.  007^,4  Conn.  153;  Jm-dan  v. Letm,2  Stewart, 426;  Jwm  v.  Huhbard,  5  Call, 
211 ;  Moore  v.  Vance,  3  Dana,  362 ;  JVindow  v.  Dmoion,  1  Wash.  118.  Nor  is  it 
osury,  where  there  is  a  sale  of  goods,  on  agreement  to  retom  them  at  a  certain 
time,  at  an  advanced  price,  or  in  larger  quantity,  nnless  it  be  meant  as  a  cover  for 
a  loan  of  money.  S^feneer  v.  ISidtn,  5  Cowen,  144 ;  Holmes  v.  fVhfAmort,  5  Cow. 
149,  n.  a. ;  WhppU  v.  Powers,  7  Vermont,  457 ;  Cunufdngs  v.  WUliams,  4  Wend. 
697:  nor  in  the  assignment  of  assignable  paper;  Ska&ford  v.  Morriss,  1  J.  J. 
Manh.  494.  The  question  in  such  cases  is,  whether  it  is  a  hona  Jkk  sale,  or  a 
device  to  cover  a  usurious  loan ;  in  other  words,  whether  it  is  a  rale  or  a  loan. 
ffesiem  Reserve  Bank  v.  Potter,  1  Clarke,  432.  When  certain  state  stock,  held 
by  a  bankinfr  corporation,  was  depreciated  in  the  market,  yet  a  party  chose  to  take 
it  at  par  and  give  his  bond  and  mortga^  for  it  at  the  par  amount,  it  was  held  not 
to  be  a  usurious  transaction.  WtUw^inf  v.  Oomstodt,  3  Edw.  199;  GneenAow  v. 
Harris,  6  Munf.  472;  Skipwifft  v.  GOSon,  4  Hen.  &  Munf.  490;  CoUins  v.  Seereh, 
7  Monro,  336.  Nor  is  it  usury  to  sell  goods  charged  at  the  shop  prices  upon  a 
security  bearing  interest,  although  with  knowledge  that  the  same  are  bought  for 
the  sole  purpose  of  raising  money  by  an  interme£ate  re-sale.  King  v.  Hamlet,  1 
Coop.  Temp.  Brough.  281.  It  has  been  said  that  idiere  a  Court  of  Chancery  has 
doubts  whether  a  sale  is  really  intended  as  a  shift  to  evade  the  statute  against 
usury,  it  ought  to  direct  an  issue  to  be  tried  upon  viva  voce  testimony,  if  to  be  had. 
Douglass  v.  M^Chesney,  2  Rand.  109.  For  cases  on  the  subject  of  usuiy,  see 
Barbour's  Equity  Digest,  Article,  Interest  V.  and  the  Supplement,  article,  Usury ; 
also  Ord  on  Usury ;  and  the  crude  Treatise  on  the  Law  of  Usury  hj  Blydenbur|^ 
The  principle  on  which  the  laws  against  unot  are  founded,  is  assailed  with  great 
force  by  Mr.  Bentham  in  his  Defence  of  ifsury,  and  bv  Mr.  Appleton  in  the 
American  Jurist,  vol.  vL  pp.  282--309.  It  is  defended  with  singular  acuteness  by 
Mr.  Whipple  in  the  American  Jurist,  vol  xviL  pp.  331—366. 
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of  the  agreement :  that  would  not  be  usurious,  being  only  an  agree- 
ment that  they  should  continue  tenants,  till  they  diose  to  beoome 
purchasers.  The  fact  is,  the  houses  were  at  the  moment  untenant- 
ed :  but  the  Defendants  wishing  for  immediate  possession,  had  it: 
and  were  then  in  nature  of  tenants.  Whether  they  were  to  become 
purchasers  or  not,  depended  upon  this,  whether  he  could  make  a 
good  title ;  so  the  effect  was  only,  that  he  would  let  it  to  them  at42JL 
per  annum,  and  that  they  should  purchase  it  on  those  terms,  if  they 
pleased.  Where  the  party  has  an  election  to  put  an  end  to  tlw 
aflhir,  it  is  not  usurious ;  1  Hawk.  P.  C.  532 ;  Cro.  Jac  509.  Here 
if  the  Defendants  pay  the  money  at  the  day^  they  cease  to  be  tenants, 
and  become  purchasers.  They  need  not  continue  tenants  longer, 
than  they  choose  to  be  so.  Fhyer  ▼.  Edwards^  Cowp.  112,  is  not 
to  be  distinguished  from  this  case.  This  is  not  a  contract  fiir  a  faan ; 
nor  was  there  an  agreement  for  forbearance  of  money  fix  an  hour ; 
nor  any  dbligation  but  for  damages  for  not  perforaiing  the 
[*  529]  contract  If  a  *  man  propose  to  sell  an  estate  for  50,0001. 
if  to  be  paid  next  January,  but  for  70,000/L  if  not  to  be 
paid  tin  January,  1794,  the  statute  contains  nothing  against  that ; 
and  if  so,  instead  of  adding  20,0002.  to  the  price,  he  nugfat  say  the 
purchaser  should  pay  him  5002,  for  that  year.  The  interest  here  is 
part  of  the  price  of  the  estate,  not  a  satisfaction  for  delay  of  pay- 
ment. This  difiers  considerably  from  a  case  of  loan  ;  for  being  a 
contract  for  the  purchase  of  houses,  it  isimpossiUe,  that  the  reaiac 
could  have  brought  an  action  for  the  remainder  of  the  purchase- 
money,  unless  an  actual  conveyance  was  executed  ;  and  if  not,  then 
he  could  have  only  brought  an  action  for  damages  for  notperf<»ming 
the  contract,  but  not  for  a  certain  sum.  The  King  v.  Druryy  2  Lev. 
7,  is  a  case  of  actual  loan,  which  yet  was  not  held  to  be  usurious. 
The  non-payment  of  the  money  at  Michaeknas  would  not  be  a 
breach  of  the  agreement ;  for  by  the  terms  of  it  in  that  case  there 
was  a  new  agreement.  These  provisions  are  merely  terms,  upon 
which  the  party  agrees  to  sell  the  estate.  Suppose  the  agreement  had 
been,  that  he  would  take  4312.  lOs.  if  paid  at  Michaelmas ;  if  not, 
that  the  price  should  be  6002. ;  that  would  not  be  usurious. 

Lord  CoBiMissioNER  Etre.  Certainly  not.  The  King  v.  Drury  is 
not  applicable.  The  ground  of  the  determination  was,  that  he,  who 
paid  the  rent,  was  not  bound  to.  pay  the  principal  sum,  upon'  which 
the  supposed  usury  was  calculated ;  therefore  it  was  no  loan,  nor  for- 
bearance of  interest  upon  it. 

Reply.  If  there  was  an  agreemenf  to  give  more  than  5  per  cent 
for  the  forbearance  of  money,  it  is  usurious ;  and  it  is  immaterial 
how  it  arose.  Cases  of  an  option  to  get  rid  of  the  payment  of  in- 
terest by  paying  money  upon  a  certain  day  have  no  relation  to  this 
case.  Here  the  Defendants  became  purchasers  of  these  houses,  and 
the  Plaintiff  seller.  The  agreement  and  the  obligation  upon  the 
Defendant  to  pay  the  whole  purchase-money  were  complete.  The 
moment  it  was  executed,  the  Defendants  had  no  option  whether  to 
pay  the  purchase-money  and  interest  or  not.    It  became  completely 
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the  money  of  the  seller.  If  the  word  <<  rent"  was  left  out,  it  would 
be  expressly  a  sum  of  money,  greater  than  the  law  allows  in  lieu  of 
interest.  The  moment  Michaehnas-day  was  past,  an  ac- 
tion would  have  lain  against  *  these  Defendants  for  23 IZ.  [*  530] 
lOf.  and  they  were  in  ike  situation  of  eveiy  debtor.  The 
Plaintiff  mi^t  have  brought  an  action  of  debt,  only  that  is  not  now 
usually  brought  for  simple-contract  debts  upon  asswi^sit.  The  dec- 
laration woidd  be  upon  the  agreement,  though  it  might  be  in  general 
terms  for  houses  sold. 

Lord  CoMMissiONKK  Etre.     Must  he  not  prove  title  and  convey- 
^ance  ?    Is  this  a  debt  so  constituted,  that  you  need  not  show  upon 
the  part  of  the  Plaintiff,  that  the  purchase  was  actually  completed  ? 
Would  the  mere  agreement  be  proof,  that  the  houses  were  sold  ? 

Rq^bf.  The  Defendants  would  be  obliged  to  pay  the  money,  un- 
less diey  could  show  fliult  in  the  PlaintidS*.  They  must  defray  the 
expense  of  the  conveyance*.  The  Plaintiff  in  the  action  need  only 
prove  the  agreement,  and  that  he  sent  an  abstract  to  enable  them  to 
get  a  conveyance  ;  and  they  could  not  answer,  that  no  conveyance 
was  actually  executed.  If  the  Plaintiff  had  done  all,  that  was  nec- 
essary for  him  to  do,  it  was  a  clear  debt ;  and  then  he  might  have 
decblred  for  houses  bargained  and  sold. 

Lord  CoMMissioiTER  Etbe.  Goods  are'  sold  by  contract  accompa- 
nied with  deUvery ;  houses  by  contract,  accompanied  with  conveyance^ 

12ep/y.  There  are  frequent  instances  of  declarations  for  goods 
bargained  and  sold,  without  saying  delivered,  where  there  is  no  onn- 
plete  deUvery :  as  if  the  goods  were  burnt,  and  there  is  a  question, 
whether  the  loss  shall  fell  upon  the  buyer  or  the  seller ;  so  where 
the  party  will  not  take  away  his  goods. 

Lord  Commissioner  Ashhurst.  To  stipport  indebkatut  anumpnt 
you  must  say  goods  sold  and  delivered.  We  have  sometimes  seen 
such  declarations,  as  you  speak  of,  ex  dbundanH ;  but  no  man  would 
ever  rest  his  cause  without  a  spedal  case  upon  the  contract  of  bar- 
gain. 

*lZepfy.  Where  the  purchase  is  complete,  the  goods  [*531] 
delivered  at  houses  sold,  the  price  stipulated,  part  of  it  paid, 
and  the  rest  to  be  paid  on  a  certain  day  with  l^al  interest,  can  a  con- 
tract be  sustained  to  convert  that  into  a  different  bargain,  giving  more 
than  legal  interest  ?  Where  the  security  is  by  note  or  receipt,  the  obli- 
gation to  pay  is  immediate,  if  the  lender  chooses  to  insist  upon  it.  Such 
note  reserving  usurious  interest  would  be  ill^al,  though  the  interest 
was  not  a  satisfaction  for  forbearance  for  a  certain  time,  as  in  the  case  of 
a  bond  payable  at  a  future  day.  The  question  is,  whether  a  vendor 
can  exact  a  greater  rate  of  interest  than  5  per  cent,  after  the  time 
of  payment.  That  is  the  same,  as  if  it  was  for  forbearance  and 
lending  of  mosey.  If  not,  the  statute  of  usury  would  be  entirely 
evaded. 

Lord  Commissioner  Etre.  The  language  of  this  agreement  gave 
it  strongly  the  appearance  of  usury :  but  when  we  come  to  define 
usury,  and  consider  the  nature  and  spirit  of  the  agreement,  those 
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first  impressions  perhaps  are  not  strong  enough  to  support  the  case 
made  for  the  Defendants.  Usury  is  taking  more  than  the  law  aUowB 
upon  a  loan,  or,  as  I  read  it,  for  forbearance  of  a  debt.  Therefiiie 
it  is  first  necessary  to  see,  whether  there  is  a  debt  constituted  here, 
upon  which  there  can  be  the  forbearance,  that  is  necessary  to  make 
this  usurious ;  as  to  which  I  am  at  present  inclined  to  think,  there  is  no 
debt  here ;  but  the  whole  matter  rests  upon  an  executory  agreement, 
depending  for  the  execution  of  it  upon  many  things,  which  may  ne^er 
take  efiect ;  and  therefore  this  sum  of  231/.  10s.  may  never  be  a 
debt ;  for  I  do  not  agree,  that  after  Michaelmas  an  action  of  debt 
would  have  lain  for  this :  it  must  have  been  upon  the  special  agree- 
ment ;  and  must  have  stated,  either  that  the  purchase  was  completed^ 
or  that  the  party  had  done  every  thing  in  his  power  to  complete  it, 
and  to  entitle  himself  to  the  money.  I  incline  therefore  to  think, 
the  usury  fiiils  upon  that  ground.  But  that  is  a  narrow  ground. 
This  is  a  contract  for  the  title,  and  in  the  nature  of  it  for  ready  mcmey 
in  effect  with  regard  to  the  title.  200L  was  to  be  paid  down ;  the 
other  sum  at  Michaelmas  with  5  per  cent  which  is  nearly  the  same 
thing  as  ready  money.  Possession  would  have  followed; 
[*  532]  but  till  completion  of  the  title  it  was  a  fair  *  subject  of  con- 
templation between  the  parties.  Immediate  possession  was 
delivered  upon  the  faith  of  the  remainder  of  the  money  being  paid 
at  the  time ;  but  in  the  event  of  its  not  being  so  paid,  there  seems 
to  have  been  a  new  idea  in  their  minds  as  to  this  business,  that  firora 
that  time  the  bargain  for  the  title  was  to  be  considered  so  far  sus- 
pended, as  that  it  was  to  revert  to  the  vendor ;  that  with  regard  to  the 
money  received  it  was  to  be  considered  as  a  deposit  in  his  hands  to  be 
accounted  for  with  interest,  till  the  rest  should  be  paid ;  and  he  was 
landlord,  and  was  to  receive  the  rent  as  such,  till  that  took  place. 
If  that  was  the  true  nature  of  the  agreement,  upon  the  merits  there 
is  nothing  usurious ;  for  if  he  turned  himself  into  a  sort  of  debtor 
as  to  the  200/.  paid,  paying  interest  till  the  rest  should  be  paid,  he 
must  be  considered  in  justice  and  equity  entitled  to  the  interest  in 
the  estate,  till  conveyed  out  of  him ;  which  puts  him  into  the  situa- 
tion of  landlord ;  and  then  he  might  receive  a  rent,  till  he  became 
seller  by  receiving  the  money  and  conveying  the  title.  If  this  is  the 
true  nature  of  the  case,  thf  language  ought  not  to  tie  it  down  ;  and  I 
think,  this  is  the  true  nature  of  it,  and  that  it  was  so  considered  by  all 
the  parties.  That  appears  upon  the  evidence.  Then  as  to  the  rest, 
in  executory  agreements  there  is  more  room  for  the  construction  as 
to  the  true  nature  of  the  bargain,  than  if  there  had  been  an  actual 
conveyance  with  this  stipulation  as  to  the  money  not  being  paid  at 
the  time  limited ;  for  then  possession  would  have  been  part  of  the 
thing  conveyed,  and  it  would  have  been  diflicult  to  understand  the 
Plaintiff  to  resume  it  so  as  to  entitle  himself  to  the  rent.  But  it  was 
not  conveyed ;  and  therefore  there  is  a  way  open  to  construe  this  to 
be  free  from  usury  ;  and  I  am  glad  to  do  so  under  the  circumstan- 
ces of  bringing  this  before  the  Court.  I  am  of  opinion,  the  decree 
ought  to  be  affirmed. 


1792.]  SPUBBISR  V.  MAT088.  532 

Lord  Commissioner  Ashhitrst.  My  first  impressions  have  been 
altered  by  the  arguments  and  the  facts  of  the  case.  To  make  the 
contract  usurious  it  must  be  apparent  either  upon  the  fiice  of  it,  or 
by  evidence,  that  the  intention  of  the  parties  in  the  creation  of  it 
was  by  means  of  shift  or  device  to  take  more  than  legal  interest  for 
the  loan  or  forbearance  of  money.  First,  upon  the  merits  this 
does  not  appear  to  be  an  unconscionable  bargain ;  for  from  the 
answer  42/.  appears  to  be  a  low  rent.  Then  the  question  is, 
whether  upon  the  terms  of  this  contract  we  must  neces- 
sarily take  it  as  a  *  contract  in  itself  usurious  upon  the  [*533] 
face  of  it.  Upon  ferther  consideration  the  agreement  is, 
that  on  faith  of  the  balance  being  paid  at  Michaelmas  immediate 
possession  should  be  given  ;  and  in  that  event  the  Defendants  were 
to  be  considered  as  purchasers,  and  the  estate  was  to  be  theirs ;  if 
not,  then  they  were  not  to  be  admitted  as  purchasers,  but  to  be  con- 
sidered as  tenants,  till  it  should  be  paid :  therefore  it  was  their  busi- 
ness to  accelerate  the  payment.  In  fairness  that  other  part  of  the 
contract  might  take  place,  that  they  were  only  to  be  tenants,  if  the 
residue  should  not  be  paid  at  the  time.  Neither  does  it  appear  to 
me,  that  this  in  strictness  can  be  considered  as  a  debt  from  Michael- 
mas. At  first  I  imagined,  the  Plaintiff  had  aflirmed  by  his  bill ;  but 
that,  I  think,  is  not  founded ;  as  he  did  not  affirm  the  immediate 
sale,  but  the  contract ;  and  means  by  his  bill  to  obtain  performance ; 
considering  it  only  as  in  Jieri,  not  so  performed  as  to  make  the 
Defendants  complete  purchasers.  To  make  them  so  the  Plaintiff 
files  this  bill.  I  am  pleased  at  finding  out  these  reasons  for  support- 
ing him;  as  in  substance  there  is  nothing  unconscionable.  At 
first  I  thought,  it  would  have  been  necessary  to  have  looked  into  the 
more  modem  cases :  but  I  remember,  it  is  laid  down  as  a  principle 
in  them,  that  to  make  a  contract  usurious  there  must  be  something 
in  it  to  show,  that  it  was  in  the  mind  of  the  parties,  that  there  should 
be  a  forbearance  for  exorbitant  interest.  Here  the  Plaintiff  does  not 
seem  to  have  intended,  that  the  payment  should  be  postponed,  but 
anxious  that  the  money  should  be  paid  inmiediately,  not  to  give  him- 
self a  usurious  advantage,  but  to  hasten  the  performance  of  the 
contract. 

Lord  Commissioner  Wilson.  I  am  of  the  same  opinion  in  not 
considering  this  as  usurious.  It  seems  to  me,  that  it  cannot  be  con- 
sidered in  that  light,  except  as  Mr.  Mansfield  took  it  up,  that  the 
whole  bargain  was  completed,  and  nothing  left  between  the  parties 
except  the  payment  of  the  balance  at  a  future  day ;  and  then  an 
agreement  took  place  to  pay  for  forbearance  more  than  5  per  cent. 
If  that  was  the  case^  it  would  undoubtedly  be  usurious :  But  that 
was  not  the  substance  of  this  agreement.  The  Plaintiff,  proprietor 
of  two  houses,  agrees  to  sell  them.  They  were  not  then  sold ;  for 
if  so,  there  must  have  been  a  convejrance :  but  there  was  an  agree- 
ment for  that  in  the  usual  course,  when  the  purchase-money 
should  be  paid.  Then  says  the  Plaintiff,  '<if  you  do  not  pay  at 
Michaelmas,  it  being  one  of  the  terms  of  the  agreement  that 
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immediate  possenicMi  diould  be  given,  I  wiD  acooont  at  the  late 
of  5  per  cent,  in  respect  of  the  money  paid,  which  is  to  be  con* 
ndered  as  lent  to  me,  and  you  shall  pay  a  rent  of  42L  per  annum." 
It  is  as  legal,  as  if  he  had  said,  he  wanted  the  money  at  Michad- 
mas,  and  tf  it  should  not  be  paid,  they  should  pay  for  these  premisea 
300/.  for  it  is  a  contract  for  the  purchase  of  houses,  not  for  forbear- 
ance of  money. 

The  decree  was  affirmed.      

The  principal  case,  which  was  a  honafde  contfact  for  an  absdliite  sale,  wtth  a 
stipulation  that  if  the  vendee,  who  was  let  into  poaaesaion,  did  not  complete  the 
purchase  within  a  nven  time,  he  should  nay  an  occupation  rent,  the  amount  of 
which  would  exceed  the  legal  interest  of  the  purchase  money,  is  obviously  distin- 
guishable from  Doe  v.  Cftamftert ,  4  Camp.  1 :  that  was  the  case  of  an  assienmeot, 
nipon  an  advance  of  money,)  of  a  lease,  with  a  power  of  redemntion,  and  wiiii  a 
farther  agreement  that,  until  the  money  was  repaid,  the  lender  and  langiiee 
should  make  an  underlease  to  the  borrower,  a^  a  greater  rent  than  the  legal  inter- 
est of  the  money  lent  The  covenant  to  reassign  plainly  evinced  that  tte  assign- 
ment was  intcoided  as  a  mere  security ;  the  transaction,  therefore,  was  held  to  be 
a  contrivance  to  receive  usurious  interest  for  the  loan  of  money,  and,  as  sncli, 
void.  A  similar  decision  was  made  in  the  case  of  Doe  v.  €ioo€h^  3  Bain.  d&  Aid. 
667. 
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AoREEMEifT  between  mother,  tenant  in  fee  and  in  tail,  and  her  son,  that  she 
would  convey  to  him  the  estate  in  fee,  and  that  he  should,  when  in  possession 
of  the  estate  tail  at  her  death,  pay  his  sister  20,00(M.  ^for  her  fortune  and  por- 
tion:" the  agreement  was  never  executed ;  but  the  mother  afterwards  made  a 
Sineral  devise  in  favor  of  her  son  charged  with  a  legacy  of  20fiOOL  to  her 
ughter  ^'for  her  portion,  fortune,  and  advancement:'' the  legacy  a  satis&c- 
tion  of  her  interest  under  the  agreement 

To  raise  a  question  of  satis&ction  or  election  ti&e  intent  must  be  clear:  if  it  is, 
devisee  cannot  take  under  the  will  and  also  in  opposition  to  it  even  his  own 
property  intended  by  testator  to  go  otherwise,  (a) 

Tenant  for  life  exonerated  hj  the  assets  of  a  preceding  tenant,  who  received  the 
monev  upon  a  mortgage,  m  which  they  joined. 

To  rectify  mistakes  is  the  peculiar  province  of  the  Court  of  Chaneeiy,  [p.  545.] 

Costs  given  as  to  part,  and  refused  as  to  part,  [p.  546.] 

Mrs.  Elizabeth  Finch  under  a  settlement,  made  by  her  husband 
in  1727,  became  on  his  death  seised  of  an  estate  for  life,  with 
remainder  to  her  son  Saville  Finch  in  tail,  remainder  to  herself  in 
fee,  in  certain  freehold  premises  at  Iwade,  Bobbin,  Milton,  and 

(a)  It  is  said  by  Lord  Commissioner  Ashhurst,  (ixuf,  p.  542)  in  delivering  his 
judgment,  **  In  questions  of  this  kind  I  do  not  thimc,  that  cases  are  of  much  hn- 
portance ;  for  in  no  two  are  the  cireumstances  precisely  alike.  They  must  depend 
upon  the  intention  to  be  collected  from  the  circumstances  taken  together."  For 
cases  fllustrating  the  subject,  see  anie  p.  171,  note  (a)  to  Bulriekt  v.  BroadhunL 

&257,  note  (a)  to  Bough  v.  Readf  and  pi  514,  note  (a)  to  Blake  v.  Bunbury^  and 
ovenden^  note. 
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Newington.  She  was  also  under  the  wiU  of  her  grand-father  Sir 
John  Banks  tenant  in  tail  of  certain  freehold  estates  in  Kent,  and  of 
fee-farm  rents  in  Essex,  and  other  estates ;  and  she  inherited,  as  heir 
at  law  to  her  brother  Henry  Saville,  estates  in  fee-simple  in  York- 
shire, called  Thryberg,  Brimsworth,  and  Rotherham,  charged  with 
l6ydl2L  due  to  Lord  Pollington  on  mortgage  of  those  Yorkshire 
estates.  In  1757  Mrs.  Finch  by  indenture,  in  consideration  of 
natural  love  and  affection,  and  to  advance  her  son  SaviUe  Finch  in 
the  world,  and  for  settling  the  estates,  granted  the  estates  at  Brims- 
worth  and  Rotherham,  and  also  those  at  Iwade,  Bobbin,  Milton,  and 
Newington,  to  the  use  of  Saville  Finch  for  life,  with  remainder  to 
trustees  to  preserve  contingent  remainders,  remainder  to  his  first  and 
other  sons  in  tail,  remainder  to  his  daughters  in  tail,  remainder  to 
the  use  of  her  daughter  Mary  Finch  for  life,  with  like  remainders, 
and  with  the  ordinary  powers  of  jointuring  and  leasing.  In  1758 
Lord  Pollington's  mortgage  was  assigned  to  Lord  Middleton,  and 
increased  to  17,000/.  to  which  transaction  Saville  and  Mary  Finch 
were  parties ;  and  the  equity  of  redemption  was  reserved  to  them. 
In  1759  Elizabeth  Finch  entered  into  an  agreement  vnth 
*her  son  to  convey  to  him  the  family  house  at  Thrybeig,  [*535] 
and  all  the  rest  of  the  Yorkshire  estate,  of  which  she  was 
in  possession,  except  a  part  called  Bramley,  and  to  deUver  up  actual 
possession  to  him  upon  certain  terms,  with  an  express  stipulation, 
that,  when  he  should  be  in  possession  of  the  Kentish  estates  upon 
her  death,  he  should  pay  his  .sister  Mary  20,000/.  ''for  her  fortune 
and  portion."  There  was  in  the  same  year  a  subsequent  agreement, 
regulating  the  time  and  manner  of  his  taking  possession,  and  res- 
pecting the  receipt  of  rents  and  profits ;  which  agreement  contained 
an  exception  respecting  the  estates  at  Brimsworth  and  Rotherham, 
not  otherwise  material  than  as  it  was  made  use  of  to  show  an  intent 
to  pass  that  part  as  well  as  the  rest  of  the  estate  under  the  prior 
agreement.  In  1767  Elizabeth  Finch  died ;  and  by  her  will,  dated 
1764,  she  gave  all  her  freehold  lands,  tenements,  messuages,  tithes, 
and  all  her  personal  estate,  in  general  tenns  to  her  son,  charged  with 
a  legacy  of  20,000/.  to  her  daughter,  <<  for  her  portion,  fortune,  and 
advancement ; "  and  made  her  son  executor.  In  1769  Mary  Finch 
joined  with  her  brother  Saville  in  an  assignment  of  Lord  Middleton's 
mortgage  to  Mr.  Sitwell :  and  the  deeds  contained  a  recital,  that 
Saville  Finch,  as  only  son  and  heir  of  his  mother,  and  as  devisee 
under  her  wiU,  was  entitled  to  the  equity  of  redemption  of  all  the 
premises  mortgaged  to  Lord  Middleton,  subject  to  the  20,000/.  for 
Mary  Finch  under  the  will  of  her  mother.  In  1772,  when  an 
addition  was  made  to  the  mortgage,  Mary  Finch  was  made  a  party. 
In  1774,  the  20,000/.  bequeathed  to  her  by  her  mother,  was  paid ; 
and  she  executed  a  release  to  her  brother  in  respect  of  that  sum. 
In  1775  upon  another  addition  to  the  mortgage  she  was  not  a  party. 
Afterwards  falling  into  distress,  and  being  obliged  to  go  abroad,  she 
conveyed  all  her  property  real  and  personal  to  hqr  brother  for  the 
benefit  of  her  creditors :  but  he,  being  displeased  with  her,  would 
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not  act  except  in  making  an  inventory,  and  taking  some  care  that 
the  property  should  not  be  lost.  Saville  Finch  devised  all  his  lands 
generaUy  to  his  wife  Judith ;  and  gave  his  sister  an  annuity  of  2001. 
by  his  will,  and  another  of  3002.  by  his  codicil.  He  died  without 
issue  in  1788. 

The  bill  was  brought  by  Mary  Finch  against  the  widow  of  her 
brother  to  have  the  20,0002.  under  the  agreement  of  1759  paid  to 
her ;  and  to  have  the  estates,  which  were  the  subject  of  the  settle- 
ment of  1757,  conveyed  to  her  according  to  the  limitations,  and  to 
have  them  exonerated  by  his  assets.  These  were  the  only  points, 
that  were  contested :  but  the  bill  also  sought  to  have  the 
[*  536]  estate  at  Bramley,  which  was  the  part  *  excepted  in  the 
transaction  of  1759,  conveyed  to  the  Plaintiff,  and  to  im- 
peach the  purchase  of  an  annuity  from  the  Plaintiff  by  her  brother 
as  a  breach  of  trust,  and  as  obtcuned  by  fraud  and  for  inadequate 
consideration,  and  also  in  case  the  Plaintiff  should  succeed  in  her 
claim  to  the  estates  settled  in  1757,  that  the  Defendant  should  be 
compelled  to  elect  to  take  under  her  husband's  will  or  her  dower 
upon  those  estates :  but  of  these  claims  the  two  first  were  given  up 
by  the  Plaintiff  without  argument,  and  the  last  by  the  Defendant : 
as  SaviUe  Finch  under  the  settlement  of  1757  had  only  an  estate 
for  life ;  and  therefore  the  claim  of  his  widow  to  dower  upon  the 
estates  limited  by  it  could  not  be  supported. 

Upon  the  other  points  the  questions  were,  whether  the  Plaintiff 
was  entitled  to  an  additional  sum  of  20,000/.  under  the  agreement 
of  1759,  or  whether  it  was  not  satisfied  by  the  l^;acy  given  by  her 
mother :  secondly,  whether  she  could  then  claim  her  interest  under 
the  settlement  of  1757  ;  and  if  so,  whether  she  was  entitled  to  any 
exoneration,  and  to  what  extent. 

Attorney  General,  [Sir  A.  Macdanald],  Mr.  Richards^  and  Mr. 
Sutton,  for  the  Plaintiff.  As  to  the  clum  of  20,0002.  the  release  given 
appUes  only  to  the  l^acy  given  to  the  Plaintiff  by  her  mother. 
This  will  be  called  a  case  of  double  portions.  The  rule  as  to  that 
is  now  so  settled,  that  is  is  too  late  to  dispute  it :  but  the  single  case 
to  which  it  appUes,  is  that  of  parent  and  child.  It  is  laid  down  io 
Goodfettow  V.  Burchet,  2  Vem.  298,  Clarke  v.  Sewell,  3  Atk.  96 ; 
and  has  been  acted  upon  in  Warren  v.  Warren,  1  Bro.  C.  C.  305, 
and  Deveze  v.  Pontet,  Finch's  Pre.  Ch.  240,  n.  But  this  case  does 
not  resemble  those.  Hartop  v.  Whitmore,  1  P.  Will.  681,  was,  as 
appears  from  Mr.  Cox's  note,  very  particular  in  its  fiicts ;  and  a 
receipt  was  given  applying  distinctly  to  the  very  thing  given  by  the 
will.  In  Copley  v.  Copley,  1  P.  Will.  147,  the  will  was  very  par- 
ticular ;  in  terms  applying  to  the  very  provisions  made  by  the  grand- 
father and  father.  Jesson  v.  Jesson,  2  Vem.  255,  Warren  v.  Warren, 
EUUon  V.  Cookson,  2  Bro.  C.  C.  306  (1),  and  Deheze  v.  Mann,  2 
Bro.  C.  C.  165,  are  all  cases  of  that  kind,  where  a  parent 
was   bound  or  intended  to  make   a  provision  by  his  will   for  a 

(l)AnU,V0O. 
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child.  It  is  only  a  rule  of  evidence.  The  presumption  is,  that 
a  parent  does  not  intend  to  provide  for  one  more  than  another, 
and  that,  as  was  lately  observed  here  very  wisely  (1),  not  so 
much  with  a  view  to  the  benefit  of  the  eldest  son,  but  for 
the  family  at  large.  In  BeUasis  v.  Uthwatt,  1  Atk.  426,  it  is  said, 
that  all  must  depend  upon  circumstances;  and  there  being  only 
one  child,  a  double  portion  was  there  thought  fit.  In  Famham 
V.  PhiUps^  2  Atk.  215,  a  residue  given  among  children  was  not 
adeemed  by  portions  given  afterwards,  because  a  residue  is  an  un- 
certain thing.  The  rule  is  a  sharp  rule,  and  to  be  construed  stricdy, 
and  not  extended,  according  to  Lord  Thurlow  in  Debeze  v.  Mann^ 
and  Crrave  v.  Lard  SalUburyy  1  Bro.  C.  C.  425.  Elizabeth  Finch 
in  this  case  made  a  bargain  with  her  son,  that  he  should  pay  this 
sum  to  his  sister.  He  might  have  come  to  this  Court,  and  have  in- 
sisted upon  having  the  estate  on  paying  that  sum.  The  mother 
might  have  levied  a  fine  and  sufiered  a  recovery  of  the  entailed 
estates,  and  so  deprived  him  both  of  those  and  of  the  estates  in  fee- 
simple  without  this  agreement :  therefore  that  sum  was  the  purchase- 
money  for  those  estates.  Suppose  she  had  sold  the  estate  to  a 
stranger  in  consideration  of  20,0002.  and  had  afterwards  given  that 
sum  to  her  daughter ;  that  could  not  lessen  the  interest  afterwards 
given  by  her  will ;  and  the  accident,  that  the  son  is  the  purchaser, 
makes  no  difference.  This  sum  is  entirely  independent  of  the  will 
of  the  mother.  Suppose  she  had  made  no  will,  the  daughter  would 
not  have  had  any  right  to  call  upon  her  estate  to  make  up  that  sum ; 
for  it  was  a  sum  coming  aliunde,  due  to  herself,  and  appointed  by 
her  for  her  daughter.  As  to  her  right  to  the  Ufe  estate  under  the 
settlement,  she  executed  the  deed  of  1769  under  a  mistake.  That 
is  plain  from  the  recital,  which  is  false ;  and  the  reservation  of  the 
equity  of  redemption  to  the  brother  is  founded  on  that  fake  recital, 
and  therefore  cannot  bind  the  Plaintiff.  She  has  also  a  right  to 
have  those  estates  exonerated  ;  for  the  mother's  intention  was  that 
her  son  should  exonerate  the  Yorkshire  estate,  including  Brimsworth 
and  Rotherham.  Beyond  dispute  she  has  a  right  to  have  them 
cleared  of  all  incumbrances  except  her  proportion  of  the 
first  mortgage.  If  two  persons  *join  in  a  mortgage  of  [*538] 
joint  property,  and  the  money  is  received  by  one,  the  other 
is  only  to  be  considered  as  a  surety,  and  has  a  clear  equity  to  have 
that  estate  discharged  out  of  the  assets  of  the  principal,  who 
received  the  money. 

The  Solicitwr  General,  [Sir  John  Scott],  Mr.  Mansfield,  Mr. 
HBtford,  and  Mr.  Campbell,  for  the  Defendant  (2). 

Lord  Commissioner  Etre.  This  case  was  in  the  outset  so 
involved  and  obscured  by  the  parchment  and  transactions  of  a  cen- 
tury, that  even  the  very  dear  manner,  in  which  it  was  stated  byXhe 

(1)  AnU,  525. 

(2)  The  reporter  was  prevented  by  indispoeition  from  attending  the  arguments 
for  tne  Defendant  and  the  reply. 
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Attorney  General,  hardly  made  it  intelligible.  But  by  the  disciusimi 
it  has  undergone,  it  is  reduced  to  two  general  questions ;  and  those 
two  lie  in  a  narrow  compass.  The  first  question  is  upon  the  demand 
of  a  farther  sum  of  20,0007.  as  to  which  it  is  insisted  by  the  Plaintiff, 
that  she  is  not  only  entitled  to  that  sum  under  the  wiU  of  her  mother, 
which  she  has  received,  but  to  a  fEtrther  sum  of  20,0007.  under  the 
agreement  in  1759  between  her  mother  and  brother.  The  second 
question  is,  whether  she  is  entitled  now  to  insist  upon  her  claim  to 
Brimsworth  and  Rotherham,  part  of  the  Yorkshire  estates,  and  to 
the  other  estates  comprised  in  the  settlement  of  1757 :  if  so,  then 
there  will  be  a  subordinate  question,  whether  she  is  entitled  to  any 
and  what  exoneration  of  them  in  respect  of  the  mortgage,  with  which 
they  are  chaiged. 

As  to  the  first,  it  seems  to  me  to  require  very  little  more  for  the 
solution  of  that,  than  that  the  facts  of  the  case  should  be  understood. 
The  facts,  bearing  upon  this,  are  few.  I  shall  take  them  up  in  1759 : 
when  Elizabeth  Finch,  mother  of  the  Plaintiff,  who  two  yean  before 
had  settled  those  estates  upon  her  son  for  life,  with  remainder  to  Us 
issue  in  tail,  remainder  to  the  Plaintiff  for  life,  and  having  probably 
delivered  up  possession  to  her  son,  was  disposed  to  give  up  to  him 
the  rest  of  her  Yorkshire  estates ;  and  entered  into  an  agreement 
with  him  to  convey  all  the  rest  of  those  estates,  of  which  she  was 
*  possessed,  and  the  &mily  house  at  Thryberg,  and  to  deliver  up 
actual  possession  upon  certain  terms,  not  necessary  to  be  stated,  and 

upon  an  express  stipulation,  that,  when  he  should  be  m 
[*  539]     possession  of  the  *  Kentish  estate  upon  her  death,  (which 

imports,  that  it  was  understood,  that  he  was  then  to  come 
into  possesion  of  them  without  any  conveyance  from  her)  he  should 
pay  his  sister  20,000/.  There  was  a  reservation  by  ElizaJbeth  Finch 
of  part  of  the  Yorkshire  estate,  called  Bramley,  upon  which  nothing 
turns ;  nor  does  any  thing  turn  on  the  subsequent  agreement,  regu* 
lating  the  manner  and  time  of  his  taking  posseseion*  There  was  a 
conversation  at  the  bar  on  the  subject,  and  it  was  not  perfectly 
agreed,  whether  the  son  was  actuaUy  put  into  possession  under  these 
agreements  or  not.  The  language  imports  strongly,  that  he  was. 
I  do  not  know,  that  nluch  turns  upon  it ;  otherwise  it  must  have  been 
particularly  inquired  into.  Upon  the  agreements  I  must  take  it, 
that  he  might  have  been  put  into  possession :  but  there  is  no  reason 
to  suppose  any  actual  conveyance  of  them.  Matters  rested  in  this 
state  till  the  death  of  Elizabeth  Finch.  By  her  will  she  gave  all  her 
estate  in  general  words  to  her  son,  and  20,0007.  to  her  daughter, 
with  which  she  charged  all  the  estates  devised  to  the  son ;  that  has 
been  paid ;  and  the  Pluntiff  executed  a  release  of  that  sum  to  him, 
taking  no  notice  then  of  any  claim  she  might  have  to  another  such 
sum ;  and  perhaps  not  apprised  of  the  existence  of  the  agreement, 
upon  which  that  claim  rests.  It  does  not  appear,  when  the  Plaintiff 
was  informed  of  the  existence  of  it ;  without  which  the  argument 
upon  her  acquiescence  in  the  receipt  of  one  sum  <»ily  fails.  To 
consider  it  in  the  most  favorable  manner  for  the  Plaintiff  I  will  sup- 
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pose  her  daim  made  soon  after  the  death  of  her  mother.  A  weighty 
obaervatkm  was  made  by  Mr.  Mansfield  upon  the  effect  of  the 
agreement  of  1759 :  the  Plaintiff  was  neither  a  party  nor  privy  to  it : 
her  mother  might  at  any  time  have  released  it,  and  perhaps  have 
prevented  it  from  ever  taking  effect  by  suffering  a  recovery  of  the 
Kentish  estates,  and  otherwise  disposing  of  them.  If  she  could,  and 
had  disposed  of  them  in  another  channel,  the  condition  of  giving 
that  sum  to  her  daughter  would  not  have  been  perfcmned.  During 
the  life  of  her  mother  the  Plaintiff  certainly  had  no  means  of  claim- 
ing any  benefit  under  this  agreement,  nor  did  any  thing  vest  in  her. 
She  could  have  no  means  of  enforcing  payment,  tiU  the  condition 
was  perfoimed.  It  is  extremely  questionable,  how  far  the  daughter 
as  against  the  son,  a  party  to  the  agreement  and  executor  of  the 
other  party,  being  henelf  a  stranger,  could  even  in  equity  compel 
payment  to  her  even  after  the  death  of  the  mother ;  and  it  is  difii- 
cult  to  say,  firom  what  fund  it  would  have  been  to  be  raised.  If  he 
could  have  been  ccMnpeUed  in  equity,  it  would  have  been,  because  it 
was  intended  as  a  provision  for  the  daughter,  and  an  only 
jHTOvision ;  firom  which  it  *might  have  been  reasonable  to  [* 540] 
presume,  that  the  mother,  having  done  nothing  to  alter  or 
release  the  agreement,  had  in  &ct  given  her  daughter  that  sum. 
Possibly  that  would  have  raised  a  trust  in  equity  upon  the  estate 
and  possession  of  the  son.  But  there  being  an  express  devise  to  the 
dau^ter  of  20,0002.  for  and  in  name  of  a  portion,  fortune,  and 
advancement  (the  words  of  the  will),  that  seems  to  me  to  destroy 
every  pretence  and  aigument  in  equity  for  raising  any  sum  under 
the  agreement;  and  the  sum  and  the  object,  being  predsely  the 
same,  that  is,  by  way  of  fortune  and  advancement  to  the  daughter, 
afford  a  strong  ground  of  positive  intent,  that  the  daughter  should 
take  no  benefit  under  the  agreement.  It  was  observed  by  Lord 
C<xnmissioner  Wilson,  that  the  will,  though  it  contains  no  express 
reference  to  the  agreement,  yet  in  &ct,  giving  the  same  sum  for  the 
same  purpose,  was  to  be  considered  pro  ianto  as  an  execution  of  the 
agreement:  if  so,  these  sums  are  one  and  the  same  20,0002. ;  which 
goes  to  the  root  of  this  claim,  and  destroys  it. 

Upon  the  second  question,  under  the  settlement  of  1757,  though 
voluntary,  the  Plaintiff  is  prima  facie  entitled.  The  reservation  of 
the  equity  of  redemption  to  her  in  the  mortgage  deed  of  1758  recog- 
nizes this  right ;  for  there  could  be  no  other  ground  for  that.  Upon 
a  first  view  I  thought,  it  might  admit  a  question,  whether  the  Plain- 
tiff, having  accepted  the  20,0002.  under  the  will,  could  insist  upon 
a  life  estate  in  these  lands.  This  depends,  not  upon  the  question, 
whether  the  Plaintiff  bad  waived  her  claim  to  these  estates,  but 
whether  the  mother  took  upon  herself  to  make  a  disposition  of  the 
whole  estate  in  these  lands,  and  consequently  to  include  her  life 
estate ;  whether  she  meant  that  either  by  the  agreement  of  1759,  or 
the  will,  or  both,  considering  the  will  as  an  execution  of  the  agree- 
ment :  But  upon  farther  consideration  I  do  not  see  distinctly  such  a 
disposition  in  any  of  these  intruments.    Great  stress  was  laid  upon 

VOL.  I.  MM 
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the  exception  in  the  second  agreement  of  1759  as  evidence  of  ao 
intent  to  ^convey  those  lands  as  well  as  the  other  parts,  and  to  pot 
all  into  the  son's  possession :  but  I  doubt,  whether  it  is  not  too  mudi 
to  conclude  from  such  an  exception  so  much ;  for  an  exception  of 
this  nature  is  easily  accounted  for  in  the  particular  case  from  the 
actual  circumstances  of  the  fiunily,  and  by  attributing  it  to  caution, 

and  perhaps  anxiety,  to  prevent  an  agreement  about  the 
[*541]     rents  and  profits  of  an  estate,  to  be  *  delivered  op  to  the 

son,  from  being  extended  to  lands,  which  thou^  part  of 
the  estate,  were  not  comprised  in  the  agreement,  but  stood  upon  a 
different  title,  and  were  probably  in  his  possession  long  before  the 
agreement.  Therefore  I  incline  to  think  her  entitled  to  this  life 
estate.  But  another  difficulty  is  in  the  way  of  this,  suggested  by 
Mr.  Mitford,  which  appears  to  deserve  great  consideration.  Thu 
Plaintiff  takes  benefits  under  the  will  of  her  brother  as  well  as  her 
mother ;  an  annuity  of  200/.  under  his  will,  and  another  of  9002.  under 
a  codicU.  If  he  has  taken  upon  himself  to  make  a  dispodtion  of 
those  lands,  the  Plaintiff  must  elect  It  is  true,  he  has  not  devised 
them  by  name :  but  he  has  devised  all  his  lands,  and  he  was  in  pos- 
session of  these.  His  true  title  to  these,  as  it  appears  upon  the 
conveyance,  was  as  tenant  for  Ufe  under  the  settlement  of  1757 : 
but  there  is  strong  evidence,  that  both  he  and  his  sister  consid^ed 
him  as  having  a  fee  simple,  either  as  heir  or  devisee  of  his  mother. 
The  question  then  is,  whether  as  between  them  his  intent  to  devise 
these  estates,  together  with  what  he  was  entitled  to  in  fee  simple  as 
heir  or  devisee,  is  to  be  collected  from  the  circumstances  at  the  time. 
That  they  both  considered  him  so  entitled,  is  made  out.  by  this 
deduction ;  these  lands  were  included  in  a  mortgage  to  Lord  Mid- 
dleton,  in  which  the  Plaintiff  joined ;  in  an  assignment  to  Sitwell,  in 
which  she  also  joined,  there  is  a  recital,  that  the  mortgaged  estates 
were  devised  to  the  son,  or  taken  by  him  as  heir  at  law,  subject  to 
the  charges.  Now  when  the  brother  and  sister  concurred  in  declar- 
ing, that  these  lands  were  part  of  the  inheritance  of  the  brother,  and 
there  was  no  trace  of  a  recognition  of  the  settlement  of  1757,  under 
which  she  claims  the  life  estate,  which  settlement  was  originally 
voluntary,  and  had  been  broken  in  upon  by  the  mortgage  of  1758, 
and  the  sister's  interest  being  probably  supposed  by  both  to  be 
compensated,  and  well  compensated,.by  the  bequest  of  20,000/.,  this 
train  of  circumstances,  though  not  a  l^;al  or  equitable  bar  of  the 
Ufe  estate,  and  though  the  distressed  condition  of  the  Plaintiff  as 
opposed  to  the  afiluent  situation  of  Judith  Finch,  the  widow  of  her 
brother,  shows,  it  was  not  an  ungracious  claim,  yet  shows,  the 
brother  considered  the  estate  as  his,  and  consequently  meant  to  pass 
it  by  his  will ;  for  he  certainly  meant  to  dispose  of  every  thing,  and 
this,  if  made  out,  will  put  her  to  her  election  in  respect  of  her  claim 
by  his  will.     If  she  elects  to  take  under  the  will,  she  must  release 

the  other  claim ;  and  the  question  of  exoneration  will  not 
[*  542]     arise :  if  it  is  *  to  be  made,  our  opinion  is,  that  as  to  so 

much  of  the  mortgage  debt,  as  is  founded  upon  Lord 
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Pollington's  daim,  she  is  to  have  no  exoneration ;  but  that  she  is 
entitled  to  be  exonerated  from  the  subsequent  mortgages.  As  to 
the  rest  of  the  bill,  so  much  as  charges  fraud  in  the  purchase  of  that 
annuity  ought  to  be  dismissed  with  costs :  but  as  to  the  other  parts, 
considering  the  situation  of  the  fiunily  and  her  situation,  I  think,  it 
ought  to  be  dismissed  without  costs. 

Lord  Commissioner  Ashhurst.  Neither  question  involves  much 
difficulty.  As  to  the  first  I  am  clearly  of  opinion,  that  the  Plaintiff 
is  entitled  only  to  the  sum  of  20,0002.  which  she  has  received  under 
the  will.  In  questions  of  this  kind  I  do  not  think,  that  cases  are  of 
much  importance;  for  in  no  two  are  the  circumstances  precisely 
alike.  They  must  depend  upon  the  intention  to  be  collected  from 
the  circumstances  taken  together.  In  the  present  case  I  think,  there 
are  very  pregnant  circumstances  for  inferring  that  intent  of  Mrs. 
Elizabeth  Finch  to  give  her  daughter  only  20,000/.  By  the  agree- 
ment of  1759  she  agreed  to  give  to  her  son  all  her  Yorkshire  estate ; 
and  made  the  condition,  that  he  should  pay  his  sister  20,000/  when 
he  should  be  in  possession  of  the  Kentish  estates :  But  this  was 
never  carried  into  execution,  but  rested  in  agreement.  Instead 
therefore  of  doing  it  by  conveyance  she  did  it  by  will ;  by  which  she 
gave  him  all  her  Yorkshire  estate,  which  she  had  before  contracted 
to  do  by  conveyance.  The  will  was  only  the  completion  of  it ;  in 
which,  as  there  could  be  no  covenant,  she  supersedes  the  necessity  of 
that  by  insuring  the  payment  of  the  same  specific  sum  to  her  daugh- 
ter. It  is  given  to  her  upon  the  same  account :  only  the  agreement 
says,  it  is  for  her  fortune  and  portion ;  the  will,  for  her  portion,  for- 
tune, and  advancement.  They  differ  so  little,  that  the  intention 
must  be  supposed  the  same  in  both ;  so  it  was  only  doing  in  another 
mode  the  same  thing,  as  was  meant  by  the  agreement  of  1759.  The 
Plaintiff  has  given  judgment  herself  as  to  the  construction  of  the  will ; 
for  never,  till  this  bill  was  filed,  vras  that  claim  insisted  on. 

Upon  the  second  question  I  am  not  clear,  that  it  was  not  under- 
stood in  the  family,  that  this  sum  of  20,0002.  was  to  be  a  compensa- 
tion to  the  Plaintifffor  all  her  claims :  but  I  do  not  think  it 
so  clear,  as  that  we  can  decide  the  question  upon  *  that  [*  543] 
ground.  The  two  subjects  are  not  ejiisdem  generis ;  and 
a  life  estate  upon  failure  of  issue  of  her  brother  was  no  present  pro- 
vision. We  have  no  setded  principle  to  guide  us  in  saying,  her 
mother  meant  to  deprive  her  of  that  provision  in  that  event.  But 
there  is  another  ground.  She  must  elect  to  give  up  the  annuities 
under  her  brother's  will  and  codicil,  or  her  claim  to  these  Ufe  estates. 
The  recital  in  the  mortgage  of  1769,  to  which  she  was  a  party,  that 
her  brother  was  entitled  to  the  equity  of  redemption  of  the  whole, 
though  perhaps  not  absolutely  conclusive,  shows  the  idea  of  the  fami- 
ly ;  and  it  is  plain,  the  son  acted  upon  that  idea,  when  he  devised 
dl  his  real  estate  to  his  wife.  Therefore  the  Plaintiff  ought  to  elect ; 
and  the  rather,  because  by  the  deed  of  1769  she  confirmed  her  brother 
in  that  mistake,  if  it  was  a  mistake.    If  she  had  asserted  her  claim. 
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he  might  have  suffered  a  recovery  of  the  Kentish  estates,  and  hare 
given  his  wife  as  good  a  provision. 

Lord  CoMinssioNEB  Wilson.  The  first  qaestion  is,  whether  tins 
Plaintiff  in  the  year  1792  at  the  age  of  64  is  to  have  an  additional 
sum  of  20,0007.  as  a  fortune  or  advancement  in  life,  having  eighteen 
years  ago  received  the  same  sum  for  the  same  purpose.  It  is  clesr, 
her  mother,  from  whom  both  were  to  arise,  meant  her  only  to  have 
one.  It  was  objected,  that  the  first  was  a  charge  upon  the  YoiUure 
estate,  but  that  the  20,000/.  under  the  will  was  a  compensation  for 
the  fee-farm  rents  and  estates  in  Kent,  which  still  remained  to  be 
disposed  of,  the  other  being  given  to  the  son  by  the  agreement.  Bot 
that  was  not  understood  by  the  parties  to  be  so ;  for  in  the  mortgage 
this  20,000/.  was  recited  as  being  a  chaige  upon  the  Yorkshire  es- 
tate, and  as  being  charged  by  the  wiU,  and  not  the  agreonent ;  and 
it  is  doubtful,  whether  the  Plaintiff  knew  of  this  by  the  agreement ; 
so  it  must  be  admitted,  that  at  that  time  there  was  but  one  sum  of 
20,000/.  or  that  the  Plaintiff  did  know  of  that  agreement.  Of  coarse 
the  argument,  that  by  the  will  it  was  imposed  upon  the  Kentish  es- 
tates, is  not  maintainable.  The  argument,  that  the  testatrix  was 
giving  this  20,000/.  not  to  her  daughter  but  her  son,  for  that  if  she 
had  not  made  this  will  her  daughter  would  have  been  entided  to 
that  sum  under  the  agreement,  proves  too  much ;  for  that  is  the  con- 
sequence in  every  case  of  satis&ction.  But,  not  to  take  op  time, 
all  those  transactions  taken  together  were  considered  as 
[*  544]  giving  her  one  sum  as  and  for  a  portion.  The  *  mother 
agrees  to  give  her  son  all  that  estate ;  and  as  a  consideni- 
tion  for  doing  that  her  daughter  is  to  have  20,000/. :  but  not  having 
completed  it,  she  gives  him  the  l^al  estate  in  pursuance  of  her  agree- 
ment, and  takes  care,  that  the  dau^ter  shall  not  be  deprived  of  that 
sum,  which  she  was  to  have.  Th^re  is  no  pretence  therefore  for  this 
claim  of  the  two  sums. 

As  to  the  other  question,  that  rests  upon  the  voluntary  settlement 
of  1757.  Under  that,  without  doubt,  supposing  it  not  dnturbed,  the 
Plaintiff  would  be  entitied  to  an  estate  for  life  subject  to  the  preced- 
ing: estate  for  life  in  her  brother,  and  a  contingent  estate  tail  to  his 
children.  The  mortgage,  as  far  as  it  respects  the  16,372/.  did  not 
disturb  that ;  for  then  these  premises  were  subject  to  that  mortgage. 
But  what  was  made  in  addition  to  that  so  far  rescinded  that  settie- 
ment.  In  1758,  when  the  first  addition  was  made,  and  the  mortgage 
was  increased  to  17,000/.  there  was  no  reason  for  Saville  and  Mary 
to  join  but  the  settiement  of  1757.  Therefore  it  is  a  recognition  of 
the  settlement;  as  but  for  that  they  had  no  titie  to  those  estates. 
Then  if  the  settiement  was  carried  into  execution,  the  scm  was  in 
possession  of  those  two  estates,  part  of  the  Yorkshire  estate ;  and  the 
general  words  in  the  agre^ent  of  1759  <<all  the  estate  in  York- 
shire, of  which  Elizabeth  Finch  is  now  in  possession,"  were  to  avcnd 
a  particular  description,  and  to  leave  out  those  two  estates.  If  so, 
this  agreement  still  recognizes  that  settiement ;  whence  arises  an  ar- 
gument, that  at  that  time  the  Plaintiff  was  intended  to  have,  not 
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only  the  90,0002.  but  abo  her  chance  of  the  life  estates;  which  was 
then  but  small ;  as  her  brother  was  young,  and  might  have  children : 
but  that  settlement  was  considered  as  existing,  and  meant  to  con- 
tinue. A  doubt  was  raised  from  the  agreement  in  the  same  year,  in 
which  there  was  an  exception  of  Brimsworth  and  Rotherham; 
which  seems  to  be  under  the  idea,  that  they  were  part  of  the  subject 
of  the  former  agreement;  for  the  intention  of  the  latter  was  so  far 
to  carry  the  former  into  execution,  as  respected  possession  and 
receipt  of  the  rents  and  profits  of  the  estate;  the  effect  then 
being  to  execute  the  former  agreement,  what  was  excepted  would 
have  followed  the  fate  of  the  rest,  if  not  for  that  exception.  But 
the  answer  to  that  doubt  is,  that  the  person,  drawing  the  instrument, 
was  probably  told,  that  the  son  was  then  in  possession  of  that  part ; 
and  therefore  that  exception  might  have  crept  in  inaccu- 
rately ;  and  the  words  <<  of  *  which  Elizabeth  Finch  is  now  [*  545] 
in  possession,"  seem  nugatory  unless  there  was  some  part  - 
of  the  Yorkshire  estate,  of  which  she  was  not  in  possession.  If  so, 
there  is  nothing  prior  to  the  will  to  show,  they  considered  this  set- 
tlement as  at  an  end.  Her  will  is  in  the  largest  words ;  <'  all  my 
freehold  lands,  tenements,  messuages,  tithes,  and  all  my  personal 
estate."  There  is  nothing  particular,  showing  she  imagined  she  had 
a  power  over  the  life  estate  of  her  daughter ;  nor  till  her  death  in 
1767  was  an  act  done  showing  a  change  of  intention ;  therefore 
there  was  no  act  done,  which  was  not  consistent  with  the  settlement 
of  1757.  Then  came  the  mortgage  in  1769;  and  without  doubt 
the  recital  does  import,  that  the  whole  of  the  estate  subject  to  it 
then  belonged  to  Saville ;  and  that  it  was  subject  to  no  other  charge 
than  the  mortgage,  and  that  by  Elizabeth's  will.  To  that  the  Plam- 
tiff  was  a  party.  With  regard  to  that^  if  they  collected  from  the 
premises,  I  have  drawn,  that  the  settleqient  of  1757  was  at  an  end, 
they  inferred  that  from  premises,  that  do  not  warrant  it ;  for  no  cir- 
cumstance prior  to  the  transaction  of  1769  had  tended  to  annul 
that  settlement:  so,  if  from  those  preceding  transactions  they  con- 
cluded, that  the  whole  of  these  premises  belonged  to  Saville,  it  was 
a  mistake ;  and  it  is  the  peculiar  province  of  this  Court  to  rectify 
mistakes.  It  is  too  much  from  this  recital  to  presume  the  loss  of 
deeds  conveying  this  estate  and  destroying  the  settlement  I  should 
be  inclined  in  such  a  family  transaction,  where  the  same  person  v^as 
employed  (br  all  parties,  to  suppose  the  idea  was,  that  she  should 
take  only  the  sum  of  20,000/. ;  but  that  they  had  not  taken  the 
legal  steps  to  prevent  her  from  taking  the  other  interest  also.  After 
tnu  they  proceeded  upon  the  mistake,  if  it  was  one ;  and  she  did 
not  understand  herself  to  have  any  demand  upon  the  estate  subject 
to  the  mortgage  except  the  20,0007. ;  for  in  1772,  when  an  addition 
was  made  to  the  mortgage,  she  was  made  a  par^  in  respect  of  that 
sum;  in  1774  that  sum  was. paid;  and  in  1775  anoth^  addition 
being  made,  she  was  not  a  party ;  as  her  charge  was  paid.  I  am 
inclined  to  think  therefore,  that  that  recital  in  the  deed  of  1769  was 
upon  the  idea,  that  what  was  done  before  had  put  an  end  to  the 
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settlement  of  1757 ;  bat  do  not  think  it  sufficient  evidence,  thai  it 
was  in  &ct  put  an  end  to.  If  so,  that  estate  still  belongs  to  her. 
But  as  to  what  she  takes  under  the  will  of  her  brother,  it  was  under- 
stood by  all  the  family,  that  these  estates  were  his,  subject  only  ta 

the  mortgage ;  and  it  is  clear  from  Notjff  t.  MordawUy  2 
[•  546]     Vem.  581,  •  Streatfidd  v.  StreatfieU^Fon.  176,  and  other 

cases,  that  where  it  is  understood  by  all  parties,  that  an 
estate  belongs  to  B.  which  really  belongs  to  A.,  and  B.  deyises  all 
his  estate  to  C.  but  also  gives  something  to  A.,  it  is  a  case  <^  dec- 
tion.    Therefore  the  Plaintiff  in  this  case  must  elect  (1). 

The  bill  was  dismissed  with  costs,  as  to  that  part  imputing  fraud 
to  the  purchase  of  the  annuity  from  the  Plaintiff;  as  to  all  the  rest, 
except  her  daim  under  the  question  of  election,  without  costs. 

1.  This  case  is  also  reported  in  4  Brown,  38. 

2.  With  respect  to  the  doctrine  of  election,  as  enforced  against  parties  claiming 
benefits  under  testamentary  instruments,  see,  emfe,  note  3  to  Blake  ▼.  BwAury^ 
IV.  ld4,andnot)e0  2and3tofi!(rattonT.  ii^lV.285.  And  that  the  doctrine 
can  only  be  applied  where,  if  an  election  is  made  contrary  to  the  will,  the  iaft 
which  would  pass  by  the  will  can  be  laid  hold  of  to  compensate  for  what  ia  1 
away,  see  Brntow  v.  Wartky  2  Ves.  Jun.  350,  and  note  8  to  that  case,  poit 
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[1792,  July  la  . . .  a  C.  4  Bao.  C.  C.  71.] 

Issue  directed  to  try,  whether  there  was  donatio  morli$  comm;  as  it  did  not  ap- 
pear to  have  been  in  the  last  illness,  (a) 
Party  discharged,  as  well  as  charged,  by  liis  own  examination,  (6)  [p.  546L] 

Walteh,  a  Defendant,  being  examined  before  the  Master  in  or- 
der to  charge  him  with  the  receipt  of  four  India  bonds,  the  property 
of  the  testator,  swore  as  to  that,  that  he  had  received  them  from  the 

(1)  Antej  Bkkt  v.  Bunbwy^  514;  and  the  notes  in  pages  583, 7. 

(2J  Lord  Commissioner  Wilson  absent 

(oj  Donations  causa  mortis  are  explained  in  2  Kent,  Comm.  444-48,  and  1  Chit- 
br,  Gen.  Prac.  104,  5.  What  may  be  the  subject  thereof;  see  Wdh  r,  TVdber, 
3  Binn.  966;  Bomgmm  v.  SUhnger,  IS.Maine,  429;  CondatU  v.  fiUb^far,  1 
Paige,  318;  Brunuon  v.  Brunson,  1  Meig,  Tenn.  630;  Duffidd  v.  Ifidb,  1  Dow 
&  Clark,  1;  &  C.  1  Bliffh,  N.  S.497;  Bradley  v.  Httfif,5  Gill  &  Johns. 206 ;  P<ir- 
ish  V.  Stone,  14  Pick.  201.  A  delivery  of  the  thing  intended  to  be  given  is  es- 
sentiaL  Penninglon  v.  OitHngi,  2  Gill  &  Johns.  208 ;  GUmort  v.  f9%iionde$,  C 
W.  Dud.  Eq.  14;  Reddell  v.  Dobree^  10  Sim.  244.  Other  things  that  cowtitiite 
tiie  sufficiency  of  a  donatio  oamaa  morHs.  M*Conndl  v.  JITCbfineU,  1 1  Verm.  290 ; 
Gardner  v.  Gardner,  22  Wend.  526;  SkH^  v.  Whitehead,  1  Ired.  Eq.  130;  £i^ 
wards  v.  Jones,  7  SinL  325.  QiMere,  whether  it  is  avoided  by  the  fact  that  a  win 
or  codicil  is  subsequently  made  ?  Hanhrooke  v.  Simmons,  4  Ross.  25.  See  also 
poO,  note  (a)  to  TaU  v.  Wbert,  2  V.  Ill,  and  }  Stoiy,  Eq.  Jur.  606, 607,  (iQ  and  1 
W  illiams,  ikecnton,  544 — 554,  and  an  interesting  article,  28  London  Law.  Mag. 
95  — 12L 

(6)  As  to  the  examination  of  parties,  see  1  Hoff  CL  Pr.  529-07;  1  Baib.  Ch. 
Pn257-62.    Bradk^^.BootjSFsAse^eSS;  lAnganv.  Hendarmm,lBUDd,9S8; 
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testator  twelve  days  before  his  death  with  dhrections  to  keep  them 
in  case  of  his  death.  The  Master  refused  to  allow  him  these  bonds ; 
upon  which  he  excepted. 

Mr.  Lloyd  and  Mr.  Hall,  for  the  exceptions.  This  is  a  good  donatio 
mortis  causa;  SneUgrove  v.  BaHey,  3  Atk.  214 ;  HiUv.  Chapmany  2 
Bro.  C.  C.  612.  The  examination  of  the  party  is  good  evidence  in  his 
discharge.  Where  you  examine  a  party  to  charge  him,  and  there  is 
also  rbatter  of  discharge,  you  cannot  read  one  without  reading  both : 
Eirkpatrick  v.  Love,  Amb.  589  (l\  The  answer  of  a  Defendant  may 
may  be  read  against  him,  but  then  he  may  read  the  whole :  2  Com.  Dig. 
98,  Darston  v.  Lord  Oxford,  1  Eq.Ca.  Ab.  10,  as  to  books  and  writings. 

Mr.  Selvoyn  and  Mr.  Ainge,  for  the  report.  This  is  not  good  as 
donatio  mortis  coma ;  because  it  is  not  stated  in  the  ex- 
amination, that  it  was  in  the  last  illness,  which  *is  abso-  [*547] 
lutely  necessary.  Besides  on  all  the  suspicious  circum- 
stances of  the  case  the  Court  will  not  recciive  the  examination  of  the 
Defendant  as  evidence  to  entitle  himself  to  these  bonds.  He  never 
stated  his  claim  by  answer ;  nor  till  examined  upon  interrogatories. 
To  allow  this  would  be  to  allow  him  to  make  evidence  for  himself. 
If  he  takes  these  bonds,  there  will  not  be  enough  for  debts.  I  admit 
the  case  from  £q.  Ca.  Ab.  which  is  a  book  of  good  authority,  though 
that  point  is  not  mentioned  in  the  report  of  that  case,  Pre.  Ch.  188. 
But  Uiat  only  goes  to  the  case  of  books  and  writings ;  which- 1  admit, 
because  there  is  not  the  danger ;  and  the  parties  in  that  case  lived  at 
Barbadoes ;  and  many  of  them  were  dead.  The  case  in  Ambler  re- 
fers in  the  margin  to  Talbot  v.  Builedge  as  being  ad  idem ;  but  that 
case  is  directly  contrary.  It  was  on  17th  October,  1747 ;  and  it 
was  expressly  decided,  that  the  party's  own  evidence  could  not  be 
admitted ;  and  2  Vern.  194,  was  referred  to  there. 

Lord  Commissioner  Etre.  The  examination  is  evidence  in  dis- 
charge of  the  party,  who  is  charged  by  it.  The  modem  cases  have 
gone  far  for  that,  and  rightly. 

Upon  the  other  question,  the  Court  was  of  opinion,  that  the  objec- 
tion, that  it  was  not  stated  to  be  in  the  last  illness  was  fatal :  but  the 
Counsel  for  the  exceptions  saying,  he  apprehended,  that  according 
to  the  cases  it  was  not  necessary  that  should  appear,  and  that  it  did 
not  appear  in  HiU  v.  Chapman,  an  issue  was  directed  to  try,  whether 
this  was  donatio  mortis  causa  (2). 

1.  As  to  the  circmnstances  under  which,  and  the  extent  to  Vhich,  a  jxitj 
charging  himself  may  also  discharge  himself,  see  Boardnum  v.  Jadcson,  2  BalL  & 
B^a.  382,  and  the  authorities  there  cited.  See  also,  post,  the  note  to  Bidgeway  v. 
Darwin,  7  V.  404. 

Hodges  V.  MvOSdn,  1  Bland,  607 ;  Hidton  v.  Ssmgw,  1  Younge,  602;  Palma'  t. 
Van  Dorm,  2  Edw.  190 ;  Fulton  Bank  v.  Mew  York  and  ^mxm  Oaud  Co.  4 
Paige,  127;  Whipple  v.  Lansing,  3  Johns.  Ch.  612.  See  amU,  p.  416,  note  (cT)  to 
Wejfmotdh  v.  Boyer, 

(1)  If  in  the  same  sentence  and  as  one  transaction ;  otherwise  not  See  post, 
Ridgeway  v.  Darwin,  Hwmpson  v.  Lambe,  vol.  viL  404,587 ;  Bxtbmson  v.  Seotney, 
xix.582. 

(2)  Pre.  Ch.  269,  300;  1  P.  Will  404,  441;  3  P.  Wm.356i  2  Ve8.431;  2 
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debts,  and  is  dependent  on  sumvorahro.  Tate  t.  FBlbert,  2  Yes.  Jon.  120 ;  ^hms 
V.  SMy,  Piec.  in  Cha.  903;  MOer  v.  AfiZZer,  3  P.  Wms.  357.  It  is  not  a  Dresent 
absolute  gift,  vesting  immediately,  but  a  revocable  and  conditional  one,  of  wliicfa 
ti&o  enjoyment  »  postponed  till  after  the  dvei's  death.  W<dUr  v.  Hodgt,  3 
Swanst  98.  On  the  other  hand,  though  liable  to  be  defeasaaced,  it  nmst,  sobjeci 
to  such  revocation,  be  a  complete  gift  inter  moot,  and  therefore  requires  no  pro- 
bate. Wcardv.  Turner,  2  Yes.  Sen.  435;  Mdon  v.  Dawson,  SeL  Ca.  in  Cha.  14 
A  donatio  mortm  cauaa  differs  also  from  a  legacy  in  this  paiticniar, — the  sabject 
of  gift  must  in  the  former  case  be  delivered  oy  the  donor :  in  ti&e  latter  ewe,  \yj 
his  representative;  Walter  v.  Hodge,  ubi  mpro:  so  the  distinction  between  a 
nuncupative  will  and  a  donatio  mortie  causa  is,  that  the  bounty  given  in  the  first 
named  mode  is  to  be  received  from  the  executor ;  but  in  the  latter  case  may  be 
held  against  him,  and  requires  no  assent  on  his  part,  the  delivery  havinff'  been 
completed  by  the  donor  himself.  I>i(^EeIrf  v.  EEwet,  1  Sim.  dL  Stn.  244 ;  Ward^. 
Timier,  2  Yes.  Sen.  443.  The  greater  number  of  cases  upon  this  subject  have 
turned  upon  the  question  of  actufi  tradition  of  the  gift:  the  general  rule,  accord- 
ing to  which  defiveiy  is  necessaiy,  is  never  now  disputed ;  but  whether  such 
delivery  has,  or  has  not,  been  legally  completed,  or  whether  the  nature  of  the 
gift  constitutes  an  exception,  exempting  it  nom  the  operation  of  the  general  rale, 
still,  not  unfrequently  presents  debateable  ground.  Tate  v.  HUbert,  2  Yea.  Jun. 
120 ;  Laufson  v.  Lawson,  1  P.  Wms.  441.  Where  actual  tradition  is  impractica- 
ble, if  the  donor  proceed  as  ftr  as  the  nature  of  the  subject  admits  towards  a 
transfer  of  the  possession,  eflSact  may  be  given  to  his  intended  bounty:  thoa,  a 
ship  at  sea  has  been  determined  to  be  virtmdly  delivered  by  a  delivery  of  the  bill 
of  sale,  defeasible  on  the  donor's  recovery ;  and  delivery  of  the  key  of  a  ware- 
house, or  of  a  trunk,  has  b^en  held  a  sufficient  delivery  of  the  goods  in  such 
warehouse,  and  of  the  contents  of  the  trwak ;  for,  in  these  instances,  the  bill  of 
sale  and  the  keys  were  not  considered  as  ranbols,  but  as  the  means  of  obtaiiug 
possession  of  the  proper^.  Brown  v.  WuLiamB,  cited  2  Yes.  Sen,  434 ;  Joma  v. 
SeSbfu,  as  cited  in  3.  Yes.  Sen.  441.  A  mere  svmbolical  delivery,  however,  will 
not  DO  sufficient;  therefore  there  can  be  no  donaHo  mortis  causa  of  a  simple- 
contract  debt;  (Gardner  v.  Parker,  3  Mad.  185;)  thou^  there  may  of  a  bcaid; 
(SndHgrovt  V.  Biailey,  3  Atk.  214 ;)  for  notwithstanding  it  is  a  chose  enadUm,  wane 
property  is  conveyed  by  the  delivery.  JFard  v.  Twner,  2  Yes.  Sen.  442.  But 
the  case  of  a  bond  is  an  exception,  not  a  rule ;  and  where  a  bond  is  only  a  col- 
lateral securitv  for  a  mortgage  debt,  the  delivery  of  the  bond  will  not  be  a  com- 
plete gift  of  me  mortgage.  Ih^ldd  v.  Ekoes,  1  Sim.  &  Stu.  244.  A  chemie  on 
a  banker,  {Tate  v.  Imbert,  4  Brown,  291,)  or  a  promisBory  note,  (JIfiZfer  v.  AfliBer, 
3  P.  Wms.  357,)  seems  not  capable  of  disposition  by  wa^  of  donmo  mortis  causa: 
and  where  there  has  been  a  complete  delivery  of  the  gift,  yet,  if  the  posseBsioQ 
be  not  continued  in  the  donee,  but  the  donor  resume  it,  the  gift  is  at  an  end. 
Bunn  V.  Markham,  7  Taunt  232;  S.  C.  2  Manh. 539.  See  1  Hovenden  on 
Frauds,  422 — 424,  whence  this  last  note  is  extracted. 

Bla.  Com.  514.  In  TaU  v.  HSbert,  vost,  vol.  ii.  Ill,  and  4  Bro.  C.  C.  286»  Laid 
Lou^borough,  C.  gives  the  true  dennition  of  donatio  mortis  causa,  and  conecti 
the  inaccuracy  of  Swinburne's  definition.  Hursi  v.  Beooft,  5  Madd.  351.  In 
Crordner  v.  Parka;  3  Madd.  184,  the  condition  for  restoration  in  case  of  recovery, 
not  being  expressed,  was  inferred.  See  more  upon  this  subject,  Walter  v.  Hodge, 
2  Swanst  92,  and  the  notes. 
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GRIEVES  V.  CASE.  (1) 
[1792,  July  19. . .  •  S.  C.  4  Bro.  C.  C.  67;  2  Cox,  301.] 

Bequest  of  money  to  be  laid  out  in  land  for  establishment  of  minister  of  a  chapel 
void  under  the  9  Gea  XL  c.  d6,  and  not  supported  by  supposing  a  discretion 
in  the  trustees  not  to  lay  it  out  in  land,  the  directions  being  imperative. 

Where  the  eeneral  object  of  the  devise  is  void,  to  support  upon  an  intention  of 
personal  benefit  the  interest  of  a  devisee,  it  must  be  totally  separate  from  that 
object 

Tbstatrix,  having  endowed  the  chapel  of  Fakenham,  directed 
by  her  will,  that  600/.  should  be  laid  out  in  freehold  lands,  or  copy- 
hold with  fine  certain,  as  soOn  as  could  be  after  her  decease ;  and 
until  an  eligible  purchase  could  be  made,  that  the  said  600/.  should 
be  placed  out  at  interest  by  her  friend  Charles  Case,  his  executors, 
&c. ;  whom  she  appointed  trustees  for  the  purpose  of  receiving  and 
placing  out  the  same  for  the  most  interest  be  could  safely  get,  until 
a  purchase  could  be  made,  and  for  making  such  purchase ;  and 
upon  trust  and  confidence,  as  «oon  as  Case,  his  e3:ecutors,  &c.  could 
meet  with  such  freehold  or  copyhold  lands,  suitable  for  the  purpose, 
to  cause  them  to  be  conveyed  to  himself  or  themselves  and  the 
other  trustees  for  Fakenham  chapel  and  their  heirs ;  and  the  said 
600/.  she  gave  upon  trust,  that  the  interest  and  produce  thereof, 
until  a  purchase  could  be  effected,  and  afterwards  the  rents  a^d 
profits  of  the  purchased  premises,  should  be  applied  to  pay  several 
small  annuities  for  life.  All  the  residue  of  the  said  interest  or  rents, 
and  also  the  parts  given  to  the  annuitants,  as  they  respectively  depart 
this  life,  she  gave  and  directed  to  be  paid  Jn  equal  moieties,  the  one 
to  her  friend  Thomas  Mendham,  of  Briston,  Teacher  of  the  Gospel, 
for  his  natural  life ;  the  other  to  her  friend  Samuel  Easthaugh,  of 
Fakenham,  Teacher  of  the  Gospel,  for  his  natural  life ;  and  after  the 
decease  of  Mendham  one  eqiml  third  part  of  the  said  interest  or 
rents  to  be  paid  to  the  preacher  or  teacher  for  the  time  being,  who 
shall  steadily  officiate  in  the  chapel  of  Briston,  belonging  to  Mend- 
ham, where  he  now  usually  officiates  ;  the  other  two-third  parts  to 
Easthaugh  for  his  life  ;  he  and  the  said  preacher  exchanging  upon 
Lord's  day  alternately,  the  one  at  Fakenham,  the  other  at  Briston  : 
provided  that  Mendham  and  Easthaugh  da  not  voluntarily  withdraw 
from  and  refuse  ofiiciating,  when  able,  at  the  said  Fakenham  chapel 
as  usual ;  if  they  ^o,  during  such  recess  the  share  of  him  or  them 
refusing  to  cease,  and  go  to  the  preachers  appointed  in  his  or  her 
room ;  and  after  the  decease  of  Mendham  and  Easthaugh,  and  the 
survivor  of  them,  the  interest  or  rents  to  be  paid  for  ever  to  the 
preachers  for  the  time  being,  who  shall  be  chosen  by  the  trustees  of 
Fakenham  and  the  trustees  or  major  part  of  the  communicants  of 
Mendham's  chapel  at  Briston  ;  two  thirds  to  the  preacher  at  Faken- 
ham, and  one  third  to  the  preacher  at  Briston.     She  farther  desired, 

(1)  Lord  CommissioDer  Wilson  abseiiL 
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that  Easthaug^  should  not  continae  a  stated  preadier  in  her  said 
chapel,  nor  enjoy  the  benefit  mtended  him  by  her  will  any  longer 
than  he  continues  to  preach  the  gospel. 

The  bill  was  filed  by  co-heiresses  of  the  testatrix ;  and  a  decree, 
which  had  been  made  by  Lord  Thurlow,  contained  a  dedaratton, 
that  this  devise  was  not  to  be  considered  as  void,  so  fiur  as  it  respect- 
ed the  immediate  annuitants  (1).  Upon  fiirther  directions  two  qiKs- 
tions  were  made  ;  first,  whether  in  order  to  support  this  charity  H 
was  not  possible  to  consider  the  trustees  as  not  bound  to  lay  out  the 
fund  in  land :  secondly,  if  not,  whether  the  interest  <tf 
[*  549]  Mendham  and  Easthaugh  could  be  maintained,  *as  being 
separate  from  the  charitable  trust,  and  intended  as  a  per- 
sonal bounty  and  &vor  to  them. 

Attorney  General  [Sir  A,  Macdonald]^  for  the  charity,  cited  ffrm- 
mett  v.  Chimmetty  Amb.  210,  as  an  authority,  that  the  charity  might 
be  supported  by  considering  the  trustees  as  not  obliged  to  lay  out 
the  fund  in  land. 

Mr.  Mitfordy  and  Mr.  Steek,  for  Mendham  and  Easthaugh.  There 
are  no  such  words  in  the  statute  43  Eliz.  as  ^'  maintenance  for  a  min- 
ister." In  1  Eq.  Ca.  Ab.  95,  it  is  expressly  said,  that  is  not  within 
the  words  of  the  statute,  but  that  it  has  been  said  to  be  within  the 
equity  of  it  The  only  ground,  upon  which  this  can  be  taken  to  be 
a  charitable  use  within  the  statute,  is,  that  it  is  a  provision  for  the 
benefit  of  those,  to  whom  the  religion  is  to  be  administered,  not  for 
the  particular  clergymen ;  for  giving  a  charity  for  finding  a  clergy- 
man cannot  be  deemed  a  charitable  use  with  regard  to  the  person, 
any  more  than  a  gift  to  any  other  person  can  be  charitable  for  the 
benefit  of  the  person,  to  whom  it  is  applied.  Thus  a  gift  to  provide 
a  surgeon  for  an  hospital  is  not  charitable  with  regard  to  the  surgeon, 
but  with  regard  to  the  persons  taken  into  the  ho^ital  to  be  £tken 
care  of.  This  is  a  personal  fav<Nr  to  these  persons  accompanied  with, 
a  certain  condition  with  respect  to  one  of  them,  which  may  be  con- 
strued to  tend  to  a  charitable  use.  She  expressly  calls  them  her 
friends.  The  proviso,  that  they  shall  not  voluntarily  withdraw,  &c. 
shows,  she^  had  a  view  to  their  personal  benefit  independent  of  their 
situation  as  preachers  at  these  two  chapels ;  for  if  they  were  disabled 
by  illness,  or  removed  on  account  of  the  displeasure  of  those,  who 
had  power  to  remove  them,  it  would  then  be  merely  a  personal  gift 
to  them  ;  for  they  would  be  in  receipt  of  the  fund  without  having 
any  thing  to  do  with  the  charitable  use.  It  is  a  condition  subsequent ; 
and  the  gift  is  absolute.  In  the  case  of  Sir  Coventry  Carey's  gift  to 
Mr.  Poole  Carey  the  devise  was  good,  and  the  condition  bad.  Here 
it  is  a  personal  benefit,  as  in  Doe  v.  Aidridgey  4  Term  Rep.  B.  R. 
264,  and  Barrington  v. ,  before  Lord  Bathurst  The  condi- 
tion, though  not  within  the  words  of  the  statute,  yet  is  void  as  within 
the  equity  of  it :  but  it  is  only  a  devise  to  these  persons  clogged 
with  a  condition,  which  is  void. 

(1)  3  Cox,  301.    The  case,  as  it  came  before  Lord  Thoilow,  is  there  stated. 


1792.]  0&I£TK8  9.  CAB£«  550 

Solicitor  Oeneral  [Sir  John  Scott],  cofUra.  Doe  v.  Aldridge 
was  in  the  absence  of  two  of  the  Ju(4r^ ;  and  from  the  manner, 
in  which  it  was  treated,  is  a  case  of  but  very  little  authority. 
Besides  the  preaching  there  was  expressly  not  to  commence  till 
after  the  death  of  Aldridge.  The  phrase  used  there  as  to  him  is, 
that  the  testator  expects,  he  will  promote  the  work  of  God ;  and 
words  of  expectation,  confidence,  hope,  &c  will  not  be  sufficient  to 
raise  a  trust,  unless  where  the  object  is  certain.  This  case  is  not  like 
that  This  is  not  a  gift  to  these  persons  upon  a  condition,  that  after 
their  death  there  shall  be  a  perpetual  charitable  establishment :  but 
the  efiect  is  a  devise  of  rents  and  profits  of  real  estate  for  the  pur- 
pose of  creating  and  perpetuating  a  charitable  establishment ;  towards 
the  creation  and  perpetuation  of  which  a  provision  was  made  for 
these  persons,  not  absolutely,  but  in  consideration  of  their  doing  that 
very  duty,  which  those,  who  should  succeed  them,  were  to  do,  and 
in  the  same  character.  They  admit  the  intention  to  make  a  perpet- 
ual charitable  establishment,  which  is  void  after  their  death;  but 
say,  that  while  that  charitable  establishment  continues  in  their  lives, 
they  take  distinctly  from  it  for  their  own  personal  benefit ;  that  is 
much  too  nice  a  diisitinction. 

It  was  said  at  the  bar,  that  when  this  cause  was  heard  before  the 
Lord  Chancell(»r,  he  was  of  opinion,  that  Mendham  and  Easthaugh 
were  to  be  considered  as  entitled  to  life  estates,  though  the  trust 
should  not  be  maintainable.  This  was  not  denied  with  confidence 
by  the  Solicitor  General ;  but  rather  avoided  by  saying,  the  whole 
of  the  will  was  not  then  stated. 

Lord  CoMMissioNEB  Etre*  The  question,  made  by  the  Attorney 
General,  must  be  first  noticed;  whether  this  can  be  a  good  disposi- 
tion to  a  charitable  use  in  re9pect  of  its  being  possible  to  lay  out  the 
fund  otherwise .  than  in  land.  For  that  a  case  from  Ambler  was 
cited.  The  whole  of  that  case  rests  upon  a  critical  comparison  of 
words.  The  words  in  that  case  were  ''  such  purchase  as  is  to  the 
satisfaction  of  the  trustees."  If  the  question  could  be  rested  upon 
the  similarity  or  synonymy  of  the  two  cases,  it  would  be  a  fiiir  argu- 
ment. But  I  think,  without  saying,  whether  I  approve  of  that  case 
or  not,  that  this  is  substantially  distinguishable ;  and  upon 
the  ground  stated  by  Lord  Hardwicke  there ;  for  he  *  says,  [^551] 
if  it  had  been  a  disposition  of  money  to  be  laid  out  in  land, 
he  should  have  been  obliged  to  have  said,  it  was  within  the  statute. 
Now  this  is  that  very  case.  Therefore  the  case  cited  will  not  apply ; 
and  it  stands  i(pon  so  much  nicety,  that  it  is  not  proper  to  extend  it 
to  cases,  in  which  every  part  of  the  circumstances  of  that  case  does 
not  occur.    This  devise  therefore  is  void  within  the  statute. 

The  next  consideration  is,  whether  these  two  persons  are  to  be 
considered  as  having  an  interest  detached  from  the  trust,  so  as  to  be 
separated  frcHn  the  trust,  though  that  should  be  condemned.  It  is 
said  to  have  been  the  opinion  of  the  late  Lord  Chancellor,  that  they 
were  tb  be  considered  as  entitled  to  a  life  estate,  notwithstanding  the 
trust  was  not  maintainable.    That  opinion  is  the  only  circumstance, 
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that  raises  a  doubt  in  my  nundas  to  the  tme  ooastractiQn  of  the 
will.  The  case  from  the  Tenn  Reports  does  not  ^lon  coosidefatioB 
bear  upon  this  at  alL  Bat  that  opinioo  bagieat  antbority,  and  de- 
serves much  consideiation.  Whether  aoooidiiig  to  the  obaenralxNi 
of  the  Solicitor  G^aenl  every  part  of  the  wiD  idl  ntudat  the  eye  of 
Lord  Thurlow,  it  is  impossiUe  fiir  me  to  say.  But  the  onlbitaiiale 
drcumstance  is,  that  this  c^imoa  does  not  bind  me ;  as  the  decree 
has  not  gone  &r  enoog^  to  inchide  that  qoestioa ;  for  though  the 
language  of  it  is,  that  that  devise  was  not  to  be  considered  as  roid, 
so  fkr  as  respects  the  immediate  annnilants,  I  cannot  comprehend 
these  two  persons  under  that  description.  The  testatrix  has  d^er- 
mined,  whom  she  meant  by  those  words ;  for  she  comprehends  ex- 
pressly the  persons,  to  whom  the  small  aimaities  are  given,  as  her 
annuitants ;  and  there  is  nothing  in  the  decree  to  authorise  me  to 
suppose,  the  Lord  ChanceQor  meant  to  comprehend  mae  under 
those  words,  than  she  did.  Berides  in  profMriety  of  langnge  these 
two  persons  were  not  annuitants.  The  others,  who  had  sonU  sums 
given  out  of  the  whole,  were  strictly  so ;  but  not  these  two,  who 
take  the  whole  residue,  or  the  rents  and  prints  if  the  fond  is  laid 
out  in  land.  Therefore  under  this  decree  it  is  void  as  against  them 
in  that  character.  Then  can  they  be  so  separated  from  the  general 
trust,  that  this  Court  is  bound  to  condenm,  as  that  their  interest  can 
be  maintained,  though  the  interests  of  those,  who  come  afi^  them, 
cannot.  It  iq>pearB  to  me,  that  the  object  of  the  testatrix  was  to 
make  a  diq>orition  toa  charitable  use :  and  though  some  arguments 
at  the  bar  tended  to  show  the  establishment  <^  a  minist^  not  to  be 

a  provision  fnr  a  charitable  use,  yet  that  argument  upon 
[*&52]      the  whole  *&11b  to  the  ground ;  as  it  is  admitted,  that  in 

respect  of  the  benefit,  which  the  flock  are  to  derive  from 
the  exhortations  of  the  pastor,  it  is  a  charitable  use.  Here  the  gen- 
eral object  was  to  make  an  establishment  f<Nr  the  two  chapcdbat 
Briston  and  Fakenham.  The  latter  was  her  ovm,  which  she  had 
founded ;  and  which  was  apparently  her  first  object  Mendham, 
it  appears  from  the  vrill,  was  the  stated  preacher  at  Briston ;  and 
Easthaogh  was  one  of  the  stated  preachers  at  Fakenham ;  but  both, 
as  appears  by  the  will,  were  alternate  preachers  at  Fakenham.  Hav- 
ing a  general  object  to  provide  for  both  chapels,  and  having  appar 
rently  a  great  confidence  in  Mendham,  and  a  reliance,  that  his  cluipd 
would  be  taken  care  of  without  a  special  provision  in  his  life,  wd 
having  a  view,  that  in  all  events  Fakenham  should  be  prorided  for, 
as  it  had  been,  by  the  alternate  preaching  of  both,  she  begins  with 
giving  them  an  estate  for  life  in  these  premises,  with  a  condition  an- 
nexed that  they  do  not  voluntarily  withdraw,  or  refuse  to  do  the 
duty  they  were  accustcxned  to  do  at  Fakenham.  After  the  death  of 
Mendham,  when  another  preacher,  whom  she  did  not  know,  vras  to 
be  appointed  to  Briston,  she  then  comes  to  her  more  general  idea  of 
an  establishment  for  both  chiqiels.  When  Mendham  drops,  she  ar- 
ranges it  in  this  way ;  that  Easthaugh  shall  then  take  two  thirds, 
and  the  preacher  at  Bristcm  one  third ;  but  she  expressly  here  makes 
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that  provision  port  of  the  trust  and  general  object  of  the  charitable 
disposition ;  for  she  has  annexed  to  that,  that  tfiey  are  to  preach  al- 
ternately at  Fakenham.  I  lay  no  stress  upon  that  proviso,  that  if 
Easthaugh  apostatizes,  he  is  to  have  no  part  of  her  bounty,  but  to 
observe  that  it  shows  the  consideration  of  her  bounty  to  these  two 
persons ;  and  that  consideration  affords  the  true  construction.  It 
was  argued  with  great  force,  that  there  was  a  personal  bounty  in- 
tended to  them.  I  agree,  there  was ;  but  it  is  equally  apparent,  that 
it  flowed  from  a  confidence  in  them  in  the  character  of  ministers  of 
these  chapels,  and  not  in  any  other  way. 

Then  it  comes  to  the  question,  whether  if  a  plain  trust  and  dispo- 
sition to  a  charitable  use  are  manifested  by  the  will,  and  intended 
throughout,  but  that  disposition  is  also  manifested  with  a  certain  de- 
gree of  personal  bounty  and  fieivor  to  particular  objects,  that  will  take 
the  case  out  of  the  statute :  but  I  am  of  opinion,  that  if  the  personal 
bounty  cannot  be  totally  separated  from  the  general  object,  in  respect 
of  which  they  are  to  have  that  preference,  it  is  not  sufli- 
cient;  and  it  is  proved  clearly  by  the  *  admission  of  Mr.  [*553] 
Mitford,  that  if  there  is  a  general  disposition  to  a  charita- 
ble use,  and  the  testator  appoints  the  first  preacher  to  exercise  that 
function,  that  would  be  a  case  within  the  statute.  That  establishes 
the  principle,  that  mere  personal  fieivor,  and  confidence,  and  benefit 
too,  manifested  essentially  by  the  preference  made  of  one  to  the 
other,  as  the  first  object  of  l»er  bounty,  will  not  separate  that  favor 
from  the  trust  It  was  manifestiy  her  intention  to  make  a  general 
provision  for  the  two  chapels ;  to  suspend  that  as  to  one  till  the 
death  of  Mendham,  and  to  continue  it  as  to  the  other  frcxn  the  mo- 
ment of  her  death  and  during  his  whole  life ;  and  consequentiy  there 
is  a  charitable  use  subsisting  from  the  moment  of  her  death  as  to 
Fakenham  chapel ;  and  these  persons  have  this  bounty  only  in  respect 
of  that  charitable  disposition.  Consequentiy  their  estate  cannot  be 
separated  from  the  trust ;  and  if  that  fiuls,  this,  which  is  a  part  of  it, 
must  fail  also.  Then  as  to  Doe  v.  Aldridge :  the  comments,  which 
have  been  made,  save  me  the  trouble  of  saying  much  upon  it.  But 
we  need  not  quarrel  with  that  case ;  for  though  we  may  collect  cir- 
cumstances enough  to  see,  what  the  testator  in  all  probability  did 
mean,  yet  it  is  an  answer,  that,  where  he  says,  he  expects  the  devisee 
will  promote  the  service  of  God,  in  those  genemi  words,  the  trust, 
which  would  be  raised  by  the  word  ^'  expect ^^  would  fail ;  as  there 
is  not  sufiicient  to  connect  it  with  the  other  trust.  If  therefore  there 
is  a  fidr  objection  to  connecting  with  the  life  estate  the  subsequent 
trust,  that  estate  is  not  a  disposition  to  a  charitable  use.  Therefore 
that  case  does  not  apply  to  this ;  for  there  is  no  benefit  here  intended 
to  these  persons  distinct  from  this,  that  they  had  officiated  at  these 
chapels,  and  were  intended  to  do  so.  Therefore  the  whole  of  this 
disposition  after  the  annuities  will  fall  under  the  general  objection  of 
a  disposition  of  money  to  be  laid  out  in  land  for  a  charitable  use. 

Lord  Commissioner  Ashhurst.     UpcNi  the  first  question  I  am 
clearly  of  opinion,  that  the  bequest  is  void  in  its  nature.    Those,  who 


S53  OBIKTZ8  «•  CA8C.  [1792. 

have  argaed  in  Celtot  of  it,  have  relied  upon  that  case  in  Ambler,  in 
which  Lord  Hardwicke  did  not  think  the  deviae  absolutely  void :  but 
that  was  entirely  founded  upcm  the  wording  of  it.  It  was  not  a  gift 
of  numey  absdutely  to  be  laid  out  in  land ;  and  though  Lord  Hard* 
wicke  did  consider  the  case  with  a  view  to  its  being  in  the 
[*  554]  power  of  the  trustees  to  by  it  out  so,  if  they  *  thou^t 
,  proper,  yet  as  it  was  not  obligatory  upon  them,  he  thoi^t, 
they  would  not  in  their  discretion  do  an  act,  which  would  be  nuga- 
tory ;  but  would  suffer  it  to  remain  in  the  fimds,  by  which  means  it 
would  not  be  within  the  act.  As  he  jvent  in  that  case  on  a  critidsm 
upon  the  words,  we  cannot  do  it  in  this  case ;  for  the  direction  is 
imperative  on  them  to  lay  it  out  in  land. 

The  next  question  is,  whether  there  is  any  diing  to  distinguish  the 
case  of  these  two  persons.  I  think,  there  is  not  It  is  true,  the  tes- 
tatrix does  appear  to  have  had  a  particular  ]»edilection  for  them  from 
her  long  knowledge  of  them.  But  what  was  her  general  intent  ?  It 
was  to  appoint  a  perpetual  chaplain  in  these  two  chapels ;  and  this 
appointment  of  these  two  was  only  the  inchoation  of  that  charity. 
It  is  true,  during  their  Uves  she  makes  a  particular  quaUfication  as 
to  the  application  of  the  fund  respecting  those  two,  which  is  not 
meant  to  extend  to  future  preachers.  They  are  to  take  in  moieties 
this  benefaction :  but  her  intention  was  as  much  to  tie  them  down 
to  the  exercise  of  their  function  in  these  chapels  as  those  to  come 
after.  That  is  plain  from  the  will :  which  makes  it  as  much  a  charita- 
ble bequest  with  regard  to  them  as  to  the  others.  As  to  the  case  in 
the  Term  Reports,  we  may  give  it  its  due  merit ;  though  perhaps  it 
was  not  looked  into  as  much,  as  it  might  have  been.  The  founda- 
tion of  that  idea  was,  that  it  was  nothing  more  than  a  bequest  bene- 
ficial to  the  party  without  annexing  to  it  a  stipulation  of  preaching 
in  the  chapel ;  which  made  it  a  charitable  bequest  as  to  the  future 
preachers.  Here  that  stipulation  is  expressly  annexed  to  these  two 
interests ;  which  distinguishes  this  case  from  that.  Therefore  I  ccm- 
cur  with  Lord  Commissioner  Eyre  (1). 

1.  Bt  the  Statute  of  Mortmain  (9  Geo.  IL  c.  S6,)  it  is  enacted,  that  neither 
lands,  nor  any  interest  in  or  incumbrance  upon  lands,  nor  money  to  be  laid  out  in 
the  purchase  of  lands,  shall  be  given  for  any  charitable  purpose,  unless  such  gift 
be  made  b^  deed  twelve  months  at  least  before  the  death  of  the  donor,  and  en- 
rolled withm  six  months  after  the  execution  thereof;  or,  if  the  gift  be  of  stock  in 
the  public  funds  to  be  so  laid  out,  unless  such  stock  be  transferred  six  months,  at 
least,  before  the  death  of  the  donor ;  and  unless  Uie  gift  be  made  to  take  effect, 
in  possession,  for  the  charitable  use  intended,  immediately  from  the  making 
thereof,  without  any  power  of  revocation  or  reservation  whatsoever,  for  the  benefit 
of  the  donor,  or  any  person  claiming  under  him.  But  a  bequest  of  money  to  be 
employed  in  building  upon,  or  otherwise  improving,  land  wrtaAf  m  inoHmotn,  is 
not  considered  a  violation  of  the  statute.  Mcmey  General  v.  PanonSy  8  Vea. 
191 ;  Momey  General  v.  Mmby,  1  Meriv.  345;  Corbvn  v.  Drench,  4  Ves.  42a 
And  where  a  testator  has  pointed  out  such  a  xnode  of  applying  his  bequest,  in 

(IJ  Post,  Mamof  General  v.  fFkUditaxh,  iiL  141;  j^Oomey  General  v.  Siqm^ 
X.  22,534,8;  Curriey.Pue,  xvii.  4G2;  Momey  General  v.  Hmxmany  2Jac& 
Walk.  270 ;  Henshaw  v.  Minson,  John$an  v.  iSbami,  3  Madd,  306,  457;  ffaiU 
V.  WM,  6  Madd.  71. 
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favor  of  a  charity,  as  the  policy  of  the  law  will  not  admit,  still,  if  he  has  left  it 
entirely  optional  to  his  executors  or  trustees  either  to  adopt  ^t  mode,  or  select 
some  other  not  liable  to  the  same  objections,  the  bequest  may  legidly  be  carried 
into  ef^t  Orimmd  v.  Chrimmd,  Ambl.  213;  &  C.  1  Dick.  251;  KiMank  v. 
Hudmm,  7  Price,  217 ;  Curtis  v.  IktUtm^  14  Ves.  539.  But  wheie  the  testator  has 
used  words  of  request,  or  recommendation,  as  in  the  principal  case,  those  words 
are  mandatoiy,  and  the  legacy  must  fail.  See,  ante,  note  4  to  M[>ggndge  v. 
ThatkueU,  1  V.  464,  and  note  2  to  Pigoi  v.  BulMi,  1  V.  479. 

2.  It  has  been  justly  termed  an  absurd  distinction,  to  say  that  a  testator  shall 
not  give  land  to  a  charity,  yet  that  he  may  give  money  conditionally,  in  consid- 
eration of  anothei's  giving  land  for  a  charily.  Mmmey  General  v.  Daviee,  9  Ves. 
543.  And  it  is  now  perfectly  well  settled,  notwithstanding  some  earlier  decisions 
of  Lord  Hardwicke  to  the  contrary,  that  if  a  testator  give  personal  pronerty  **to 
erect  and  endow  "  a  school  or  hospital,  it  must  be  considered,  unless  it  lie  othei^ 
wise  declared  in  his  will,  that  it  was  his  intention  land  should  be  acquired,  as  a 
necessary  part  of  his  purpose,  duqmum  v.  Broum^  6  Ves.  408;  Mamof  Gen- 
eral v.  Dames,  9  Ves.  m4.  But  where  the  testator  has  expressly  directed  that  no 
part  of  the  money  bequeathed  shall  be  employed  in  the  purchase  of  land,  it  bein? 
his  expectation  that  other  persons  will,  at  their  expense,  purchase  lands  ana 
buildii^  for  the  purposes  intended,  there  the  statute  has  been  held  not  to  applv. 
Henshaw  v.  Atkinson,  3  Mad.  313.  So,  where  a  testatoi's  directions  can  be  sum- 
ctently  answered  by  hiring  land  or  buildings  for  tiie  purposes  of  a  charity,  the 
bequest  may  be  sustained.  Momeff  General  v.  Parsons,  8  Ves.  191 ;  Johuon  v. 
Swan,  3  Mad.  467.  But,  it  seems,  such  hiring  must  not  be  on  lease,  or  it  would 
be  an  acquisition,  by  the  testator's  direction,  of  such  an  interest  in  lands,  tene- 
ments, or  hereditaments  as  the  third  section  of  the  statute  prohibits.  Blandford 
V.  ThaduardL,  2  Ves.  Jun.  241.  And  where  a  testator  has  directed  that  his  real 
and  personal  estate  shall  be  employed,  by  the  trustees  named  in  his  will,  in  the 
purchase  of  land  and  the  erection  of  a  schoolhouse  thereon,  and  the  subsequent 
endowment  and  support  of  the  school  so  to  be  erected ;  the  illegality  of  this  gift 
cannot  be  cured  by  an  offer,  on  the  port  of  the  trustees  or  others,  to  provide  at 
their  own  expense  the  land  required.  AUomeu  General  v.  JSTash,  3  Brown,  588, 
595. 

3.  Charitable  legaciq^,  secured  bv  mortgages  on  lands,  (Currie  v.  Put,  17  Ves. 
464 ;  Momy  General  v.  Meyrick,  2  Ves.  Sen.  46,)  or  on  turnpike  tolls,  (Corbyn 
V.  Drendi,  4  Ves.  430;  Howse  v.  Chapman,  4  Ves.  545,]  or  by  an  assignment  of 
poor  rates  or  county  rates,  {Findi  v.  Sqmre,  10  Ves.  44 ;  Tvbe  King  v.  Bates,  3 
Price,  358,)  are  all  void ;  as  is  a  bequest  of  navigation  shares  to  cluuritable  uses. 
Buekridge  v.  Ingram,  2  Ves.  Jun.  663.  For  in  each  of  these  cases  it  has  been 
held,  that  the  donation  not  only  savors  of  the  realty,  but  partakes  of  it;  a  real  in- 
terest, arising  oat  of  the  soil,  (though  not  the  soil  itself,)  is  attempted  to  be  given ; 
but  tins  attempt,  being  in  fraud  of  the  statute,  cannot  be  carried  into  effect 

4.  A  bequest  to  charity  being  void  so  far  as  it  touches  any  interest  in  land,  it 
follows,  upon  principle,  and,  af&r  some  fluctuation,  {Momey  General  v.  Gravet, 
Ambl.  158,)  is  now  conffamed  by  repeated  decisions,  diat  where  a  testator  has 
charged  his  real  estate,  in  aid  of  his  personal,  with  payment  of  ell  his  legacies, 
there,  if  the  personal  estate  be  not  sufficient  for  payment  of  the  whole,  charitable 
legacies  must  abate,  and  receive  such  average  proportion  only  as  the  personal 
assets  afford  for  the  discharge  of  the  other  pecuniary  legacies.  If  a  Court  of 
Equity  were  to  marshal  the  assets,  and  secure  full  payment  of  the  charitable  leg- 
acies, by  throwing  the  other  pecuniary  legacies  upon  the  testator's  real  estate,  it 
would  be  enabling  that  to  be  done  circuitously  which  cannot  be  done  directly. 
Momey  General  v.  TyndaU,  2  Eden,  210 ;  fFaOer  v.  Ckilds,  AmbL526;  IhsUr  v. 
Blagden,  Ambl.  704;  Ridgts  v.  Morrison,  1  Cox,  181. 

5.  As  the  object  of  the  Statute  of  Mortnudn  was  wholly  political,  as  it  grew 
out  of  local  circumstances,  and  was  meant  to  have  merely  a  local  operation,  it  is 
decided  that  its  provisions  do  not  extend  to  the  alienation  of  land  in  the  West  In- 
dia colonies ;  (Atomeu  General  v.  Stewart,  2  Meriv.  161 ;)  or  in  Scotland.  Mack- 
intosh  V.  Toionsend,  16  Ves.  338.  But  a  devise  of  real  estate,  situated  in  Eng- 
land for  charitable  purposes,  will  not  be  tlie  less  void  because  such  purposes  are 
to  be  carried  into  execution  out  of  England.    Curiis  v.  Shdton,  14  Ves.  541. 

6.  It  has  been  said,  that  if  an  heir  at  law  will  confirm  his  ancestor's  devise  of 
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land  to  a  charity,  no  Court  will  take  it  away;  for  it  becomes  the  act  and  deed  of 
the  heir.  Momey  General  v.  Gfrooetf,  AmbL  158;  and  see  Pidcarine  ▼•  Laird 
Sktmfordj  2  Yes.  Jun.  584.  This  didum  apparently  pioceeded  on  Ine  gioond 
that  the  heir  might  make  an  orijGrinal  g^  of  the  land  to  the  chari^ ;  however^  m 
such  ^  would  be  good  only  in  case  it  waa  made  a  year  before  hia  death,  npm 
the  pnnciple  of  the  statute,  he  ought  to  live  a  year  after  confinnation  of  the  devise 
to  give  it  validity.  See  2  Hovenden  on  Frauds,  906-312,  whence  thia  note  is 
extracted. 

7.  Where  a  bequest  of  money  to  be  laid  out  in  land  is  void,  there  is  no  reanlt- 
ing  trust  for  the  heir,  but  the  personal  representatives  take.  See  note  4  to  dfttar- 
fiey  Gtnerd  v.  The  Haberdaaher^  Con^xmy,  1  V.  295. 

8.  That  where  a  charitable  bequest,  which,  if  it  stood  akne,  would  be  good,  is 
inseparably  coupled  with  a  devise  void  under  the  Statute  of  Mortmain,  the  whole 
mustfaU.    See  note 6 to Afb«T^^  V.  T^octeett,  1  V. 464 

9.  It  should  be  recollected,  Siat  the  4th  section  of  the  Statute  of  Mortmain  pro- 
vides liiat  the  said  act  shall  not  extend  to  make  void  the  dispositions  of  any  lands, 
or  of  any  personal  estate  to  be  laid  out  in  the  pnrohase  of  any  lands,  to  or  in  trust 
for  either  of  the  two  Universities  of  Oxford  or  Cambridge,  or  to  or  in  trust  for  the 
Colleges  of  Eton,  Winchester,  or  Westminster,  for  the  better  support  of  the  soW- 
an  amy  upon  the  foundations  of  the  said  colleges.  And  by  the  3d  section  of  the 
statute  of  5  Gea  IV.  c.  39,  it  is  enacted,  that  &e  trustees  of  the  British  Museum 
shall,  for  any  purposes  connected  with  the  said  Museum,  have  power  to  porchiae, 
hold  and  enioy  any  lands,  and  to  accept  any  gifts,  grants,  devises,  and  bequeila 
of  lands,  and  of  any  interest  therein,  and  of  any  money  issuizig  out  of,  or  charged 
upon,  or  to  arise  from  the  sale  of  lands,  to  any  vuue  ana  amount  wiiatever. 
This  enactment  was  not  adverted  to  in  the  late  case  c(  Tfie  TnuUa  of  ike  Brit- 
iik  MmuM  V.  ffkUe,  2  Sun.  &  Stn.  594 
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Bond  to  pav  an  annuity  till  a  legacy  recited  to  have  been  bequeathed  by  the  last 
will  or  obligor  to  obligee  should  be  paid.    By  a  previous  will  he  had  given  a 
legacy ;  but  that  was  revoked  by  a  subsequent  will,  and  a  leas  legacy  given 
payable  six  months  after  testatoi's  death  '^over  and  above  the  annuity,  ^hieh 
I  have  secured  to  him  for  his  life."    The  annuity  and  bond  were  assigned  by 
the  obligee  as  some  provision  for  his  mother  **  to  be  received  by  her  during 
the  life  of  the  obligor  as  fully  and  beneficially,  as  it  could  have  been  by  the 
obligee."    The  bond  and  assignment  were  put  into  the  possession  of  the  tes- 
tator, and  continued  so  till  his  death.    The  legatee  is  entitled  to  the  legacy 
with  interest,  if  not  paid  at  the  time ;  and  also  to  the  annuity  for  his  life  in 
trast  for  his  mother,  (a) 
Election  never  but  upon  presumed  intent,  [p.  557.] 
Devise  may  be  by  implication,  if  nptm  a  clear  presumption,  [p.  56L1 
Election  can  only  exist,  where  a  person  has  a  decided  interest,  and  something  is 
left  him  by  wUl  (b)  [p.  561.] 

Ok  the  20th  December,  1784,  Grainger  Muir  entered  into  a  bond, 
reciting,  that  having  by  his  last  will  left  and  bequeathed  to  John 

(1)  Lord  ComnuBsioner  Wilson  absent 

(a)  On  the  subject  of  election  see  antej  p.  514,  note  {a)  to  Blake  v.  Bunbury;  p. 
171,  note  (a)toBubrieke  v.  Broadkwti;  and  p.  257,note  (a)  to  BoMgh  v.  RtaL 

It  seems  that  the  present  case  was  decided  on  ^  the  plain  expresaioQ  of  the 
instrumenti,  and  the  manifest  intention,  so  fiir  as  it  can  be  collected  from  them." 
SeepoH,  p.  559. 

(&)  See  anU,  p.  514,  note  (a)  to  Blake  v.  Bunbwy. 
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Hilliard  (his  nephew)  a  certain  sum ;  and  it  being  the  resolution  and 
intention  of  the  said  Grainger  Muir  to  make  a  competent  provision 
and  allowance  for  him  the  said  John  Hilliard,  till  the  aforesaid  lega- 
cy should  and  might  be  carried  into  effect  by  the  actual  payment 
thereof;  the  condition  therefore  was,  that  if  Grainger  Muir  or  any 
person  in  his  name  and  by  his  order,  &c.  should  pay,  or  cause  to  be 
paid,  to  Hilliard  the  yearly  sum  or  annuity  of  1502.  from  the  date 
thereof  for  the  life  of  the  said  Grainger  Muir, "  and  thereafter  and  until 
the  aforesaid  legacy  and  bequest,  so  directed  and  made  in  and  by  the 
last  will  and  testament  of  the  said  Grainger  Muir,  shall  be  actually 
paid  to  him  the  said  John  Hilliard,"  the  obligation  should  be  void. 

In  this  bond  the  amount  of  the  legacy  was  not  specified ;  but 
Muir  had  in  fact  by  a  will,  made  when  he  was  in  India  a  few  days 
before  the  date  of  the  bond,  left  Hilliard  IO,OOOZ.  with  remainder 
to  his  brothers  and  sisters  equally,  in  case  of  his  death  before  that  of 
the  testator.  In  1785  that  will  was  revoked  by  another,  by  which 
the  testator  gave  Hilliard  a  legacy  of  40002.  "  over  and  above  the 
annuity  of  1502.  which  I  have  secured  to  him  for  his  life."  That  leg^ 
acy  was  directed  to  be  paid  within  six  months  after  the  testator's  de- 
cease. The  will  also  contained  another  legacy  to  Hilliard  of  10002. 
directed  to  be  paid  as  soon  as  conveniently  could  be  after  the  testa^ 
tor's  decease ;  and  another  of  502.  for  a  ring.  In  1786  Hilliard  re-^ 
citing  the  bond,  and  that  in  consideration  of  iilial  duty,  and  in  order 
to  make  some  provision  for  his  mother,  he  had  agreed  to  assign  to 
her  the  said  bond  and  annuity,  did  accordingly  assign  to  her,  her  ex- 
ecutors, administrators,  and  assigns  ''  the  said  annuity  and 
bond,  and  all  estate,  right,  *  title,  interest,  possession,  prop-  [*  556] 
erty,  claim,  and  demand  whatsoever  of  hun  the  said  John 
Hilliard  in,  to,  or  out  of  the  same,  to  hold,  receive,  and  take  the 
said  annuity  to  the  said  Ann  Hilliard,  her  executors,  &c.  from  the 
date  of  the  said  indenture  for  and  during  the  life  of  him  the  said 
Grainger  Muir  as  fully,  amply,  and  beneficially  to  all  intents  and 
purposes,  as  he  the  said  John  Hilliard  might  or  could  have  held  the 
same,  in  case  the  said  indenture  had  not  been  made." 

This  indenture  was  found  among  the  papers  of  Grainger  Muir 
at  his  death. 

The  Master  reported,  that  the  legacy  of  10002.  was  a  satis&ction 
of  a  debt  due  by  the  testator  to  HilUard  upon  a  promissory  note  giv- 
en in  1783  for  4522.  5s.  to  which  an  exception  was  taken.  That 
exception  was  given  up  without  argument ;  as  the  Counsel  for  the 
report  agreed  to  consider  the  legacy  as  payable  at  the  death  of  the 
testator  under  the  words  <<  as  soon  as  conveniently  can  be  after  my 
decease,"  which,  the  Solicitor  General  said,  would  displace  what  he 
intended  to  say  in  support  of  the  exception. 

The  Master  also  reported,  that  Hilliard,  who  had  received  the  leg- 
acy of  40002.  with  interest  from  six  months  after  the  death  of  the 
testator,  was  not  entitled  to  the  annuity  from  his  death ;  which  was 
excepted  to. 

Solicitor  General  [Sir  John  Scott],  and  Mr.  Richards,  for  the  ex- 

VOL.  I.  NN 
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ception.  The  Master  has  misunderstood  these  instnunents.  The 
testator  has  died  partially  intestate.  The  latter  will  does  not  pro- 
pose a  case  of  election. 

Lord  CoioassioNEB  Etrk.  It  is  very  material,  that  this  bond  wis 
in  the  possession  of  the  testator  himself  for  the  benefit  of  Hilliard's 
mother.  He  considered  himself  as  having  in  his  possession  a  ben- 
efit for  her,  which  he  intended  to  continue. 

Mr.  JMitfard  and  Mr.  Campbell^  for  the  Report  It  is  imposBiUe 
to  say,  the  will  has  given  this  annuity  to  Hilliard.  It  is  not  given  to 
him  for  life  by  implication.  His  claim  can  only  be  under  the  bond. 
If  a  testator  gives  an  estate  to  his  son  after  the  death  of 
[*  557]  his  wife,  who  has  no  *  estate  in  the  property,  it  is  an  im- 
plied intention,  that  the  wife  shall  have  it  during  her  life. 
So  if  an  estate  is  given  to  B.  on  feilure  of  issue  of  the  body  of  A., 
A.  has  an  implied  estate  tail.  But  where  there  is  an  instrument 
giving  a  certain  interest,  that  destroys  the  implication  in  the  will ; 
and  nothing  passes  by  it.  In  Maitlmd  v.  Primrasef  1  Ith  Febmaiy, 
1791,  the  testatrix,  reciting  that  her  hudband  was  entided  to  the 
fund  for  life,  gave  it  after  his  death.  This  was  her  mistake ;  for  he 
had  no  such  interest ;  and  it  was  held,  that  he  could  not  take  by 
implication.  It  is  not  to  be  collected  from  the  will,  that  the  testator 
intended  to  extend  the  annuity  beyond  the  operation,  which  the 
bond  would  have  to  give  it  to  HilUard.  The  introduction  of  the 
words  <<  for  his  Ufe  "  is  only  a  description  of  the  thing  given,  not  an 
actual  bequest ;  and  being  so,  it  cannot  operate  as  a  bequest.  The 
question  therefore  can  only  arise  upon  the  bond,  which  is  voluntary. 
The  recital  does  not  mention  the  particular  legacy.  It  is  so  fiir  from 
being  with  a  direct  reference  to  the  particular  sum,  that  the  testa- 
tor's intent  was  not  to  disclose  the  disposition,  he  intended  by  his 
will  for  this  nephew.  All  words  in  any  instrument  must  be  taken 
with  regard  to  the  subject.  A  will  is  always  revocable ;  therefore 
when  an  instrument  is  executed  with  r^aird  to  a  will,  it  must  be 
with  regard  to  that  circumstance.  The  purpose,  that  operated  upon 
his  mind,  was  to  make  a  provision  by  way  of  maintenance  for  Bil- 
liard, till  the  legacy  should  be  paid.  There  is  nothing  in  this  in- 
strument binding  hun  to  leave  a  certain  sum  of  money  to  Hilliard. 
Suppose  he  had  left  him  no  legacy,  or  had  died  intestate :  that  does 
not  answer  the  case ;  as  the  annuity  is  in  lieu  of  the  legBLCjy  what- 
soever it  is,  till  it  is  paid ;  and  if  he  does  not  choose  to  take  the  in- 
terest of  the  4000/.  in  lieu  of  the  annuity,  he  must  be  put  to  his 
election. 

Lord  CoMMissioNEB  Etre.  That  would  be  a  very  difficult  con- 
struction firom  the  words  '<  aver  and  above.**  Though  that  will  not 
operate  as  a  devise  of  the  thing,  yet  it  is  sufficient  to  prevent  him 
from  being  put  to  his  election  (1).  There  never  can  be  a  case  of 
election  but  upon  a  presumed  intention  of  the  testator ;  which  is  in 
this  case  manifestly  the  other  way ;  namely,  to  give  him  the  legacy 

(3)  wMe,  Blake  v.  Bunbmy^  514,  and  the  notas,  523, 7. 
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of  4000/.  over  and  above  whatever  he  can  daim  in  respect  of  the 
annuiiy. 

For  the  Report.  Suppose  it  had  stood  upon  the  origi-  [*  558] 
nal  will ;  it  is  clear,  he  could  not  claim  both  the  annuity 
and  interest  of  the  legacy  till  payment.  Then,  when  the  testator 
has  altered  the  amount  of  the  legacy,  not  having  stipulated  to  give 
to  any  particular  amount,  the  effect  is,  that  here  is  a  legacy,  which, 
being  by  his  last  will,  is  what  he  intends  for  Hilliard  ;  and  is  to  be 
paid  with  interest,  if  he  elects  to  take  it :  but  he  is  not  to  have  both 
interest  and  the  annuity  till  payment ;  and  having  claimed,  and  been 
paid,  the  legacy  with  interest  from  the  end  of  six  months  after  the 
death  of  the  testator,  it  is  a  vested  legacy,  to  which  the  instrument 
intended  to  refer ;  and  the  annuity  is  no  longer  to  be  paid.  The 
first  will  has  been  preserved ;  which  is  unusual ;  and,  if  it  had  been 
lost  or  destroyed,  it  would  have  been  extraordinary  to  have  admit- 
ted evidence  of  the  legacy  given  at  that  time ;  and  it  would  have 
been  difficult  to  have  ascertained  the  fact.  The  only  thing,  upon 
which  Hilliard  can  lay  any  foundation,  is  the  words  in  the  recital  of 
the  bond  <^  having  by  my  last  will  left  and  bequeathed.''  That  was 
inaccurate,  because  that  could  not  be  said  during  the  testator's  life. 
It  would  amount  to  a  restriction  upon  himself  not  to  revoke  it ;  as 
if  he  did,  it  could  not  be  his  last  will.  It  is  mere  description.  He 
intended  this  simply,  to  provide  for  Hilliard  by  will ;  and  to  make  a 
provision  for  him,  till  that  could  be  carried  into  effect ;  and  there- 
fore made  this  voluntary  bond  to  pay  an  annuity,  till  the  legacy 
should  be  paid.  The  words  ^^  over  and  abovej'^  from  which  it  is 
inferred,  that  the  testator  had  made  a  different  construction  of  this 
instrument  in  his  own  mind,  are  only  recital ;  and  it  is  dangerous 
to  hold  mere  words  of  recital  to  give  construction  to  an  instrument 
merely  voluntary.  That  is  never  done.  Where  it  is  by  way  of 
contract,  it  is  different ;  for  perhaps  a  recital  may  amount  to  an 
agreement  to  do  the  thing.  But  those  words  may  receive  some 
construction ;  there  might  be  arrears,  to  which  they  may  be  applied. 
The  circumstance,  that  the  assignment  was  found  among  the  papers 
of  the  testator,  is  a  strong  proof,  that  Hilliard  himself  considered  it 
in  nature  of  an  annuity  during  the  life  of  the  testator.  The  assign- 
ment of  the  bond  is  only  for  the  life  of  the  testator. 

Lord  Commissioner  Etre.     He  proposed  to  make  a     [*559] 
complete  assignment  of  the  bond :  but  in  doing  it  he  assigns 
it  for  the  life  of  the  testator. 

This  question  has  been  very  technically  and  very  ably  argued  by 
Mr.  Mitford  and  Mr.  Campbell,  but  against  the  plain  expression  of 
the  instruments,  and  the  manifest  intention,  as  fiaur  as  it  can  be 
collected  from  them,  and  a  ferther  intent,  appearing  from  collateral 
circumstances,  if  we  can  take  notice  of  them.  It  is  true,  if  a  man 
gives  another  a  provision  to  continue  to  be  paid  to  him,  until  he 
receives  a  legacy  by  the  will  of  the  party  ^ving  that  provision,  he 
will  be  understood,  if  there  is  nothing  to  thcxcontrary,  to  mean  that, 
which  is  in  law  the  last  will  and  testament ;  and  that  is  a  satisfaction 
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of  the  former  provision ;  and,  whether  more  or  less,  the  party  most 
be  content  with  it.  Generally  speaking,  the  will  of  a  man  is,  not 
that,  which  he  made  some  years  ago,  and  afterwards  revoked,  but 
that,  which  is  subsisting  at  his  death.  On  the  other  hand,  though 
that  is  the  general  rule  as  to  the  general  expression  of  a  l^acy  by 
will,  yet  a  man  may  by  the  instrument  tie  up  a  provision  he  makes, 
till  a  provision  by  his  will  shall  be  paid,  so  as  to  apply  to  a  particular 
will  at  a  particular  time ;  and  therefore  if  he  revokes  that  will,  and 
prevents  it  from  taking  effect,  the  other  provision  will  subssL 
There  could  be  no  question,  if  the  dates  of  the  instruments  had  been 
inserted  in  the  bond  securing  this  annuity.  If  so,  I  think,  it  could 
not  have  been  argued,  that  a  will  of  a  subsequent  date  would  have 
been  a  sati3faction.  Upon  the  words  of  that  bond,  the  fact  beijig, 
that  it  was  executed  upon  the  20th  December,  1784,  and  the  will 
upon  the  15th  of  the  same  month,  supposing  he  had  put  in  the 
dates,  would  it  be  possible  to  make  a  doubt,  that  the  annuity  was 
only  to  be  redeemed  by  making  good  the  legacy  given  by  that  will  ? 
Though  it  was  revoked,  and  came  to  nothing,  it  is  sufficient  as  a 
description  of  the  terms,  upon  which  the  bond  was  to  be  void  or  not ; 
though  the  expression  is  not  sufficiently  technical,  supposing  the 
instrument  turns  out  not  to  be  the  will.  So  it  stands  upon  the 
mere  bond ;  upon  which  I  do  not  doubt ;  though  I  agree  in  the 
principle,  that  if  a  man  speaks  generally  of  a  legacy  by  his  will,  a 
person  under  these  circumstances  could  not  insist  upon  the  benefit 

of  the  former  will ;  as  that  is  not  the  will.  But  if  he  refers 
[*  560]     in  the  bond  to  an  act,  he  had  done,  by  ^  whatever  name 

he  calls  it,  as  in  strictness  it  is  not  bequeathed,  tlie  will  not 
taking  effect  till  the  death  of  the  testator,  yet  it  is  a  sufficient 
description  to  show  the  intention.  So  it  is  upon  the  instruments ; 
and  all  the  technical  argument  has  been  applied  to  overturn  the 
words,  the  testator  has  expressed  by  that,  which  is  his  will,  in  1785 ; 
for  there  he  intimates  his  intention,  that  Hilliard  shall  have  the 
40002.  over  and  above  the  annuity  secured  to  him.  The  testator 
might  see  good  reason  to  reduce  his  bounty  simply ;  or  to  substitute 
an  annuity  as  a  provision  more  effectual  than  a  sum  of  money ;  and 
then  the  annuity  would  continue,  if  my  sense  of  the  condition  is 
right ;  and  I  think  it  would.  The  cases  mentioned  do  not  come 
up  to  this  point.  Where  in  a  will  there  is  a  recital  of  a  iact, 
which  does  not  exist,  the  law  cannot  effect  it ;  as  the  will  does  not 
purport  to  give  effect  to  it ;  reciting  it  as  existing  by  some  other 
autliority.  But  it  is  different  here ;  and  it  is  clear  upon  the  language 
of  the  testator  and  the  fact  of  the  will  made  before,  giving  that 
legacy  of  10,000/.  now  not  to  be  paid,  that  this  b  a  subsisting 
annuity.  Atx>ut  a  year  after  the  second  will  was  made,  when 
Hilliard  assigned  the  annuity  as  some  provision  for  his  mother,  just 
before  the  testator's  death,  did  he  take  it  into  his  custody  as  the 
common  friend  of  both  upon  the  idea,  that  it  was  to  determine  the 
moment  of  his  death  ?  Could  any  thing  be  more  illusory  ?  Could 
he  intend  that  ?    To  consider  it  so  would  be  to  disappoint  by  subtle 
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and  technical  rules,  (which  rules  I  certainly  must  admit,  though  I 
may  question  their  application  in  this  instance)  the  intention  of  the 
parties  in  all  their  instruments  and  all  their  transactions.  It  is  plain, 
that  the  Master  has  mistaken  this.  It  is  a  subsisting  provision ;  and 
Hilliard,  as  trustee  for  his  mother,  may  claim  it  out  of  the  estate  of 
the  testator.  The  other  point  being  given  up,  it  is  unnecessary  to 
say  any  thing  upon  it. 

Lord  Commissioner  Ashhurst.  I  confess,  I  have  not  made  up 
my  mind.  As  far  as  it  strikes  me  upon  the  notes,  I  have  taken,  I 
think,  it  is  a  question  of  some  doubt.  It  is  plain,  in  the  original 
constitution  of  this  bond  it  was  meant  as  nothing  more  thanr  a  tem* 
porary  provision  for  Hilliard,  till  he  should  be  entitled  to  the  pro- 
vision under  the  testator's  will.  The  testator  had  made  a  provision 
for  him  by  a  former  will  made  before  the  bond.  Afterwards  he 
changes  his  intention ;  and  gives  Hilliard  a  less  provision 
by  the  second  will  •than  by  the  first;  viz.  only  4000/. ;  [•SGI] 
and  then  uses  the  words  ''  over  and  above  the  anntdty  of 
150/."  It  certainly  is  competent  to  a  man  to  give  a  benefit  by  his 
will  by  implication,  if  such  presumption  clearly  arises.  But  it  may 
likewise  be  a  question,  whether  as  that  annuity  was  meant  to  be  a 
provision  for  him  during  the  Ufe  of  the  testator,  and  there  might  be 
arrears  at  the  time  of  lius  death,  he  might  not  mean  by  the  words 
'^  over  and  above  the  annuity "  over  and  above  the  arrears.  I  do 
not  say  decisively,  that  this  vtrill  be  my  ultimate  opinion;  but  I 
should  wish  to  consider  it ;  as  I  think  it  a  case  of  some  doubt. 

July  2l8t.  Lord  Commissioner  Ashhurst.  The  doubt,  I  inti- 
mated in  this  case,  was  entirely  occasioned  by  a  mistake  of  the 
words,  in  which  the  bequest  of  the  4000/.  in  respect  of  the  annuity 
is  comprised.  But  since  I  have  had  an  opportunity  of  looking  into 
the  papers,  upon  reading  them  my  doubt  is  done  away.  I  had  con- 
ceived, that  there  was  only  a  general  reference  to  the  annuity ;  if  so, 
I  should  have  thought,  it  might  fiiirly  have  admitted  aigument, 
whether  he  meant  to  give  any  thing  more  than  the  arrears,  which 
there  might  be  at  his  death.  But  when  I  come  to  read  these  words, 
<<  which  I  had  secured  to  him  for  his  K/e,"  that  makes  an  end  of  the 
difficulty.  As  to  the  question  of  election,  my  opinion  is,  it  never 
can  arise ;  because  election  can  only  exist,  where  a  person  has  a 
decided  interest  before,  and  something  is  left  to  him  by  will,  which 
may  be  then  perhaps  held  to  be  a  compensation.  But  here  there 
was  no  certain  benefit  before :  but  on  the  contrary  the  annuity  was 
to  determine  on  the  death  of  Muir ;  and  therefore  Hilliard  can  only 
take  this  as  a  circumstantial  gift,  as  it  is  to  be  collected  from  the 
whole  of  the  will  taken  together,  that  that  benefit  was  intended  to 
be  given  to  him.  If  this  only  arises  from  impUcation,  the  same  in- 
strument, from  which  that  implication  arises,  negatives  the  idea  of 
the  4000/.  being  meant  as  a  satisfaction  of  the  annuity ;  for  it  is  im- 
possible, that  it  can  be  a  satisfaction,  when  he  expressly  says,  '^  over 
and  above  the  annuity.^'  Therefore  that  implies  so  plain  an  inten- 
tion, that  he  was  to  have  that  annuity,  that  it  must  be  construed^ 
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that  the  testator  meant,  he  should  have  it ;  and  only  put  in  throog^ 
foi^tfulness  or  misapprehension,  that  he  had  before  seemed  it  to 

him :  but  he  pleunly  intended,  he  should  have  it ;  and  onlj 
[^  562]     for  that  *  misapprehension  he  would  have  given  it  to  him. 

Therefore  I  give  up  my  doubt ;  which  arose  upon  a  mis- 
apprehension of  the  words  of  the  will. 

The  first  exception  was  disallowed ;  the  second  was  allowed. 

With  respect  to  the  doctrine  of  election,  see,  ante,  note,  to  Blakt  v.  BmAunf^ 
1  V.  527,  and  notes  to  SbraUon  v.  Beif,  1  V.  285.  As  to  the  cases  in  which  a 
statement  in  a  testamentary  instrument,  that  the  testator  has  previously  made  a 
disposition  of  personal  propert3r,  may  operate  as  a  substantive  actual  gift,  see  the 
note  to  JFWrfer^  V.  lfo&,  1  V.  396. 
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[17192,  July  23.] 

Devise  of  lands  to  be  sold  in  aid  of  personal  estate  ^  and  after  death  of  my  wife 
the  estates  not  sold  and  the  peisonal  estate  not  applied  to  be  subject  as  after- 
mentioned  :  the  rents  and  produce  to  be  carried  on  in  accumulation  of  3  per  oenta 
as  aforesaid  during  her  life,  and  also  for  five  years  after  her  death ;  to  be  laid 
out  in  land :  then  if  my  son  M.  shall  be  living,  and  any  lawful  issue  of  his 
body,  and  if  my  son  G.  shall  be  living,  and  any  lawful  issue  of  his  body,  to 
them  for  life  as  tenants  in  common,  then  to  their  issue  in  moieties ;  if  only  iasoe 
of  one,  to  that  issue,  if  but  one,  to  that  one : "  with  power  of  settlement ;  ^  my 
wife  to  receive  such  provision  as  aforesaid  neat  and  clear,  and  the  residue  only 
to  be  subject  to  the  devise  over  to  take  place  after  her  death ;  and  if  both  my  said 
sons  shall  be*  dead  without  issue,"  uen  to  his  daughter  for  life;  aftier  her 
death  to  her  son,  his  heirs,  &c.  and  if  she  should  have  any  other  i9sue,tothein, 
their  heirs,  &c.  on  failure  of  issue  of  his  sons  and  grandson. 

The  devise  over  is  attached  to  the  single  event  of  boSi  sons  being  dead  without 
issue  at  the  death  of  the  wife,  or  five  years  after  at  most ;  and  one  son  being 
alive  at  that  time,  though  without  issue,  it  never  took  effect  But  the  son  is 
not  entitled  to  the  estate  absolutely  on  account  of  the  contingent  interest  in 
his  issue,  (a) 

The  only  question  in  this  cause  arose  upon  the  construction  of  a 
yvill,  the  material  parts  of  which  are  stated  in  the  judgment. 


ii)  Lord  Commissioner  Wilson  absent 

(a)  The  construction  of  this  rule  turned  upon  the  supposed  tnienHon  of  the 
testator.  *'  It  is  the  will  he  intended, "  says  Liord  Commissioner  Eyre,  **  and  it  is 
no  reasonable  objection  that  the  will  is  absurd,"  {pottf  p.  564).  In  the  constznctioQ 
of  devises  it  is  admitted  that  the  intention  is  the  pole-«tar,  by  which  the  Courts 
must  steer.  See  4  Kent,  Comm.  537,  (5th.  edit)  It  must  prevail,  unless  it  violate 
some  rule  of  law.  Land  v.  Ott«y,  4  Rand.  213 ;  Calloway  v.  Langhomty  ib.  181 ; 
Btrry  v.  HtadingUm,  3  J.  J.  Marsh.  Wi ;  CbvefiAoven  v.  SkuUry  2  Paige,  122; 
^eneo^v.jlfuboer,  10  Price, 316;  jReno  v. /Aimt,4  Hen.&  M.283;  ihNitev. 
Frwibfy  1  Bai.  Eq.517;  Kii^gdandv.  Rapdut,^  Edw.  1;  HoxUy.  HaxU^  7  Paire, 
187;  Sams  v.  Matthews,  1  Dessaus.  131 ;  Goodham  v.  Edwards,  2  M.  &.  K.  7&; 
Mawatt  V.  Corotr,  7  Paige,  328;  Dams  v.  Ta^d,  6  Dana,  53.  Even  though  the 
testator  may  have  expressed  his  intention  incorrectly,  or  may  not  have  ezj^essed 
himself  in  technical  language.    Cownhown  v.  ^ykr^  2  Paige,  122 ;  Dams  v. 
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Lord  CoioasgiONSR  Etre  delivered  the  opinion  of  the  Court  In 
this  oBse  the  bill  is  brought  by  George  Graves^  the  son  of  the  testa- 
tor ;  and  the  prayer  of  it  is,  that  the  suits,  decrees,  and  other  pro- 
ceedings may  be  revived ;  and  that  the  Plaintiff  may  have  the  bene- 
fit thereof  against  the  Defendants ;  or  that  they  may  show  cause  to 
the  contrary ;  that  the  real  estates  of  the  testator  unsold  may  be  sold 
pursuant  to  his  will ;  and  that  the  necessary  directions  may  be  given 
for  that  purpose ;  that  all  proper  parties  may  join ;  and  that  the 
money  to  arise,  and  what  is  now  in  the  hands  of  the  Plaintiff  arising 
from  the  sale  of  an  estate  in  Norfolk,  may  be  declared  to  belong  to 
the  Plaintiff,  and  may  be  paid  to  him,  or  laid  out  to  be  settled  for 
the  trusts  of  the  will ;  and  that  the  rights  of  the  parties  may  be  as- 
certained. 

The  object  of  the  bill  is  to  bring  forward  for  discussion  the  claims 
of  Elizabeth  and  Matthew  Bainbrigge,  the  daughter  and  grandson  of 
the  testator,  under  this  will ;  and  upon  the  supposition,  that  they 
can  support  their  claims,  to  have  the  trusts  carried  into  execution  as 
against  them :  but  if  the  Court  is  of  opinion,  that  they  have  no  claims 
beyond  their  l^acies,  this  bill  will  be  only  a  bill  of  revivor.  It  is 
not  easy  to  make  sense  of  so  much  nonsense,  as  this  man  has  col- 
lected together,  and  thought  proper  to  call  his  will.  I  will  state  as 
much,  as  is  necessary  to  be  seen,  in  order  to  judge  of  the 
claims  of  Elizabeth  ^and  Matthew  Bainbrigge.  After  [*56d] 
directing  in  a  puzzled  way,  that  the  estates,  he  had,  should 
be  sold  for  the  purpose  of  defraying  in  aid  of  his  personal  estate  the 
legacies,  he  had  given  by  his  will,  and  for  no  other  purpose,  not  for 
tlmt  which  was  argued,  of  selling  detached  estates  in  order  to  pur- 
chase one  more  compact,  he  says  ''  and  after  the  death  of  my  dear 
wife  such  of  my  estates  as  are  not  sold  in  her  life,  and  such  of  my 
personal  estate  as  is  not  applied  and  disposed  of  for  the  purposes  be- 
fore mentioned,  to  be  subject  as  after  mentioned :  the  rents  and  pro- 
fits of  the  estate,  and  the  produce  of  the  personal,  to  be  carried  on 
during  her  life  in  accumulation  of  three  per  cents,  as  aforesaid,  and 
also  for  five  years  after  her  death,  (but  not  to  prevent  my  son  George 
from  receiving  2000Z.  under  the  settlement  upon  the  death  of  his 
mother)  all  which  I  desire  may  be  laid  out  in  the  purchase  of  land.'' 
The  object  therefore  was,  that  the  residue  after  those  expenses  and 
that  accumulation  should  be  laid  out  in  land,  and,  together  with  what 
should  not  have  been  sold,  should  go  in  the  way,  he  goes  on  to  de- 
clare. *^  Then  my  mind  and  will  is,  that  lif  my  son  Matthew 
shall  be  living,  and  any  issue  of  his  body  lawfully  begotten,  and  if 
my  son  George  shall  be  living,  and  any  issue  of  his  body  lawfully  be- 
gotten, to  them  for  life  as  tenants  in  common,  and  after  their  death 
to  their  issue  in  moieties.  And  if  there  should  be  no  issue  of  one  of 
them,  but  only  issue  of  one,"  (strange  words,  but  we  can  guess  at  his 

Contff,  1  Ired.  Eq.  304;  Carnagy  v.  Woodeodc,  2  Munf.  234.  In  some  cases 
Equity  will  construe  a  will  against  express  words,  to  make  it  take  effect  accord- 
ing to  the  testator's  intent,  and  will  reject  inconsistent  or  contradictory  words. 
BnOrfard  v.  Hofward^  2  Dessaus.  32. 
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meaning)  '^  then  to  that  issue  only  equally  and  diare  and  share  alike ; 
if  but  one,  to  that  one :  with  power  to  him  or  them  when  in  possmioa 
to  make  any  settlement  upon  any  woman,  he  or  they  shall  many, 
upon  receiving  a  suitable  fortune,  but  not  otherwise.  My  intent  is, 
that  my  said  wife  shall  receive  such  provision  as  afwesaid  neat  and 
clear  ;  and  the  residue  only  to  b^  subject  to  such  devise  over  to  take 
place  after  her  death.  And  it  is  my  farther  will,  that  if  both  my  said 
sons  bhall  be  dead  without  issue,  then  I  devise  all  the  said  estates, 
freehold,  copyhold,  and  leasehold,  and  all  my  personal  estate  of  what 
kind  soever,  remaining  as  aforesaid,  to  Elizabeth  Bainbrigge  for 
life,  to  her  sole  use ;  and  after  her  death  to  my  grand-son  Matthew 
Bainbrigge,  his  heirs,  executors,  administrators,  and  assigns  ;  but  to 
take  the  name  of  Graves,  and  the  arms ;  and  to  stand  in  their  places ; 
and  if  he  does  not,  then  to  my  next  of  kin."  And  if  his  daughter 
should  have  any  other  issue  by  that  or  any  other  husband, 
[*  564]  then  *  upon  fiiilure  of  issue  of  his  two  sons  and  his  grand- 
son Matthew  (to  whom  he  had  before  given  an  estate  in 
fee)  to  such  issue  equally,  their  heirs  and  assigns  for  ever. 

Upon  this  case  the  question  is,  whether  the  devise  over  to  Eliza- 
beth for  life,  with  remainder  to  her  son  Matthew  in  fee,  is  or  is  not 
attached  to  one  event  only  ;  viz.  both  the  sons  being  dead  vidthout 
issue  at  the  time  of  the  death  of  the  wife,  or  at  the  utmost  at  five 
years  after  the  death  of  the  wife.  We  are  of  opinion,  that  it  is  ;  and 
that  event  not  having  happened,  this  devise  over  never  took  effect. 
The  disposition  for  the  sons,  whatever  more  was  meant,  was  intend- 
ed to  refer  to,  and  be  governed  by,  their  situation  at  the  death  of 
the  wife,  or  five  years  after  the  death  of  the  wife.  The  words  are 
<<  and  after  the  death  of  my  dear  wife,  &c."  and  then  after  a  long 
parenthesis,  <<  if  my  son  Matthew  shall  be  living,  and  any  issue  of 
his  body,  &c.  and  if  my  son  George  shall  be  living,  and  any  issue  of 
his  body,  &c.  and  if  both  shall  be  dead  without  issue,"  then  over. 
It  seems  to  us  to  be  pursuing  the  same  train  of  things.  If  one  or 
both  sons  are  living,  and  one  or  both  have  issue,  he  devises  in  one 
way  ;  if  both  are  dead  without  issue,  then  in  another.  If  it  is  said, 
this  disappoints  the  will,  I  answer,  it  would  disappoint  the  will  I 
should  have  made :  but  it  is  the  will  he  intended  ;  and  it  is  no  rea- 
sonable objection,  that  his  intention  is  absurd.  He  seems  to  have 
had  a  gross  indigested  notion  of  a  limitation  to  his  daughter  and  her 
issue,  if  his  sons  should  be  dead  without  issue  But  it  was  impos- 
sible for  him  to  express  it  clearly ;  as  he  did  not  conceive  it  clearly. 
He  gave  to  Matthew  Bainbrigge  a  fee  simple  in  express  words ;  cer- 
tainly without  knowing  he  had  ;  because  it  is  given  over  to  the  other 
issue  of  his  daughter  upon  failure  of  issue,  as  upon  failure  of  issue  of 
his  own  sons,  to  whom  he  had  given  an  estate  for  life  only.  It  is  in 
vain  to  attempt  any  practicable  limitation  upon  this.  We  should 
make  a  will  for  the  testator  instead  of  construing  his  will  by  such  an 
attempt.  Upon  the  best  construction  his  meaning  was,  that  if  the 
sons  happen  to  be  dead  without  issue  at  the  time,  then  the  daughter 
is  to  take.   .  This  has  not  happened  ;  therefore  our  opinion  is,  that 
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the  daughter  is  excluded.  Supposing  it  to  be  so,  it  does  not  occur 
to  me,  that  we  can  declare  the  right  to  these  estates  to  be  in  the  son 
the  Plaintiff;  as  there  is  no  person  to  sustain  that  question ; 
for  there  is  a  conthigenl  interest  *in  the  issue  of  the  son,  [*565] 
which  we  cannot  prejudice.  The  bill  must  be  dismissed, 
so  far  as  it  seeks 'to  have  the  Plaintiff's  claim  to  the  whole  ascertain- 
ed. He'  has  brought  his  bill  against  Elizabeth  and  Matthew  Bain- 
brigge  only ;  and  prays^  that  as  against  them  he  may  be  declared  to 
have  the  entire  right  to  the  estate.  We  only  think  him  absolutely 
entitled  as  against  them ;  but  we  do  not  know,  that  his  issue  may  not 
according  tathe  course  of  the  Court  hold  him  to  an  estate  for  life 
only.     How  can  that  question  be  determined  ? 

Upon  consultation  at  the  bar  the  decree  was  made  in  the  follow- 
ing form.  It  was  declared,  .that  Elizabeth  and  Matthew  Bainbrigge 
were  not  entitled  to  take  any  thing  in  these  estates  in  the  events, 
which  had  happened:  that  the  money,  received  by  the  PlaintiflT, 
shoiild  be  paid  into  the  Bank  in  the  name  of  the  Accountant  Gen- 
eral, in  trust  in  the  cause,  subject  to  farther  order ;  that  the  estates 
unsold  should  be  sold  in  pursuance  of  the  will ;  and  the  produce 
paid  into  the  Bank,  &c.  subject  to  farther  order ;  and  that  the  costs 
of  all  parties  should  come  out  of  the  fund ;  and  the  residue  be  laid 
out.  . 

That  where  a  testator's  intended  disposition  of  his  property  is  plain,  such  du- 
position^  however  strange,  inconvenient,  or  unreasonable,  must  not  be  altered  by 
a  forced  construction ;  see,  anUj  note  4,  to  Blake  v.  Burdnary^  1  V.  194. 
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[1792,  July  18, 23. ...  S.  C.  4  Bro.  C.  G.  80.] 

Discretion  in  the  Court  to  decree  specific  performance  of  an  agreement  for  a 
purchase,  or  to  leave  it  to  law ;  therefore  a  purchaser  will  not  be  compelled  to 
take  a  doubtful  tiUe.  (a) 

Leases  for  years  protected  by  statute  21  Hen.  VIII.  c.  15  from  the  operation  of  a 
recovery,  [p.  567.] 

Upon  a  bill  for  specific  performance  of  an  agreement  to  purchase 
an  exception  was  taken  to  a  report,  that  a  good  title  could  not  be 
made  to  certain  leasehold  premises  at  Teddington.     The  objection 

(I)  Lord  Commissioner  Wilson  absent  ^ 

(a)  As  the  interference  of  Courts  of  Equity  is  discretionary,  they  will  not  en- 
force a  specific  performance  of  contracts  at  the  instance  of  the  vendor,  where  his 
title  is  involved  in  difficulties,  which  cannot  be  removed,  although,  perhaps,  at 
law,  an  action  might  be  maintainable  against  the  Defendant  for  damages  for  his 
not  completing  his  purchase.  See  2  Story,  Eq.  Juris.  §  749.  The  interference  will 
be  only  where  it  is  strictly  equitable,  and  according  to  conscience.    Ibid.  §  750, 
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to  the  title  was,  that  the  leases,  which  were  made  by  John  Perkins, 
tenant  for  life  under  an  act  of  Parliament,  empowering  him  to  make 
leases  upcm  certain  terms,  did  not  pursue  the  terms,  required  by  the 
aqt.  The  Court  was  clearly  of  opinion  upon  the  opening,  without 
argument,  that  the  leases  were  not  within  the  terms  prescribed. 
The  question  then  was,  how  hr  these  had  been  confirmed ;  as  to 
which  the  &cts  were,  that  John  Perkins,  tenant  for  life,  joined  with 
John  David  Perkins,  remainder-man  in  tail,  in  suffering  a  recovery ; 
the  uses  of  which  were  declared  to  be  to  John  Peiidiui  for 
[*  566]  life,  remainder  to  trustees  *  for  500  years,  remainder  in  fee 
to  John  David  Perkins ;  who  sold  his  remainder  in  £ee  to 
Matthew  Peters  by  auction ;  and  the  leases  were  recited  in  the  deed 
upon  the  recovery,  and  in  the  particular  and  conveyance  under  the 
sale. 

SoUdtar  Oeneral  [Sir  John  Scottly  for  the  exception.  These 
premises  and  the  leases  being  recited  in  the  deeds  upon  the  recovery 
and  in  the  printed  particular  upon  the  sale  by  auction,  and  the  estate 
being  described  as  subject  to  the  leases,  they  were  confirmed ;  and 
it  was  impossible  for  Peters  to  say,  they  were  not  good  (1). 

Mr.  Mansfield  and  Mr.  Stanley ^  for  the  Report.  All  the  cases  of 
confirmation  are,  either  where  there  is  an  express  confirmatiim,  as  by 
deed,  or  where  a  man  grants  such  an  estate  as  necessarily  impli» 
the  confirmation  of  another,  without  confirming  which  his  grant 
would  have  no  effect.  In  this  recovery  there  was  no  intention 
to  confirm  these  leases :  but  the  purpose  of  it  was  to  enable  the 
tenant  for  life  to  raise  under  the  tenn  a  sum  of  money  for  his  yoon* 
ger  children,  and  to  enable  the  remainder-man  to  go  to  market  with 
his  interest :  and  where  one  consideration  appears,  it  is  imposmbie 
to  imply  another.  In  Shapland  v.  Smithy  I  Bro.  C.  C.  75,  the 
Lord  Chancellor  said,  he  would  not  in  a  doubtful  case  oblige  a  pur- 
chaser to  take  a  title. 

Far  the  exception.  That  was  a  very  doubtful  case ;  and  there  was 
great  difference  of  opinion  upon  it. 

Lord  Commissioner  Etre.  I  must  agree,  that  the  principle  in 
Shapland  v.  Smith  is  liable  to  objection.  But  on  the  other  hand  I 
think,  jt  must  always  upon  a  bill  for  specific  performance  be  in  the 
discretion  of  the  Court  to  decree  it,  or  leave  it  to  law ;  as  it  is  a  case, 
in  which  damages  may  be  recovered.  Where  a  title  has  consideia- 
ble  difiiculties  belonging  to  it,  and  there  are  no  means  of  clearing 
them  up,  when  we  are  called  upon  to  decree  a  specific  performance, 
we  ought  not  to  do  it.  If  it  was  before  me,  the  inclination  of  my 
mind  is,  that  these  leases  were  confirmed ;  as  under  all  the  circum- 

50a,  769;  Dukt  of  Bedford  v.  Brituh  Aftweum,  2  Ifylne,  &  K.  552 ;  Tc^T. 
Langworih,  )^  Peters,  173 ;  S^^nunar  v.  DeUmca/^  6  Johns.  Ch.  222;  Kendall  ▼. 
•^ifw,  2  Sumner,  278;  Bank  ^ Maamiria  v.  JC^rm,  1  Peters,  376;  CSatttcaii  v. 
iZo^YUon,  5  Peters,  264 ;  £tn^  v.  Hamilton,  4  Peters,  311 ;  Kunberiy  ▼.  Jenmngtf 
6  Sim.  340.  See  also,  BuiUr  v.  (yHear,  1  Dessaus.  382;  Tliompton  t.  7^1 
Peters,  380;  Titmer  v.  Ow,  3  Bibb,  52;  Perkins  v.  fFnghtj  3  Har.  &  McH. 
326;  Colson  v.  Tfum^[tson,  2  Wheat  33a 

(2)  Post,  TayUnr  v.  fittUeri,  vol  iL  437;  ^  t.  SmOt,  xiv.  426;  DamdM  v. 
Dmnmmj  xvL  249. 
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Stances  the  inclination  of  my  opinion  is,  that  the  uses  of  the  recov- 
ery were  sufficiently  indicated  in  that  instrument  to  be  to  confirm 
them ;  and  that  the  estates  were  to  be  taken  subject  to  those  leases. 
But  there  is  another  difficulty,  which  makes  me  now  speak  of  it  as 
only  the  inclination  of  my  mind.  I  doubt,  whether  the  continu- 
ance of  leases  after  a  recovery  does  not  rather  depend  upon  the  op- 
eration of  the  statute  of  Hen.  VIII.  (1),  than  any  thing  done  in  the 
recovery  or  declaration  of  uses.  If  an  estate  in  lease  is  made  the 
subject  of  a  recovery,  the  consequence  is,  though  the  recovery  is 
silent  as  to  any  terms,  created  out  of  any  part  of  that  estate,  yet  by 
force  of  the  statute  they  continue  to  be  incumbrances  upon  the  es- 
tate. If  so,  that  furnishes  an  additional  reason,  why  these  parties 
should  not  be  considered  as  having  a  particular  view  to  affirm  or  dis- 
affirm these  leases.  It  strengthens  the  argument  for  the  conclusion 
frcHn  those  <ases,  in  which  the  Court  has  said,  that  in  a  doubtful 
case  they  will  not  decree  a  specific  performance.  I  rather  think, 
that  Lord  Thurlow  was  really  of  opinion,  that  Shapland  v.  Smithy 
in  which  he  agreed  with  Master  Hett  against  my  opinion,  was  not 
a  doubtful  case ;  but  that  those  words  of  doubt  were  thrown  out  in 
order  to  lessen  the  fall  of  that  opinion  which  I  gave.  Where  the 
Court  sees,  there  is  a  doud  upon  a  title,  it  is  too  much  to  decree  a 
specific  performance. 

Lord  CoiHMissioNER  AsHHURST.  I  coucuT.  When  the  Court  is  called 
upon  to  decree  a  specific  performance,  it  must  be  upon  the  ground, 
that  there  is  no  sufficient  reason  for  refusing  it  The  &ir  way  is  for 
those,  who  are  to  decide  it  in  equity,  to  put  themselves  in  the  place 
of  the  party.  If  I  was  called  upon  to  give  my  opinion  upon  the 
point  of  confirmation,  I  should  rather  say,  I  thought  this  in  point 
of  law  a  confirmation ;  as  I  think,  the  leases  were  specifically  men- 
tioned, and  treated  as  existing  and  valid  leases :  and  that  may  be 
considered  as  a  confirmation  of  the  leases ;  and  a  case,  that  was 
cited  from  Moore,  does  contain  that  doctrine :  But  the  Court  is  not 
called  upon  to  decide  that.  It  is  sufficient  for  them  to  decide  it,  if 
if  they  think  it  a  doubtful  matter  (2). 

Upon  the  application  of  the  Solicitor  General,  the  exception  was 
ordered  to  stand  over ;  as  if  disallowed  it  would  appear  upon  record, 
that  a  good  title  could  not  be  made  (3). 

1.  That  Courts  of  Equity  reserve  to  themselves  a  discretion  as  to  giving,  or 
refusing,  their  aid,  to  emorce  a  specific  performance  of  agreements,  see,  anie^ 
note  1  to  BrodU  v.  St.  Pond,  1  V.  32a 

(1)  31  Hen.  VIII.  c.  15. 

(2)  Madow  T.  Stmihj  2  P.  WilL  198 ;  poH,  Sh^ldd  v.  Lord  Mulgnwey  voL  iL 
526;  JRoit  v.  CaUand^  v.  186;  Vanamoer  v.  JBliw,  xL  458;  Lowes  v.  LobIi^ 
Frmddin  v.  Lord  Broumlow,  xiv.  547,  550;  SiapyUon  v.  Scotty  xvi.272;  WheaU 
v.  HaUy  xviL  80:  Biteoe  v.  Perkku,  1  Yes.  6l  Bea.  485;  Sloper  v.  iPishy  2  Yes.  & 
Bea.  145 ;  Jenwite  v.  The  Duke  of  jMnikumberiandy  1  Jac.  &  Walk.  559, 2  Madd. 
175 ;  Ray  v.  Fung,  Sndth  v.  Death,  5  Madd.  310,  371 ;  Conn  v.  Conn,  J  Sim.  Sl 
Stu.  284 ;  Eyton  v.  ZKdbn,  4  Price,  303 ;  HaU  v.  Detves,  1  Jac.  189 ;  Sug.  Vend. 
&.  Pur.  4th  edit  286,  &c. 

(3)  A  compromise  took  place :  Mr.  Peters  consenting  to  confirm  the  leases.  4 
Bro.  C.  C.  88. 
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2.  In  detenmning  upon  questions  of  title,  mere  possibilities,  it  has  been  said, 
are  not  to  be  regarded;  the  Court,  which  is  called  upon  to  decide,  must  gor- 
em  itself  by  a  moral  certainty ;  for  it  is  impossible,  in  the  nature  of  things,  that 
there  ^ould  be  a  mathematical  certainty  of  a  good  title.  lEUmy  v.  WoUir^  12 
Yes.  252,  266;  UfdM  v.  fTe^ton,  2  Atk.  19;  .SJper^ng  v.  Trtoor,  7  Yes.  498; 
JG.ngdm  v.  Y<mnz^  17  Yes.  473 ;  Uxrd  Braybroke  v.  hukipj  8  Yes.  427.  There- 
fore, when,  from  length  of  time,  it  has  become  impossible  to  discover  in  whom 
the  legal  estate  (if  it  be  indeed  outstanding)  is  actually  vested,  a  reconvey- 
ance may,  when  tnere  is  not  ground  enough  to  repel  the  presumption,  be  pre- 
sumed; Emeryy.  Grocodt:, 6 Mad.  57 ;  Cooibe v. iSWtau, 2  Sim. ds. Stu.  10;otfaer- 
wise,  numerous  titles  must  forever  remain  imperfect,  and,  in  many  respects,  anir 
vailable.  HUlary  v.  WdUer,  ubi  supra;  ffkUe  v.  Foljambe,  11  V«8.  350,  351. 
But,  although  a  purchaser  may  not  be  able  to  resist  a  demand  of  specific  perform- 
ance by  showing  a  bare  possibility  that  the  title  may  be  disturbed,  {S.  C.  and  Biii- 
coe  V.  Perkins,  1  Y.  ds.  B.  493,)  yet,  wherever  a  considerable,  a  rational,  doubt  ex- 
ists, (notwithstanding  the  better  opinion  of  the  Court  is,  that  a  eood  title  can  be 
made,)  a  Court  of  Equity  will  not  compel  a  purchaser  to  take  the  title,  but  will 
leave  the  parties  to  such  remedies  as  they  may  have  at  law.  Stemfion  v.  Seoitj 
16  Yes.  274 ;  Lord  Braybroke  v.  Inskip,  8  Yes.  428 ;  Javoise  v.  The  Duke  of 
Abrt^um^erton^i,  1  Jac.&WalL  576;  i2odkev.£uf(2,  5  Yes^  The  rule,  as 
above  stated,  seems  settled ;  Sloper  v.  Fishy  2  Y.  &  B.  149;  though  Lord  Eldon 
has  assigned  strong  reasons  for  doubting  whether  the  old  practice,  according 
to  which  the  Court  of  Chancery  pronounced  the  title  to*be  either  good  or  ba/^ 
(EUioU  V.  Pott,  3  Bligh,  145,)  was  not  better  calculated  to  check  fraud,  than  the 
nabit  of  letting  off  a  purchaser,  on  the  ground  that  the  title  to  the  estate  be  has 
contracted  for  is  not  without  difficulties.     Vancouver  v.  Bliss,  11  Yes.  465. 

3.  If  trustees  to  preserve  contingent  remaindeis  join  in  destroying  those  re- 
mainders, before  the  first  tenant  in  tail  is  of  ace,  they  are  liable  for  a  breach  of 
trust ;  and  so  is  every  purchaser  under  them  wiSi  notice ;  when  a  title  therefore, 
to  premises  contracted  for,  can  only  be  made  by  means  of  such  a  tortious  act,  spe- 
cific performance  of  the  contract  cannot  be  enforced ;  but  where  such  trustees 
have  joined  in  a  recovery  afler  the  first  tenant  in  tail  was  of  age,  and  the  transac- 
tion appeaiTS  not  to  have  been  an  improper  one,  or  punishable  as  a  breach  of  trust, 
the  title  must  be  accepted.  Biscoe  v.  Perkins,  1  Y.  &  B.  492 ;  Biscoe  v.  FFUkSy  3 
Meriv.  456 ;  Moody  v.  fFattera,  16  Yes.  314. 

4.  Lord  Thurlow  on  one  occasion  observed,  that  it  would  be  an  extniordinai^ 
proceeding  for  a  Court  of  Equi^  to  compel  a  party  to  take  an  estate  which  it 
could  not  warrant  to  him ;  Htaih  v.  Heaih,  1  Brown,  148 ;  but,  it  is  not  to  be  in- 
ferred, that  because  an  estate  is  sold  and  conveyed  under  the  directions  of  the 
Court  of  Chancery,  which  has  employed  its  officer  to  investigate  the  title,  therefore 
the  Court  warrants  that  title.  Tovlmin  v.  Steere,  3  Meriv.  223:  In  re  Janawcnf,  7 
Price,  690.  Lord  Thurlow  could  not  have  intended  to  speak  of  "  warranty  "  in  its 
absolute  sense.  It  is  true,  that  although  a  decree  for  sale  of  an  estate  may  have 
been  obtained  fraudulently,  yet,  when  under  such  decree  a  conveyance  has  been 
made  to  a  bona  fide  purchaser,  to  whom  no  collusion  can  be  brought  home,  a  Court 
will  not  disturb  his  possession  under  the  title  which  has  undergone  its  own  inves- 
tigation. Bennett  v.  Hamill,  2  Sch.  &l  Lef.  578.  For,  besides  the  consideFatioD 
due  to  a  fair  purchaser,  it  would  ruinously  depreciate  the  value  of  all  property  sold 
under  decrees  of  a  Court  of  Equity,  if  the  title  thereto  could,  under  sueli  circum- 
stances, be  shaken :  Burke  v.  Cronne,  1  Ball  &  Bea.  502 :  a  purchaser  has  a  right 
to  presume  the  Court  has  acted  regularly.  Uoyd  v.  Jones,  9  Yes.  65;  Curtis  v. 
Pnce,  12  Yes.  105.  The  purchaser,  however,  in  order  to  be  entitled  to  such  con- 
sideration, must  not  only  stand  free  from  aU  taint  of  personal  fraud  or  collusion, 
iVoldough  V.  Bolger,  4  Dow,  64,)  but  he  wiD  be  held  to  have  had  notice  of  the 
fraud,  wnen  it  was  discoverable  on  the  face  of  the  proceedings  under  which  his 
title  was  made,  (Gort  v.  SkukpoU,  1  Dow,  30,)  at  least  when  the  circumstances 
were  unambiguous ;  Kenney  v.  Broume,  3  Ridgw.  P.  C.  512 ;  and  a  decree  in  an 
imperfect  suit  can  afford  no  protection  to  s.  title.    Coldtnigh  v.  Stervm,  3  Bligh,  186w 

5.  A  defect  in  the  title  to  a  few  acres  of  a  larce  estate  may  often  be  a»&ir  sub- 
ject of  compensation,  but  where  the  part  to  which  a  good  title  cannot  be  made  is, 
though  small  in  quantity,  yet  essential  to  the  full  enjoyment  of  the  remainder,  a 
specific  performance  cannot  be  enforced  by  the  vendor.    KnatMuU  v.  Grutber, 
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1  Mad.  167 ;  iSL  C.  on  appeal,  3  Meriv.  145.  Whether  the  difference  in  value 
between  a  fann  lyin^  compact,  in  a  ring  fence,  and  one  scattered  and  dispersed 
with  other  intennin^ling  lands,  is  capable  of  a  precise  pecuniary  calculation,  may 
be  a  question,  perhaps,  admitting  different  answers,  accordingly  as  it  appears 
whether  the  purchaser  did,  or  not,  enter  into  the  contract  with  a  view  to  personal 
occupation  and  residence.  But  however  inaccurate,  in  respect  to  the  compactness 
of  the  estate,  the  description  of  the  vendor  may  have  been,  still,  if  it  oe  une- 
quivocally proved  that  the  purchaser  was  not  misled  by  the  erroneous  description, 
but  was  well  acquainted  with  all  the  localities  of  the  property,  and  never  could 
have  conceived  he  was  contracting  for  an  estate  within  a  nng  fence,  well  knowing 
there  were  fields,  belonging  to  dSferent  proprietors,  lying  intermixed  therewith, 
he  will  be  entitled  to  no  compensation  on  tnat  ground ;  for,  when  a  person  has 
distinct  knowledge  that  what  he  proposes  to  purcmise  does  not  answer  the  descrip- 
tion given  of  it,  it  must  be  taken  that  he  bids  so  much  the  less.  Dyer  v.  Hargravty 
10  Ves.  508,  the  note  to  which  case,  aee,po8t.  Both  quit  rents,  and  entire  rent 
charges,  are  subjects  of  compensation ;  Efdaile  v.  Steventon,  1  Sim.  &>  Stu.  124 ; 
Homiblouf  V.  S&tr^,  13  Ves.  83 ;  Hdaey  v.  Grantj  13  Ves.  80 ;  but  where  the 
charge  is  only  a  portion  of  a  rent  charge  issuing  out  of  an  entire  estate,  the 
vendee  will  not  be  compelled  to  accept  compensation,  or  to  complete  the  contract, 
unless  the  vendor  can  procure  a  certain  apportionment  of  the  charge ;  (Bamewell 
V.  HoarriBy  1  Taunt  431 ;)  provided  the  purchaser  did  not  become  such  under  a 
clear  understanding,  that  he  was  to  be  exonerated  in  a  specified  different  mode ; 
if  that  were  the  case,  he  cannot  insist  upon  a  better  indemnity  than  that  amed 
upon,  although  it  may  not  be  an  absolutely  perfect  exoneration.  Casamajor  v. 
Strodej  2  Swanst  356.  Upon  principles  analogous  to  those  above  stated,  per- 
formance of  a  contract  for  purchase  of  a  leas^old,  subject  to  what  was  repre- 
sented as  an  apportioned  rent,  will  not  be  decreed,  when  the  apportioimient  has 
not  been  regularly  made.  Bliss  v.  CoUins,  4  Mad.  235 ;  &  C.  5  Bam.  &.  Aid. 
884.  So,  likewise,  a  contract  for  '<  a  secure  lease  of  a  house  "  may  be  renounced, 
if  the  house  Drove  to  be  one  of  several  held  under  a  common  lease,  containing  a 
general  promso  for  re-entry  upon  non-performance  of  any  of  the  conditions  con- 
tained therein ;  for,  in  such  case,  it  is  obvious,  the  due  performance  of  the  cove- 
nants by  the  lessee  alone  could  not  protect  his  possession.  FUdes  v.  Hooker^ 
3  Mad.  194.  The  purchaser  of  an  estate  sold  by  auction,  and  stated  to  be  tithe 
free,  or  subject  only  to  a  modvsy  cannot  be  compelled  to  take  it  if  subject  to  tithe. 
Ker  V.  Chbernfj  stated  in  Sudden's  Law  of  Vendors,  p.  251.  (5th  edit)  But  the 
case  might,  perhaps,  come  within  the  principle  of  compensation,  if  an  estate,  sold 
as  tithe  free,  turned  out  to  be  subject  (not  to  tithe  in  kind,  but)  to  a  money  pay- 
ment in  lieu  of  tithes.  Hotdand  v.  Morris,  1  Cox,  60.  And  if  a  purchaser  choose 
to  take  an  estate,  which  he  has  contracted  for  as  bein^  tithe  iree,  he  cannot  com- 
pel the  vendor  to  buy,  and  convey  over  to  him,  the  tithes,  if  there  be  a  positive 
title  to  them  in  pernancy ;  ajl  he  can  have  is  compensation.  Todd  v.  Gee,  17  Ves. 
280 ;  see,  however,  note  1  to  Tm/Jor  v.  Stibberty  2  V.  437.  If  the  particulars  of 
sale  stated,  that  about  a  certain  number  of  acres  of  the  estate  to  be  sold  were 
tithe  free,  it  would  not  even  be  optional  in  the  nurchaser  whether  be  wpuld  com- 
plete the  contract,  although  a  greater  number  or  acres  than  the  quantity  specified 
turned  out  to  be  titheable ;  for  the  notice  given  was  sufficient  to  put  him  on 
inquiry,  and  if  he  neglected  it,  compensation  would  be  the  utmost  he  could  claim. 
Binks  V.  Lord  RokSbftfy  2  Swanst  223.  It  has  been  intimated,  that,  whether  an 
estate,  sold  as  tithe  free,  be,  or  be  not,  exonerated  from  tithes,  is  not  properly  a 
question  of  title,  at  least  not  such  a  question  as  will,  on  motion,  be  referred  to  the 
Master,  without  the  consent  of  the  party  resisting  specific  performance.  Wed- 
lenger  v.  HilbeH,  1  Meriv.  105,  723. 

6.  When,  on  a  bill  for  specific  performance,  the  single  question  is,  whether  the 
plaintiff  can  make  a  good  tiUe,  it  is  the  modem  practice  of  the  Court  of  Chancery 
to  direct,  on  motion,  a  reference  to  the  Master  to  inquire  into  the  title ;  Brooke  v. 
Clarkey  1  Swanst  551 ;  if  it  clearly  appear,  however,  to  the  Court,  that  there  are 
objections  to  the  title  not  to  be  removed,  and  that  it  would  be  an  unnecessanr 
expense  to  the  parties  to  direct  a  reference,  the  Court  will  itself  decide  on  such 
invalidity  in  the  first  instance.  Omerod  v  Hardman,  5  Ves.  731,  734.  Jenkins  v. 
HiUs,  6  Ves.  664 ;  Rose  v.  CaUand,  5  Ves.  188.  But,  where  the  order  for  a 
reference  as  to  title  has  been  made,  it  has  all  the  effect  of  a  decretal  order,  the 


567*         COOPSR  t^.  DENNB. ^DENNE  V.  COOPEB.        [1792. 

Slaintiff  cannot  turn  round  and  dismlBS  his  bill  as  of  cotine ;  Bueoe  ▼.  BreUj  2  V. 
&B.d78;  ^a/ffiannov.  Iiiim/ey,  1  V.  &B.225;  though,  if  it  be  Teported  that  a 
good  title  cannot  be  made,  the  defendant  may  have  the  bill  diamiBsed,  with  costs, 
on  motion.  WdUen  v.  Pynum^  19  Ves.  352.  When  it  appean  by  the  Mastei^ 
report  that  a  good  title  can  then  be  made^  or  is  capable  of  bein^  made  within  a 
reasonable  time,  {Lord  Brayhroke  v.  Ingk^,  8  Ves.  435,)  a  specific  perfbrmance 
may  be  decreed,  although  a  tille  was  not  clearlv  shown,  or  did  not  exist,  when 
the  contract  was  entered  into,  or  when  the  rererence,  or  even  the  repcnrt,  wis 
made :  Biixk  v.  Haines,  2  Meriv.  445 ;  Wynn  v.  Jtfomm,  7  Ves.  205 ;  O^fiii  t. 
CoapeTf  14  Ves.  205 :  this  rule,  however,  has  been  productiye,  in  many  inatanoea, 
of  great  hardships ;  and  Lord  Eldon  has  declared,  that  he  would  never  extend  it 
to  any  case  to  which  it  had  not  been  previously  applied ;  Ledmen  v.  JBraticr, 
2  Jac.  dL  Walk.  289 ;  and  the  vendor  who  sells  with  a  confused  title,  must,  at 
least,  be  at  the  expense  o^  clearing  it,  if  he  seeks  specific  performance,  fftbon 
V.  Mm,  1  Jac.  &  Walk.  623;  Harford  v.  Pwriar,  1  Mad.  192.  A  vendor  who 
offers  an  estate  for  sale,  but  cannot  make  a  title  to  the  whole,  must,  as  a  eeneril 
rule,  convey  all  in  his  power,  if  the  vendee  choose  to  have  it ;  WttUra  v.  liiijsd^ 
3V.dLB.192;  Woody.  Gfi^^  1  Swanst  54 ;  Aforiloofc  v.  Butter,  10  Ves.  316 ; 
the  Court  will  arrange  the  equities  between  the  parties  in  such  a  case,  by  direct- 
ing an  inquiry  as  to  a  proper  compensation  for  deficiencies ;  but  not  as  to  indem- 
ni^ ;  for  that  would  be  to  inquire,  not  whether  a  good  tide  could  be  made,  but 
how  to  provide  against  a  bad  one ;  Balmanno  v.  Lumlof,  1  V.  dL  B.  225;  PaUm  v. 
Rogen,  ib.  353 ;  Halsof  v.  Grants  13  Ves.  79 ;  there  may,  however,  be  a  case  of 
possible  exception  to  this  general  rule,  when  the  incumbrance,  in  respect  of 
which  an  indemnity  is  offered,  is  trifling,  and  its  continuance  would  still  leave 
the  estate  marketable ;  Wood  v.  Bemalj  19  Ves.  221 ;  and  if  both  parties  be  willing 
that  the  contract  should  proceed  on  such  terms,  a  decree  for  performance,  with 
an  indemni^  to  be  settled  by  the  Master,  may  be  obtained,  /fctey  v.  Gnadf 
vhinfra;  HornMow y.  Shiriev,  13  Vee,  8^ *,  MlUiganv.  Cbofte,  16  Ves.  la 

7.  A  decree  may  be  obtained  bv  a  vendee  to  have  the  purchase  contract  deliv- 
ered up,  on  the  ground  of  the  defective  title  of  the  vendor;  but,  the  vendee 
cannot  also  have  an  inquiry  before  the  Master,  as  to  any  injury  he  has  sustained 
by  the  non-execution  of  the  contract ;  this  is  rather  the  subject  of  an  action  Ibr 
damages:  GtviUm  v.  Sbme,  14  Ves.  129;  Blore  v.  SuiUm,  3  Meriv.  248:  though 
there  may  be  special  cases  in  which  this  remedy  might  possibly  be  (Obtained  in 
Equity.    Toddy.  Gee,  17  Ves. 279. 

8.  That  a  purchaser  may,  by  prematurely  exercising  acts  of  ownership,  preclude 
himself  from  his  ordinary  equitable  right  of  examining  the  title  of  the  estate  he 
has  contracted  for,  see,  cmie,  note  2  to  CaUrqft  v.  /^oeMicJk,  1  V.  221. 

9.  Assignees  under  a  commission  of  bankrupt  are  as  much  bound  as  any  other 
vendois,  to  show  an  unexceptionable  title  to  any  property  they  ofier  for  sale: 
JITDonald  v.  HoMon,  12  Ves.  278;  WkiU  v.  JMja^  11  Ves.  343, 345;  />ewv«S 
V.  Lord  BoUotij  18  Ves.  506 ;  but  in  this  case,  as*  in  all  others,  the  ladiea  of  the 
vendee  may  have  the  effect  of  precluding  him  firom  the  assertion  of  those  claims 
which  he  might  successfully  have  maintained,  had  he  brou^t  them  forward  in 
due  time,  i^umer  v.  HcmdeoAf  4  Ves.  674.  The  same  principle  holds,  gener- 
ally, in  the  case  of  a  lessee  who  contracts  to  sell  the  leasehold  interest:  unlesa 
the  purchaser  has  notice  not  to  expect  it,  ((Mime  v.  Jb^/om&e,  3  Meriv.  64,)  die 
vendor  must  be  prepared  to  show  a  good  titfe  in  the  lessor.  Purvis  v.  Rcytr, 
9  Price,  518 ;  DtvtrtU  v.  Lord  BoUofij  18  Ves.  508.  But  a  distinction  has  been 
made  in  the  case  aP  a  bishop's  lease,  the  mode  of  granting  which  is  piesciibed 
by  statute,  and  where  the  use  of  the  bishop's  seal  raises  a  presumption  of  regu- 
larity, equivalent  to  that  which  is  founded  on  admission  in  the  case  of  a  copyhdd. 
Fane  v.  Spencer,  2  Mad.  43a 
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upon  marriage  cannot  be  sued 
on  afterwards  on  ground  of  part- 
performance  ;  but  no  case  of  a 
settlement  reciting  an  agree- 
ment before  marriage  is  within 
the  statute.  199 

4.  Purchaser  not  entitled  to  a  con- 
veyance of  part,  though  answer- 
ing the  general  description  in 
the  advertisement  of  sale,  as  it 
was  not  in  the  contemplation  of 
either  party  at  the  time  of  the 
purchase  or  conveyance,  pur- 
chaser being  referred  to  a  more 
particular  description,  which  did 
not  include  that  part,  and  the 
surrender  having  been  made  ac- 
cording to  that  and  from  his  own 
instructions.  Caherleyv.  Wil" 
Hams.  210 

5.  If  one  party  thought  he  had  pur- 
chased bona  Jide  part  of  an 
estate,  which  the  other  thought 
he  had  not  sold,  it  is  a  ground  to 
set  aside  the  contract.  If  both 
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conveyed,  it  must ;  otherwise  if 
neither  understood  so.  211 

0.  Small  variation  in  a  general  des- 
cription of  land  not  material. 

212 

7.  Any  person  undertaking  to  des- 
cribe bound  by  the  description, 
whether  conusant  or  not.     213 
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8.  Apothecary  agreed  to  give  his 
patient  50  guineas  to  receive 
500  or  an  annuity  of  100,  if  he 
should  survive  a  year,  which  he 
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costs,  on  account  of  the  money 
actually  advanced,  which  must 
have  been  repaid  upon  a  bill  to 
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Priestly  v.  Wilkinson.        214 

9.  Agreements  for  sale  of  an  es- 
tate, especially  if  by  auction, 
depend  on  the  bonajides  of  the 
transaction;  therefore  trifling 
errors  in  the  description  are  not 
material.     Cakraft  v.  Roebuck. 

221 
10.  Advertisement  of  an  estate  for 
sale  by  auction  described  it  all 
as  freehold,  though  a  small  part 
was  held  at  will;  afler  execu- 
tion of  articles  a  treaty  for  an 
exchange  of  that  part  took  place ; 
pending  which,  at  the  time  ap- 
pointed for  completing  the  pur 
chase,  purchaser  took  posses- 
sion forcibly;  but  proceeded 
in  the  treaty  afterwards,  till  he 
finally  refused  to  agree  to  the 
purchase :  on  bill  of  vendor  pur- 
chase-money decreed  to  be  paid 
with  4  per  cent,  from  the  time 
it  ought;  but  inquiry  directed 
as  to  what  ought  to  have  been 
the  compensation  at  that  time  for 
the  part  not  freehold ;  that  with 
the  out-goings  to  be  deducted. 
Cakraft  v.  Roebuck.  221 

11*  The  same  construction  at  law 
and  in  equity  upon  the  Statute 
of  Frauds,  and  part-perform 
ance  of  a  parol  agreement  takes 
it  out  of  the  statute.  333 

12.  A.  agreed  to  sell  goods  to  B.  to 
be  accounted  for  in  part  of  a 
debt  to  B. ;  C.  with  notice  agreed 
to  sell  the  goods  as  factor ;  not 
allowed  to  retain  for  a  debt  to 
him  from  A.  Weymouth  v. 
Boyer.  416 

13.  Property  in  a  cargo  transferred 
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by  bill  of  sale  signed  by  vendor 
and  vendee:  but  by  a  new  agree- 
ment signed  by  them  before  they 
parted,  that  it  shall  be  uAd  and 
accounted  for  by  the  factor  for 
vendor,  it  is  reduced  to  agree- 
ment, and  therefore  remedy  in 
equity.  Weymouth  v.  Bayer,  416 

14.  Agreement  ccmceming  any  sub- 
ject, though  in  form  personal, 
raises  a  trust  in  equity  against 
the  party  himself,  volunteers, 
and  claimants  with  notice  under 
him;  except  where  the  effect 
would  be  to  restore  the  power  of 
violating  it,  as  where  tenant  in 
tail  has  suffered  a  recovery  con- 
trary to  his  covenant.  478 

15.  Agreement  by  wife  without 
knowledge  of  husband  to  pay  ad- 
ditional rent  out  of  her  separate 
property,  good.  Master  v.  Ful- 
ler. 513 

16.  Agreement  by  A.  to  purchase 
houses  from  B.  for  431^  lO^. 
possession  to  be  given,  and  200/. 
paid,  immediately,  the  rest  with 
interest  at  Michaelmas :  but  if 
not  then  paid,  A.  to  pay  ''  in 
lieu  of  interest  upon  the  same 
a  clear  rent  of  42^  per  annum," 
out  of  which  was  to  be  deducted 
interest  for  the  200/.  paid :  not 
usurious.     Spurrier  v.  Mayoss. 

527 

17.  Discretion  in  the  Court  to  de- 
cree specific  performance  of  an 
agreement  for  a  purchase,  or  to 
leave  it  to  law ;  therefore  a  pur- 
chaser will  not  be  compelled  to 
take  a  doubtful  title.  Cooper 
V.  Denne.  565 

See  Evidence,  4,  5.    Fraud, 
4.    Pleading,  15.    Repair. 
Usury.    Will,  13. 
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See  Will,  16,  41,  42,  4a 
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See  Practice,  26, 30, 31 ,  38, 53, 
54. 
ANNUITY. 

1.  Devisee  for  life  of  a  rent-charge 
out  of  an  estate  devised  in  strict 
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settlement  assigned  it  to  credit- 
ors as  a  collateral  security. 
Tenant  for  life  with  intent  to 
redeem  it  for  the  annuitant  gave 
bonds  to  the  creditors  on  con- 
dition of  giving  up  their  secu- 
rities to  annuitant  to  be  cancel 
led.  Executors  of  obligor  paid 
all  the  Umds  but  one,  which  they 
disputed,  because  though  deliv- 
ered by  obligor  to  a  third  person 
for  creditor,  when  he  should 
agree,  it  was  not  accepted  till 
after  death  of  obligor.  This 
bond  was  recovered  upon  at  law. 
Annuitant  entitled  as  against 
the  executors  to  the  annuity  dis- 
encumbered, but  not  to  arrears 
incurred  in  life  of  obligor ;  and 
as  against  tenant  of  the  estate  to 
arrears  since  the  death  of  obli- 
gor; but  future  payments  left 
to  agreement,  as,  heir  at  law 
devisor  of  the  annuity  not  being 
party,  execution  of  the  trusts  of 
the  will  could  not  be  decreed, 
Oraham  v.  Crrakam*  272 

2.  Interest  of  arrears  of  annuity  in 
bar  of  dower  refused.  Tew  v. 
Earl  of  Wtntertm.  451 

3.  For  interest  of  arrears  of  annuity 
in  bar  of  dower  some  inference 
of  a  contract  for  interest  upon 
forbearance  is  necessary :  com- 
passion, poverty,  or  that  she  bor- 
rowed  money,   not    sufficient 

451 
ANSWER.— Sec  Practice,  13,  14. 

Pleading,  10. 
APPEALS  TO  THE  LORDS.      447 
APPOINTMENT.— See  Power,  1, 

2,   5,    6,  7,  9.      Promotions. 

Will,  29,  38. 
ARBITRATION. 

1.  Arbitrator  is  not  to  consider 
himself  agent  for  the  perscm, 
who  appoints  him.  226 

2.  Parties  to  an  award  bound  by  it. 
Price  V.  Williams.  365 

3.  Arbitrator  on  general  reference 
of  all  matters,  &c.  may  go  far- 
ther than  the  Court  could,  to  do 
complete  justice ;  and  may  there- 
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fiM'e  relieve  against  a  harsh  right 
which  in  a  Court  of  justice  would 
prevail  :  a  puty  may  impeach 
the  award  for  corruption  or  grgss 
mistake,  not  for  erroneous  judg^ 
ment;  in  the  case  of  mistake  the 
arbitrator  must  be  convinced  of 
it  and  that  he  acted  upon  it.  But 
arbitrator  on  reference  to  inquire 
into  facts,  d&c.  is  as  a  Master ; 
and  the  Court  will  draw  the  con- 
clusion ;  or  if  he  has,  will  see 
that  it  is  right.  ^  Knox  v.  Sym- 
monds.  369 

4.  Exceptions  may  with  leave  of 
the  Court  be  taken  to  an  award 
upon  reference  to  inquire  into 
facts ;  if  allowed,  the  Court  will 
refer  it  to  a  Master,  but  not  back 
to  the  arbitrator  without  con- 
sent. 370,  n. 
See  Practice,  37. 
ofl  ARREARS.^See  Annuity,  1, 2, 3. 

ASSETS. 

1.  Executors  may  dispose  of  a  lease 
for  years  as  assets  notwithstand- 
ing a  proviso  or  covenant,  that 
lessee  shall  not  alien.  8eers  v. 
Hind.  294 

2.  At  law  the  person  often  sued  in 
respect  of  the  assets,  in  equity 
the  assets,  themselves.  430 

See  Practice,  36. 

ASSIGNEES  OP  BANKRUPT. 
See  Bankrupt. 

ASSIGNMENT.— See  Executor,  2. 
Lien,  1,  2.  Practice,  57.  Re- 
lease. 

ASSUMPSIT. 

Conveyance  or  delivery  neces- 
sary to  support  generaJ  indebi- 
taius  assumpsit.  530 

ATTESTATION  of  WILL. 
See  Will,  1,  3. 

ATTORNEY.— See  Fraud,  9.  So- 
licYtor. 

AUCTION.— See  Agreement,  9, 10. 

AWARD.— See  Arbitration. 


BANKRUPT. 
1.  Interest  at  4  per  cent,  against  as- 
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signees  of  bankrupt  for  not  mak- 
ing a  dividend,  when  they  ought, 
wUl  be  increased  upon  circum- 
stances.    HittiartPs  Ceise. 

2.  Upon  bankruptcy  the  mode  of 
selling  an  estate  is  left  to  the 
Commissioners,  not  directed  by 
the  CoUft,  as  in  a  sale  by  a  Mas- 
ter.    Ex  parte  Comings.      112 

3.  A  sole  trader  ii^debted  by  bond 
took  in  a  nominal  partner,  but 
without  fraud  :  two  years  af- 
ter the  partnership  failed :  that 
separate  debt  not  permitted  to 
be  proved  under  the  joint  com- 
mission, unless  something  as 
payment  of  interest  by  both,  to 
make  the  partnership  liable,  for 
which  very  little  would  be  suffi- 
cient   JEx  parte  Jackson,     131 

4.  Upon  a  bankruptcy  there  being 
a  surplus  afler  dividing  to  the 
amount  of  the  whole  principal 
with  interest  to  the  suing  out  the 
commission,  subsequent  interest 
ordered  on  petition  oi  bond  cred- 
itors, saving  just  allowances; 
and  commissioners  might  give  it 
without  order,  and  need  stop  at 
nothing  but  want  of  assets.  But 
no  compound  interest  allowed. 
Ex  parte  Morris.  132 

5.  Creditor  upon  receiving  his  debt 
superseded  a  commission  of 
bankruptcy  without  application 
to  the  Court :  ordered  to  refund. 
Ex  parte  Thomson.  157 

6.  Six  months  afler  bankruptcy 
creditor,  who  had  bankrupt  in 
execution  on  judgment,  peti- 
tioned for  account  and  to  be 
admitted  under  commission 
account  ordered  ;  dividend  to 
be  reserved  to  the  extent  of  the 
verdict.  A  few  days  afler  he  was 
ordered  to  elect  in  a  fcMrtnight. 
Ex  parte  Hopkinson.  159 

7.  Quare^  whether  creditor  may 
wait  a  reasonable  time  for  a  divi- 
dend, or  must  elect  immediately 
Ex  parte  Hopkinson.  159 

8.  Creditor  having  taken  his  rem- 
edy at  law  cannot  take  a  divi- 
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dend  too;  but  may  assent  or 
dissent  to  certificate.  Ex  parte 
Hopkinson.  159 

9.  Qu€Bre^  whether  shares  of  a  ship 
not  at  sea  are  within  21  Jac  1, 
c.  19,  §  10, 11,  or  whether  trans- 
fer  of  bill  of  sale  is  sufficient  de- 
livery of  posession.  Also  whether 
it  is  affected  by  the  r^istry  act 
Ex  parte  8tadgroom.  163 

10.  Creditors  of  a  partnership, 
which  failed  in  two  years,  allow- 
ed to  come  upon  -Uie  s^»arate 
estate  of  one  partner  in  respect 
of  effects  taken  out  of  the  part- 
nership by  him  without  the 
privity  of  the  other.  Ex  parte 
assignees  of  Lodge  and  jFendal. 

166 

11.  Assignees  under  separate  com- 
mission cannot  come  upon  j<HBt 
estate  for  a  sum  brought  into  the 

.  partnership  beyond  his  share; 
for  creditors  rely  on  the  ostensi- 
ble state  of  the  fund.  167 

12.  Assignees  of  bankrupt  made  no 
dividend,  but  thirteen  years  a^ 
ter  the  bankruptcy  had  firom  the 
produce  of  the  prc^rty  accum- 
ulated enough  to  pay  fiAeen  shil- 
lings in  the  pound ;  sale  and  dis- 
tribution ordered  on  petition  of 
one  creditor.  Ex  parte  Goring. 

166 

13.  Assignee  of  bankrupt  must  not 
keep  mcmey  in  his  hands.     169 

14.  Commissioners  not  to  decide, 
whether  an  estate  of  bankrupt 
shall  be  sold,  or  not ;  there  mnst 
be  an  order  for  sale ;  any  creditor 
has  a  right  to  insist  on  it     169 

15.  Creditors  of  bankrupt  entitled 
.    to  interest  if  a  surplus.         170 

16.  Bankrupt  was  prevented  from 
surrendering  because  the  Com- 
missioners did  not  attend  at  the 
day :  on  petition  of  the  Com- 
missioners another  day  was  ap- 
pointed. The  Court  blamed  their 
conduct,  and  said,  the  petition 
ought  to  have  been  by  the  bank- 
rupt Ex  parte  Grey.  195 

17.  One   partner    absconded,   and 
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died  abroad;  but  never  was  a 
bankrupt :  separate  commiBsion 
against  the  other,  under  which 
the  assignees  seized  joint  eflfects : 
the  joint  debts  are  to  be  first  paid 
out  of  the  joint  fund,  the  residue 
divided  between  the  bankrupt's 
estate  and  the  representative  of 
the  deceased  partner.  HanJcey  v. 
Oarrdtt.  236 

18.  Assignees  kept  the  fund  8  years 
without  dividing ;  one  admitted, 
he  had  lent  the  share  received  by 
him  at  5  per  cent,  the  other,  that 
he  had  lent  his  share  to  a  part- 
nership, in  which  he  was  engag- 
ed with  his  own  money  without 
any  distinct  charge  of  interest : 
decreed  to  pay  such  interest,  as 
shall  appear  to  have  been  made, 
and  where  none,  4  per  cent 
Hankey  v.  Garratt.  236 

19.  Holder  of  note  gave  it  up  on  re- 
ceiving an  order  to  pay  out  of 
purchase  money.  It  was  not  ac- 
cepted, but  purchaser  verbally 
agreed  to  give  notice  to  attend, 
when  the  deeds  and  money  were 
ready.  He  did  attend  according- 
ly :  but  before  the  business  was 
over  drawer  was  arrested,  and 
soon  afler  a  bankrupt;  holder 
had  a  lien,  the  order  not  being 
given  in  contemplation  of  bank- 
ruptcy, though  he  knew  drawer 
to  be  insolvent  at  the  time. 
Yeates  v.  Groves,  280 

See  Fraud,  9.    Practice,  23. 
BARON  AND  FEME. 

1 .  The  burdens,  to  which  a  husband 

is  liable,  are  a  consideration  for 
his  marital  rights,  upon  which 
therefore  fraud  may  be  com- 
mitted. 28 

2.  Conveyance  by  a  woman  under 

any  circumstances,  and  even  the 
moment  before  marriage,  good 
prima  facie ;  bad  only,  if  fraud ; 
as  where  made  pending  the  trea- 
ty-without  notice.  28 
3.  Will  by  wife  of  her  separate 
property  and  its  produce,  wheth- 
er derived  from  her  husband 


BARON  AND  FEME-— continued. 
or  a  third  person,  good.    Feiii- 
pjace  V.  Gorges.  ^  64 

4.  The  moment  a  woman  takes  per- 
sonal to  her  sole  use,  she  has 
sole  right  to  dispose  of  it.      48 

5.  If  no  disposition  of  wife's  sepa- 
rate property,  husband  succeeds 
as  next  of  kin,  not  by  marital 
right.     (Qtf.  see  the  note.)    49 

6.  Ne  ezeat  regno  upon  affidavit  of 
wife  against  husband  refused. 
Sedgwick  V.  Wdlkins,     •»      49 

7.  Wife's  evidence  against  hus- 
band allowed  only  for  security 
of  the  peace  ;  but  she  cannot 
sustain  an  indictment  against 
him.  49 

8.  Upon  a  suit  in  Ecclesiastical 
Court  by  wife  for  alimony. — 
Quctre  whether  before  the  de- 
cree Court  will  grant  writ  of 
ne  exeat  regno  against  husband. 
Coglar  V.  Coglar,  94 

9.  Wife  barred  from  her  right  to 
be  exonerated  out  of  the  assets 
of  her  husband  in  respect  of 
money  raised  by  mortgage  of 
her  estate,  and  received  by  him, 
by  telling  executor,  she  would 
not  raise  her  claim ;  and  no  dif- 
ference, whether  legacies  were 
paid  before  or  after.  Clinton  v. 
Hooper.  173 

10.  Parol  evidence  of  her  declara- 
tions admissible  to  prove,  that 
it  was  not  applied  for  the  hus- 
band's use;  not  to  prove  the 
transaction  itself  different  from 
what  it  appears  to  be  by  the  in- 
struments and  the  other  evi- 
dence ;  as  that  was  intended 
as  a  gifl  to  him.  Clinton  v. 
Hooped.  173 

11.  General  exception  of  mortgaged 
debts  out  of  charge  in  will  for 
debts  not  sufficient  to  put  wife 
to  election  to  take  under  will  or 
have  mortgage  of  her  estate 
paid  out  of  assets.  178 

12.  Proof  of  application  of  mon- 
ey raised  on  wife's  estate  to  her 
use  bars  her  demand  on  hus- 
band's assets.    Wife  does  not 
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stand  in  place  of   the    n&ort- 
gagee.  181 

13.  Parol  evidence  admissible  to 
prove  application  for  benefit  of 
the  wife  or  any  relation  of  her's, 

184 

14.  Heir  at  law  would  be  barred  of 
his  right  against  personal  as- 
sets by  declaration  proved  by 
parol,  that  he  would  not  raise 
his  claim,  or,  even  after  legacies 
paid,  affirming  it;  and  wife's 
case  is  the  same  as  that  of  heir 
at  law.  185 

15.  Husband  having  paid  part  of 
mortgage  upon  wife's  estate,  in 
which  she  had  joined,  may  by 
his  indorsement  charge  it  again 
to  the  same  amount,  but  not 
itUrcu  185 

16.  Husband  acquires  no  interest  in 
it  by  paying  it  ofil  186 

17.  Wife  not  to  be  paid  in  prefer- 
ence to  onerous  creditors.    186 

18.  Wife's  right  not  on  the  contract, 
but  because,  being  husband's 
debt,  his  personal  estate  bound 
in  the  first  instance.  186 

19.  Not  necessary  to  appear  on  the 
instruments  that  it  is  the  debt  of 
the  wife,  but  may  be  proved 
aliunde.  187 

20.  Where  the  debt  is  not  originally 
the  husband's,  his  covenant  to 
pay  is  only  collateral,  and  will 
not  make  it  his :  but,  qumrt, 
whether  so  against  creditors. 

187 

21.  Court  will  not  infer  an  equita- 
ble assumpsit  contrary  to  the 
tenor  of  the  obligation  subsist- 
ing between  husband  and  wife. 

188 
22  Where  the  money  was  paid  to 
the  wife  with  privity  of  husband, 
without  writing,  so  as  to  appear 
that  she  could  dispose  of  it  in 
her  life  or  by  will,  not  to  be 
considered  the  debt  of  husband. 

188 

23.  Feme  covert  is  a  feme  sole,  as 

far  as  the  instrument  creating 

her  separate  estate  makes  her 
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proprietor;  and  if  she  i^edges 
it  according  to  her  power,  the 
trustees  must  hold  to  the  uses 
she  appoints :  but  where  she  ac- 
cording to  her  power  appointed 
for  the  benefit  of  her  husband, 
an  inquiry  into  the  circumstan- 
ces was  directed.  Pjrftus  v. 
Smith.  189 

24.  Creditor  of  wife  has  a  right  in 
equity  against  her  separate 
property  and  against  husband 
in  respect  of  it,  but  not  beyond 
it,  if  notice.     LiWa  v.  Airey. 

2T7 

25.  Plaintiff  with  notice  of  separate 
allowance  of  the  wife,  a  very 
weak  woman,  advanced  to  her 
wtotonly  beyond  it ;  proo^  thai 
she  received  more  than  the  de- 
mand, she  could  make  oat ;  biO 
dismissed  without  account,  the 
value  being  trifling.  IMJRa  t. 
Aireff*  277 

26.  Legacy  decreed  Xofeme  cm^ert ; 
setUement  directed.  GreeM  ▼. 
Scott.  263 

27.  Wife  examined  on  commttskn 
apart  from  husband  as  to  the 
disposition  of  m<mey  devised  to 
be  laid  out  in  land  for  her  in 
tail,  reversion  to  her  in  fee, 
whether  to  be  received  in  mon- 
ey, or  laid  out  as  directed.  JBtii- 
ford  V.  BoModen.  512 

See  Agreement,  15.     Infant, 
1.    Practice,  33.     Settle- 
ment, 1. 
BEQUEST.— See  WUl. 
BIDDING.  — See  Practice,  56. 
BILL  OF  DISCOVERY. 

See  Costs,  8.    Pleading,  10. 
BILL  OF  EXCHANGE. 

Order  payable  out  of  a  particu- 
lar fund,  not  a  biU  of  exchange. 

281 
BILL  OP  INJUNCTION. 

See  Practice,  50. 
BILL  OF  INTERPLEADER. 

See  Interpleader. 
BILL  OF  SALE. — See  Bankrupt,  9. 
BILL  OP  SUPPLEMENT. 
See  Practice,  45. 
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BILL  FOR  SPECIFIC  PERFORM'^ 
ANCE  OF  AGREEMENT. 
See  Agreement,   17.    Prac- 
tice, 34. 
BILL  TO  PERPETUATE   TES- 
TIMONY.—See  Pleading,  16. 
BOND. 

1.  Bond  delivered  to  a  third  per- 
son; to  be  delivered  to  obligee 
on  performance  of  condition, 
takes  effect  on  perf(»rmance  from 
original  sealing  and  delivery, 
though  obligcNT  and  obligee  both 
dead.  275 

2.  Bond  by  ftmt  delivered  to  a 
stranger  before  her  marriage,  to 
be  delivered  on  condition,  good, 
though  condition  performed  af- 
ter marriage.  275 

3.  Bond  not  to  be  tacked  to  a  mort- 
gage against  creditors.  Hamr 
ertoH  V.  Rogers.  513 

See  Annuity,  1.    Confirma- 
tion, 1,  2. 
BREWERY. 

Court  sometimes  takes  the  man- 
agement of  a  brewery  out  of  the 
hands  of  the  parties.  130 

BUILD.— See  Rq)air 


CHANCERY. 

To  rectify  mistakes  is  the  pecu- 
liar province  of  the  Court  of 
Chancery. 

CHARGE  AND  DISCHARGE. 
See  Practice,  61. 

CHARITY. 

1.  Stock  cannot  be  appropriated  to 
support  of  a  permanent  charity ; 
but  must  be  sold,  and  the  money 
i^ptopriated.  Isaac  v.  Gom^ 
pertz,  44 

2.  On  information  administration 
of  a  charity  under  an  appoint- 
ment by  the  trustees,  and  a  plan 
confirmed  by  decree,  taken  from 
the  parties  appointed,  being  sub- 
jects of  the  United  States  of 
America,  and  therefore  not  now 
liable  to  the  control  of  the 
Court.  Attorney  General  v. 
City  of  iMdm.  243 


CHARITY— coRftniiei/. 

3.  On  information  for  charity  rela- 
tor appearing  to  have  no  title, 
there  can  be  no  decree  but  to 
dismiss  the  information ;  and  in 
that  case  costs  cannot  be  given 
out  of  the  charity.  Attorney 
General  v.  Oglender.  246 

4.  The  only  way  of  administering 
a  charity  is  under  general  direc- 
tion to  trustees :  in  case  of  mis- 
behavior there  must  be  a  new 
information :  but  the  Court  will 
not  keep  the  information,  and 
execute  under  it  from  time  to 
time.  Attorney  Generals,  Ha- 
berdasher's  Company.  295 

5.  The  most  general  gifts  for  char- 
ity executed.  475 

6.  Power  to  dispose  to  charities 
specified  survives  notwithstand- 
ing the  death  of  the  person  to 
execute.  475 

See  Practice,  29.     Will,  ii, 
50, 53,  59. 

CHILD.— See  Parent  and  Child. 

CHOSE  IN  ACTION. 

Choses  in  action^  viz.  stock, 
debts,  &o.  are  not  liable  to  cred- 
itors :  thev  cannot  be  taken  on 
a  heari  fadas ;  and  cannot  be 
touched  in  equity.  Dundas  v. 
DiUens.  197 

CIVIL  LAW.—  See  Satisfaction,  3. 

CODICIL.  —See  Will,  37,  56,  57. 

COLLEGE.— See  Costs,  6. 

COMMISSIONERS    of    BANK- 
RUPT. 
See  Bankrupt. 

COMMITTEE.— See  Lunatic. 

CONDITION. 

Words  of  restraint,  unless  there 
is  a  provision  for  the  conse- 
quence of  violation,  operate  only 
as  recommendation.  483 

See  Assiets^  1.    Bond,  1,  2. 
Will,  28. 

CONFIRMATION. 

1.  Purchase  and  re-purchase  of  a 
legacy  expectant  on  a  death : 
the  whole  transactions  set  aside 
for  firaud;  and  not  confirmed  by 
a  subsequent  bond,  and  payment 
of  interest  for  four  years,  be- 


Vlll 


TABLE   OP  CONTENTS. 
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cause  given  under  an  idea,  that 
obligor  was  bound  by  the  former 
transaction :  all  the  deeds  set  a- 
sidci  and  account  decreed. 
Crowe  V.  Ballard.  215 

2.  Bond  given  at  fiill  age,  and  not 
in  distress,  but  under  auction  of 
honor,  will,  if  attended  with 
money  actually  advanced,  main- 
tain a  former  bargain  however 
disadvantageous  :  but  is  no  con- 
firmation, wherever  it  is  not 
given  freely,  as  if  under  distress, 
or  terror,  or  apprehension  from 
the  original  transaction,  though 
unfounded.  220 

3.  {Religious).  Name  of  confirma- 
tion is  the  real  name.  416 

CONSIDERATION— See  Costs,  1 
Deed, 2.   Lien, 2.  Trust,?,  11. 

CONTEMPT.    See  Ward  of  Court. 

CONTINGENT   LEGACY. 
See  Will,  5. 

CONTRACT.— See  Agreement. 

CONVERSION.— See  Trover. 

CORPORATION. 

1.  Information  in  nature  of  quo 
warranto  upon  9  Anne,  c.  20, 
for  usurping  the  office  of  free 
burgess  does  not  lie  against  the 
mere  claim  of  one,  who,  though 
elected,  never  was  admitted ;  nor 
against  a  member,  till  removal 
by  the  corporation.  The  King 
V.  Ponsonby.  1 

2.  King  may  at  his  discretion  seize 
the  franchise  of  a  corporation 
guilty  of  an  offence  amounting 
to  a  forfeiture.  8 

See  Forfeiture. 
COSTS. 

1.  No  costs  to  any  party  claiming 
under  a  contract  not  meritorious, 
even  though  recovered  upon ;  not 
even  to  a  trustee.  55 

2.  Costs  to  trustees ;  but  none  f<»r 
or  against  heir  at  law  Defendant, 
who  raised  a  point,  and  failed. 

205 

3.  Costs  to  trustees  and  executors 
brought  into  Court,  though  they 
made  a  claim,  and  failed,  if  mere- 
ly by  way  of  submission.      205 


COSTS — continued. 

4.  Costs  given ;  and  the  fund  being 
in  Court,  ordered  to  remain  till 
the  account ;  the  costs  to  come 
out  of  the  balance,  if  any  dae 
to  the  party,  as  far  as  it  would 
ga  221 

5.  Costs  of  course  out  of  the  fond 
to  agents,  receivers,  and  tmslees, 
who  have  accounted  fairly,  and 
paid  money  into  Court.        246 

6.  Costs  cannot  be  given  to  a  Col- 
lege individually,  nor  as  a  Cor- 
poration, unless  proved  so.  246 

7.  Costs  given  out  of  the  req»ective 
estates.  280 

8.  Rule,  that  plantiff  in  bill  of  dis- 
covery shall  pay  costs  in  all 
cases,  is  too  general ;  he  ought 
only,  where  he  files  a  bill  in  the 
first  instance,  not  where  com- 
pelled to  it  by  Defendant's 
refusal.  423 

9.  Bill  dismissed  with  costs  as  to 
one  Defendant ;  those  costs  given 
over  against  the  others.        426 

10.  Given  or  refused  generally,  20, 
29, 49, 60, 68, 82,  99, 133, 154, 
158,  213,  249,  265,  267,  276, 
278,  282,  293, 297,  334,  362, 
426,  447,  484,  511,  513,  514, 
546. 

See  Agreement,  8.    Charity, 
3.     Executor,  3.     Fraud, 
2,    5,    9.      Interpleader. 
Lunatic,  3.     Practice,  4, 
21,  26,  27,  40,  44,  48, 
52,  58.  Receiver,  4.    Set- 
tlement, 6.    Trust,  16. 
COVENANT.— See  Assets,  1.    In- 
fant, 4.     Lien,  3. 
COVERTURE.— See    Baron    and 

Feme. 
CREDITOR.— See     Baron       and 
Feme,  17,  20,  24.    Bond,  a 
Chose  in  Action.  Election,  8. 
Judgment.  Settlement,  4,  6. 
CROSS  BILL.— See  Practice,  27. 


DEBT.—  See  Chose  in  action.  In- 
terest, 1.    WUl,  39,  44,  45,  46. 
DECREE.— See  Practice,  8, 17. 
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D££D. 

1.  Bill  to  have  a  voliintary  deed  de- 
livered up  disniissed ;  Cross  bill 
to  execute  it  retained  for  a  year, 
with  liberty  to  sue  upon  a  cove- 
nant in  the  deed.  Cobiun  v.  Sar- 
rel.  50 

2.  Clause  in  a  deed  of  assignment 
of  Stock  firom  amarri^  man 
to  a  married  woman,  that  she 
shall  live,  where  he  resides, 
though  suspicious,  is  not  suffi- 
cient ground  to  hold  it  pro  turpi 
causa.  Want  of  allegation  shall 
not  prevent  the  Court  firom  look- 
ing into  the  consideration.  51, 
52. 

3.  Prima  facie  title-deeds  are  pro- 
perty in  the  custody  of  tenant 
for  life.  May  be  taken  firom  a 
jointress  upon  her  jointure  being 
confirmed.  76 

4.  Where  tenant  for  life  is  satis- 
fied and  does  not  care  about  the 
title,  but  remainder-man  is  not, 
Court  will  take  care  of  the  deeds, 
and  not  leave  them  in  the  hands 
of  third  persons,  who  have  no 
right,  to  the  prejudice  of  re- 
mainder-man. 78 

See  Lien,   1.    Pleading,   1. 
Practice,    2,  23.     Trust, 
11.     WUl,  38. 
DEED,  TESTAMENTARY. 

See  Will,  40. 
DEMURRER. 

See  Pleading,  2,  6,  9,  16. 
DEVISE.— See  Will. 
DEVISEE.— See  Election,  8.  Prac- 
tice, 2.  WUl. 
DISCHARGE.— See  Practice,  61. 
DISCOVERY See   BUI  of  Dis- 
covery. 
DONATIO  MORTIS  CAUSA. 
Issue  directed  to  try  whether 
there  was  donatio  mortis  causa^ 
as  it  did  not  appear  to  have  been 
in  the  last  Ulness.    Blount  v. 
Burrow.  546 

DOWER.— See  Annuity,  3.  Elec- 
tion, 6. 
DURESS. 

Compromise  with  a  man  in  gaol 
though  not  at  the  suit  of  the  par- 


DURESS— eoKltitiim/. 

ty,  with  whom  it  is  made  not  to 
stand.  43 

See  Settlement,  1. 

E 

EAST  INDIA  COMPANY. 

East  India  Company  have  neith- 
er an  independent  nor  delegated 
sovereignty ;  but  are  mere  sub- 
jects. 390 
See  Pleading,  11. 

ELECTION. 

1.  Husband  devised  all  his  real  and 
personal  estates  in  trust  for  his 
wife  for  life,  provided  she  should 
not  marry ;  and  made  her  exec- 
utrix. The  trustees  not  acting 
she  took  possession.  After  re- 
ceiving rents  and  profits  for  five 
years  not  allowed  to  elect  to 
take  a  sum  under  marriage  set- 
tlement without  special  ground, 
as  that  firom  the  situation  of  the 
property  it  was  doubtfiU,  what 
would  be  the  result.  Butricke 
V.  Broadhurst,  171 

2.  Party  having  right  of  election 
may  file  a  bUl  to  have  property 
cleared  in  order  to  elect  to  ad- 
vantage. 172 

3.  Question,  whether  testator  in- 
tended legatee  should  give  up  a 
legacy  under  the  will  of  another 
testator,  or  considered  it  as  giv- 
en up ;  legatee  entitled  to  both ; 
the  intent  not  being  sufficiently 
made  out  to  compel  election. 
Baugh  V.  Read.  257 

4.  Election  to  take  under  or  in  op- 
position to  a  will  can  only  be 
compelled  upon  something  in 

.  the  wUl,  not  dehors,  Stratton 
V.  Best.  285 

5.  Wife  entitled  under  bcmd  by  the 
husband  upon  the  marriage  to 
a  sum  payable  three  months  a& 
ter  his  death  for  her  for  life, 
then  for  the  children,  if  none, 
for  her  absolutely;  by  wUl  he 
gave  all  real  and  personal  estate 
he  then  had,  or  might  die  pos- 
sessed of,  upon  trust  to  pay  her 
the  rents  and  interest  for  life, 
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ELECTION— emUhuud. 

then  the  whole  equally  to  the 
children,  if  none,  over,  and  4-e- 
voked  all  fprmer  settlements  and 
wills.  There  were  no  children. 
Widow  entitled  to  both.  For^ 
sight  y.  Gnmt.  2&8 

6.  Widow  put  to  election  to  take 
under  the  will  of  her  husband 
or  4ower  notwithstanding  great 
disproportion.  Receipt  of  a 
legacy  and  annuity  under  the 
will  for  three  years  did  not  pre- 
vent her  right  of  election,  being 
presumed  not  to  have  acted  with 
full  knowledge^  which  would 
bind  her.  Wake  t.  Wake.    335 

7.  Tenant  in  tail  of  a  rent-charge 
under  settlement,  being  also  de- 
visee in  strict  settlement  of  the 
estate  charged  with  it,  put  to 
election.    Biake   v.    Bunbuty, 

514 

8.  Devisee  cannot  disappoint  the 
will  even  if  it  disposes  of  his 
property  :  but  must  either  con- 
vey according  to  the  devise, 
or  renounce  the  benefit  of  it 
pro  ianio ;  so  if  he  is  an  incum- 
brancer upon  the  estate  directed 
by  the  will  to  go  free  firom  in- 
cumbrance, he  must  elect :  but 
the  intent  must  appear  by  de- 
claration plain  or  necessary  in- 
ference. 523 

9.  Election  never  but  upon  pre- 
sumed intent.  557 

10.  Election  can  only  exist,  where 
a  person  has  a  decided  interest, 
and  something  is  left  him  by 
will.  561 

See  Baron   and  Feme,    11. 
Portion.      Satisfaction,  9. 
Will,  61. 
ELECTION  TO  SUB  at  Law  or  in 
Equity. — See  Bankrupt,  6,  7, 
8.    Practice,  15. 
EQUITABLE  INTEREST. 

See  Trust,  14.    Will,  9,  11, 
13,  14, 15,  31. 
EQUITABLE   LIEN.— See   Will, 

15. 
EQUITY  op  redemption. 
See  Mortgage. 


ESTATE  for  LIFE. 

1.  Tenant  £w  life  is  only  to  keep 
down  the  interest  of  an  incum- 
brance, but  not  to  be  charg- 
ed with  any  part  of  the  princi- 
pal. 234 

2.  Tenant  for  life  has  no  propoty 
in  the  underwood,  till  his  estate 
comes  into  possession;  there- 
fore cannot  have  an  account  of 
what  was  cut  wrongfblly  by  a 
preceding  tenant  Pigat  v. 
Bullock.  479 

3.  Tenant  for  life  without  impeach- 
ment of  waste  cannot  maintain 
trover  for  timber  severed  during 
a  prior  estate :  but  it  vests  im- 
mediately in  the  owner  of  the 
inheritance.  Tenant  Ibr  life 
impeachable  is  in  the  same  case 
as  to  underwood.  484 

4.  Tenant  for  life  let  into  posses- 
sion on  consent,  and  giving  se- 
curity to  pay  charges  payable 
out  of  rents  and  profits,  and  to 
keep  down  interest  of  the  fund 
to  answer  contingent  charges. 
Blake  v.  Btmbury.  514 

See    Exoneration,    1,  2,  3. 
Trust,  13.  Waste,  1.  Wifl, 
6,8L 
ESTATE  FOR  YEARS.  ^ 

Leases  for  years  protected  by 
statute  21  Hen.  YIU.  c.  15,  from 
the  operation  of  a  recovery.  567 
See  Assets.    Mortgage. 
ESTATE  TAIL.— See  AgteemeaU 

14.    £x<merati<m,  1. 
EVIDENCE. 

1.  Probate  of  will  in  the  Ecclesias- 
tical Court  sufficient,  as  far  as 
it  goes ;  farther  proof,  if  neces- 
sary, may  be  proceeded  on  in 
this  Court  54 

2.  Witness  good,  who  can  recover 
nothing  in  the  suit  61 

3.  A  fatl^r  coming  to  bastardize 
his  own  issue  is,  though  a  legal, 
a  very  suspicious  witness.     134 

4.  Parol  evidence  not  admitted  to 
prove  an  agreement  made  upon 
the  purchase  of  an  annuity,  that 
it  should  be  redeemable.  Hart 
V.  Skearwood,  241 
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EVIDENCE— ^onftfitred 

5.  On  a  written  agreement  parol 
evidence  adm^ibiein  equity  in 
cases  of  fraud,  and  where  party 
will  admit  there  was  some  agree- 
ment 243 

6.  Agreement  for  a  lease  of  a  farm, 
referring  to  a  paper  containing 
the  terms :  bill  for  specific  per- 
formance according  to  such 
clauses  as  had  been  read  to  the 
Plaintiff:  parol  evidence,  to 
prove  that,  was  refused,  and  the 
bill  dismissed.  Brodie  v.  8t, 
Foul  S26 

7.  Injunction  bill  charging  fraud 
in  obtaming  verdict:  affidavits 
contradicting  the  answer  read 
in  support  of  the  injunction  on 
the  merits.     Isaac  v.  Humpage, 

427 

8.  In  what  cases  parol  evidence  ad- 
missible. 357 

See  Account,  2.  Baron  and 
Feme,  6,  7,  10,  13, 14, 19, 
^  27.  Practice,  41,  47,  48, 
60,  51,  59,  61.  Principal 
and  Surety.  Satisfaction, 
5.  Trust,  14.  WUl,  16, 
42,56. 
EXAMINATION.— See    Practice, 

61. 
EXCEPTIONS.— See  Practice,  13, 

14. 

EXCHANGE.— See    Bill    of    Ex- 
change. 
EXECUTION.— See  Mortgage. 
EXECUTION  OF  WILL.-SeeWill, 

1,  2,  3,  4. 
EXECUTOR. 

1.  At  law  executors  take  any  ben- 
eficial interest,  unless  contrary 
intent  67 

2.  Legacy  payable  at  twenty-one 
wiUi  5  per  cent.  tiU  payable 
executrix  advanced  a  sum  larger 
than  the  legacy  by  discharging 
disbursements,  aU  paid  hma 
jide  for  the  infant,  though  some 
were  improper.  Legatee  when 
of  age  assigned  the  legacy 
Assignee  entitled  against  execu- 
trix to  the  legacy  with  4  per 
cent,   from    the    time    it    was 


EXECUTOR-— cim<iiitieer. 

payable.      Daois    v.    Austen. 

247 
3.  Costs  of  course  against  execu- 
tors, who  are  decreed  to  pay 
interest  on  account  of  a  breach 
of  trust.    8eers  v.  Hind.     294 
See  Costs,  3.     Interest,  3. 
Legacy,  1.    Trust,  8,  9, 
17.    Will,  47,  28. 
EXECUTORY     DEVISE.  —  See 

Will,  9,  14. 
EXONERATION. 

1.  Tenant  in  tail  restrained  as  to 
alienation,  but  with  powers  of 
leasing  and  jointuring  as  in  case 
of  tenant  for  life,  considered  as 
tenant  for  life,  and  therefore  his 
personal  representative  a  cred- 
itcHT  fcHT  a  charge  <m  the  estate 
paid  by  hiiQ  (intent  to  the  con- 
trary not  appearing),  though 
the  subsequent  remainders  were 
exactly  of  the  same  nature,  and 
the  term  having  been  very  short, 
little  more  than  forty  years  re- 
mained. Countess  of  Shrews- 
bury V.  Earl  of  ^irewshury. 

227 

2.  The  true  ground  of  inference 
for  tenant  for  life  paying  off 
incumbrance  in  the  scantiness 
of  his  estate;  as  prima  fade 
he  cannot  be  intended  to  dis- 
charge the  estate  of  another; 
and  it  arises  as  much,  where 
the  estate  goes  unalienably  in 
one  direction,  as  when  alien- 
able. 234 

3.  Tenant  for  life  exonerated  by 
the  assets  of  a  preceding  tenant, 
who  received  the  money  upon  a 
UKfftgage,  in  which  they  joined. 
jFVncA  V.  Finch.  535 

See  Baron  and  Feme,  9 — ^22. 
Principal  and  Surety. 


FACTOR.— See    Agreement,    12. 

Fraud,  8. 
FATHER.— See  Parent  and  Child. 
FEME  COVERT.— See  Baron  and 

Feme. 
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FEME  SOLE.— See  Baron  and 
Feme,  2.  Bond,  2.  Infant,  1 
Settlement,  1. 

FINE. 

1.  Court  wiU  not  intend,  that 
there  are  advowsons,  merely 
because  mentioned  in  the  fine. 
Butler  V.  Evay,  136 

2.  Fines  are  levied  by  all  descrip- 
tions of  names  to  take  in  every 
thing;  and  no  objection,  that 
any  thing  described  was  not 
really  included.  138 

FOREIGN  JUDGMENT.  See 
Judgment,  1. 

FOREIGN  POWER.— See  Plead- 
ing, 11. 

FORFEITURE. 

1.  Whether  non-user  is  cause  of 
forfeiture  of  a  public  office  de- 
pends on  circumstances.  6 

2.  Non-rfesidence  not  an  immediate 
forfeiture.  6 

FRAUD. 

1.  Old  age  alone  not  a  sufficient 
ground  to  presume  imposition 
Leuns  v.  Pead.  19 

2.  Agreement  on  marriage  to  settle 
stock  and  other  property  of  the 
wife,  to  the  use  of  the  wife ; 
husband  having  by  fradd  made 
her  transfer  the  stock  to  him 
decreed  upon  a  bill  for  perform- 
ance to  transfer  the  stock  and 
assign  the  rest  under  the  direc- 
tion of  the  Master  to  trustees 
for  her  use ;  who  should  receive 
the  dividends  due  and  to  become 
due  till  the  transfer  and  assign- 
ment. Costs  on  account  of  the 
fraud.  Lampert  Y.  Lan^eri.   21 

3.  Devisee  of  stock  for  life,  with 
absolute  power  of  appointment, 
if  no  children  :  referred  to  the 
Master  for  inquiry  about  a  child 
upon  the  grounds  for  suspicion. 
ScuUharp  v.  Burgess.  91 

4.  Refusal  after  marriage  to  per- 
form a  previous  agreement  to 
settle  is  a  fraud,  against  which 
equity  will  relieve.  199 

5.  Renewal  of  a  lease  obtained  by 
collusion  between  lessee  and 
steward  of  lessor  for  an  inade- 


FRAUD— emKmttfdL 

quate  consideration  :  bill  to  set 
it  aside  on  refunding  the  money 
paid:  after  answer  submitting 
to  that  on  receiving  the  money 
with  interest  Plaintiff  by  amend- 
ed bill  prayed  either,  as  before, 
or  that  Defendant  should  keqp 
the  lease,  and  pay  the  full  fine ; 
which  on  account  of  the  fraud 
was  decreed  with  interest  at  4 
per  cent,  on  the  residue  from 
signing  the  lease,  and  coats ;  but 
credit  to  be  given  for  the  money 
originally  paid  with  interest: 
and  failing  the  lessee  the  stew- 
ard to  pay.  Lord  Abingdim  v. 
Butler.  206 

6.  Fraud  in  obtaining  delivery  of  a 
lease,  the  execution  of  which 
was  obtained  honafide^  aftcts  it 
equally,  as  if  used  to  obtain  the 
execution,  delivery  making  it  a 
lease.  206 

7.  Servant  taking  by  coUusion 
more  than  belongs  to  hia^office 
must  account :  so  must  a  stran- 
ger upon  a  bargain  with  a  ser- 
vant, which  is  a  fraud  on  the 
Master.  289 

8.  Factor  buying  goods,  which  he 
ought  to  furnish  as  factor,  tak- 
ing the  profits,  and  dealing  with 
his  constituent  as  a  merchant 
instead  of  taking  factorage  duty 
or  a  stipulated  salary  must  ac- 
count :  so  must  a  manufacturer, 
who  obtained  by  collusion  an 
unfair  price.  289 

9.  Costs  as  between  attwney  and 
client  against  parties  to  a  fraud- 
ulent bankruptcy,  exc^  those 
who  discovered,  and  gave  evi- 
dence :  and  the  attorney  depriv- 
ed of  the  office  of  Master  extra- 
ordinary, and  committed  E% 
parte  Thorp.  994 

10.  Trustees  who  joined  with  re- 
mainder-man to  eject  cesiuy  que 
trust  for  life,  not  excused  from 
making  good  the  whole  rent  re- 
served by  subsequent  accidental 
deficiencies.    Kaue  v.  PoukU 

408 
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FRAUI>— cofUtmed 

See  Bankrupt,  10.  Baron 
and  Feme,  2.  Confirma- 
tion. Evidence,  5.  Plead- 
ing, 6,  7.  Practice,  50. 
Settlement,  4,  6.  Statute 
of  Frauds. 


GENERAL  ORDERS,  as  to  Re- 
ceivers. 30 

GENERAL  ORDERS,  in  Bank- 
ruptcy. 190 

GRANTOR.— See  Trust,  11. 

H 

HEIR. 
Timber  on  estate  of  lunatic  cut 
under  order  of  Court,  sold,  and 
produce  paid  into  the  Bank  on 
account  of  the  lunatic :  after  his 
death  on  petition  by  his  heir  for 
the  m<Miey,  Lord  Chancellor  was 
of  opinion,  that  the  Court  may 
do  it  for  lunatic's  benefit,  but 
pnly  on  pressing  occasions ;  that 
when  property  is  converted, 
equity  will  recall  it  for  the  rep- 
resentative, if  done  by  breach  of 
trust,  not  if  by  accident,  the 
Court,  or  the  tort  of  a  stranger  : 
but  (m  account  of  its  conse- 
quence and  difficulty  of  revers- 
ing order  made  on  petition  re- 
fused to  give  it  to  either  repre- 
sentative without  a  bill.  Ex 
parte  Bramjidd.  453 

See  Annuity,  1.    Baron  and 
Feme,  14.    Costs,  12.    Is- 
sue.   Pleading,  1.    Trust, 
6.     WUU4. 
HUSBAND.— See  Baron  and  Feme. 


IMPERTINENCE.— See  Practice, 

42, 
IMPUCATION.— See  WUl,  02. 
IMPOSITION.— See  Fraud. 
INCLOSURE. 
Indosure  under  an  inclosing  act 
must  not  be  iMf  Ubiium.  82 


INFANT. 

1.  Infant  to  express  his  consent 
joins  in  a  settlement  by  a  wo- 
man in  contemplation  of  mar- 
riage with  him:  he  is  bound 
thereby,  if  on  fair  consideration, 
and  no  fraud,  as  where  the  trans- 
action is  public,  and  with  con- 
sent of  tl»e  family :  though  his 
being  privy  would  not  have  con- 
cluded him  from  any  rights  as 
being  an  infant.  28 

2.  Infant  ought  to  sue  by  next 
friend,  not  to  wait  till  of  age. 
Blake  V.  Bunhury.  104 

3.  Infant  liable  for  necessaries,  but 
more  consideration  will  be  had 
for  a  stranger  advancing  him 
money  than  a  trustee.  249 

4.  Infant  not  bound  by  his  cove- 
nant.     Johnson  y,  Boiffield,  314 

See  Executor,  2.  Trust,  3,5. 
INFORMATION.— See  Charity,  2, 
3,  4.  Corporation,  1.  Office. 
INJUNCTION. 

Injunction  from  farther  digging  a 

ditch :  but  Court  will  not  order 

it  to  be  filled  up  till  after  answer. 

Ananynums,  140 

See  Practice,  4,  43,  50,  51. 

INTEREST. 

1.  Interest  given  in  equity  for  a 
simple  contract  debt :  as  at  law 
for  every  debt  detained,  either 
by  the  contract  or  in  damages. 

63 

2.  Interest  upon  interest  not  given. 
Waring  v.  CunUf.  99 

3.  Interest  given  against  trustees 
and  executors  keeping  money  in 
their  hands  in  breach  of  trust. 

452 
See  Agreement,  10.  Annuity, 
2,  3.  Bankrupt,  1,  4,  15, 
18.  Executor,  2.  Fraud, 
5.  Legacy,  1.  Lunatic,  2. 
Practice,  49.  Purchaser,  1. 
Receiver,  L  Will,  61. 
INTERPLEADER. 

Costs  of  Plaintiflf  in  interpleading 
bill  and  of  Defendant,  who  suc- 
ceeded at  law,  ordered  to  be 
paid  by  the  Defendant,  who  fail- 
ed. Dowsonv.Hardcastie.  368 
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INTERROGATORIES. 

See  Practice,  42. 
ISSUE. 

Heirs  or  issue,  where  intended  to 
take  distributively,  must  take  as 
purchasers.  }49 

See  Power,  1. 
ISSUE  AT  LAW. 

1.  After  verdict  on  issue  directed 
new  trial  on  account  of  having 
farther  evidence  to  produce  re- 
fused ;  there  being  no  fraud 
or  surprise,  but  the  evidence 
having  been  kept  back  by  the 
party  applying :  though  the 
Court  was  much  dissatisfied  with 
the  verdict  Standen  v.  Ed- 
wards. 134 

2.  On  an  issue  from  Chancery  ori- 
ginal answer  not  sent  down  to 
Uie  trial,  whether  between  same 
parties  or  not,  till  after  refusal 
of  the  office  copy  as  evidence. 
Anoni^Mous.  152 

See  Donatio  tMortis    causa. 
Practice,  3. 
ITALIAN  OPERA.   See  Patent,!. 


JOINT  CREDITORS. 

See  Bankrupt,  17.    Partner- 
ship, 1. 
JOINT-TENANT. 

See  Partnership,  2. 
JOINTURE.— See  Deed,  3. 
JUDGMENT. 

1.  Creditor  by  judgment  in  Jamai- 
ca filing  bill  here  for  satisfaction 
from  rents  and  profits  remitted 
and  to  be  remitted  must  show 
his  judgment  to  differ  from  judg- 
ment here,  so  that  he  cannot  af- 
fect the  land.  Catkcart  v.  Lew- 
is, 463 

2.  No  equity  for  judgment  creditor, 
because  there  are  prior  judg- 
ments. Catkeari Y.Lewis,    464 

See  Practice,  57. 
JURISDICTION. 

Where  there  may  be  remedy  at 
law,  yet  if  doubtfiil  or  difficult, 
equity  will  hold  jurisdiction. 
WeymoHih  v.  JBoyer.  417 


JURISDICTION— cimlfiifMiiL 

See  Agreement,  13.    Plead- 
ing, 12, 13.     Prize,  2. 


K 

KINO.— See  Corporation,  2. 
tent,  1. 
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LAPSE. 
No  difference  between  a  Iqiee  and 
what  is  not  disposed  of,  except 
for  construing  intention.        67 
See  Trust,  8,  18. 
LEASE.  — See  Assets,  1.     Estate 
for  Years.    Pledge.     Renewal 
of  Lease. 
LEGACY. 

1.  Interest  of  legacies  to  be  com> 
puted  from  a  year  after  testa- 
tor's death,  unless  some  other 
time  appointed  by  testator :  bat 
he  cannot  make  executor  an- 
swer interest  beyond  what  the 
law  has  done.  367 

2.  Legacies  not  distributable  till  a 
year  after  testator's  death.    406 

See  Executor,  2.     Satisfac- 
tion, 2,  4,  7.    Trust,  1& 
WiU. 
UEN. 

1.  Assignment  of  rents  and  profits, 
or  of  deeds,  is  an  equitable  lien : 
and  assignee  may  in  equity  insist 
upon  a  mortgage.  JSx  parte 
Wills.  102 

2.  Bcmd  by  infant  for  a  jnst  debt ; 
his  mother  and  infant  sister 
being  entitled  on  death  of  A. 
without  issue  to  4000/.  stock  for 
the  mother  for  life,  after  to  her 

-children  according  to  appoints 
ment,  if  no  children,  to  the 
mother,  after  death  of  the  son 
covenanted  to  pay  that  debt, 
when  either  should  become  en- 
titled to  that  stock.  Upon  mar- 
riage of  the  daughter  thie  mother 
made  an  appointment  of  the 
stock  in  her  favor  ;  but  next 
day  the  husband  having  notice 
of,  and  approving  the  eovenants 
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to  pay  the  sod's  debt,  and  re- 
citing his  and  his  wife's  inten- 
tion to  secure  it  "as  after 
mentioned,"  released  all  their 
right  to  that  stock  to  the  mother, 
and  covenanted,  that  when  the 
wife  should  be  twenty-one,  all 
their  interest  should  be  vested 
in  her ;  and  a  trust  was  declared, 
that  if  the  obligee  should  have 
a  right  to  recover  that  debt,  it 
should  be  paid  out  of  that  8(ock. 
Afterwards  a  bill  being  filed  to 
set  aside  the  settlement  as  an 
appointment  by  the  mother  for 
her  own  benefit  without  con- 
sideration, the  parties  were  by 
agreement  mutually  released 
from  the  covenants  in  it ;  and 
the  husband  covenanted,  that  if 
the  obligee  should  have  a  right 
tit  life  tf  the  mother  to  recover 
the  debt,  it  should  be  paid  out 
of  that  stock.  The  mother  died 
intestate  before  A.  Determined, 
that  a  fair  assignee  of  the  debt 
had  no  specific  lien  on  the 
fund  ;  which  could  be  liable 
only  by  being  brought  back  into 
the  mother's  assets,  as  taken  out 
in  fraud  of  her  creditors :  for 
which  it  must  be  said,  either 
that  there  was  no  pretence  for 
the  compromise,  or  that  np  pre- 
tence for  its  providing  for  the 
debt  only,  if  suable  in  the 
mother's  life  :  but  the  marriage 
brocage  in  the  settlement  was 
sufiicient  ground  for  the  com- 
promise, and  the  bill  did  not  go 
on  the  other  sround ;  therefore 
the  common  decree  fi»  account 
of  assets,  debts,  and  funeral  ex- 
penses, without  reference  to  that 
fund,  was  made  against  the  hus- 
band and  wife  as  administrators. 
The  debt  of  the  son  was  a  suffi- 
cient consideration  for  the  cove- 
nants; and  if  the  mother  had 
survived  A.  there  would  have 
been  a  specific  lien.  Johnson 
V.  Bosifield,  314 

3.  Covenant  to  set  apart  and  pay 


UEN—amHnued. 

annual  profits  of  land  is  in  equity 
alien  on  the  land  against  the 
covenantor  and  claimants  under 
him  with  notice.  Legard  v. 
Hodges.  477 

See  Bankrupt,  19.    Will,  15. 

UMITATION  OVER. 

See  Remainder.    Will,  63. 

LORDS.  —  See  Appeals. 

LUNATIC. 

1.  Committee  of  lunatic's  estate 
not  permitted  to  pass  his  ac- 
counts without  inquiry,  what 
money  in  his  hands  from  time 
to  time.  Master  to  state  partic- 
ular circumstances.  Ex  parte 
Cotton.  .166 

2.  Brother  of  lunatic,  committee 
of  the  estate,  had  managed  it 
nine  years  before  the  commis- 
sion ;  during  which  time  there 
were  considerable  savings:  to 
pay  interest,  though  alleged,  he 
made  no  use  of  it ;  unless  par- 
ticular circumstances  to  justify 
that.    Ex  parte  ChumJey.      156 

3.  Costs  to  committee  of  lunatic 
refused,  because  he  had  not 
passed  his  accounts  regularly, 
though  no  fraud.  Ex  parte 
Clarke.  296 

4.  Lunatic  is  to  have  every  com- 
fort his  situation  and  fortune 
will  admit  of,  without  any  regard 
to  expectants.  Ex  parte  diii»- 
ley.  296 

5.  Waste  in  the  statute  providing 
for  lunatics  means  destruction, 
not  that,  from  which  tenant  for 
life  impeachable  is  restrained. 

461 
See  Heir. 

M 

MANAGER    of   WEST    INDIA 

ESTATE. 

Manager  of  estate  in  West  Indies 
is  not  to  give  security  faithfully 
to  manage.  Ordered  to  account 
for  produce,  and  to  consign,  so 
far  as  the  management  requires 
it :  but  must  have  a  discretion 
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MANAGER    op   WEST    INDIA 
£STATE-^(m/tntfe<f. 

as  to  what  to  be  applied  there. 

Morris  r.  EJme,  130 

See  Receiver,  2. 

MANUFACTURER.— See  Fraud, 

a 

MARKET.— See  Patent,  3. 
MARRIAGK— See  Agreement,  3. 

Baron  and   Feme.      Bond,  2. 

Fraud,  4.     Settlement.     Ward 

of  Court 
MASTER  AND  SERVANT. 

See  Fraud,  7. 
MASTER  IN  CHANCERY.— See 

Practice,  10,  12,  35,  55.    Will, 

27. 
MERGER.— See  Use. 
MONEY  IN   COURT— See  Pay 

ment    into    Court.      Practice, 

5. 
MORTGAGE. 
Equity  of  redemption  of  a  term 

cannot  be  taken  in  execution. 

Lester  y.  DoJland.  431 

MORTMAIN.  —  See     WUl,    24, 

50. 

N 

NAME. — See     Confirmation,      3. 

Profession,  (religriops.) 
NE  EXEAT  REGKrO.— See  Baron 

and  Feme,  6,  8.    Payment  into 

Court,  2. 
NEW  TRIAL.— See  Issue  at  Law, 

1. 
NEXT   FRIEND.— See  Prochein 

Amy, 
NEXT  OP  KIN.— See  Trust,  8,  0, 

17. 
NOTICE.— Vendee  says,    he    has 

bought,  vendor  is  silent:  con 

elusive  notice  to  a  third  person 

425 

See  Agreement,  12,  14.  Baron 
and  Feme,  24,  25.  Lien,  3. 
Practice,  6.    Release. 


OBUGOR  AND  OBLIGEE. 
See  Bond. 


OFFICE. 
Non-user  is  a  misdemeanor  pon- 
ishable  by  a  ccHumon  informa- 
tion. 8 
See  Forfeiture,  1. 
OPERA  <ITAUAN).— See  Patent, 

1. 
ORDER.— See  General  Orders. 


PARENT  AND  CHILD— See  Evi- 
dence,  3.     Satisfaction,  2,  4. 

PAROL  AGREEMENT. 

See  Agreement,  3,  11.     Plead- 
ing, 15. 

PAROL  EVIDENCE.— See  Baron 
and  Feme,  10,  13,  14.  Evi- 
dence. Principal  and  Surety. 
Will,  16,  42,  56. 

PARTICULAR  ESTATE. 
See  Remainder. 

PARTNERSHIP. 

1.  Judgment  against  one  of  two 
partners  :  execution  to  be  only 
of  a  moiety  :  but  in  equity  upon 
the  failure  of  one  the  partner- 
ship fund  is  to  be  distributed 
among  the  joint-creditcnv.    240 

2.  If  joint-tenants  of  leasehold  or 
freehold  lay  out  money  j<Mntiy 
upon  it  in  the  way  of  trade, 
there  is  no  survivorship.       435 

See  Bankrupt,  3,  10,  11,  17. 
Brewery.    Practice,  46. 

PARTY.— See  Annuity,  1.  Prao- 
tice,  2,  33,  36,  46,  47,  57. 

PATENT. 

1.  The  Court  refused  to  seal  a 
patent  for  representing  Italian 
Operas ;  because  the  provisions 
for  carrying  it  on  were  by 
agreement  with  the  Lord  Cham- 
berlain, his  executors  and  ad- 
ministrators;.  and  the  right  to 
the  patent  was  not  sufficiently 
connected  with  the  property  in 
the  house.  Not  sufficient  for 
the  party  applying  merely  to 
answer  objections :  but  he  must 
lay  a  proper  case.  Upon  such 
application  the  Court  will  take 
care,  that  the  King  is  not  de- 
ceived,  nor   his  object  disap- 
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pointed :  and  will  represent  the 
whole  to  the  King ;  but  will  not 
decide  upon  the  merits  of  the 
various  claimants.  Ex  parte 
OReiUy.  112 

2.  Court  will  not  sign  a  patent, 
which  does  not  put  the  parties 
under  some  control,  though 
there  is  no  caveat,  113 

3.  Essential  to  the  complaint  of  an 
old  market  against  a  new  one 
set  up  near  it,  that  the  old  is 
competent  to  the  accommoda- 
tion of  the  public ;  so  here  the 
old  proprietors  must  be  able  to 
keep  it  up  properly;  the  ac- 
commodation of  the  public 
being  the  principal  thing.     114 

4.  Patent  even  in  fee  could  not 
stand,  if  abused.  118 

5.  A  patent  must  be  taken  under 
proper  restraints.  128 

6.  Quaere,  whether  a  patent  can 
be  the  subject  of  a  trust.      129 

See  Practice,  51. 
PAYMENT  INTO  COURT. 

1.  Estate  ordered  to  be  sold  for 
debts :  money  raised  under  se- 
questration paid  into  Court, 
though  contempt  cleared. 
V.  Bennet.  89 

2.  Writ  of  ne  exeat  regno  dis- 
charged on  paying  into  the 
Court  the  sum,  for  which  it  was 
marked.    Evans  t.  Evans,     96 

3.  Trust  fund,  which  under  a 
power  in  marriage  settlement 
had  been  lent,  decreed  to  be 
paid  into  Court,  the  trustees 
representing  it  to  be  in  danger. 
Payne  v.  ColUer,  170 

See  Practice,  9. 

PERPETUITY.— See  Will,  26. 

PETITION.— See  Heir.    Practice, 
23. 

PLEADING. 

1.  Upon  bill  by  heir  at  law  for  dis- 
covering, and  delivering  up,  or 
depositing,  title-deeds  against 
persons  in  possession  of  them 
as  executors,  and  in  possession 
of  the  premises  by  agreement 
with  a  tenant  by  Uie  courtesy, 


PLEADING— ^(mhVittecf. 

Plaintiff  need  not  state  every 
link  of  his  pedigree.  Ford  v. 
Peering.  72 

2.  Demurrer  admits  only  facts  well 
pleaded,  and  the  facts  alone 
without  the  conclusion  of  law. 

73 

3.  To  a  charge  in  the  bill,  that  A. 
died  seised  in  fee  of  estates  in 
Derbyshire  and  elsewhere,  plea 
of  fine  of  all  the  estates  charged 
in  the  bill,  and  of  which  A.  died 
seised  in  fee,  sufficient  without 
averments  that  they  were  in 
Derbyshire,  and  none  elsewhere. 
Buthr  V.  Every.  136 

4.  Defendant  stating  himself  trus- 
tee for  mortgages  decreed  to 
deliver  up  deeds,  because  he  did 
not  name  them,  so  that  Plaintiff 
could  amend.  Earl  of  Scar- 
borough v.  Parker.  267 

5.  True  way  of  pleading  is  to 
plead  facts.  285 

6.  Demurrer  allowed ;  the  bill  not 
connecting  the  fraud  with  the 
transaction  sufficiently.  East 
India  Company  v.  Henchman. 

287 

7.  General  charge  of  combination 
to  defraud,  too  loose.  East 
India  Ckmmany  v.  Henchman. 

287 

8.  Charge  that  Defendant  was  ap- 
pointed resident  at  the  East 
India  Company's  factory  at  M. 
not  a  sufficient  charge  that  he 
was  factor.  East  India  Com- 
pany V.  Henchman.  287 

9.  Every  thing  well  pleaded  is  con- 
fessed by  demurrer.  289 

10.  Defendant  to  bill  for  discovery 
and  account  objecting  by  an- 
swer, that  he  had  no  concern 
in  the  business,  must  answer 
fully,  though  such  a  plea  would 
bar  both  discovery  and  relief. 
But  if  the  fact  is  so,  there  can- 
not be  a  decree  against  him. 
Cartwright  v.  Hateley.        292 

11.  Bill  by  Nabob  of  the  Camatic 
V.  Efut  India  CongMny  for  dis- 
covery and  account  of  rents  and 
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profits  of  his  territories  while  in 
their  possession  as  security  for 
debt ;  and  for  the  balance,  sub- 
mitting to  pay  iu  if  against  him. 
Plea,  that  by  divers  charters, 
&c.  and  statutes  confirming 
them,  Defendants  have  sole 
privilege  of  trading  to  India, 
and  a  right  to  send  men,  ships, 
dLc.  and  to  commission  officers 
to  continue  or  make  peace  and 
war,  &c.  for  their  advantage 
with  any  natives  not  christians ; 
that  Plaintiff  is  a  native  sover- 
eign not  a  christian ;  that  all  the 
transactions  in  the  bill  passed 
between  him  as  such  sovereign 
and  Defendants  in  exercise  of 
their  privileges ;  and  related  to 
matters  transacted  between 
them  with  regard  to  peace  and 
war,  and  security  and  defence 
of  their  respective  possessions ; 
and  therefore  are  not  cognizable 
in  this  or  any  municipd  Court 
Plea  overruled ;  and  having 
been  once  amended,  farther 
time  refused;  and  Defendants 
compelled  to  answer  imme- 
diately. Nabob  of  the  (Jar- 
natic  V.  East  India  Company. 

371 

12.  Plea  to  jurisdiction  must  show 
another.  Nabob  of  the  Camatic 
V.  East  India  Company .      372 

13.  Plea  to  jurisdiction  of  aJl  Courts 
absurd,  because  the  same  as 
plea  in  bar.  Nabob  of  the 
Camatic  v.  East  India  Com- 
pany. 372 

14.  Plea  must  tender  issuable  mat- 
ter. 393 

15.  Plea  of  statute  of  frauds  a  good 
defence  to  parol  variation  of 
agreement  for  a  lease :  not  if  it 
only  amounts  to  waiver  of  part, 
or  to  a  declaration  of  trust 
Jordan  v.  Sawkins.  402 

16.  Demurrer  allowed  to  bill  to 
perpetuate  testimony  to  a  right 
of  common  and  of  way,  because 
charged  so  generally,  that  De- 
fendant could  not  know  the  point 
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to  be  examined  to.     Cresset  v. 
Mtton.  449 

PLEDGE. 

Lease  deposited  to  secure  a  debt : 
depositary  decreed  to  take  an 
assignment,  paying  the  costs  of 
it;  and  cannot  abandon,  be- 
cause, being  entitled  to  a  legal 
conveyance,  equity  will  con- 
sider him  as  having  it  Lmcas 
V.  Comerford.  235 

PLENIPOTENTIARY. 
See  Power,  8. 

PORTION. 

Courts    of  Equity   lean    against 

double  portions  not  in  favor  of 

the  ddest  son,  but  of  all  to  take 

under  the  limitations.  525 

See  Satisfaction,  2,  4,  7. 

POSSIBILITY.--See  Will,  10. 

POWER. 

1.  Gifl  to  A.  and  his  iasae  to  be 
divided  among  them,  as  he 
thinks  fit:  the  issue  have  an 
interest  at  all  events;  and  A. 
has  no  authority  but  as  to  the 
proportions.  If  no  appoint- 
ment, equally.  Where  to  be 
divided  among  issue,  the  pro- 
portions must  not  be  illusory. 
**  Issue''  will  extend  to  any 
remote  degree  as  a  description 
of  objects  of  the  power  of  A.  to 
distribute  among  them,  as  he 
thinks  fit :  but  they  must  all  be 
in    existence  during   his    life. 

150 

2.  Quarej  whether  the  words 
*'  from  time  to  time "  in  a 
power  to  appoint  rents  and 
profits  of  real,  but  <Hnitted  in 
the  power  to  appoint  the  pro- 
duce of  perscmal,  will  prevent 
a  sweeping  appointment  of  the 
whde,  the  power  extending  to 
the  whole  dier  death.  Pybms 
V.  Smith.  190 

3.TQptator  devised  to  his  vdfe 
several  houses;  to  his  sisters 
his  money  in  securities  for  their 
lives ;  then  divided  his  fortune 
in  small  legacies ;  but  the  lega* 
tees  to  ti^e  nothing   till  the 
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death  of  his  wife  and  sisters ; 
and  made  residuary  legatees: 
Under  the  following  clause,  ^*  I 
empower  my  wife  to  give  away 
at  her  death  1000/.,  to  A.  and 
B.  iOO/.  each,  the  rest  to  be 
disposed  of  by  her  will,"  there 
is  no  abedute  legacy,  but  a 
naked  power  to  the  wife ;  who 
being  dead  without  any  dispo» 
sition,  the  objects  specified  are 
not    entitled.    BuU  v.   Vardy, 

270 

4.  A  power  must  be  executed  in 
order  to  create  a  charge.      272 

S*  An  illusory  share  may  be  ac- 
counted for  by  circumstances. 
JBoyle  V.  Bishop  of  Peter- 
borough.  299 

6.  Trustee  to  appoint  cannot  ap- 
propriate parts  of  the  sum 
appointed  to  himself ;  but  may 
recal  it  into  the  original  fund. 
Soyle  y.  Bishop  of  Peter- 
borough.  300 

7.  Fund  given  to  A.  for  life  with 
power  of  appointment  during 
life,  and  afler  death,  for  want 
of  appointment,  over :  it  is  not 
a  vested  interest  till  afler  death 
of  tenant  for  life,  the  power  sub- 
sisting upon  it.  309 

8.  Acts  done  by  subjects  under 
powers  given  by  die  country 
bind  the  country ;  as  signing  of 
plenipotentiary  in  its  own  na- 
ture, though  that  is  not  now 
understood  to  bind  till  ratifica- 
tion. 392 

9.  Three  powers  by  setUement; 
first  to  husband  and  wife  jointly 
to  raise  and  appoint  3000/.  sec- 
ondly to  husband  alone  to  raise 
and  appoint  2000/.  thirdly  to 
survivor  to  raise  and  appoint 
such  sum,  as  would  with  the 
sum  before  raised  make  5000/. 
The  wife  joining  in  raising 
3000/.  under  the  joint  power 
for  the  husband,  he  covenanted 
not  to  charge  by  the  power  re- 
served to  him  alone  or  any  oth- 
er power  whatsoev^  during  her 
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life,  and  so  long  as  said  3000/. 
should  remain  unpaid,  without 
her  consent.  After  her  death 
he  by  deed  poll  did  charge  with 
2000/.  more,  to  be  paid  to  his 
executors  for  debts,  die.  and  oth- 
erv^ise  in  performance  of  his 
will,  or  as  he  should  appoint  by 
it ;  and  died  leaving  his  second 
wife  executrix,  wi&out  taking 
notice  by  his  will  of  the  charge : 
but  the  deed  poll  was  found 
uncancelled  among  his  papers : 
The  2000/.  well  charged  and 
went  to  the  executrix  without  a 
special  appointment.  Earl  of 
Uxbridge  v.  Bayly,  499 

10.  Act  done  under  power  in  a 
deed  is  as  if  incorporated  in  the 
deed,  when  executed.  510 

11.  An  interest  under  a  power  of 
disposition  is  not  before  execu- 
tion the  estate  of  the  party ;  and 
will  not  pass  by  general  words ; 
nor  are  they  alone  sufficient 
to  dispose  free  from  incum- 
brance. 525 

See  Charity,  G.  Practice,  29. 
Will,  29. 
PRACTICE. 

1.  One  man  not  bound  by  the  de- 
fence of  another.  8 

2.  Deeds  not  delivered  out  of  Court 
to  a  devisee,  unless  heir  is  be- 

.  fore  the  Court.    Anonymous. 

^29 

3.  Upon  a  second  verdict  the  same 
as  the  first,  but  for  a  less  sum, 
the  last  sum  recovered  only,  and 
the  costs  of  the  last  trial,  order- 
ed to  be  paid  out  of  money  in 
Court  upon  an  injunction  to 
stay  execution  on  the  first ;  the 
costs  of  which  are  to  be  re- 
turned.    Waddle    v.    Johnson. 

30 

4.  After  injuncticm  dissolved  upon 
the  merits,  moticm  to  stay  trial 
of  ejectment  till  full  answer  to 
the  amended  IhII  refiised  with 
costs.  LadyMarkhamy.Dick'' 
enson.  30 

5.  The  Court  will  not  keep  money 
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after  the  party  is  entitled  to  it 
even  at  his  own  request.  Isaac 
V.  Crampertx,  44 

6.  Two  days  notice  sufficient  for  a 
rehearing.  45 

7.  Where  money  is  directed  by  an 
Act  of  Parliament  to  be  paid  to 
the  Accountant-General:  he  is 
bound  by  the  act  to  receive  it« 
and  the  Court  will  not  make  an 
order  for  that  purpose,  iinoiiy- 
nums,  56 

8.  Administrator  not  brought  be- 
fore the  Master  by  motion  after 
a  decree  passed  and  entered,  if 
any  thing  in  it  affecting  him  by 
way  of  order  to  pay :  otherwise, 
if  only  to  witness  what  is  done. 
Habergham  ▼.  Vincent.  66 

9.  Before  report  Court  refused  to 
order  balance  of  charges  allow- 
ed against  Defendant  upon  ac- 
count and  the  whole  alleged  in 
his  discharge  to  be  paid  into 
Court  upon  certificate  by  the 
Master  and  Defendant's  exam- 
ination before  him  :  but  also 
refused  to  take  the  certificate 
off  the  file.     Fax  v.  Mackreih. 

6Q 

10.  No  certificate  by  a  Master  as  by 
Accauntant'Oeneral :  but  there 
must  be  a  report  in  order  to 
take  notice  of  any  thing  in  the 
Master's  office.  70  (•) 

11.  Motion  for  separate  report,  and 
proceedings  de  die  in  Mem,     72 

12.  Question  of  intention  to  be 
determined  by  the  Court :  but 
not  proper  for  the  Master.  Pitt 
V.  Lard  Camelford.  83 

13.  Second  answer  may  be  put  in 
pending  exceptions  to  the  first. 
Knoz  V.  Symnumds,  87 

14.  Second  answer  may  be  filed  at 
any  time  before  the  order  to 
amend,  6lc.  even  the  moment 
exceptions  are  taken.  88 

15.  To  put  party  to  election  to  sue 
at  law  or  in  equity  is  motion  of 
course.     Anonymous,  91 

(*)  See  the  note. 
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16.  Order  made  to  prevent  removal 
of  timber  wrongfully  cut 
Atumymous.  93 

17.  Decretal  order  cann<it  be  dis- 
charged upon  motion  ;  though 
made  by  consent,  and  surprise 
alledged.     Anonymous.  93 

18.  Court  will  not  make  purchaser 
appoint  a  clerk  in  Court ;  which 
is  only  necessary,  where  the 
party  is  to  appear.  CSUJcl  t. 
Lord  Abingdon.  M 

19.  Plaintiff  cannot  on  motion  dis- 
miss his  bill  without  costs  on  the 
ground,  that  the  Court  would 
have  decreed  according  to  it, 
unless    consent      Ammymous. 

140 

20.  Qu^erCf  whether  tffidavit  of 
notice  must  state  positively,  that 
the  person  served  acts  as  derk 
in  Court ;  or  whether  upon 
information  and  belief  is  suffi- 
cient      M'Cauky  v.   CMer, 

141 

21.  Evidence  of  a  Plaintiff  being 
necessary,  and  Defendant  refiis- 
ing  to  c<msent  to  his  examina- 

*  tion,  the  bill  on  motion  amended 
by  making  him  a  Defendant, 
and  replication  withdrawn  on 
terms  of  costs,  amoiding  De- 
fendant's copy,  and  requiring 
no  farther  answer.  Mottem  v. 
Maekreth  142 

22.  Petition  to  set  down  cause  for 
farther  directiims,  or  such  far- 
ther order,  as  Court  should 
think  fit,  dismissed,  though  the 
parties  could  not  proceed ;  an 
mquiry  before  the  Master  being 
rendered  useless  by  the  event 
of  a  verdict  upon  issue  directed ; 
and  farther  directions  having 
been  reserved  till  after  trial  and 
report.   Dixon  v.  Obmms.     153 

23.  Deeds  not  delivered  up  upon 
petition  in  bankruptcy.  Et 
parte  Poole.  160 

24.  Upon  bill  by  son  committee  of 
father  a  lunatic,  to  set  aside  a 
voluntary  settlement  by  him, 
motion  for  Defendant  to  let  the 
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House,  sell  the  furniture,  d^c. 
and  bring  the  whole  into  Court, 
refused,  Plaintiff  not  consenting. 
Colman  y.  Croker.  160 

25.  Relief  prayed  by  the  bill,  but 
given  up  at  the  hearing  must 
be  expressly  waived  on  the 
record.      Dundas    ▼.    Dutens, 

197 

26.  Bill  amended  after  answer ; 
costs  must  be  paid  for  that; 
then  it  is  considered  as  an 
original  bill  :  Plaintiff  is  not 
bound  by  offers  in  the  original 
bill ;  nor  Defendant  by  submis- 
sions in  his  answer.  210 

27.  Cross  bill,  being  for  a  mere 
legal  title,  dismissed  with  costs, 
though  the  original  bill  was  dis- 
missed. 213 

28.  General  rule  not  broken  through 
on   account  of  inconvenience. 

234 

29.  Interest  under  power  of  appoint- 
ing the  application  of  a  chi^ity 
not  sufficient  to  sustain  a  bill. 
Attame^'General  ?.  City  of 
London.  243 

30.  On  amended  bill  it  b  not 
necessary  to  serve  new  sub' 
pcenas  on  the  original  Defend- 
ants.      Angerstein  v.    Clarke, 

250 

31.  Amended  bill  taken  as  a  new 
bill  for  certain  purposes.      250 

32.  Point  argued  by  leave  6f  the 
Court  on  motion  to  vary  minutes. 
Ferry  v.  PAt7t>5.  251 

33.  Husband  a  formal  party  to  bill 
against  wife  in  respect  of  sepa- 
rate estate.  278 

34.  If  defence  to  bill  for  specific 
performance  of  agreement  for  a 
purchase  depend  merely  on 
want  of  title  in  vendor.  Defend- 
ant ought  to  rest  on  his  answer, 
and  not  file  cross  bill  to  have  it 
delivered  up,  or  to  prevent  an 
action  ;  for  Plaintiff  cannot  suc- 
ceed at  law.  HiUon  v.  Bar- 
row.  284 

35.  Where  a  surplus  to  be  distrib- 
uted is  an  uncertain  sum,  the' 


VRACTlCE-^continued, 

Master    ought    to    report    the 

shares  in  aliquot  parts,  not  in 

money.      Attomey^Generai  v. 

•    Haberdashers*  Company      295 

36.  Residuary  legatee  need  not  be 
party  to  bill  for  specific  legacy. 
WainwrightY.  Waterman.  313 

37.  Award  on  general  reference 
not  to  be  impeached  by  excep- 
tions, but  by  cross  motions  to 
set  aside  and  confirm  it.  Knox 
v^.  Symmonds,  369 

38.  Amendments  moved  ought  prop- 
erly to  be  stated.  388 

39.  Court  not  bound  to  take  notice 
of  particular  privileges  under 
charters  confirmed  by  private 
statutes  notwithstanding  a  clause 
declaring  them  public  acts.    393 

40.  To  entitle  Defendant  to  security 
for  costs  it  is  not  sufficient,  that 
Plaintiff  appears  by  the  bill  to 
be  out  of  the  jurisdiction :  he 
must  appear  to  be  resident 
abroad:  then  it  is  of  course. 
Green  v.  Chamock.  396 

41.  Witness  examined  before  de- 
cree, but  then  accidentally  and 
without  fraud  incompetent,  on 
motion  allowed  to  be  generally 
re-examined  after  decree  upon 
interrogatories,  to  be  settled  by 
the  Master :  but  if  competent  at 
first,  second  examination  can  be 
only  to  matter  substantially  dif- 
ferent.        Sandford  v. . 

398 

42.  Impertinent  interrogatories  sup- 
pressed. 400 

43.  Injunction  cause  stood  over 
at  hearing  for  want  of  parties : 
injunction  not  dissolved,  nor  re- 
ceiver appointed  on  motion  with- 
out special  case  of  waste :  but 
Plaintiff  compelled  to  speed  the 
cause.         Price  v.    WiUiams. 

401 

44.  Plaintiff  can  in  no  case  dismiss 
his  bill  without  costs :  with  costs 
it  is  of  course :  but  after  motion 
to  dismiss  without  costs  refused 
consent  is  necessary.  Dixon  v. 
Parks.  402 
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45.  New  Plaintiff  by  supplemental 
bill  may  impeach  a  decree  upon 
re-hearing  on  petition  of  former 
parties.  Hill  ▼.  Chapman. 

405 

46.  Joint  owner  not  necessary  party 
to  bill  against  factor  on  a  de- 
mand against  the  other  moiety, 
Defendant  having  kept  separate 
accounts,  and  admitted  the  pro- 
duce of  that  moiety  to  be  in  his 
possession.  Wevmouthy.Boyer. 

417 

47.  A.  stated  by  books  in  evidence 
for  Defendant  to  be  a  merchant 
abroad,  and  one  witness  swear- 
ing, he  knew  him  late  a  merr 
chant  abroad,  and  no  evidence 
of  his  return,  sufficiently  proved 
out  of  the  jurisdiction,  as  would 
be  presumed  at  law:  and  De- 
fendant precluded  from  object- 
ing, that  he  was  not  a  party 
Weymouth  v.  Boyer.  417 

48.  Defendant  examined  as  a  wit- 
ness: bill  dismissed  as  to  him 
with  costs.  Weymouth  v. 
Boyer.  418 

49.  Interest  refused,  because  not 
prayed  by  the  bill.  ib, 

50.  Injunction  bill  charging  fraud 
in  obtaining  verdict:  idfidavits 
contradicting  the  answer  read 
in  support  of  the  injunction  on 
the  merits.     Isaac  v.  Hun^age, 

427 

51.  In  (ordinary  cases  no  injunction 
till  hearing,  unless  a  ground  for 
it  in  the  answer :  but  in  cases 
of  waste,  patents,  and  irre- 
parable mischief,  it  will  be 
granted  on  affidavits  after 
answer.  430 

52.  After  plea  set  down  order 
obtained  of  course  by  Plaintiff 
to  amend  the  bill,  and  served 
on  Defendant :  Plaintiff  not  ap- 
pearing when  the  plea  came  on 
to  be  argued,  it  was  allowed  of 
course  with  costs.  Jennings  v. 
Pearce.  447 

53.  Amended  bill  is  out  of  Court 
by  allowance  of  plea  posterior 
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to  the  date  of  the  bill ;  otlierwise 
if  prior.  448 

54.  Motion  of  course  after  plea  or 
demurrer  to  amend  the  bill  od 
twenty  shillings  costs  must  state, 
that  the  plea  of  demurrer  is  noc 
set  down.  448 

55.  Appointment  of  receiver  is  in 
the  discretion  of  the  Master; 
who  need  not  state  his  reasons. 
To  support  an  exception  there 
must  be  a  substantial  objection. 
Thomas  v.  Dawkin.  452 

56.  Biddings  are  opened  lor  benefit 
of  the  suitor  and  estate ;  not  of 
the  purchaser ;  as  where  he  was 
too  late,  and  the  over-bidding  is 
small.     Anonymous.  453 

57.  To  bill  by  assignee  of  judgment 
assignor  is  a  necessary  party. 
Cathcart  v.  Lems.  463 

58.  Where  a  cause  is  heard  on  bill 
and  answer,  only  forty  shill'mgs 
costs  on  dismissing  the  ImII, 
unless  a  special  case.  Bayly 
V.  The  Corporation  of  htamn- 
ster.  476 

59.  Plea  of  another  suit  depending 
for  the  same  cause  referred  to 
the  Master  of  course  without 
being  set  down.  Darnell  v. 
Mitchell  484 

60.  The  Court  will  not  execute  a 
will  partially.  498 

61.  Party  discharged  as  well  as 
charged  by  his  own  examinndon. 
Blount  V.  Burrow.  546 

See  Annuity,  1.    Arbitration, 
4.     Baron  and  Feme,  2S. 
Costs.     Pleading,  10,  11. 
Prochein  Amy,    1.      Pur- 
chaser, 3.  *  Settlement,  6 
Ward  of  Court    Will,  27. 
PRINCIPAL  AND  SURETY. 
Any  evidence  of  c<mversation  be- 
tween principal  and  surety  at 
time  of  raising  the  money  is 
evidence  to  rebut.  179 

PRIVATE  STATUTE. 

See  Practice,  39. 
PRIZE. 

1.  Prize    causes    determined    io 
municipal  Courts  not  by  con- 
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sent  of  nations :  for  it  is  just 
cause  of  war,  if  their  decisions 
are  not  agreed  to.  391 

2.  Statutes  of  prize  do  not  extend 
the  Admiralty  jurisdiction  be- 
yond its  natural  extent.        391 
PROBATE.— See  Evidence,  1. 
PROCESS. 

Qu<ere,  whether  there  can  be  any 
sale  of  goods  taken  under  a 
sequestration  upon  mesne  pro- 
cess, farther  than  to  pay  the 
expenses.      Hales   v.  Skaftoe. 

86 
See  Payment  into  Court,  1. 
PROCHEIN  AMY. 

1.  After  answer  Plaintiff  not  com- 
pelled to  change  the  next  friend 
on  affidarit,  that  she  was  worth 
nothing,  and  not  found  till  after 
answer,  contradicted  by  her 
swearing  to  44/L  a  year.  De- 
fendant ought  not  t^have  an- 
swered; but  should  have  said, 
he  could  not  find  her.  Anony* 
nums.  409 

2.  Next  friend  cannot  sue  in  forma 
pauptris ;  but  ought  not  to  be 
discharged  for  poverty  :  dan- 
gerous to  displace  him  ;  though 
perhaps  there  may  be  a  case 
gross  enough  for  it.  410 

See  Infant,  2. 

PROFESSION  (religious.) 

Name  given  on  profession  in  a 

convent  is  not  meant  for  the 

rest  of  the  world :  but  former 

name  continues.  416 

PROMOTIONS.  485 

PROVISO.— See  Assets,  1.     Con- 
dition.   Will,  28. 

PURCHASE.— See  Issue. 

PURCHASER. 

1.  Interest  against  a  purchaser  fcnr 
delaying  payment.  Child  v. 
Lord  Abingdon,  94 

2.  Purchaser  of  a  chose  in  action 
must  abide  by  the  case  of  him 
from  whom  he  buys.  249 

3.  Purchaser  not  permitted  to 
apply  part  of  his  purchase- 
money  in  discharge  of  a  mortp 
gage  on  the  estate,  though  some 


PURCHASER— c<inhViii6<f. 

of  the  parties  consented,  others 
being  infants;  and  that  there 
was  such  incumbrance  not  ap- 
pearing on  the  report.  Quare^ 
could  it  be  done  if  all  were  com- 
petent and  consented  ?    

V.  Streiton.  266 

See  Agreement,  4,  5,  10,  17. 
Practice  18. 


QUO  WARRANTO  INFORMA- 
TION. — See  Corporation,  1. 


RECEIVER. 

1.  Receiver  must  pay  in  his  money 
yearly;  and  must  pay  nothing 
out  without  an  order.  He  shall 
pay  interest  for  money  kept  in 
his  hands  even  a  quarter  of  a 
year  after  it  ought  to  have  been 
paid  in.  Inquiry  directed  as  to 
that,  though  he  had  passed  his 
accounts,  and  all  parties  de- 
clared themselves  satisfied. 
Fletcher  v.  Dodd,  85 

2.  Receiver  here  gives  security 
duly.to  account ;  not  for  faithful 
management.  He  cannot  set 
and  let,  or  make  expenditures 
without  application  to  Court: 
manager  in  West  Indies  may. 

139 

3.  Motion  for  receiver  to  distrain. 
Hughes  V.  Hughes.  161 

4.  Motion  by  a  remote  remainder- 
man and  tenants  to  restrain  re- 
ceiver from  ejecting  tenants  re- 
fused with  costs;  &eir  interest 
not  being  sufficient.  Wynne  v. 
Lord  Newborough,  164 

5.  Whether  receiver  should  get 
an  order  to  distrain  or  for  at- 
tornment, qumre,  Hughes  v. 
Hughes.  161 

6.  Receiver  is  to  let  the  estate  to 
the  best  advantage :  but  he  can- 
not raise  the  rents  upon  slight 
grounds ;  nor  turn  out  tenants ; 
not  let  even  for  one  year  without 
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application  to  the  Master.     165 

See  Costs,  5.    Practice,  65. ' 

RECOVERY.  —  See     Estate    for 

Years. 
REGISTRY  ACT.— See  Bankrupt, 

9. 
RE-HEARING.— See  Practice,  6. 
RELATOR.— See  Charity,  3. 
RELEASE. 
Release  after  a  general  assignment 
no  answer  to  the  assignee,  if  no- 
tice.    Defendant's  knowledge, 
that  assignee  was  on  many  oc- 
casions a  trustee  for   assignor 
may  be  sufficient  to  affect  him 
with  notice.  43 

REMAINDER. 
Particular  estate  considered  to  be 
given  for  the  sake  of  limitation 
over.  151 

REMOTE  UMITATION. 

See  Will,  12. 
RENEWAL  OF  LEASE. 

Lessor  for  lives  under  covenant  to 
renew  on  expiration  of  one  not 
bound,  if  no  application  till  two 
drop.  Bayly  v.  The  Corpora^ 
tion  of  Leominster,  476 

RENTS  AND  PROFITS. 

Terms  to  raise  by  rents  and  profits ; 

trustees  may  raise  by  sale  or 

mortgage.  234 

'      See  Lien,  1,  3.    Will,  9. 

REPAIR. 

Covenant  to  repair  not  executed 

by  decree:  Whether  to  build 

quare.  •  235 

REPORT.— See  Practice,  11. 

REPUBLICATION  op  WILL. 

See  Will,  55,  56,  58. 
RESIDUARY     BEQUEST     and 
LEGATEE. 

1.  Bequest  of  *'  all  other  unbe- 
queathed  goods  and  chattels" 
is  residuary,  notwithstanding  a 
subsequent  bequest  to  the  same 
person  of  debts  due  to  tUe  testa- 
tor.    Bennet  v.  Batchelor.     63 

2.  Residuary  clause  is  a  mark  of 
intention;  but  not  sufficient 
ground  to  say,  it  was  absolutely 
the  intent,  there  should  be  some- 
thing to  satisfy  it.  151 


RESIDUARY    BBftUEST     and 
LEGATEE— cofiftiufee/. 
See  Practice,  36.     Trust,  a 
WUl,  25. 

RESIDUE.— See  Trust,  6,  8, 9, 17. 

RESULTING      TRUST.  —  See 
Trust,  6,  8,  9,  11,  17. 

REVOCATION.— See  Settlement, 
1,7.    Will,  1,4.  13. 

RULE.— See  Practice,  28. 


SALE  BY  AUCTION.— See  Agree- 

ment,  9, 10, 
SATISFACTION. 

1.  Members  of  a  society  covenant- 
ed mutually,  that  their  widows 
should  receive  annuities  from 
the  society :  payment  from  the 
society  is  not  a  Batisfaclkxi  for  a 
covenant  in  the  settlement  by 
the  husband  to  pay  her  an  an- 
nuit}t  in  lieu  of  all  claim  on 
his  personal  estate.  Rhodes  f. 
Rhodes.  96 

2.  Portion  a  satisfaction  of  a  legacy 
from  the  father  to  the  same 
amount ;  the  evidence  not  being 
sufficient  to  repel  the  presump- 
tion.   Ellison  V.  Cookson.    100 

3.  The  presumption  of  satisfaction 
of  a  legacy  to  a  child  by  a  por- 
tion, is  according  to  the  Civil 
Law:  but  is  not  supported  by 
the  reasons  given  for  it       105 

4.  Legacy  to  a  child  deemed  a  por- 
tion :  thence  arises  the  presump- 
tion. 107 

5.  The  presumption  cannot  be 
tried  by  a  jury,  because  it  is  a 
presumption  of  law :  may  be  re- 
butted by  evidence  of  intent, 
that  the  legacy  shall  still  be  a 
subsisting  ^nefit.  108 

6.  The  presumption  admitted ;  but 
the  principle  of  it  denied  by  the 
Court  109 

7.  On  deficiency  of  assets  marriage 
portion  no  satisfaction  of  a  leg- 
acy to  the  wife  from  her  father ; 
the  portion  being  less  than  the 
legacy;  and  having  been  paid 
absolutely  to  the  husband  upon 
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[iving  up  a  certain  interest  of 
I  wife ;  the  legacy  being  to  the 
wife  for  life,  remainder  to  her 
children  and  grandchildren,  re- 
mainders over;  and  being  ex- 
pressly in  satisfaction  of  another 
distinct  interest  of  the  wife; 
no  ademption,  the  intent  not 
being  sufficiently  plain.  Bough 
V.  Read.  257 

8.  Agreement  between  mother, 
tenant  in  fee  and  in  tail,  and 
her  son,  that  she  would  convey 
to  him  the  estate  in  fee,  and 

1^  that  he  should,  when  in  posses- 
sion of  the  estat&-tail,  at  her 
death  pay  his  sister  20,000/. 
"  for  her  fortune  and  portion ;  *' 
the  agreement  was  never  exe- 
cuted; but  the  mother  after- 
wards made  a  general  devise  in 
favor  of  her  son,  charged  with  a 
legacy  of  20,000/.  to  her  daugh- 
ter  ''for  her  portion,  fortune, 
/  and  advancement :  *'  the  legacy 
a  satisfaction  of  her  interest 
under  the  agreement.  Finch  v, 
Finch.  534 

9.  To  raise  a  question  of  satisfac- 
tion or  election  the  intent  must 
be  clear :  if  it  is,  devisee  cannot 
take  under  the  will,  and  also  in 
Imposition  to  it,  even  his  own 
property  intended  by  testator  to 
go  otherwise.     Finch  v.  Finch. 

535 
See  Election.    Portion. 
•SEPARATE  ESTATE.— See  Bar- 
on and  Feme. 
SEPARATE     REPORT.  —  See 

Practice,  11. 
SEaUESTRATION.  —  Sec    Pro- 


SERVANT.— See  Fraud,  7. 

SETTLEMENT. 
1.  A  woman  pending  a  treaty  of 
marriage  with  A.  settled  all  her 
property  to  her  separate  use 
with  his  approbation :  a  few  days 
after  B.  by  a  stratagem  induced 
her  to  marry  him  the  day  after 
she  first  thought  of  it :  B.  had  no 
notice  of  the  settlement:  the 


SETTLEMENT— cofi/titi£«(/. 

settlement  was  established ;  and 
a  deed  of  revocation  obtained 
by  duress  set  aside.  Countess 
ojf  Strathmore  Y.  Bowes.         22 

2.  Marrfage  settlement  not  altered 
in  favor  of  the  intention;  the 
recital  being  too  general,  and 
nothing  del^s  the  words  to  do 
it  by.    Doran  v.  Ross.  57 

3.  If  any  thing  in  the  recital,  by 
which  to  correct,  it  may  be  done. 

59 

4.  Creditor  to  impeach  a  settlement 
for  fraud  must  state,  that  he  is 
defrauded  by  it,  and  get  judg- 
ment for  his  debt.  161 

5.  Settlement  reformed  according 
to  intention  declared  in  recital. 

171 

6.  Settlement  after  marriage  of  the 
wife's  prc^erty,  reciting,  and  in 
pursuance  of,  a  parol  agreement 
before,  in  trust  as  to  part  of  the 
produce  to  the  separate  use,  of 
the  wife ;  as  to  the  rest,  for  hus- 
band for  life,  then  for  wife  for 
life,  then  among  the  children 
according  to  appointment  of  the 
survivor,  good  against  creditors 

*of  the  husband.  Their  bill  to 
set  it  aside  was  dismissed  with 
costs ;  and  Defendants  were 
held  entitled  to  that  judgment 
even  against  a  Plaintiff,  who 
was  made  so  without  authority : 
but  his  whole  expense,  and  also 
the  whole  expense  above  the 
costs  taxed  of  all  the  Defend- 
ants except  the  husband  were 
decreed  to  be  paid  by  the  Solic- 
itor for  Plaintiffs;  the  transaction 
being  considered  as  a  combina- 
tion between  the  husband,  the 
creditors,  who  authorized  {he 
bill,  and  the  Solicitor,  to  defraud 
the  children.  Dundas  v.  JDti- 
tens.  196 

7.  Charge  well  created  by  settle- 
ment, though  for  a  volunteer,  not 
revoked  by  general  revocation  of 
the  uses  under  a  power  for  the 
mere  purpose  of  partition  of  joint 
estate,  and  rensettling  to  the  same 
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SETTLEMENT— continued, 

uses  the  separate  part  to  be  taken 

on  partition.   E€a'l  of  Uxbridge 

y.  Ba^fy.  500 

See  Agreement,  3.   Infant,  1. 

Ward  of  Court. 

SHIP.— See  Bankrupt,  9. 

SIMPLE  CONTRACT  DEBT. 
See  Interest,  1.    Will,  44,  46. 

SOLICITOR — See  Attorney.  Set- 
tlement, 6. 

SPECIFIC  BEaUEST.— See  Trust 
17.    Will,  17. 

SPECIFIC  PERFORMANCE. 
See  Agreement,  17.  Practice,  34, 

STATE  (FOREIGN.) 
See  Pleading,  11. 

ST  ATUTE.— See  Practice,  39. 

STATUTE  OP  FRAUDS.— See 
Agreement,  3,  11.  Pleading, 
15.    WUl,  1,  3,  4,  56,  58. 

STATUTE  OP  LUNATICS.— See 
Lunatic,  5. 

STATUTE  OP  MORTMAIN.— 
See  Will,  24,  59. 

STATUTE  OP  USES.— See  Will, 
14. 

STATUTE  OP  WILLS.— See  Will, 
12. 

STEWARD.— See  Fraud,  5. 

STOCK.— See  Charity,  1.  Chose 
in  Action. 

SUBJECT.— See  Power,  8. 

SUBPCENA.— See  Practice,  30. 

SUPPLEMENTAL  BILL.  —  See 
Practice,  45. 

SURETY.— See  Principal  and  Sure- 
ty. 

SURPLUS.— See  Residue. 


TENANT  poR  LIFE.— See  Estate 
for  Life.    Trust,  13. 

TENANT  POR  YEARS.— See  Es- 
tate for  Years. 

TENANT  IN  TAIL.— See  Estate 
Tail. 

TERM — See  Assets,  1.    Mortgage. 
Estate  for  Years. 

TESTAMENTARY  DEED. 
See  Will,  40. 

TIMBER.— See  Heir.     Estate  for 
Life,  3.     Waste. 


TITLE-DEEDS. 

See  Deed.    Pleading,  1. 

TROVER. 
Trover  does  not  lie  for  one  not 
having  the  property,  nor  against 
<Hie  in  possession  under,  and 
making  sale  by,  order  of  the 
owner ;  for  conpersion  is  the  gist 
of  it ;  and  if  no  conpersioo  at 
moment  of  sale,  refusal  after- 
wards will  not  do.  IVeyatotM 
▼.  Boyer.  418 

See  Estate  for  Life,  a 

TRUST  AND  TRUSTER 

1.  Accoont  decreed  ngaiost  a  trus- 
tee, who  having  engaged  the 
trust  property  in  an  adventure 
afterwards  renoonced  it  for  the 
trust,  and  declared  it  to  be  on 
his  own  account.  Though  no 
part  of  the  trust  money  actually 
laid  out    Wilkinsany.Siqfard. 

32 

2.  Trustee  not  answerable  for  hav- 
ing applied  the  trust  property 
even  to  what  turned  out  a  losing 
adventure,  if  without  fraud  or 
negligence.  41 

3.  Trustee  not  answerable  for  hav- 
ing engaged  the  infant's  name  in 
an  adventure,  if  afraid  of  the 
consequences  he  does  not  en- 
gage the  property.  Contra 
Morton  Edm*s  case,  in  the 
House  of  Lords.  42 

4.  Trustee  having  engaged  trust 
property  in  an  adventure,  cannot 
sell  either  to  himself  or  another. 

42- 

5.  The  Court  views  trustees  with 
jealousy ;  and  in  case  of  two  es- 
tates, one  in  trust,  the  other  be- 
longing to  the  trustee,  will  not 
permit  him  to  act  for  his  own  or 
infant's  benefit,  as  he  pleases 

43 

6.  Resulting  trust  for  the  heir  at 
law  as  to  the  produce  of  the  sale 
of  real  estate,  not  exhausted  by 
a  trust,  in  which  it  was  com- 
bined with  personal.  Roinnson 
V.  Tatflor.  44 

7.  Where  necessary  to  comedo  eq- 
uity to  raise  an  interest  by  way 
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TRUSTEE-con- 


TRUST     AND 
tinned. 

of  trust,  there  must  be  at  least  a 
meritorious  consideration*      55 

8.  Residuary  legatee  dying  in  life 
oi  testator,  executors  are  trus- 
tees of  residue  for  next  of  kin, 
though  no  legacy  to  them,  ex- 
cept 10/.  to  one  for  mourning. 
Bennei  y.  Baiekdor*  63 

9.  Executor  trustee  of  the  surplus 
for  next  of  kin  where  both  had 
legacies.    Kennedy  v.  Stcdnshy. 

66,  It. 

10.  If  it  is  necessary  for  A.  to  keep 
m<Hiey  at  his  banker's,  and  he 
uses  B.'s  inoney  for  that,  it  is 
making  advantage  of  it.        90 

1 1.  Resulting  trust  for  grantor  in  a 
deed,  where  the  consideration  is 
only  five  shillings.  92 

12.  Trustees  are  mere  stake-hold 
ers ;  and  cannot  be  afiected  with 
more,  than  they  actually  re- 
ceived, without  wilful  default. 
Pybus  V.  Smith.  190 

13.  Tenant  for  life  subject  to  a  trust 
term  not  let  into  possession  be- 
fore account ;  nor  till  the  trust 
is  executed,  unless  on  paying 
into  Court  a  sum  sufficient  to 
answer  it;  or  where  the  best 
way  of  performing  the  trust  ap- 
pears to  be  by  letting  him  into 
possession.    Blake  v.  Bunbury, 

194 

14.  Payment  in  name  of  A.  with  his 
money  raises  a  trust :  but  it  is 
an  equity ;  which  may  be  rebut- 
ted by  evidence.  275 

15.  Trustee  mistaking  his  power 
sold  stock  without  authority : 
decreed  to  replace  it  immediate- 
ly ;  if  at  a  less  price,  to  invest 
the  surplus  in  the  same  stock 
to  the  same  uses.  EarlPowlet 
V.  Herbert.  297 

16.  Bill  being  dismissed  without 
costs,  as  a  hard  case,  parties 
made  trustees  without  their 
knowledge,  and  as  such  being 
necessary  parties  to  the  bill, 
•cannot  have  costs  against  Plain 
tiff;  but  left  to  their  remedy, 


TRUST    AWD    TRUSTEE— con- 
tinued. 

against  their  principal :  other- 
wise perhaps  if  Plaintiff  had  pre- 
vailed :  because  then  those  costs 
might  have  been  given  over 
against  other  Defendants.  Bro- 
die  V.  8t.  Paul.  326 

17.  Residue  unbequeathed  :  codicil 
disposing  of  it,  but  with  blanks 
for  names,  &c.  not  filled  up,  and 
unexecuted,  found  with  the  will ; 
and  contradictory  evidence  of 
intent :  executor  having  a  speci- 
fic legacy  trustee  for  the  next 
of  kin.     Nourse  v.  jFYjicA.  344 

18.  Trust  legacy  cannot  lapse  by 
death  of  trustee,  475 

See  Agreement,  14.  Charity, 
4.  Costs,  1,2, 3, 5.  Fraud, 
10.  Infant,  3.  Interest,  3. 
Patent,  6.  Payment  into 
Court,  3.  Power,  6.  Will, 
22,31,39,53. 

U. 

UNDERWOOD. 

See  Estate  for  Life,  2,  3. 

USE. 

The  decisions,  that  where  the  uses 
to  convert  personal  into  land  are 
united  with  the  fund  in  the  same 
person,  it  shall  be  considered  as 
land,  without  intent  declared  to 
the  contrary,  have  gone  too  far ; 
for  in  that  case  the  uses  are 
merged,  there  being  no  person 
to  call  for  the  application.    204 

USES  (STATUTE  OF).-.See  Will, 
14. 

usury; 

1.  Usury  is  taking  more,  than  the 
law  allows,  upon  a  loan,  or  for 
forbearance  of  a  debt.         531 

2.  To  make  a  contract  usurious, 
intention  of  forbearance  for  ex- 
orbitant interest  must  appear. 

533 
See  Agreement,  16. 


V. 

VESTED  INTEREST- 
er,7.    Will,  9,  33. 


pow- 
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VOLUNTARY  AGREEMENT. 

See  Agreement,  1. 
VOLUNTARY  DEED.-See  Deed, 

I. 
VOLUNTEER. 

Court  of  equity  does  not  interfere 
for  volunteers.  275 

See  Agreement,  14.    Settle- 
ment, 7. 

W. 

WAGER.— 8ee  Agreement,  a 

WARD  OP  COURT. 
There  must  be  a  reference  to 
Master  for  a  proper  settlement, 
before  contempt  for  marrying  a 
ward  of  Court  can  be  cleared. 
In  such  case  settlement  of  her 
personal  property  to  husband  for 
life,  then  to  wife  for  life,  then 
to  children  according  to  appoint- 
ment of  survivor,  varied  so  as  to 
vest  a  moiety  in  the  children  at 
her  death,  if  before  his ;  but  still 
subject  to  his  appointment. 
Sievens  v.  Savage.  154 

WASTE. 

1.  Tenant  for  life  punbhable  for 
waste,  with  power  under  an  in- 
closing act  to  mortgage  for  the 
expense  of  the  inclosure,  felled 
timber,  and  applied  the  produce 
instead :  decreed  to  account  to 
owner  of  next  estate  of  inheri- 
tance.    Lee  V.  Alston.  78 

2.  Admission,  that  any  timber  has 
been  wrongfully  cut,  gives  a 
right  to  an  account  82 

See  Estate  for  Life,  3.    Lu 
,  natic,  5.    Practite,  16, 51. 

WIDOW.— See  Annuity,  2,  3. 

WIFE.— See  Baron  and  Feme. 

WILL. 

1.  Will  subscribed  by  three  wit- 
nesses, before  whom  testator 
declared  it  to  be  his  will,  but 
did  not  sign  it :  such  declaration 
is  equivalent  to  signing  it  before 
them :  and  such  will  is  good 
within  the  fifth  section  of  the 
statute  of  Frauds,  and  is  also  a 
good  will  of  revocation  within 
the  sixth.     ElHs  v.  Smiik.     11 


WILL— conHntfec/. 

2.  The  construction  of  the  execu- 
tion of  a  will  the  same  in  equity 
as  at  law.  16 

3.  Witnesses  may  attest  separaldy ; 
in  that  case  if  testator  acknowl- 
edges before  each,  or  signs  be- 
fore one,  and  acknowledges  be- 
fore the  restt  it  is  good ;  bad,  if 
he  signs  it  before  each,  became 
three  different  execotioos,  and 
no  one  good  within  the  statute. 

*  16 

4.  Will  to  an  heir-at-law  rmd :  bet 
if  executed  according  to  the 
statute  of  Frauds,  it  is  a  good 
revocation  of  a  former  will.     17 

5.  Legacy  payable  ai  21,  with  pro- 
viso to  go  over,  if  legatee  should 
at  any  time  bec<mie  seised  of 
the  real  estate,  to  which  he  was 
entitled  in  remainder  after  an 
estate  tail  limited  upon  an  es- 
tate for  life  subsisting*  when  he 
became  21 :  even  supposing 
there  is  a  contingency  left,  he 
must  have  the  legacy  at  21 :  but 
it  may  be  disputed  afterwards 
upon  the  happening  of  the  con- 
tingency.     GfijfUhs  ▼.   Smiik 

97 
G*  Testator  gave  a  legacy  to  his 
son,  an  estate  in  fee  to  a  ncpb- 
ewv  then  several  parts  of  his 
freehold  estate,  and  a  ftitttre 
purchase  of  free  hdd,  to  be 
made  with  part  of  his  personal 
prq)erty,  and  all  his  leasehold, 
to  his  wife  for  life,  then  to  his 
son  and  his  issue  lawftiUy  be- 
gotten, or  to  be  begotten,  to  be 
divided  among  them,  as  he 
should  think  fit ;  if  he  die  with- 
out issue,  all,  as  well  **  present " 
freehold  and  leasehold,  as  the 
estates  to  be  purchased,  to  be 
sold :  the  produce  to  go  over : 
no  part  of  his  "  present "  firee- 
hold  and  leasehold,  or  the  es- 
tates to  be  purchased,  to  be  sold 
during  life  of  wife  and  son :  all 
the  rest,  residue,  and  remainder 
of  his  property  and  eflfects  what- 
soever and  wheresoever,  after 
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WILL — continued. 

payingr  debts,  dtc.  to  the  wife. 
The  son  is  tenant  for  life ;  and 
the  devise  over  is  good ;  but  es- 
tates not  mentioned  do  not  pass 
bj    it.      Hockley  v.   Mawhey. 

143 

7.  Personal  estate  to  be  laid  out  in 
land,  but  lent  on  mortgage  in- 
stead, considered  as  land,  hav- 
ing been  always  out  in  trustees, 
and  the  uses  never  united  with 
the  possession;  and  passed  by 
such  general  words  in  a  will  as 
would  pass  land;  as  "all  mj 
estate,  &Cm  whatsoever  and 
wheresoever."  RaskUigh  v. 
Master.  201 

8. "  All  my  estates  in  law  and  eq- 
uity "  in  a  will  pass  personal  to 
be  laid  out  in  land.  204 

9.  Devise  of  personal  estate  and  of 
rents  and  profits  of  real  in  trust 
to  accumulate,  and  be  laid  out 
in  land  to  be  conveyed  with  the 
real  to  the  youngest  or  only  son 
of  the  trustee  at  21 :  held  a  vest^ 
ed  interest  by  executory  devise 
in  an  only  surviving  son,  and 
not  to  wait  till  the  death  of  the 
father :  but  liable  to  be  devested 
by  birth  of  another  son.  The 
trustee  survived  his  son  sev- 
eral years,  and  received  the 
rents  and  prc^ts  till  his  death, 
but  never  laid  them  out  in  land, 
as  directed :  those  accrued  after 
the  son  made  his  will  held  to  be 
an  equitable  interest  in  land  and 
therefore  to  pass  by  it.  Perry 
V.  PMKps.  251 

10.  A  possibility   is  devisable  (*). 

254 

11.  Any  equitable  interest  is  devis- 
able. 254 

12.  Testator  cannot  by  any  words 
devise  lands  either  under  the 
statute  or  at  common  law,  which 
he  had  not  at  the  time  of  mak 
ing  the  will.  255 

13.  In  cases  of  contracts  for  land 

(*)  If  coupled  with  an  interest,  3  Tenn. 
Rep.  B.  R.  93, 9& 


WILL — continued* 

before  but  executed  after  mak- 
ing a  will  of  land  the  subsequent 
execution  is  not  a  revocation: 
the  legal  interest  coming  in  esse 
afterwards  would  not  pas  by  the 
will  at  law,  but  in  equity  is 
bound  by  the  prior  devise  of  the 
equitable  interest.  255 

14.  Executory  devise  is  in  its  nature 
equitable;  and  becomes  legal 
estate  only  by  application  of  the 
statute  of  uses,  which  executes 
every  species  of  interest,  that  a 
Court  of  Equity  would  before ; 
and  that  has  been  extended  to 

.   cases  not  in  contemplation  of 
the  statute.  255 

15.  An  equitable  lien  is  an  equitable 
obligation  to  do  according  to 
conscience;  and  a  devise  of  it 
good  in  equity.  255 

16.  Latent  ambiguity  arises  dehors 
the  will ;  and  evidence  is  admis- 
sible to  explain  it ;  as  in  case  of 
two  manors  of  the  same  name, 
or  an  inadequate  description  of 
a  child :  not  to  explain  a  patent 
ambiguity  upon  the  face  of  the 
will.  259 

17.  Will  is  ambulatory :  but  a  spe- 
cific bequest  is  fixed  as  much  as 
a  devise  of  land.  260 

18.  Annuity  bequeathed  to  testator's 
brother  Edward  for  life,  remain- 
der to  his  children  by  his  pres- 
ent wife.  At  the  date  of  the 
will  he  and  his  wife  were  dead ; 
and  their  children  had  other  leg- 
acies under  it ;  and  testator  h^ 
only  one  brother,  Samuel,  hav- 
ing a  wife  and  children*  whom 
he  had  been  in  the  habit  of  call- 
ing Edward  and  Ned.  His 
children  held  to  be  entitled  upon 
these  circumstances.  Parsons 
V.  Parsons.  266 

19.  Testator  bequeathed  to  his  wife 
the  lease  of  his  house  and  all  the 
ftimiture,  dtc,  then  for  life  the 
interest  of  all  money,  he  should 
die  possessed  of,  then  half  of  the 
debts  due  to  him  at  his  death, 
(one  excepted,  which  he  direct- 
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WILL — continued. 

ed  debtor  to  retain  as  long  as  he 
pleased,  paying  the  interest  to 
her)  to  be  disposed  of  as  she 
thought  fit ;  in  case  the  interest 
of  the  money,  he  should  die 
worth,  should  not  be  sufficient 
for  her  maintenance,  executors 
to  allow  part  of  principal  out  of 
the  debts,  except  that  before  ex- 
cepted, to  make  her  life  easy 
and  comfortable ;  after  her  death 
the  interest  of  all  money  remain< 
ing  to  his  sister :  after  her  death 
to  her  daughter  all  sums  re- 
maining for  ever;  if  they  die 
before  his  wife,  one  half  of  .all 
sums  remaining  to  be  disposed 
of  as  his  wife  should  think  fit ; 
the  other  to  A.  Upon  bil^  by 
testators's  niece  against  execu- 
tors of  the  wife  the  niece  held 
entitled  to  all  beyond  the  debts 
and  a  moiety  of  all  debts  but 
that  excepted :  the  other  moiety 
to  wife's  executors ;  who,  being 
also  executors  of  testator,  were 
decreed  to  take  out  of  wife's 
share  a  sum  advanced  under 
their  power.  CoUet  v.  Lawrence. 

268 

20.  An  express  immediate  disposi- 
tion in  a  will  not  controU^  by 
subsequent  inference.  269 

21.  Some  effect  must  be  given  to 
every  part  of  a  will.  270 

22.  Devise  of  absolute  interest  to 
one  with  any  expression  that  he 
shall  dispose  of  the  whole  or 
part  to  A.,  not  properly  a  devise, 
but  a  trust  for  A.,  which  Court 
will  execute  after  death  of  the 
first  devisee.  271 

23.  Devise  to  one  for  life  or  abso- 
lutely, with  directions  that  he 
shall  dispose  of  it  to  another  at 
his  death,  operates  as  an  imme- 
diate devise  without  any  such 
disposition.  271 

24.  Testator  declaring,  his  debts 
should  come  out  of  the  real  es- 
tate, not  the  personal,  gave  the 
real  to  trustees,  charged  with 
some  charitable  legacies,   and 
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one  to  each  trustee.     By  codicil 
he  removed  one  trttstee,  and  re- 
voked   hb    legacy,    appoiiiting 
another  with  l]be  same  legacy ; 
he  revoked  all  the   charitable 
legacies ;  and  gave  a  less  legacj 
to  one  of  the  charities,  mention- 
ed before,  and  other  new  char- 
itable legacies,  without  specify^ 
ing  any  fund:   all  held  to  be 
charged  on  the  real  estate ;  and 
therefore  void  as  to  the  charita- 
ble legacies,    htaicroft  v.  Mtnf^ 
nard.  279 

25.  Testatrix  directed  ali  her*  es- 
tate to  be  turned  into  cash ;  if 
amounting  to  20,000i.  to  go 
thus ;  if  less,  in  sinular  propor- 
tions :  then  subject  to  some  leg- 
acies, debts,  &c.  the  residue  of 
her  estate  in  sixteenths,  two  to 
her  mother  for  life,  the  others 
to  different  persons  absdutely : 
she  then  made  three  residuary 
legatees:  the  shares  given  are 
only  of  the  20,000/.  subject  to 
the  charges;  all  beyond  that 
goes  to  the  residuary  legatees. 
Green  v.  Scoit.  283 

26.  Interest  of  residue  of  personal 
estate  given  by  will  to  a  woman 
for  life ;  then  the  residue  to  her 
nieces ;  if  they  die  without  issue, 
over :  the  last  limitation  over  b 
too  remote ;  and  on  death  of  the 
aunt  the  nieces  take  the  whole. 
Everest  \.  GeU.  •  286 

27.  Devise  of  annuity  of  501.  to  be 
purchased  by  executor,  who  till 
the  purchase  was  to  pay  annui- 
tant 40/.  a  year:  ExecutcM-  in- 
stead of  purchasing  paid  50/.  a 
year  from  testator's  rents:  an- 
nuitant entitled  to  40/.  the  first 
year  and  to  50/.  a  year  after- 
wards :  though  the  Court  might 
have  charged  executor  with  the 
over-payment  fi^m  the  estate, 
the  Master  on  a  general  account 
with  just  allowances  cannot 
Browne  v.  Spooner.  291 

28.  Testator  may  provide,  that  in 
case  of  a  devolution  to  executors 
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they  shall  not  alien :  but  it  must 
be  very  specid.  295 

29.  Devise  of  personal  for  life,  then 
among  all  children  of  devisee  in 
such  shares  and  manner,  for 
such  interests,  with  such  survi- 
vorship, and  to  vest  at  such 
time,  as  devisee  for  life  should 
by  deed  or  will  appoii^t ;  in  de- 
fault of  appointment  of  the 
whole  or  part,  equally ;  if  but 
one,  to  that  one,  payable  at  21 ; 
nevertheless  the  shares  of  any 
attaining  21  in  life  of  devisee 
for  life  to  be  vested ;  but  pay- 
ment to  be  postponed  till  her 
death :  that  clause  vesting  an 
interest  at  21  held  to  relate  only 
to  the  case  of  default  of  appoint- 
ment :  and  one  of  two  children 
being  dead  without  issue  after 
21,  and  without  receiving  any 
share,  that  circumstance  will 
not  prevent  an  appointment  of 
the  whole  fund  to  the  survivor. 
Boyle  V.  Bishop  of  Peterbor- 
ough. 299 
30.  Testator  after  giving  life  inter- 
ests in  stock  to  each  of  his 
daughters,  afterwards  the  prin- 
cipd  among  his  grandchildren, 
in  pursuance  of  a  power  in  arti- 
cles of  partnership  appointed 
his  executors  to  carry  on  the 
trade  in  his  ro<Hn,  with  power 
to  dissolve,  or  nominate  any 
other  person ;  and'gave  them  his 
share  of  the  capital  and  all  free- 
hold and  leasehold  in  trust  to 
carry  on  the  trade  as  long  as 
they  should  think  fit ;  and  after 
expiration  of  partnership  to  sell 
the  estates,  and  with  the  pro- 
duce, and  profits  of  the  trade, 
and  all  the  rest  of  his  estate, 
form  a  fund  to  accumulate^  12 
years;  then  among  the  grand- 
children living:  by  codicil  he 
substituted  his  partner,  who  was 
his  son-in-law,  in  the  room  of 
one  executor  removed ;  and  de- 
sired, that  if  his  executors  should 
continue  trade,  and  his  grand- 
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sons  T.  and  J.  should  attain  21, 
his  executors  would  nominate 
each  a  partner  for  a  quarter, 
when  executors  should  think  fit, 
with  legacies  at  the  same  time, 
to  sink  into  the  estate,  if  they 
should  decline  the  partnership, 
or  die  before  21 ;  executors  to 
advance  any  farther  sum  they 
might  want  to  carry  on  trade ; 
the  rest  of  his  property  among 
all  the  grandchildren  except  T. 
and  J.:  by  another  codicil  he 
left  it  entirely  in  discretion  of 
the  executors  to  appoint  J.  or 
not ;  if  they  should  not  think 
proper,  his  legacy  to  be  void : 
T.  and  J.  both  entitled  to  be 
partners  and  to  their  legacies  at 
21,  one  executor,  their  father, 
being  for  admitting  them,  the 
other  two  against  it :  but  if  all 
had  without  fraud  united  in  de- 
claring J.  unfit,  they  might  have 
excluded  him ;  in  which  case  he 
could  have  taken  nothing  under 
this  devise.  Wainwright  v. 
Waterman.  311 

31.  Testator  devised  his  estate  upon 
trust,  that  his  mansion-house, 
park,  garden,  &c.,  pictures, 
plate,  furniture,  &c.  (to  go  as 
heir-looms)  sho«ld  by  the  trus- 
tee be  kept  in  hand,  and  in  good 
order  and  repair,  till  all  incum- 
brances paid ;  upcm  farther  trust 
to  permit  testator's  daughter  to 
have,  holdi  occupy,  use,  and  en-^ 
joy  his  said  mansion-house,  park, 
garden,  &c.  pictures,  plate,  fur* 
niture^  &c.  for  life ;  upon  farther 
trust  to  lay  out  from  rents  and 
profits  all  he  should  think  ne- 
cessary to  keep  the  mansion* 
house,  &c.  in  repair,  then  to 
pay  the  daughter  an  annuity  of 
600/,  for  life  (for  whom  he  also 
charged  the  estate  with  10,000/.) 
and  to  apply  the  surplus  in  di»* 
charging  the  incumbrances, 
from  which  he  excepted  the 
mansion  house,  &c. ;  he  gave 
the  trustee  200/.  a  year  above  all 
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charges ;  and  after  charges  paid 
limited  the  estate  over;  the 
daughter  occupied  the  house  till 
her  death ;  ailerwards  the  trus- 
tee lived  in  it:  the  daughter 
held  to  have  had  an  equitable 
life  estate  in  the  house,  &c.  as 
excepted  from  the  general  devise 
to  the  trustee;  who  therefore 
upon  account  was  not  allowed 
for  rates  and  taxes  paid,  and  ex- 
pense of  the  garden  defrayed  by 
him  during  her  life  :  but  aJlowed 
for  them  afterwards,  because  un- 
der this  will  necessary  for  him 
to  occupy  either  himself  or  by  a 
servant:  allowed  for  necessary 
expense  of  procuring  a  thing  to 
be  done,  which  turned  out  to  be 
reasonable,  though  he  might  have 
come  to  the  Court  to  see  whether 
it  was  proper :  not  allowed  for 
costs  of  a  suit  against  the  daugh- 
ter voluntarily  paid  by  him,  even 
though  she  was  entitled  to  them 
from  the  estate ;  nor  for  a  park- 
keeper  upon  the  trust  estate,  be- 
cause used  as  his  own  servant. 
Fauntaine  v.  Pellet,  337 

32.  Testator's  mistake  not  rectified, 
because  nothing  to  show  what 
would  have  been  the  intention, 
if  no  mistake.  Smith  v.  Mait- 
land.  362 

33.  Legacy  out  of  a  fund  in  the  East 
Indies  given  over  in  case  of 
death  of  legatee  before  he  might 
have  received  it,  vested  from 
death  of  testator.  Hutcheon  v. 
Manningtan.  366 

34.  Estate  devised  on  trust  to  be 
sold  with  |dl  possible  diligence, 
or  in  reasonable  time,  consid- 
ered as  sold  from  testator's  death. 

367 

35.  Plate  excepted  from  bequest  of 
personal  to  wife,  after  her  de- 
cease over,  and  recited  to  be 
hereinafter  given  to  daughter, 
but  not  farther  noticed :  undis- 
posed of.     Frederick  v.  Hall. 


36.  Legacies  in  trust  for  all  grand- 
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children  then  in   existence  by 
name,  to  sons  at  23,  dan^hters 
at  21 ;  mesne  interest  lor  edu- 
cation ;  surplus  to  accuiDiilate ; 
with  survivorship;   residae    for 
all  the  grand-chUdren  generally 
for  their  benefit  *'  as  aforesaid : '' 
by  codicil  a  fund  set  apart  to 
pay  life  annuities:  grand-child 
born  after  testator's  death  not 
entitled  to  a  share  of  the  resi- 
due :  into  which  the  fiind  under 
the  codicil  falls  after  the  purpose 
answered.     HUlr.  CAignmam. 

405 

37.  Codicil  considered  as  part  of  the 
will ;  and  intent  drawn  firom  the 
whole.  407 

36.  Devise  properly  attested  of  land 
upon  several  trusts,  remainder  to 
such  trusts  as  testator  should  by 
any  deed  appoint :  whether  land 
would  pass  by  the  deed  of  ap- 
pointment sent  to  law  upon  a 
case  stating  the  devise  u>  be  to 
uses.     HdAergkam  v.  Vincent. 

410 

39.  Land  devised  in  trust  to  pay 
debts  and  legacies  charged  with 
all,  that  the  Ecclesiastical  Court 
would  establish.  411 

40.  Deeds  testamentary  in  their  na- 
ture often  required  to  be  proved 
as  such*  411 

41.  Testator  devised  to  all  the  chil- 
dren of  his  two  sisters  A.  and 
B. :  A.  long  before  the  date  of 
the  will  changed  firom  the  Jew- 
ish to  the  Roman  Catholic  reli- 
gion, was  baptized  by  a  new 
name,  and  became  a  professed 
nun  at  Oenoa :  bill  by  the  chil- 
dren of  C.  a  third  sister,  living 
with  B.  at  Leghorn,  upon  ground 
of  mistake  in  testator,  and  evi- 
dence of  intent  to  provide  for  his 
sisters  at  Leghorn,  dismissed. 
Debnare  v.  RoheJh.  412 

42.  Latent  ambiguity  produced  and 
dissolved  by  pard:  but  parol 
never  admitted  on  patent  ambi- 
guity. 415 

43.  Bequest  to  the  son  and  daughter 
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of  one,  who  has  several  sons: 
latent  ambiguity.  415 

44.  Devise  of  land  to  be  sold :  money 
produced  by  the  sale  charged 
with  simple-contract  debts  on 
the  intention,  thouffh  doubtful. 
Kidney  v.  OmssimUeer.        436 

45.  ^*  After  paying  debts  "  amounts 
to  a  charge  for  debts ;  for  which 
very  little  is  sufficient,  the  Court 
leaning  that  way.  440 

46.  The  leaning  of  the  Court  to 
charge  land  with  simple-contract 
debts  must  be  warranted  by  the 
intention.  443 

47.  Where  testator  combines  real 
estate  with  personal  generally, 
the  real  is  subject  to  aU  the  bur- 
thens of  the  personal.  444 

48.  Intent  may  be  argued  from, 
though  the  words,  by  which  it 
appears,  were  unnecessary.  444 

49.  Legacies  nearly  similar  given  to 
the  same  persons  by  different 
instruments :  legatees  not  enti* 
tied  to  both.  Moggridge  v. 
ThackweU.        *  464 

50.  Bequest  to  A.  his  executors  and 
adininistrators,  desiring  him  to 
dispose  in  such  charities,  as  he 
thinks  fit,  recommending  poor 
clergymen  with  large  families 
and  good  characters :  A.  died 
nine  years  before  testatrix,  who 
had  notice  of  that :  executed  by 
the  Court  by  reference  to  the 
Master  to  settle  a  plan,  having 
particular  regard  to  that  rec- 
ommendation. Moggridge  v, 
ThackweU.  464 

51.  Legacies  to  the  same  persons  by 
different  instruments  generally 
presumed  additional,  u^ess  con- 
trary intent  appears;  of  which 
simple  repetition,  if  exact,  is  suf- 
ficient proof.  472 

53.  Legacies  by  one  instrument 
not  adeemed  by  a  second  not 
relating  to  the  first  473 

53.  Where  legacy  is  given  only  to 
erect  a  charity,  legatee  is  a  trus- 
tee at  all  events ;  and  can  have 
no  pretensions  for  himself.   475 
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54.  Will  not  to  be  construed  by  sub- 
sequent circumstances.        475 

55.  Lands  purchased  after  a  general 
devise  passed  under  it,  republi- 
cation being  implied  from  a  cod- 
icil concerning  personalty  re- 
ferring to  the  wUl,  directed  to 
be  taken  as  part  of  it,  and  attest- 
ed by  three  witnesses.  Barnes 
V.  Crowe.  486 

56.  Since  the  statute  of  frauds  an- 
nexaticm  of  a  codicil  to  a  will 
not  admissiUe  evidence  of  re- 
publication, because  parol.  495 

57.  Codicil  by  its  nature  refers  to  a 
former  will,  and  becomes  part 
of  it.  497 

58.  Tore-publish  a  will  re^xecution 
not  necessary,  nor  a  particular 
intent  to  republish:  intent  to 
consider  it  as  of  a  subsequent 
date  is  sufficient;  which  intent 
in  case  of  land  must,  since  the 
statute  of  frauds,  appear  in  writ- 
ing, according  to  the  provisions 
ofthestotute.     *  497 

59.  Bequest  of  money  to  be  laid  out 
in  land  for  establishment  of  min- 
ister of  a  chapel  void  under  the 
act  9  Oeo.  II.  c  36;  and  not 
supported  by  supposing  a  discre- 
tion in  the  trustees  not  to  lay  it 
out  in  land,  the  directions  being 
imperative.     Chrieves  v.  Case. 

548 

60.  Where  the  general  object  of  the 
devise  is  void,  to  support  upon 
an  intention  of  personal  benefit 
the  interest  of  a  devisee  it  must 
be  totally  separate  from  that  ob- 
ject.    Grieves  v.  Case,        548 

61.  Bond  to  pay  an  annuity  till  a 
legacy  recited  to  have  been  be- 
queathed by  the  last  will  of  obli- 

'  gor  to  obligee  should  be  paid  : 
by  a  previous  will  he  had  given 
a  legacy :  but  that  was  revoked 
by  a  subsequent  will ;  and  a  less 
legacy  given  payable  six  months 
after  testator's  death,  "  over  and 
above  the  annuity,  which  I  have 
secured  to  him  for  his  life  : "  the 
annuity  and  bond  were  assigned 
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by  the  obligee  "  as  some  provis- 
ion for  his  mother,  to  be  received 
by  her  during  the  Jife  of  the  ob- 
ligor as  fully  and  beneticialJy,  as 
It  could  have  been  by  the  obli- 
gee : "  the  bond  and  assignment 
were  put  into  the  possession  of 
the  testator ;  and  continued  so 
till  his  death :  the  legatee  is  en- 
titled to  the  legacy  with  interest, 
if  not  paid  at  the  time ;  and  also 
to  the  annuity  for  his  life  in  trust 
for  his  mother.  Crashie  v.  Mur* 
ra^.  555 

63.  Devi^  may  be  by  implication, 
if  upon  a  clear  presumption. 

561 

63.  Devise  of  lands  to  be  sold  in  aid 
of  persona!  esiite,  **  and  after 
death  of  my  wife  the  estates  not 
sold  and  the  personal  estate  not 
applied  to  be  subject  as  afler 
mentioned ;  the  renta  mid  pro- 
duce to  be  carried  on  in  accu^ 
mulation  of  3  per  cents,  as  afore- 
said during  her  lifei  and  also  for 
five  years  after  her  death,  and 
to  be  laid  out  in  land ;  then  if 
my  son  M.  shall  be  living,  and 
any  lawful  issue  of  his  body,  and 
if  my  son  G.  shall  be  living,  and 
any  lawful  issue  of  his  body,  to 
them  for  life  as  tenants  in  com- 
mon, then  to  their  issue  in  moi- 
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eties  \  if  only  issue  of  one^  lo 
that  issue ;  if  but  one,    to  th^i 
one ;  '^  with  power  ofsettlemeiit  ; 
**  my  wife  to  receive  such  prcN 
vision    as    aforesaid    neat    and 
clear,  and  the  residue  only  to  be 
subject  to  the  devise  over  to  taJ^e 
place    after    her  death  ;   and  if 
both   my    said    sons    shaJi     be 
dead  without  issue/'  then  to  his 
daughter  for  life ;  after  her  daalh 
to  her  son,  his  heirs,  &c.  and 
if  she  should  have  any  other  if^ 
sue,  to  them,  tfieir  h^jrs,  &:c,  on 
failure  of  issue  of  hh  soas  and 
grandson  :  ihe  devise  over  is  at- 
tached  to  the  smgk   event    of 
both  sons  being  dead  wiihout  i^^ 
sue  at  the  death  of  the  w\fe,  or 
five  years  after  at  most ;  and  one 
son   being  alive  at  that  lime, 
though  without  issue,   it  never 
took  effect :  but  the  son  is  not 
entitled  to  the  estate  absolutelj 
on  account  oi  the  contingent  in- 
terest in  his  issue.      Grevts  v» 
SQinhriggf,  5G2 

See  Baron  and  Feme^  S.  Elef> 
tion,  4, 5.     Issue.     Power, 
.    3,  IL    Practice,  60.    Res- 
iduary Bequest.     SaUsf4W> 
tion,  8, 
WITNESS.— See  Evidence. 
WRIT.— See  Ne  Exeat  Regna 
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